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Sein und Sollen in der modernen
Rechtsphilosophie

von
V. PESCHKA
wissenschaftlicher Hauptmitarbeiter

Institut fiir Staats- und Rechtswissenschaften
der Ungarischen Akademie der Wissenschaften

In der Abhandlung wird zunichst versucht, den Begriff von Sein und

Sollen klarzulegen. Im Anschluss sind die zwei grundsétzlichen, typischen theore-
tischen Konzeptionen, die sich in der modernen burgerlichen Rechtsphilosophie
iiber das Verhiltnis von Sein und Sollen entwickelten — einerseits der Dualismus
von Sein und Sollen in Hans Kelsens Reiner Rechtslehre, anderseits das Ver-
hiltnis zwischen Sein und Sollen in den naturrechtlichen Konzeptionen — eincr
kritischen Analyse unterzogen. Schliesslich macht der Verfasser einen Versuch
die Bezichung zwischen Sein und Sollen von marxistischem Standpunkt aus zu
beleuchten.

1. In der Rechtsphilosophie gibt es Fragen — unterscheiden sie sich
auch durch ihre Formulierung und ihren Inhalt von Ort und Zeit ihrer Erschei-
nung, von den bestehenden wirtschaftlich-gesellschaftlichen Verhiltnissen, von
der rechtlichen, politischen, im allgemeinen von der theoretisch-ideologischen
Lage bestimmt, und weisen sie auch in ihrer eigenen Konkretheit spezifische
Zige vor —, die fast in jedem Zeitalter, in jeder rechtsphilosophischen Schule
oder Richtung immer wieder auftauchen und die von den bis hin gegebenen
Antworten verschiedene und iber diese hinausgehende Losungen beanspru-
chen. So ein sogenanntes ewiges Problem der Rechtstheorie scheint das Ver-
héltnis zwischen Sein und Sollen, konkret in seiner Beziehung zum Recht,
zu sein. Dies ist scheinbar durch die historische Tatsache bewiesen, dass das
Verhiltnis zwischen Sein und Sollen im allgemeinen, konkretisiert aber in der
Relation des Rechts - wenn auch nicht immer in dieser klaren und direkten
Formulierung - fiir die Rechtstheorie seit dem Altertum her als problematisch
behandelt wird. Aus der Tatsache, dass das Verhiltnis zwischen Sein und
Sollen in bezug auf das Recht sozusagen in jeder Epoche der historischen Ent-
wicklung, beinahe in jeder rechtstheoretischen Bestrebung zur Frage gestellt
wird, ja was noch mehr ist, bei grosseren und bedeutsameren gesellschaftlich-
rechtlichen Wandlungen als ein ausdriicklich akutes Problem auftritt, lisst sich
daraus erschliessen, dass die Bestimmung der Stelle des Rechts im Beziehungs-
system des Seins und Sollens das Wesen des Rechts als gesellschaftlicher
Erscheinung beriihrt, dass diese Frage aus den objektiven gesellschaftlich-
rechtlichen Verhéltnissen hervorwichst und demzufolge kein spekulatives,
sondern infolge der objektiven gesellschaftlichen Erscheinungen und Bezic-

hungen ein gegebenes, wirkliches Problem ist.

1* Acta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



4 V. Peschka

Unterziecht man ndmlich die Rechtsnorm einer unmittelbaren Unter-
suchung, so geht ihre wesentliche strukturelle Eigenschaft hervor die sie
von anderen gesellschaftlichen Objektivationen nicht normativen Charakters
klar unterscheidet - , dass sie Vorschriften, Forderungen und Moglichkeiten
enthiilt, was soviel zu bedeuten hat, dass in jeder Norm, so auch in der Rechts-
norm -- natiirlich in einer spezifischen Weise und Form - »etwas seiend
gedacht wird, das noch nicht wirklieh ist«.! Das in der Rechtsnorm den Mit-
gliedern der Gesellschaft umschriebene und vorgeschriebene menschliche Ver-
halten ist in so mancher Bezichung nicht das wirkliche, tatsichliche, konkrete
menschliche Verhalten; die Rechtsnorm ist ndmlich die Widerspiegelung des
wirklichen menschlichen Verhaltens, und zwar cine Auspriagung eigener Art,
nicht in seiner konkreten Einzelheit, sondern in seiner abstrakten Besonder-
heit, in seiner Typizitit; das ist kein erkenntnistheoretisches Erfassen des
wirklichen menschlichen Verhaltens, sondern seine normative Bestimmung,
in der es auf die Mitglicder der Gesellschaft, der Rechtssubjekte bezogen mit
allgemeiner Giiltigkeit als das zu befolgende, zu realisierende Verhalten
erscheint. Diese wesentlichen, strukturellen Ziige der Rechtsnorm kommen
konzentrierter in der Feststellung zum Ausdruck, dass das Recht, die Rechts-
norm einen Sollen-Charakter hat.

Dieser wesentliche Zug des Rechts und das wirkliche Problem der Rechts-
theorie macht sich in der Geschichte der Rechtsphilosophie im allge-

meinen, konkret auch in der modernen Rechtsphilosophie — davon abhiin-
gend, welcher Sinn dem Sein und dem Sollen verlichen und wie der Charak-
ter ihrer Beziehung bestimmt wird -— in den unterschiedlichsten Formen

bzw. Formulicrungen und mit verschiedenem Inhalt bemerkbar. Der ab-
weichende Sinn und die verschiedenen Bezichungen der Frage und ihrer
Beantwortung verursachen gewisse Verirrungen nicht allein in Begreifen
und Beleuchtung des eigentlichen Problems, eines der wesentlichsten Eigen-
schaften des Rechts, sondern hiillen auch jene wichtige Frage in wohltitige
Dunkelheit, die hinter jedem Versuch, das Verhéltnis zwischen Sein und
Sollen auf das Recht bezogen zu kldren, verborgen ist, namlich das Pro-
blem von Materialismus und Idealismus. Das Verhiltnis von Sein und Sollen
ist also auf das Recht bezogen nicht bloss ein grundlegendes Problem
der modernen Rechtsphilosophie, weil es auf die Klirung eciner wesent-
lichen Eigenschaft der Rechtsnorm abzielt, sondern weil dieses Problem,
wenn auch nicht in seiner Unmittelbarkeit, schliesslich aber doch auf die
grundsitzliche Frage der Philosophie: auf das Verhiltnis zwischen Sein und
Bewusstsein zuriickzufithren ist. Um jedes Missverstindnis zu vermeiden, soll
hier die bestechende Vermittelbarkeit stark betont werden. Es wiirde ndmlich
zu irreparablen Irrtiimern fiihren, wenn wir mit einer unzulédssigen Verein-

VHEGEL: Phidnomenologie des (leistes. Leipzig, 1949. S. 426.
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Sein wund Sollen in der modernen Rechtsphilosophie 5

fachung und Vulgarisierung das Verhiltnis zwischen Sein und Sollen unmittel-
bar als die Bezichung zwischen Sein und Bewusstsein auffassten. Wir meinen,
es geniigt hier so viel vorauszuschicken, um zu beleuchten, dass das Verhéiltnis
zwischen Sein und Sollen ein grundsitzliches Problem der modernen Rechts-
philosophie darstellt; die weitere Aufgabe und das Ziel der Abhandlung ist
die detailliertere Darstellung der Zusammenhiinge zwischen den erwihnten zwei
Relationen. Vorangehend ist es aber notwendig, die verschiedenartig aus-
gelegten Bestimmungen des Seins und Sollens durchzusehen und den Begriff
dieser Kategorien zu kliren.

2. Esist keine leichte Aufgabe, den Begriff von Sein und Sollen zu kldren.
Trotzdem konnen wir uns mit der Agnostizismus und Irrationalismus andeuten-
den Feststellung Kelsens nicht begniigen: »sDer Unterschied zwischen Sein und
Sollen kann nicht erklart werden. Er ist unserem Bewusstsein unmittelbar
gegehen.«® Wir diirfen uns natiirlich nicht verlocken lassen, alle Versuche zu
untersuchen, die sich in der modernen Rechtsphilosophie auf die Erklarung
von Sein und Sollen richteten. Wir miissen uns begniigen, von den Bestre-
hungen, die diec Bedeutung des Seins und Sollens verschiedenartig bestimmen,
die grundlegenden, tvpischen Tendenzen hervorzuheben. Sein und Sollen haben
néamlich in den einzelnen rechtstheoretischen Konzeptionen unterschiedliche
Bedeutung, je nachdem, in welcher Art von Relationen, in welchem Bezie-
hungssystem Sein und Sollen erscheinen. Als Kelsen das Problem von Sein
und Sollen auf das Naturrecht bezogen analysiert, weist er schr richtig darauf
hin, dass »the contrast of reality and norm (’is’ and ’ought’) must be recog-
nized as relative«.® Dies scheint auch die Tatsache zu unterstiitzen, dass inso-
fern wir das Sein nicht als eine relative, in irgendeiner Relation erscheinende,
gsondern - - wie auch Franz Achermann? als cine Kategoric auffassen, die
alles Existierende, die Gesamtheit der existierenden Sachverhalte, das Mate-
riale eben so, wie das Ideale umfasst, ist das nicht allein gegeniiber der grund-
legenden Frage der Philosophie indifferent, lasst nicht nur den Gegensatz
zwischen Materialismus und Idealismus verschwinden, sondern sagt auch
iiber die frither umschriebene, wesentliche Eigenschaft des Rechts wenig,
hochstens soviel was Hermann Klenner als beachtenswert bezeichnet’ -—,
dass das Sollen ein Sein ist. Das bedeutet nidmlich: »Wie iiber andere Sach-
verhalte, konnen auch iiber das Sollen sinnvolle Aussagen gemacht werden,
z. B. iiber seine Entstchung, Struktur und Wirkung, tiber seine Geltung und
seinen Wert.«® Es ist kaum zu bezweifeln, dass in gewissen Bezichungen und

2 KELSEN, H.: Reine Rechtslehre. Wien, 1960. S. 5.

3 KELSEN, (fencral theory of law and state. Cambridge — Massachusetts, 1949. 8. 393.

1 ACHERMANN, K.: Das Verkiltnis von Sein wund Sollen als ein Grundproblem des
Rechts. Winterthur, 1955. S. 47.

5 KLENNER, H.: Lenins sEmpiriokritizismus« und die Grundfrage der Rechis-
theorie. Staat und Recht, 1967, 8. 1618.; denselben Standpunkt vertritt in seinem jungsten

Buch StovawovrircH, K.: Le domaine du droit. Paris, 1967. S. 444.
S KLENNER: a. a. O 8. 1618.
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6 V. Peschka

im Zusammenhang mit einigen rechtsphilosophischen Konzeptionen auch dies
nicht unbeachtet bleiben kann. Es ist des Nachdenkens wert, dass die Rechts-
norm eine gesellschaftliche Erscheinung, eine konkrete gesellschaftliche Tat-
sache und Wirklichkeit, also ein Sein ist, und als solches nicht nur erkennbar
ist, sondern im Gewebe der gesellschaftlichen Verh&ltnisse als eine reelle
Kraft und als reeller Faktor wirkt. Es ist angezeigt, dies den philosophischen
Ansichten gegeniiber zu betonen, die entweder ausschliesslich auf den Sollen-
Charakter der Rechtsnorm? oder auf irgendein das Recht bestimmendes Sollen
konzentriert® vergessen, dass im frither geschilderten Sinn auch das Sollen ein
Sein darstellt. Als wir die rechtsphilosophischen Konzeptionen erwidhnten,
die den Sollen-Charakter der Rechtsnorm bzw. das Recht bestimmende Sollen
in den Mittelpunkt des Interesses stellen, deuteten wir schon auf die beiden
Haupttendenzen hin, wo sich der — von Kelsen hervorgehobene — relative
Charakter von Sein und Sollen zeigt und die sogleich auch in die verschiedenen
3edeutungen von Sein und Sollen ein Licht bringen.

Hg geniigt, die moderne Rechtsphilosophie fliichtig durchzugehen, um
die relative und rationale Bedeutung von Sein und Sollen klar vor uns zu sehen.
Diese zwei rechtsphilosophischen Richtungen, in deren Spiegel sich der relative
Charakter von Sein und Sollen auf das Recht bezogen am klarsten erblicken
lidsst, sind der Rechtspositivismus und die naturrechtliche Auffassung. Wih-
rend in der positivistischen Rechtsphilosophie das Sollen die positive Rechts-
norm, das in der positiven Rechtsnorm sich ausdriickende Sollen darstellt,
demgegeniiber als Sein eine realisierte, konkrete, tatsichlich verwirklichte
Forin des in der Rechtsnorm mit Sollen-Charakter formulierten und umschrie-
benen menschlichen Verhaltens erscheint, wird in den naturrechtlichen Kon-
zeptionen das Sein einerseits durch das positive Recht, anderseits durch die
verschiedenartig aufgefasste menschliche Natur verkorpert, das Sollen ist
aber das aus ihr stammende, und das positive Recht bestimmende Naturrecht.
Aus all dem wird begreiflich, dass dieselbe Erscheinung, namentlich das posi-
tive Recht, in einer Relation als Sollen, in der anderen dagegen als Sein auf-
tritt. Diese zwei rechtstheoretischen Tendenzen zeigen uns nicht allein die
Relativitdt von Sein und Sollen in bezug auf das Recht, sondern auch jene
Tatsache, dass sowohl das Sein wie das Sollen je nachdem, in welchen Rela-
tionen sie erscheinen, unterschiedliche Bedeutungen besitzen. Was immer
auch in den verschiedenen Relationen der konkrete Bedeutungsinhalt von
Sein und Sollen sei, ist es beiden allemal gemein, dass dem Sein das Sollen,
und umgekehrt, dem Sollen das Sein gegeniibersteht. Das soll hier nach-
driicklich betont werden, um ganz klar zu sehen, dass in diesen Relationen
das Sein nicht mehr als eine Kategorie erscheint, die alles Existierende umfasst,

? KELSEN: Reine Rechtslehre, S. 3—9., ff.
8 Solehe sind meistens die naturrechtlichen Konzeptionen, die das Naturrecht als
Sollen iiber das positive Recht als Sein stellen.
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Sein und Sollen in der modernen Rechtsphilosophie 7

sondern die ihren Sinn und ihre Bedeutung in der Gegeniiberstellung mit dem
Sollen, durch ihre Manifestation in der Beziehung zum Sollen erhilt; und
umgekehrt, auch das Sollen hat nur in der Relation des Seins einen Sinn.
Mit anderen Worten: das Sein stellt hier das Wirkliche, Tatsiéichliche, das
schon Verwirklichte dem Sollen gegeniiber dar, das etwas zu realisierendes,
zu verwirklichendes, also noch nicht das Wirkliche ausdriickt. »Denn Fordern
driickt aus, dass etwas seiend gedacht wird, das noch nicht wirklich ist.«

Diese ziemlich abstrakte und allgemeine Bestimmung von Sein und
Sollen erhiilt in der modernen Rechtsphilosophie nicht allein dadurch konkre-
ten Sinn und konkrete Bedeutung, die sich bisweilen voneinander wesentlich
unterscheiden, da sie in verschiedenen Relationen auftreten, und ihr Verhéltnis
relativ ist, sondern weil das Sein - obwohl in Relationen gleicher Natur, also
wo das Sollen das positive Recht bzw. das Naturrecht ist verschiedene
konkrete Inhalte vertritt. Um dies anzudeuten, geniigt hier einerseits inner-
halb der Tendenz, die das positive Recht fiir Sollen ansieht, auf die Auffas-
sungen hinzuweisen, die das Sein als ein empirisches, konkretes menschliches
Verhalten (Kelsen), als Gesetzmissigkeiten der Natur, Biologie, Anthropologie
und Psychologie (ontologische Argumentation) oder als gesellschaftliche Ver-
hiltnisse (Soziologie) erkldren; anderseits miissen hier, bei der das Sollen als
Naturrecht bezeichnenden Tendenz, jene Sein-Interpretationen erwihnt werden,
nach denen das Sein »das Wesen der Natur« (Rommen), das »apriori Wesen
der Sache¢ (Phinomenologie) oder die auf die verschiedenste Art verstandene
sNatur der Sache« darstellt. Es bedarf kaum einer nachdriicklicheren Beto-
nung, dass sich diese Buntheit und Varietdat des konkreten Inhalts auch in der
Beziehung des Sollens zeigt; man denke nur an die zahlreichen abweichenden
Bestimmungen in der modernen Rechtsphilosophie iiber das Wesen des Rechts.

Eine allgemeine Kategorie, die alles Existierende, alle existierenden
Erscheinungen umfasst, hat in der marxistischen Philosophie und Rechts-
theorie nicht Boden gefasst, da sie geeignet ist, den grundsitzlichen Unter-
schied zwischen Sein und Bewusstsein, gesellschaftlichem Sein und gesell-
schaftlichem Bewusstsein zu verwischen. Wie der dialektische Materialismus,
so lehnt auch die auf ihm beruhende Rechtstheorie die von Kant klassisch ver-
fasste Tendenz kategorisch ab, die die Erscheinungen der Welt auf die gegen-
siitzlichen, antinomischen Bereiche des Seins und Sollens zerlegt. Wenn auch
die sich zur dialektischen Einheit der materiellen Welt bekennende marxisti-
sche Rechtstheorie die antinomische Gegeniiberstellung von Vernunft und
Verstand, Natur- und Freiheitsbegriff, theoretischer und praktischer Vernunft
— also Sein und Sollen als zwei Welten an sich vorauszusetzen — nicht akzep-
tiert, kann sie aber auch nicht bestreiten, dass im Bereich des Rechts eine
solche eigentiimliche, wirkliche Erscheinung, der oben umschriebene Sollen-

9 HeGEL: a. a. O. S. 309.
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8 7. Peschka

Charakter der Rechtsnorm wabrzunehmen ist, ndmlich, dass die Struktur
der Rechtsnorm ein Sollen ausdriickt. Diese Sollen-Struktur der Rechtsnorm
ist eine tatsiichliche, unbestreitbare Eigenschaft des Rechts als gesellschaft-
licher Erscheinung. Man darf auch nicht vergessen -- worauf ebenfalls schon
hingewiesen wurde —, dass dieser Sollen-Charakter des Rechts nur im Zusam-
menhang mit der Wirklichkeit, mit dem Sein verstanden sein kann. Aus dem
Gesagten folgt, dass die marxistische Rechtstheorie diesen wirklich existieren-
den Sollen-Charakter des Rechts auch nur dann beleuchten kann, wenn sie
diesem Sollen ein Sein gegeniiberstellt. Bevor wir aber an die ausfiihrlichere
Analyse dicser Frage herangingen, miissen wir wiederholen, was wir auch
bisher schon o6fters betont haben, dass die Feststellung, laut der das Recht
einen in diesem Sinne aufgefassten Sollen-Charakter hat, nichts mit jenen
Versuchen der modernen Rechtsphilosophie zu tun hat, die den Spuren der
neukantianischen Rechtsphilosophie folgen und das Recht in die Welt des
sogenannten »Sollens« einordnen. Es darf hier kein Missverstindnis geben:
es handelt sich bloss um einen wesentlichen Zug, um eine strukturelle Eigen-
schaft des Rechts als einer wirklichen institutionellen, gesellschaftlichen
Erscheinung.

Es stellt sich aber in dringender und selbstverstandlicher Weise die Frage:
hat das Recht diesen Sollen-Charakter, was versteht dann die marxistische
Rechtsphilosophie unter Sein? Da wir nun den Sinn eines Seins forschen, das
einem charakteristischen Zug des Rechts, seinem Sollen-Charakter gegeniiber-
steht, ist es klar, dass dieses Sein keine allgemeine Kategorie sein kann, die
jede existierende Krscheinung, also auch das Recht in sich erfasst. Das sich
im Recht manifestierende Sollen als etwas, was nicht wirklich, nur seiend
gedacht ist, kann man nur in dem Zusammenhang vollkommen verstchen,
wo das mit dem Sollen-Charakter und in der Sollen-Struktur ausgedriickte,
seiend gedachte, aber nicht Wirkliche der seienden Wirklichkeit gegeniiber-
steht. Nachdem in der Sollen-Struktur der Rechtsnorm als Sollen im allgemei-
nen irgendein menschliches Verhalten ausgedriickt ist, und in der Rechtsnorm
ein zu verwirklichendes menschliches Verhalten als Forderung formuliert ist,
erscheint in der Beziehung auf das so umschriebene Verhalten von Sollen-
Charakter als Wirklichkeit, als Sein unmittelbar das tatséchliche, der Vor-
schrift der Rechtsnorm entsprechende menschliche Verhalten. Wie den Sollen-
Charakter des Rechts, kann man auch das in sciner Unmittelbarkeit als Sein
erscheinende konkrete menschliche Verhalten nicht isoliert an sich auffassen,
sondern mit all seinen Momenten und Zusammenhingen, durch welche und
in welchen sich dieses Verhalten offenbart. Der Mensch als Triger gesellschaft-
licher Verhiltnisse bringt durch sein konkretes, tatsichliches Verhalten gesell-
schaftliche Verhiltnisse hervor und verwirklicht sie. Die Wirklichkeit, die
Tatséchlichkeit des im Recht mit Sollen-Charakter bestimmten menschlichen
Verhaltens ist also das wirkliche Verhalten des Tragers gesellschaftlicher Ver-
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hiiltnisse. Das mit dem Sollen-Charakter des Rechts auftretende Sein ist also
nicht das konkrete, tatsichliche menschliche Verhalten in seiner einfachen
Unmittelbarkeit, sondern jenes Verhalten des gesellschaftliche Verhiltnisse
tragenden Menschen, das gesellschaftliche Verhiltnisse realisiert und ver-
wirklicht. Hierzu wollen wir noch eine Bemerkung hinzufiigen. Wie das in der
Sollen-Struktur der Rechtsnorm als Sollen formulierte menschliche Verhalten
als Nicht-Wirkliches mit Sollen-Charakter im allgemeinen nicht in seiner
konkreten Einzelheit, sondern in seiner Typizitét erscheint, stellt das mit dem
Sollen zusammenhangende Sein auch kein konkretes, individuelles menschli-
ches Verhalten dar, sondern die typischen Verhalten und die durch sie ent-
stehenden gesellschaftlichen Verhaltnisse.

Die Kategorien von Sein und Sollen haben also im Lichte der materialisti-
schen Dialektik folgende Bedeutung: einerseits ist das Sollen keine selbstén-
dige, eigene Welt der Erscheinungen; es gehort bloss zu dem Wesen, der struk-
turellen EKigenschaft gewisser Erscheinungen und darunter auch des Rechts,
dass sie etwas zu verwirklichendes, eine Forderung ausdriicken; anderseits
umfasst das Sein, im Zusammenhang mit diesem Sollen nicht alles Existierende
im allgemecinen, sondern bloss dic Wirklichkeit der im Recht mit Sollen-
Charakter ausgedriickten menschlichen Verhalten und die durch sie zustande
gebrachten Verhiltnisse.

Untersucht man genauer die Versuche der modernen Rechtsphilosophie,
die auf die Klirung des Begriffes von Sein und Sollen ausgerichtet sind, so las-
sen sich schon in der Bestimmung des Begriffes von Sein und Sollen wesentliche
Unterschiede erkennen. Die Unterschiede, die zwischen diesen modernen rechts-
philosophischen Bestrebungen bestehen, der verschiedene Charakter der
theoretischen Stellungnahmen und Konzeptionen zeigen sich ganz klar in
den Erorterungen iiber das Verhéltnis, iiber die Beziehungen von Sein und
Sollen.

3. Wenn man iiberlegt, dass man bei der Analyse des Begriffes von Sein
und Sollen zur Feststellung gelangte, wonach in der modernen Rechtsphilo-
sophie hinsichtlich der Relativitdt von Sein und Sollen sich zwei Haupt-
tendenzen herausgebildet haben, ist es nicht iiberraschend auch in den moder-
nen rechtsphilosophischen Konzeptionen, dic das Verhiltnis zwischen Sein
und Sollen analysieren, im wesentlichen zwei grundlegende Richtungen wahr-
nehmen zu kiénnen. Zusammenfassend kann man iiber das Wesen dieser zwei
bestimmenden Tendenzen folgendes sagen. Einerseits gibt es rechtsphilosophi-
sche Konzeptionen, die behaupten: bedeutet auch der Dualismus von Sein
und Sollen nicht soviel, dass sie beziehungslos nebeneinander stehen, kénne
man zwischen Sein und Sollen nicht von einem Verhiltnis, einer gegenseitigen
Beziehung sprechen, wo das eine durch das andere bestimmt ist, das eine von
dem anderen abgeleitet werden kann; anderseits wieder soll man jene, zu den
fritheren diametral entgegengesetzten rechtstheoretischen Auffassungen beach-
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ten, die das gegenseitige Verhiltnis zwischen Sein und Sollen feststellen, nim-
lich dass das eine von dem anderen abgeleitet werden kann, und sie zueinander
in einer sich gegenseitig determinierenden Beziehung stehen. Diese zwei grund-
legenden Tendenzen, die in der modernen Rechtsphilosophie hinsichtlich des
Verhiltnisses zwischen Sein und Sollen wahrzunehmen sind, konzentriert
Franz Achermann in den Gegensatz von Naturrecht und Positivismus.!?
Das ist wahr, aber nicht die volle Wahrheit. Achermann zieht namlich einer-
seits jene naturrechtlichen Auffassungen nicht in Betracht, die die positivisti-
sche Argumentation fast Wort fiir Wort wiederholen, die Unableitbarkeit des
Sollens vom Sein betonen;!! anderseits vergisst er jene modernen rechtstheore-
tischen Konzeptionen zu erwihnen, die ein gegenseitiges Verhiltnis zwischen
Sein und Sollen zwar feststellen, aber innerhalb der naturrechtlichen Doktrin
kaum cingereiht werden konnen; so z. B. gewisse rechtssoziologische Bestre-
bungen, ganz zu schweigen von der marxistischen Rechtstheorie. Was also die
Beziehung zwischen Sein und Sollen betrifft, sind innerhalb der modernen
Rechtsphilosophie tatsédchlich die erwihnten zwei Haupttendenzen vorhanden,
man soll aber hinzufiigen, dass diese zwei theoretischen Richtungen unmittelbar
in den verschiedensten rechtsphilosophischen Konzeptionen auftreten. Daraus
lasst sich folgendes erschliessen: Untersucht man das Verhaltnis zwischen Sein
und Sollen innerhalb dieser zwei grundlegenden Tendenzen der modernen
Rechtsphilosophie, sind stets jene spezifischen Argumentationen zu beachten,
die die verschiedenen rechtsphilosophischen Konzeptionen kennzeichnen.

Nachdem das Verhiltnis von Sein und Sollen auf klassische Weise, in
seiner geschichtlichen Erscheinung als Problem zuerst von Kant dargelegt
wurde, und eine schon erwihnte, den Charakter dieses Verhiltnisses bestim-
mende, grundlegende Tendenz die wir versuchen, hauptséchlich an Hand
der Theorie von Hans Kelsen darzustellen -— auf Kants Fragestellung zuriick-
zuleiten ist, wollen wir unsere Auseinandersetzungen mit dieser Tendenz der
modernen Rechtsphilosophie beginnen. Es gibt keine entsprechendere Stelle
zu unserem Vorhaben, den Standpunkt der Reinen Rechtslehre darzustellen,
durch den sie das Verhiltnis zwischen Sein und Sollen klarlegt, als die inner-
halb des Rechtspositivismus nunmehr als grundlegend angenommene Fest-
stellung Kelsens: ». . .daraus, dass etwas ist, nicht folgen kann, dass etwas
sein soll, so wie daraus, dass etwas sein soll, nicht folgen kann, dass etwas
ist.«}2 Mit Hilfe der formalen Logik konnen wir also weder aus dem Sein auf
das Sollen noch aus dem Sollen auf das Sein schliessen.

Eine weitere logische Unterstiitzung und Festigung dieses Kelsen-
schen Grundsatzes durchfiihrt Ulrich Klug in seiner interessanten Abhand-

10 ACHERMANN: a. a. O. S. 3.

1t CoueN, M. R.: Reason and nature. Glencoe, Illinois, 1953, 8. 419. Zitiert von
Browx, B. F.: The natural law reader. New York, 1960. S. 182.

12 KELSEN: a. a. O. S. 5.
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lung,®3 die er dem Ziel widmet, einerseits die logische Begriindung der Grund-
thesen der reinen Rechtslehre, anderseits die logische Verfehltheit jenes »Zauber-
kunststiickes« nachzuweisen, das aus dem Sein ein Sollen hervorbringt. Klugs
ganze Argumentation beruht auf jener grundsitzlich formallogischen Regel
der syllogistischen Folgerung, nach der im Schluss-satz kein Terminus enthalten
sein kann, der in der Primisse nicht vorkommt. Dies verfasst Klug mit anderen
Worten im sogenannten normen-logischen Regress-Axiom: »Alles, was not-
wendige Bedingung fiir das Sein dessen ist, was sein soll, soll ebenfalls sein.«4
Aus dem Sein kann man also auf formallogischem Wege zu keinem Sollsatz
gelangen. Ja sogar nicht die logische Folgerung aus Sein auf Sollen allein,
auch der logische Widerspruch zwischen den beiden ist ausgeschlossen, denn
ein logischer Widerspruch kann nur zwischen Sein und Sein oder Sollen und
Sollen, aber nicht zwischen Sein und Sollen bestehen.!® Durch diese formallogi-
schen Uberlegungen gelangt Klug zur Feststellung, dass alle rechtsphilosophi-
schen Konzeptionen, die aus dem Sein auf das Sollen schliessen, in der Termi-
nologie der traditionellen Folgerungen eine Sprung-Deduktion, bestenfalls ein
Enthymem, einen gekiirzten Syllogismus (syllogismus decurtatus) ergeben.

Ks ist kein Zufall, dass Klug so stolz betont: Bis heute ist keinem der
Gegner Kelsens gegliickt aus einer Aussage tiber ein Sein einen logisch kor-
rekten Schluss auf eine Aussage iiber ein Sollen zu ziehen,® wenn wir es auch
fiir kein »Zauberkunststiick« halten, dass aus dem Sein ein Sollen entstehen
soll.1? Wie Kelsens, so sind nédmlich auch Klugs Folgerungen auf das Ver-
haltnis zwischen Sein und Sollen nach der Regel der formalen Logik wirklich
korrekt. Aufgrund der erwihnten, traditionellen Formel des Syllogismus kann
man tatsédchlich zu keiner Folgerung gelangen, ein Terminus derer in den Pré-
missen nicht vorgekommen ist. In der sterilen Welt der formalen Logik ist also
jener Grundsatz des Rechtspositivismus, dass aus dem Sein nach den ortho-
doxen Regeln der formalen Logik das Sollen nicht abgeleitet werden kann,
unantastbar und unanfechtbar. Wir konnen aber nicht genug betonen, dass
dies nur fiir die formale Logik, nicht aber fiir den Bereich des Rechts bzw.
der Rechtstheorie gilt. Man darf jedoch nicht vergessen - was Kelsen selbst
manchmal als etwas selbstverstindliches erwdhnt |, dass das Recht, die
Rechtsnorm eine gesellschaftliche Erscheinung und kein logischer Begriff,
keine logische Kategorie ist. Spricht man von einer wesentlichen Eigenschaft,
von dem Sollen-Charakter des Rechts als gesellschaftlicher Kategorie, darf
man nicht versiumen darauf hinzuweisen, dass das Wesen des Rechts in seiner

1B Krua, U.: Die Reine Rechtslehre von Hans Kelsen und die formallogische Recht-
fertigung der Kritik an dem Pseudoschluss von Sein auf das Sollen. Law, State and Inter-
national Legal Order. Kssays in Honour of Hans Kelsen. Knoxville, 1964. 8. 1563—171.

4 Kroe: a. a. O. 8. 157,

15 KELSEN: a. a. O. S. 102.

16 Krua: a.a. 0. S. 154,

17 Krue: a. a. 0. 8. 160.
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Gesellschaftlichkeit besteht; anderseits so sehr verlockend auch wire,
in der Beziehung des Rechts irgendein scheinbar harmonisches, formallogi-
sches Bauwerk zu errichten - kann man die in Frage stchende Eigenschaft

dieser im wesentlichen gesellschaftlichen Erscheinung, ihren Sollen-Charakter
nicht als eine syllogistische Folgerung, eine rein logische Kategorie behandeln
und verstehen. Die Logik der Reinen Rechtslehre ist also korrekt, wenu es sich
um eine logische Folgerung aus Sein auf Sollen handelt, aber sie war schon
vornherein verfehlt, da sie einen Zusammenhang, der im wesentlichen
kein erkenntnistheoretischer ist, ausschliesslich aufgrund der Regeln der
formalen Logik verstehen und erklaren will. Kelsen und seine Anhénger tiber-
schieben also die ontologische Frage der Beziehung zwischen Sein und Sollen
auf das Gebict der Erkenntnistheorie, sie fassen einen ontologischen Zusam-
menhang als eine gnoseologische Beziehung auf, und wenden auf sie, unzulis-
sig, ausschliesslich die Regeln der formalen Logik an. Und was mit anderen
Worten denselben fatalen Irrtum bedeutet: Die Untersuchung des Sollen-
Charakters des Rechts im Zusammenhang mit dem Sein als einer rein erkennt-
nistheoretischen, logischen Kategorie durchfithren siec nur um den Preis, dass
sie das Recht, die Rechtsnorm und einen ihrer wesentlichen Momente, ihren
Sollen-Charakter ihrer Gesellschaftlichkeit berauben. Obwohl das Verhiltnis
zwischen Sein und Sollen auf das Recht bezogen nur als ein ontologisches und
im wesentlichen gesellschaftliches Verhiltnis verstanden werden kann.

Ein beliebtes, viel diskutiertes und sehr zeitgemisses Problem der moder-
nen Rechtsphilosophie ist, ob man auf die Rechtsnorm, allgemeiner formuliert
auf das rechtliche Sollen die Kategorien von logischer Wahrheit und Falsch-
heit anwenden kann.1® Wie betont diese Frage im Mittelpunkt der Rechts-
philosophie steht, dafur gibt es keinen besseren Beweis, als dass die in der
modernen Rechtsphilosophie auftretenden und sich immer mehr verbreitenden
ynorm-logischen«, »deontisch-logischen« Tendenzen aut dieses Grundproblem
zuriickzufiihren sind. 1 Sie begriinden die Berechtigung der Norm-Logik,
der deontischen lLogik in der Rechtsphilosophie namlich letzten kndes mit
der Behauptung, dass die Kategorien der traditionellen Logik »wahr« und
»falsch« (punwahr«) in der Bezichung der Normen, der Sollsdtze nicht giiltig
sind, weswegen auch in der Welt des Sollens eigentiimliche, deontische, norm-
logische Regeln festgestellt werden konnen. Wir kénnen auch weitergehen und
darauf aufimerksam machen, dass sich die Frage, nach der dic Anwendbarkeit

18 ACHERMANN: a. a. O. S. 66—67.; Larenz, K.: Methodenlchre der Rechtsuissen-
schaft. Berlin, Gottingen, Heidelberg, 1960. S, 152.; WEINBERGER, O.: Kdénnen Sollsdize
(I mperative) als wahr bezeichnet werden. Rozpravy, Rocenik 68, Praha, 1958. 8. 9.; Krnaus,
G.: Die Macht des Wortes. Berlin, 1965. S. 166 - 171. usw.

WWricHT, (5. H.: Norm and action. A logical enquiry. London, New York, 1963.;
Karivowski, G.: Théorie des propositions normatives. Studia Logica. 1. 1953.; WEIN-
BERGER: Die Sollsaizproblematik in der modernen Logik. Rozpravy Ceskoslovenske Aka-
demie Ved. Praha, 1958,
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des logisch Wahren und Unwahren auf das Recht, auf die Rechtsnorm bezogen
im wesentlichen gegen die Widerspiegelungstheorie des dialektischen Mate-
rialismus richtet, und offen oder mittelbar bestreitet, dass das Sollen als die
»Abbildung« des Seins, als seine Widerspiegelung anzuschen sei. Wie dem nun
sei, steht eines fest: Das logisch Wahre und Unwahre, die materialistische
Widerspiegelungstheorie auf das Sollen, auf die Rechtshorm bezogen als proble-
matisch aufzuwerfen, stellt eigentlich nichts anderes, als das Verhiltnis zwi-
schen Sein und Sollen dar. Es ist also nicht iberraschend, wenn die Frage mit
dem geschilderten Doppelsinn auch in Kelsens Reiner Rechtslehre eine For-
mulierung bekommt. Umso mehr aber die paradoxe Art der Problemstellung
und der Losung, was des Nachdenkens wert ist. Der Geltungsbereich des logi-
schen Wahren und Falschen ist zweifellos die Erkenntnistheorie. Dass
Kelsen diese im wesentlichen erkenntnistheoretischen Kategorien mit dem
Sollen, mit der Rechtsnorm iberhaupt in Bezichung stellt, trifft uns nicht
unerwartet, da er -- wie schon bekannt - - auch die zwei selbstéandigen Welten
von Sein und Sollen als eine erkenntnistheoretische, logische Beziehung geschaf-
fen und begriindet hatte. Die auf das Sollen gerichtete Frage, ob die Rechts-
norm, das Sollen wahr oder falsch sei, ist also auch diesmal eine gnoscologische
Frage. Kelsen begeht  anscheinend - auch hier den gleichen Fehler, wie bei
der theoretischen Begriindung des Verhiltnisses bzw. des Dualismus von Sein
und Sollen; das heisst, er behandelt eine ontologische Beziehung als ein erkennt-
nistheoretisches Verhiltnis. Er 16st aber das Problem der Wahrheit oder
Unwahrheit von Sollen auf eine paradoxe Art damit, dass er  sehr richtig
sagt: Die in die Welt des Sollens gehorenden » Rechtsnormen sind keine Urteile,
das heisst Aussagen tiber einen der Erkenntnis gegebenen Gegenstand«.20
Wihrend er also bei der theoretischen Begriindung des Dualismus von Sein
und Sollen das Sollen als eine logische Folgerung, einen Schlusssatz des Syllo-
gismus wie wir darauf hingewiesen haben, unrichtig , als eine logische
Kategorie auffasste, bezweifelt und bestreitet er dies jetzt, nimmt es zuriick
und sagt, die einen Sollen-Charakter besitzende Rechtsnorm sei kein logisches
Urteil, kein erkenntnistheoretischer Begriff. Nachdem er die aut die ontolo-
gische Beziehung von Sein und Sollen gerichtete erkenntnistheoretische Frage
mit der Argumentation, dass das Sollen in dieser Relation keine Aussage iiber
einen der Erkenntnis gegebenen Gegenstand ist - als unberechtigte verwirft,
verfasst er zugleich seine im wesentlichen richtige Antwort, laut der »Soll-
normen weder wahr noch unwahr, sondern nur giiltig oder ungiiltig sind«.?!
An diesem Punkt scheinen uns einige kritische Bemerkungen noitig.
Lassen Sie uns bedenken, dass Kelsen, als er den Dualismus von Sein und
Sollen begriindete, zwischen den beiden ein logisches, erkenntnistheoretisches

20 KELSEN: a.a. 0. 8. 73,
21 KELSEN: a.a. 0. 8, 76.
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Verhiltnis vorausgesetzt, aufgrund der logischen Regeln des Syllogismus
bewiesen hat, dass Sein und Sollen zwei Welten an sich sind, da ein logischer
Schluss aus dem einen auf das andere ausgeschlossen ist; aus dem Sein kann
nur durch einen verfehlten Syllogismus ein Sollen-Urteil hervorgebracht wer-
den. Es sei hier auch daran erinnert, dass das Hauptargument unserer Kritik
gegeniiber dieser Konzeption der Reinen Rechtslehre darin bestand, dass hier
eine unzulissige Verdnderung eines ontologischen Verhiltnisses zu einem
erkenntnistheoretischen vorgeht. Wie stichhiltig unsere kritische Bemerkung
war, beweist nichts besser als Kelsens Feststellung, die den Bezug der logischen
Kategorien »wahr« und »unwahr« auf die Sollnormen betrifft, namlich, dass
man davon, ob die in die Welt des Sollens gehérenden Rechtsnormen wahr
oder unwahr seien, nicht sprechen konne, da diese nicht logische Kategorien
seien. Diesmal versucht also Kelsen den Dualismus von Sein und Sollen theore-
tisch dadurch zu verstidrken, dass er das gnoseologische Verhiltnis der beiden
verneint und das Sollen wie eine Kategorie auffasst, die zum Sein keine erkennt-
nistheoretische Beziehung haben kann. Und darin hat er auch recht. Wie auch
dann, wenn er fragt, ob es moglich sei, insofern die Rechtsnormen als Soll-
normen weder wahr noch richtig sind, auf sie logische Prinzipien, besonders
den Satz itber den Widerspruch und die Regeln der Folgerung anzuwenden.
Er hat, bekanntlich, den Gedanken ausgefiihrt, dass zwischen Sein und Sollen
weder cine logische Folgerung noch ein logischer Widerspruch moglich sei,
weil sie nur zwischen Sein und Sein bzw. Sollen und Sollen bestehen konnen;
nun kront er dies mit der Feststellung, dass die logischen Prinzipien  da sie
der traditionellen Auffassung entsprechend nur auf Aussagen, die wahr oder
unwahr sein kénnen, anwendbar sind — auf die in die Welt des Sollens geho-
renden Rechtsnormen - nachdem sie keine Aussagen, keine logischen Urteile
sind — nicht angewendet werden konnen. Die logischen Prinzipien konnen
nur auf Sollnormen beschreibende, einen Sollen-Charakter besitzende Sétze
angewendet werden, die wahr oder unwahr sein konnen. Der Irrtum und der
innere Widerspruch der Reinen Rechtslehre ist klar; in seiner Schlussfolgerung
verneint Kelsen ecinerseits die gnoseologische Beziehung zwischen Sein und
Sollen, ndmlich, dass auf diese Kategorien und ihr Verhiltnis die logischen
Grundprinzipien anwendbar wéren, anderseits wieder gelangt er zu diesem
theoretischen Resultat dadurch, dass er zwischen den beiden ein erkenntnis-
theoretisches Verhiltnis voraussetzt, Sein und Sollen als logische Kategorien,
als Termini eines Syllogismus auffasst und sagt, man kénne vom Sein zum
Sollen nur durch eine logisch verfehlte Folgerung gelangen, was also den
Pualismus von Sein und Sollen bedeutet.

Die Reihe unserer kritischen Bemerkungen wiire nicht vollstiandig, wiir-
den wir davon nicht sprechen, worauf wir schon frither hindeuteten, wie ndm-
lich Kelsen durch die geschilderte, theoretische Begriindung des Dualismus
von Sein und Sollen die Unhaltbarkeit der Widerspiegelungstheorie des dialek -
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tischen Materialismus in der Beziehung der in der Welt des Sollens auftreten-
den Rechtsnormen zu rechtfertigen versucht. Aus dem Dualismus von Sein
und Sollen, daraus, dass das Sollen auf logischem Weg aus dem Sein nicht
abzuleiten ist, dass das Sollen keine Aussage tiber das Sein, nicht der begriff-
liche, logische Ausdruck des Erkenntnisobjekts oder eines seiner Eigenschaften
ist, zieht Kelsen die Schlussfolgerung, man kénne vom Sollen als Widerspiege-
lung des Seins nicht sprechen, vielmehr von dem dem Sollen entsprechenden
Sein, davon, dass das Sein das Sollen widerspiegelt. »If the human behaviour
prescribed or permitted by the law or, what amounts to the same, if the human
behaviour which forms the content of the legal norms, takes place in space
and time, this real behaviour is evidently not reflected in or by the legal norms
prescribing or permetting it, but, on the contrary, the legal norms are, so to
speak, reflected in or by this behaviour.«® Kelsen missversteht oder verdreht
hier sogar in mehreren Beziechungen die Widerspiegelungstheorie des dialekti-
schen Materialismus, anderseits fasst er das Verhiltnis zwischen Sein und
Sollen einseitig auf. Was Kelsens Kritik iiber die Widerspiegelungstheorie in
der Beziehung von Sein und Sollen betrifft, geht Kelsen den Weg weiter,
den er bei der theoretischen Begriindung des Dualismus von Sein und Sollen
verfolgte, und beschrinkt  die bewihrte Methode angewandt  die Wider-
spiegelungstheorie auf die Erkenntnistheorie. Wahrend Kelsen bej der Klarung
der Beziehung zwischen Sein und Sollen dieses ontologische Verhiltnis zu einem
gnoseologischen umwandelte, identifiziert er jetzt, unzulédssig, die Widerspie-
gelungstheorie mit der Erkenntnistheorie. Da es feststeht, dass eine zwischen
Sein und Sollen angenommene logische, erkenntnistheoretische Beziehung nicht
zu begriinden ist, wird es klar, dass auf dieses Verhiltnis auch die mit der
{rkenntnistheorie identifizierte Widerspiegelungstheorie nicht anwendbar ist,
weil von einer Widerspiegelung des Seins durch das Sollen in diesem Sinne
keine Rede sein kann. Und wie schon frither, konnen wir auch diesmal Augen-
zeugen eines Vorgehens umgekehrten Vorzeichens sein; némlich, nachdem
Kelsen die Unmoglichkeit des Sollens als der Widerspiegelung des Seins mit
der Voraussetzung der erkenntnistheoretischen Beziehung hegriindete, gelangt
er - aus der wirklichen, ontologischen Eigenschaft der Rechtsnorm als einer
in die Welt des Sollens gehorenden Erscheinung, dass sie menschliche Ver-
halten regelt - zur Feststellung, man kdnne in diesem Sinne von einer Spiege-
lung, aber von keiner Abbildung des Seins durch das Sollen sprechen, im Gegen-
teil, davon, dass das Sein das Sollen widerspiegelt. Ks ist merkwiirdig, wie sich
hier richtige und irrtiimliche Feststellungen vermischen. Vor allem soll fest-
gesetzt werden, dass die Widerspiegelungstheorie des dialektischen Materialis-
mus nicht auf die Erkenntnistheorie beschriinkt werden kann, dass man von
einer Widerspiegelung der objektiven Wirklichkeit im Sinne der materialisti-

2 KeLSEN: The communist theory of law. London, 1955, S. 14—16.
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schen Dialektik nicht allein bei den verschiedenen Formen der Erkenntnis
(alltagliche, logische, wissenschaftliche usw.), sondern auch in bezug auf andere
(z. B. asthetische, ethische, staatliche, rechtliche, politische usw.) Objektiva-
tionen sprechen kann. Die Widerspiegelung der objektiven Wirklichkeit hat
zahlreiche eigene Arten und Formen, deren Beschrinkung auf die erkenntnis-
theoretische Widerspiegelung das Verstehen der Genesis und Funktion der
verschiedenartigen Objektivationen verhindern wiirde und dadurch — wie
bei der theoretischen Begriindung des Dualismus von Sein und Sollen sowie
des Sollen-Charakters der Rechtsnorm innerhalb der Reinen Rechtslehre
wahrnehmbar ist - fur die idealistische Auslegung der verschiedenen Objekti-
vationen ein weites Feld geboten wire. Wir deuteten in unserer Einleitung nicht
zufiillig darauf hin, dass hinter dem rechtstheoretischen Problem der Bezie-
hung zwischen Sein und Sollen das Verhiltnis von Sein und Bewusstsein,
die Frage des Materialismus und Idealismus steckt. Ist nimlich im allgemeinen
das Sollen keine Widerspiegelung des Seins, das in der Rechtsnorm formulierte
menschliche Verhalten nicht die Widerspiegelung des reellen menschlichen
Verhaltens, sagt dies konkret und mittelbar soviel, dass sich auch jener bedeut-
same Teil der in die Welt des Seins gehorenden realen menschlichen Verhal-
tungsweisen und der in ihnen realisierten gesellschaftlichen Verhéltnisse nicht
in den Rechtsnormen von Sollen-Charakter widerspiegelt, den wir materielle
gesellschaftliche Verhiltnisse nennen; dass diese objektiven wirtschaftlich-
gesellschaftlichen Verhéltnisse weder unmittelbar noch mittelbar die aus dem
Sein unableitbaren Sollnormen bestimmen. Jene Soll-artigen Rechtsnormen,
die unter die im weiteren Sinne aufgefassten Bewusstseinserscheinungen
gehoren und die aus dem auch die materiellen gesellschaftlichen Verhiltnisse
in sich erfassenden Sein nicht ableitbar sind, bestimmen dagegen, infolge ihrer
regulierenden, ordnenden Funktion die in der Welt des Seins auftretenden
menschlichen Verhaltungsweisen und auch die gesellschaftlichen, materiellen
und wirtschaftlichen Verhiltnisse, die sich in ihnen realisieren, so, dass diese
eigentlich die Widerspiegelungen der Sollnormen sind. Der Idealismus der
Argumentation Kelsens, mit der er die materialistische Widerspiegelungs-
theorie auf den Kopf stellt, ist augenfillig.

Fiir wie richtig auch sich also die syllogistischen Folgerungen nach den
Regeln der formalen Logik erwiesen, die den Dualismus von Sein und Sollen
begriindeten, stellt sich aus der konkreten Analyse heraus, dass das verwickelte,
dialektische Verhéltnis zwischen Sein und Sollen kein logisches, erkenntnis-
theoretisches, sondern im wesentlichen ein ontologisches Verhiltnis ist, das
man also als eine rein logische Beziehung auch nicht verstehen kann; das onto-
logische Verhiiltnis zwischen Sein und Sollen in ein erkenntnistheoretisches zu
verdndern und es nach den Regeln der formalen Logik zu behandeln, fiihrt zu
einer idealistischen Konzeption, die die objektive Wirklichkeit. verdreht, den
Dualismus von Sein und Sollen behauptet und irrtiimlich ist; ihre Anwendung in
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der Rechtsphilosophie hat die weitere schwere Folge, dass sich das gesellschaft-
liche Wesen des Rechts, seine gesellschaftlichen Zusammenhiinge verlieren.

4. Das »geistesgeschichtliche Kuriosumy, das Klug, ungeachtet der kla-
ren und evidenten Beweisfithrung der Reinen Rechtslehre, in den theoretischen
Bestrebungen sieht, die versuchen, das Sollen aus dem Sein abzuleiten,? zeigt
sich in der modernen Rechtsphilosophiec  wie schon erwidhnt - in verschie-
denen Formen und Konzeptionen. Wir richten nun unser Augenmerk auf jene
am meisten kennzeichnende Richtung der modernen Rechtstheorie, die ver-
sucht, durch die theoretische Uberholung des vom Rechtspositivismus begriin-
deten Dualismus zwischen Sein und Sollen, ihre gegenseitige Beziehung zu
erkliren, das Sollen aus dem Sein abzuleiten; dies ist die naturrechtliche
Konzeption.

Als typisches Beispiel fiir die modernen rechtsphilosophischen Auffas-
sungen, die den Dualismus von Sein und Sollen verkiinden, analysierten wir
Kelsens Reine Rechtslehre; die naturrechtliche Konzeption, die das Sollen
aus dem Sein ableitet, wird in ihrer reinsten Form von Heinrich Rommens
Theorie vertreten. Es lidsst sich im allgemeinen sagen, dass nach der Grund-
these der naturrechtlichen Auffassung iiber das Verhiltnis zwischen Sein und
Sollen  dem Dualismus des Rechtspositivismus gegeniiber - das Sollen aus
dem Sein ableitbar, die rigide Absonderung des Seins vom Sollen unrichtig
sei, da sie eine bestimmte Einheit bilden. Im wesentlichen geht auch Rommen
von dieser Voraussetzung aus, indem er feststellt: ». . .Sein und Sollen miissen
im letzten Grunde zusammenfallen. Anders ausgedriickt: Das Sein und das
Gute, die ontologische und die deontologische, moralische Ordnung miissen
im tiefsten und letzten eins sein.«® Um diesen grundlegenden, naturrechtlichen
Satz zu beweisen, deutet Rommen in seiner Argumentation und Kritik iiber
Kelsen darauf hin, dass das Sollen aus dem Sein tatsidchlich nicht abgeleitet
werden kann, wenn man das Sein - - wie Kelsen als das einfache Dasein,
das rein Faktische ansielit: ». . .bedeutet hier ’Sein‘ nicht das einfache Dascin,
die unvollkommene Form des Seins, die existentia, sondern das Wesenssein,
das esse essentiae.«®® Der Weg vom Sein zum Sollen, genauer zum Sein, das das
Sollen begriindet, also zum Wesen der Sache, zur essentia, fithrt durch die rea-
listische Erkenntnis. Auf dem Unterschied zwischen der empirischen und der
realistischen auf das Wesen gerichteten  Hrkenntnis ». . .beruht die von
existentia und essentia, beruht auch das teleologische Denken und zuletzt die
Einheit von Sein und Sollen im Metaphysischen¢.®

Wenn wir nun bedingt, aber unerlaubt, davon abschen, dass in den bisher
geschilderten naturrechtlichen Erorterungen das Sein bzw. sein Wesen in bezug

23 Krua: a. a. O. S, 154,

2% RomMmeN, H.: Die ewige Wiederkehr des Naturrechts. Miinchen, 1947. S. 173.
25 ROMMEN: a.a. O. 8. 172,

2 ROMMEN: a.a. O. S, 178,
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auf das rechtliche Sollen des niaheren nicht bestimmt, nur in seiner abstrakten
Allgemeinheit formuliert wurde, und auch ungeachtet dessen, worin eigentlich
Rommen den Grund sieht, dass das Sollen vom Sein bestimmt ist, konnen wir
aus der besprochenen naturrechtlichen Argumentation mehrere Momente
herausheben, die sich zur Klarung des Verhéltnisses zwischen Sein und Sollen
auf das Recht bezogen als bedeutsam erweisen. Um die Rolle der Erkenntnis
im Verhiltnis von Sein und Sollen herauszuheben, méchten wir betonen, dass
in der Ableitung des Sollens aus dem Sein die Erkenntnis ein bedeutsames und
unentbehrliches Element ist. Zur Lésung unseres Problems ist es nicht weniger
wichtig klarzulegen, dass es sich nicht um die empirische, sondern um die auf
das Wesen gerichtete Erkenntnis des Seins handelt und dass in der Erkenntnis
das Wissen und das Erkenntnisobjekt iibereinstimmen.

Wenn wir nun unsere Untersuchungen fortsetzen, um Antwort auf die
Frage zu bekommen, warum »Das erkennbare Sein . .. das Prinzip des Sol-
lens«* und »Die Wesenheit eines Dinges ... die Norm und das Ziel seines
Werdens«?® ist, findet man, dass im Gang der objektiv-idealistischen, theologi-
schen und teleologischen theoretischen Begriindung und Erorterung des als
Frage aufgestellten Problems dic erwidhnten, dem Anschein nach positiven
Momente, infolge ihrer immanenten, negativen Funktion dermassen entarten,
dass ihr eigentliches Wesen verschwindet. Die Wesenheit eines Dinges wird
ndmlich als die Norm und das Ziel seines Werdens qualifiziert, weil Rommen,
entsprechend dem neothomistischen Weltbilde, einen Demiurg, eine gottliche
Vernunft voraussetzt, die denkend die Wesenheit des Dinges schafft. Die
Wesenheit des Dinges, die essentia, mit einem Wort das Sein stellt den Grund
des Sollens dar, sie fallen zusammen, weil das durch die gittliche Teleologie
in das Dasein gesetzt wurde. »Die Ordnung alles Seins hat ihr Prinzip in Gott:
als Ordnung der Wesenheiten in Gottes Wesenheit, als geschaffene, existente
Ordnung in Gottes Willen.¢*

Die neothomistischen theoretischen Iirérterungen, mit denen Rommen
die Verwurzelung des Sollens als Naturrechts im Sein begriindet, sind keines
Wortes mehr wert. Der spekulative, objektiv idealistische Charakter dieser
Konzeption ist ganz klar, und siamtliche kritische Bemerkungen von Marx
iitber den in Hegelschen absoluten Geist sich manifestierenden objektiven
Idealismus, sind auch diesbeziiglich giiltig.?? Einer grosseren Beachtung ist
aber jener Prozess wert, in dem sich das Sein zum Sollen unwandelt. Haben
wir frither die Betonung der Funktion, die die Erkenntnis im Verhialtnis
zwischen Sein und Sollen erfiillt, positiv bewertet, miissen wir jetzt feststellen,
dass der wirkliche Charakter dieser Relation durch die Absolutisierung dieses

27 ROMMEN: a.a. O. S. 188.
2% ROMMEN: a. a. O. S. 182,
2 ROMMEN: a.a. O. S, 188.
30 MarX — ENGELS: Werke. Bd. 2. (ung.) Budapest, 1958, 8. 56—359., 166., 191,
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wir betonen - Momentes, durch seine Aufbauschung zum Wesen des Ver-
héltnisses zwischen Sein und Sollen verstellt und verfélscht wird. So wird
niamlich auch in Rommens Auffassung das Verhiltnis von Sein und Sollen
auf eine rein erkenntnistheoretische Beziehung eingeschriankt, dadurch nam-
lich, dass das erkannte Wesen des Dinges, also das erkannte Scin in seiner
Unmittelbarkeit und Objektivitit das Sollen selbst, das Naturrecht darstellt:
»Das ontologische Gesetz wird sittliches Gesetz, die Seinsordnung Sollens-
ordnung.«3! Das Wesen des Verhidltnisses zwischen Sein und Sollen ist die
Erkenntnis des Seins. »Die Ordnung des Seins vor der Erkenntnis wird zur
Ordnung des Sollens vor dem Willen.«3? Auf diese Weise fallen Sein und Sollen
zusammen, und es liegt am subjektiven Betrachter, ob es als Sein oder Sollen
qualifiziert wird. Darauf, dass es unrichtig ist, das im wesentlichen ontologi-
sche Verhiltnis zwischen Sein und Sollen auf eine erkenntnistheoretische Bezie-
hung einzuschrinken, haben wir schon hingewiesen, als wir die positivistische
Konzeption kritisch analysierten, die den Dualismus von Sein und Sollen ver-
kiindet. Auf paradoxe Art geht die auf das Verhaltnis von Sein und Sollen
bezogene naturrechtliche Konzeption, ebenso wie die Reine Rechtslehre, von
der gnoseologischen Bezichung zwischen Sein und Sollen aus. Wihrend aber
Kelsen daraus zur Folgerung gelangt, dass das Sollen aus dem Sein nicht abzu-
leiten ist, ihr Verhiltnis im wesentlichen im Dualismus besteht, sicht Rommen
zwischen Sein und Sollen eine erkenntnistheoretische Beziehung und stellt
die Einheit von Sein und Sollen, die Verwurzelung des Seins im Sollen fest.
Das Sollen unmittelbar aus dem Sein, also rein aufgrund der Erkenntnis,
angeblich ohne Bewertung und Willenssatzung, auf naturrechtlicher Grund-
lage abzuleiten, ist wie darauf Achermann hindeutets? unrichtig, weil,
durch die Erkenntnis allein, aus dem Sein ein Sollen nicht zustandekommt,
ihr Verhéaltnis ist viel komplizierter und vielfiltiger. Die Erkenntnis der Bezie-
hung zwischen Sein und Sollen ist - wie wir es schon sagten — tatsiichlich
ein wichtiges Moment, aber nur ein Element des Widerspiegelungsprozesses,
wo das Sollen vom Sein bestimmt und das Sein vom Sollen ausgedriickt wird.
5. Des weiteren versuchen wir die kritische Wiirdigung der hedeutsamsten
Richtungen der modernen Rechtsphilosophie, die die Erklirung der Beziehung
von Sein und Sollen erstreben, mit Erorterungen zu erginzen, die diese Bezie-
hung aufgrund der materialistischen Dialektik analysieren. Es gibt kaum
einen zutreffenderen Passus, der die theoretische Grundlage unseres Versuches
klarer verfassen und zugleich ein Licht in den Hauptgrund des Irrtums der
kritisch analysierten, modernen Konzeptionen der biirgerlichen Rechtsphilo-
sophie bringen wiirde, als die klassische Feststellung von Marx: »Alles gesell-
schaftliche Leben ist wesentlich praktisch. Alle Mysterien, welche die Theorie

31 ROMMEN: a.a. Q. S, 189.
32 ROMMEN: a.a. O. S. 185.
33 ACHERMANN: a. a. O. S, 39,
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zum Mystizism veranlassen, finden ihre rationelle Losung in der menschlichen
Praxis und in dem Begreifen dieser Praxis.«3* Wir glauben, unsere Beurteilung
ist richtig, wenn wir den grundséitzlichen Irrtum dieser Konzeptionen, die sich
auf die Erklirung des Verhiltnisses von Sein und Sollen richten, in ihrer
idealistischen Auffassung und darin sehen, dass sie das praktische Wesen des
menschlichen, gesellschaftlichen Lebens ausser acht lassen, und wir meinen
auf dem rechten Weg zu sein, wenn wir die metaphysische Trennung zwischen
dem kontemplativen, erkennenden, theoretischen und dem wollenden, han-
delnden, praktischen Menschen aufgehoben versuchen - das praktische Wesen
des gesellschaftlichen Lebens im materialistischen Sinn aufgefasst die
Bezichung zwischen Sein und Sollen auf das Recht bezogen aufzudecken.
Schon bei Hegel ist es zu lesen: »Diejenigen, welche das Denken als ein beson-
deres, eigentiimliches Vermégen, getrennt vom Willen, als einem gleichfalls
eigentiimlichen Vermégen, betrachten und weiter gar das Denken als den
Willen, besonders den guten Willen fiir nachteilig halten, zeigen sogleich von
vornherein, dass sie gar nichts von der Natur des Willens wissen.«®® Die Wahr-
heit dieser Feststellung Hegels wurde von der Psychologie unseres Zeitalters
aufgrund des dialektischen Materialismus, ohne jeden Zweifel, gerechtfertigt.
Bei der Untersuchung des Zusammenhangs zwischen Bewusstsein und Willen
hat die marxistische Psychologie bewiesen, dass das Bewusstsein nicht allein
Erkenntnis und Abbildung, also die Reflexion des Seins, sondern auch die
praktische Beziehung des Subjekts zum Sein ist. Ja sogar ist das theoretische
Verhiltnis eigentlich eine derivierte Beziehung, da gewohnlich das praktische
Verhiltnis primér und bestimmend ist. Die praktischen Beziehungen des
Menschen umfassen und durchdringen letzten Endes die theoretische Aktivitit
des Bewusstseins. Auch der Zusammenhang zwischen intellektuellen und
Willensprozessen wird im Bewusstsein der Menschen von der Einheit gekenn-
zeichnet, die im theoretischen und praktischen Verhiltnis des Subjekts mit
dem Sein zum Ausdruck kommt. In jeder wirklichen Einheit des Bewusstseins
sind beide Grundelemente enthalten: sowohl das intellektuelle oder Erkenntnis-
moment wie das affektive Moment. »Wenn wir die Willensprozesse von den
anderen psychischen Prozessen unterscheiden, stellen wir sie nicht den intel-
lektuellen und emotionalen gegeniiber. Wir proklamieren keine sich gegen-
seitig ausschliessende Gegensitzlichkeit zwischen Intellekt, Gefiihl und Wille.
Ein und derselbe Prozess kann sowoll intellcktuell als auch emotional oder
volitiv sein und ist es auch gewdohnlich. Jeder Willensprozess enthilt zugleich
intellektuelle und emotionale Momente, und die intellektuellen und emotiona-
len Prozesse sind ihrerseits durchweg auch volitiv . . .«* Aus dem Gesagten
geht hervor, dass diese zwei bedeutsamen Momente und Seiten des psychischen

U Marx —ENGELS: Die dewtsche Ideologie. Berlin, 1953, S. 595.
3B HEGEL: Grundlinien der Philosophie des Rechts. Berlin, 1956. 2. §, S. 30.
36 RUBINSTEIN, 8. L.: Grundlagen der allgemeinen Psychologie. Berlin, 1958, 8. 625,
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Prozesses - gemiss der Lehre der modernen Psychologie  eine dialektische
Einheit bilden und dem Dualismus von Sein und Sollen bei weitem nicht zur
psvchologischen Grundlage dienen konnen. K. Stoyanovitch verfasst dies
sehr geistvoll in seiner skeptischen Frage: »Si le sujet en particulier est doué
4 la fois de la faculté de connaitre et de celle d’agir, comment peut-il oublier
ou négliger, pendant qu’il connait ou qu’il agit, Uautre partie de lui-méme,
tout aussi importante 2«37

s ist kein Zufall, dass wir an die Spitze unserer Erorterungen iber die
Beziehung zwischen Sein und Sollen die Feststellung von Marx stellten, in der
er die Wiechtigkeit der menschlichen Praxis heraushebt. Verlassen wir nimlich
das Gebiet der auf das individuelle Denken konzentrierenden Psychologie?®8
und wenden unsere Aufmerksamkeit dem unmittelbaren, praktischen, gesell-
schaftlichen Leben der Menschen, einem unentbehrlichen Moment zum Begrei-
fen des Sollens, der Sollenserscheinungen zu, taucht wiederum die bestim-

r

mende Bedeutung der Praxis, der praktischen Tétigkeit der Menschen auf.
Untersucht man die elementarsten Sachverhalte des Alltagslebens, findet man,
dass seine grundsitzliche Struktur von unmittelbar praktischen Zielen und
Titigkeiten bestimmt ist. Die extensive und intensive Unendlichkeit der objek-
tiven Welt zwingt die Menschen, sich ihrer Umwelt anzupassen und geeignet
dazu zu werden, jene ncuen Aufgaben zu losen, die ihnen durch das gesell-
schaftliche Sein und durch die auf diesem Boden entstandenen Bediirfnisse
gestellt werden. Das Alltagsleben der Menschen, ihre Titigkeit und ihr Denken
sind von der unmittelbaren Beziehung zwischen Theorie und Praxis, von ihrer
unmittelbaren Kinheit gekennzeichnet. Die unmittelbare praktische Titigkeit
und das Durchdenken, die Widerspiegelung dieser Titigkeit und ihres Objekts,
also die Theorie trennen sich hier noch nicht, sie fallen unmittelbar zusammen.
Stossen die Menschen im Laufe ihrer alltdglichen Titigkeit an Aufgaben,
Hindernisse, die mit einer auf der unmittelbaren Einheit von Theorie und
Praxis beruhenden menschlichen Tétigkeit nicht mehr zu besiegen sind, spalten
gie diese Unmittelbarkeit  wie bei der Arbeit und schalten zwischen die
Theorie und die Praxis, zwischen die Zwecksetzung und ihrer Verwirklichung
vermittelnde Momente ein.

Geht man von dem Alltagsleben der Menschen und von ihrer konkreten
praktischen Titigkeit aus, die unmittelbare praktische Zicle verfolgt, ist es
klar, dass im Entwicklungsgang der Gesellschaft eigentiimliche, vermittelnde
Mittel, Objektivationen zustandegebracht wurden, die sich zwischen die all-
tiglichen, unmittelbaren, praktischen Ziele der Menschen und ihre Verwirk-
lichung ecinschalten, eben um diese praktischen Ziele des Alltagslebens auf
verschiedenen Umwegen, durch Einschiebung vermittelnder Momente leichter
und erfolgreicher realisieren zu kinnen.

37 STOYANOVITCH: a. a. 0. 8. 444,
3 RUBINSTEIN: Nedre und Bewusstsein, (ung.) Budapest, 1962, 8, 55,
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Auch bei Soll-Erscheinungen stehen wir im wesentlichen einem ver-
mittelnden Moment gegeniiber, das sich zwischen die praktische Zwecksetzung
und ihre unmittelbare Verwirklichung einschaltet. Die Struktur des Alltags-
lebens der Menschen bezeugt nicht allein, dass Theorie und Praxis unmittelbar
zusammenfallen, sondern dass sich die praktische Handlung und ihre Regel,
ihre Norm noch nicht voneinander getrennt haben. Die unmittelbare Beziehung
zwischen Theorie und Praxis wird aufgehoben, provisorisch abgeschaffen,
um dadurch wie wir dariiber schon gesprochen haben die infolge des
gesellschaftlichen Seins und der daraus entstandenen Bediirfnisse gegebenen
neuen Zwecke und Aufgaben hesser verwirklichen bzw. lésen zu kinnen. Ahn-
liche Bediirfnisse und Uberlegungen fiihren auch zur Objektivation der Soll-
Erscheinungen, der Normen bzw. der Verhaltungsnormen. Um den Prozess
besser zu verstehen, im Laufe dessen sich die Soll-Erscheinungen aus dem Sein,
aus dem Alltagsleben, aus der Tétigkeit der Menschen hervorheben bzw. als
cine eigentimliche Objektivation lostrennen, geniigt es an die entwickelteste
Objektivation des Alltagslebens, an den Arbeitsprozess zu denken. Schon auf
der primitivsten Stufe der Arbeit sind Vermittlungen zwischen die Bedirfnisse
und ihre Befriedigung, zwischen den praktischen Zweck und die praktische
Handlung eingeschaltet. Es geniigt hier auf das zwischen die Arbeit und ihr
Subjekt sich einschaltende Arbeitsmittel hinzuweisen, das Hegel iiber den
Zweck stellt: vDas Mittel . . . ist die dusserliche Mitte des Schlusses, welcher
die Ausfithrung des Zweckes ist; an demselben gibt sich aber die Verniinftig-
keit in ihm als solche kund, in diesem dusserlichen Andern und gerade durch
diese Ausserlichkeit sich zu erhalten. Insofern ist das Miitel ein Hoheres als
die endlichen Zwecke der #dusseren Zweckmissigkeit.«® Jene bedeutsame
Lebenstatsache, dass zwischen den ideell vorausgesetzten Zweck und das ver-
wirklichte Resultat sich Vermittlungen einschieben, und dass sich das ver-
mittelnde Element iiber den Zweck hebt, gibt sich schon im Arbeitsprozess
kund. Ein ebenfalls wesentliches Element im Arbeitsprozess das fir die
Erklarung dessen, warum sich das Sollen vom Sein lostrennt, eine besondere
Jedeutung hat -~ ist noch der teleologische Charakter der Arbeit: »Am Ende
des Arbeitsprozesses kommt ein Resultat heraus, das heim Beginn desselben
schon in der Vorstellung des Arbeiters, also schon ideell vorhanden war. Nicht
dass er nur eine Formverinderung des Natiirlichen bewirkt; er verwirklichs
im Natiirlichen zugleich seinen Zweck, den er weiss, der die Art und Weise
seines Tuns als Gesetz bestimmt und dem er seinen Willen unterordnen muss.«9
Konkretisiert man die sich im Arbeitsprozess manifestierende Zweckmaéssig-
keit im allgemeinen Verhiltnis zwischen menschlichem Handeln und seinem
Resultat als Zweck, kann festgestellt werden, dass der Zweck und das Sollen

39 HEGEL: Werke. V. Bd. Berlin, 1840. S. 226.
40 Marx: Napital. Moskau— Leningrad, 1934. Bd. L. S. 186.
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die gemeinsame Eigenschaft haben, dass in ihnen etwas fiir seiend gedacht
ist, was noch nicht wirklich ist; das Resultat des Handelns ist im Zweck ideell
schon frither vorhanden, als in der Wirklichkeit, im Sollen dagegen geht das
ideell erforderte Handeln dem verwirklichten konkreten Verhalten voran. Ein
anderes bedeutsames Moment der von Marx umschriebenen Teleologie des
Arbeitsprozesses, dessen Beachtung das Begreifen der Beziehung zwischen
Sein und Sollen erleichtern kann, ist der Charakter des Zwecks durch den es
den Weg des Tuns und den Willen des Handelnden als Gesctz bestimmt.
Es scheint, dass ein gewisser »Sollen«-Charakter, den Marx mit der Formulierung
vals Gesetz bestimmt« und »die Unterordnung des Willens« ausdriickt, auch im
Arbeitsprozess vorhanden ist.

Nach griindlicher Untersuchung lésst sich feststellen, dass man hei der
Zweckmissigkeit des Arbeitsprozesses und im allgemeinen bei den rein tele-
ologischen Prozessen von keinem wirklichen, eigentlichen Sollen sprechen kann.
In der Zweckmissigkeit der praktischen Handlung im Alltagsleben - so auch
in der meistentwickelten Objektivation des Alltagslebens, im Arbeitsprozess -
hat sich das Sollen vom Sein, von der unmittelbar praktischen Handlung noch
nicht fortgelost. Jener eigentiimliche, speziale »Sollen«-Charakter, derin der
erwihnten Zweckmissigkeit des Arbeitsprozesses wahrzunehmen ist, stellt
eigentlich die determinierende Kraft der Notwendigkeit, der Gesetzmissigkeit
des Seins dar.

In der Zweckmiissigkeit des Arbeitsprozesses bestimmt die in den Bereich
des Seins gehorende, durch die Erkenntnis aufgedeckte kausale Beziehung
unmittelbar die Art und Weise der Handlung. Das zum Zweck gesetzte Resul-
tat als Wirkung determiniert im teleologischen Prozess als Gesetz das zweck-
méssige Verhalten, das nichts anderes als die Ursache der Wirkung ist. Der
Mensch gelangt némlich durch seine alltidgliche praktische Titigkeit zur
Erkenntnis, dass eine bestimmte Wirkung durch gewisse Ursachen herbei-
gefithrt werden kann, dass cin gewisses Verhalten, eine Titigkeit zu einer
bestimmten Wirkung, einem Resultat fiihrt. »Hierdurch, durch die Tétigkeit
des Menschen, begriindet sich die Vorstellung von Kausalitit, die Vorstellung,
dass cine Bewegung die Ursache einer anderen ist . . . die Tétigkeit des Men-
schen macht die Probe auf die Kausalitit.«*! Die Erkenntnis des Kausalzusam-
menhanges und die im menschlichen Verhalten realisierte Probe der Kausalitit
bestimmen an sich und unmittelbar das Verhalten, das zur Wirkung als Zweck,
also zum Resultat fiithrt und dieses Verhalten kann nur das als Ursache erschei-
nende Glied jener Kausalitit sein, die in der Erkenntnis aufgedeckt und in der
menschlichen Titigkeit gerechtfertigt und gegeben ist. Der scheinbare, eigen-
tiimliche Sollen-Charakter des im Arbeitsprozess und im allgemeinen in den
rein teleologischen Prozessen gesetzten Zweckes, des ideell postulierten Resul-

1 Marx—ENgELS: Werke. Bd. 20. Berlin, 1958. S. 497.
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tats stammt wnmitielbar aus den objektiven Prozessen, aus den kausalen
Gesetzmiissigkeiten dieser Prozesse, also aus dem Sein. Wird in der zweck-
missigen Tatigkeit der Menschen dieser bestimmende Charakter des Seins,
die Kausalitit ausser acht gelassen, hat das zur Folge, dass sich der Zweck
nicht verwirklicht, d.h. im Bereich des Seins die beabsichtigten Kausal-
zusammenhinge nicht entstehen. Ubersetzt also der erkennende, zweckset-
zende und handelnde Mensch die determinierende Kraft des erkannten und
bestéitigten Kausalzusammenhanges in die Sprache der Titigkeit und, die
Wirkung als Zweck ausgedriickt, formuliert er sich auch das zu ihm fiithrende
Verhalten als Sollen, ist die cinzige Folge der Nicht-Realisierung dieses Sollens,
dass der Kausalzusammenhang zwischen dem gesetzten Zweck bzw. dem
Zweck als Wirkung und der zu ihr fihrenden Ursache in Wirklichkeit nicht
entstcht. In diesem Fall verursachte in der alltiglichen praktischen Handlung
und in ihren Konsequenzen iiberhaupt keine strukturelle Veranderung, dass
die Ursache der zweckgesetzten Wirkung im Bewusstsein des Individuums
als Sollen eine Formulierung erhalten hatte. Hier steht man, in der Tat,
einem rein verbalen, semantischen Prozess und Problem gegeniiber.

Bevor wir unsere Erorterungen fortsetzen und versuchen, die wesent-
lichen Momente der Bezichung von Sein und Sollen aufzudecken, scheint uns
eine kurze Einschaltung notig. Hs ist beachtenswert, dass wie so oft
auch das Verhiltnis zwischen Sein und Sollen betreffend, das Objektive mit
dem Subjektiven unzulissig durcheinandergebracht wird. Man vergisst namlich
bei der Darstellung des Verhiltnisses von Sein und Sollen die Dialektik vom
Subjektiven und Objektiven, und fasst das Sollen cinseitig und unerlaubt
ausschliesslich auf das Subjekt bezogen, als etwas Subjektives auf, was sagt,
dass alles, was sich fur das konkrete, individuelle Subjekt als Sollen zeigt,
als Sollen qualifiziert wird. Ob sich etwas als Sein oder Sollen erweist, liegt
solcherweise allein an dem Subjekt, an dem Aspekt und an der Beurteilung
des Subjekts. Das ist in rechtsphilosophischen Versuchen wahrzunehmen,
die das wesentliche Zusammenfallen, die Identitit von Sein und Sollen betonen
und den Unterschied zwischen den beiden nur darauf zuriickfithren, dass sie
diesem das kontemplative, erkennende bzw. handelnde, wollende Subjekt
gegeniiberstellen, genauso, wie in den dualistischen Konzeptionen, wo néamlich
das Sein nur fiur das erkennende, das Sollen aber fiir das wollende Subjekt
allein existiert. Obwohl das Sollen, obwohl es dureh und fiir das Subjekt
entsteht, nachdem es erschien, sich herausgestaltete und objektivierte, als
solches vom Subjekt unabhingig als Sollen existiert. Das Sollen qualifiziert
sich nicht deswegen als Sollen, weil es vom Subjekt als solches aufgefasst wird,
sondern weil es seinem Wesen nach und an sich ein Sollen ist; es besitzt eine
vom Sein in mehreren Bezichungen verschiedene, eigentiimliche innere Struk-
tur. In bezug auf das Verhiltnis zwischen Sein und Sollen ist also keinerlei
Asthetisierung angebracht, es ist ein Irrtum zu behaupten, wie das isthetische
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Objekt, so existiert auch das Sollen als Objekt nicht ohne Subjekt.®2 Vom Sollen
im eigentlichen Sinne des Wortes, als von einer vom Sein wesentlich verschie-
denen Struktur kann man also nur sprechen, wenn sich die eigentiimliche, eine
Sollen-Struktur und einen Sollen-Charakter besitzende Objektivation von
dem Sein loslost, sich objektiviert und nicht bloss als eine Funktion des Sub-
jekts existiert. Wihrend im Alltagsleben und im Arbeitsprozess sich Sein und
Sollen voneinander noch nicht trennen, was soviel bedeutet, dass das Subjekt
das Sein, den Kausalzusammenhang des Seins als Sollen auffassen kann, das
aber an sich, von seiner Bezichung zum Subjekt unabhiingig, eigentlich und
dem Wesen nach Sein ist, heben sich durch die Absonderung des Handelns
von der Norm der Handlung aus dem Alltagsleben eigentiimliche Objektiva-
tionen hervor, die dadurch gekennzeichnet sind, dass sie, nachdem sie ent-
standen, cbhenfalls unabhiingig von ihrer Beziehung zum Subjekt, im wesent-
lichen cinen Sollen-Charakter haben. Diese Objektivation des Sollens zeigt
nicht allein, dass es eine vom Sein verschiedene, sich von ihm abgesonderte,
cigentiimliche Sollen-Struktur gibt, sie macht auch darauf aufmerksam, dass
dieses Sollen dem Sein entsprungen ist, sich von ihm losloste und ebendeshalb
entstand, um das Sein zu beeinflussen. Das Sein mit dem Sollen zu identi-
fizieren, die eigentiimlichen strukturellen Unterschiede zu verwischen ist
genauso unrichtig, wie diese strukturellen IKlemente und Unterschiede uner-
laubt zu absolutisieren, das Sollen vom Sein dualistisch zu trennen. Genau aus
ithrem gegenseitigen und eigentiimlichen, dialektischen Verhiltnis wird ciner-
seits die vom Sein abweichende strukturelle Kigenschaft des Sollens, anderseits
jene Beziehung klar, dass das Sollen seine strukturellen, kategoriellen Elemente
vom Sein entleiht, aber auf eine eigentiimliche Art gruppiert, betont und her-
vorhebt und in neue Bezichungen stellt; mit anderen Worten also ist das Sollen
eine eigentiimliche, spezifische Widerspiegelung des Seins.

Untersuchen wir das Sollen als eine spezifische Widerspiegelung des
Seins, so zichen wir vorerst jene besonderen Momente in Betracht, die die
Struktur des Sollens vom Sein bzw. von der Struktur des Alltagslebens sowie
von der Zweckmiissigkeit des Arbeitsprozesses unterscheiden. In den teleologi-
schen Prozessen setzt das Subjekt fiir sich selbst einen Zweck vor, von dem
es wann immer abweichen kann, nur steht es unmittelbar der zwingenden
Notwendigkeit des Kausalzusammenhanges gegeniiber. Nicht so jedoch beim
Sollen; in der Sollen-Struktur wird der Zweck immer fiir andere gesetzt. Im
cinfachen teleologischen Prozess kann das Subjekt die Empfindung oder das
Jewusstsein haben, sich den Zweck als Sollen zu setzen, was aber kein wirk-
liches Sollen ist; das Subjekt kann ja davon wann immer abweichen und die
Nichtbefolgung des Sollens hat in der Wirklichkeit die einzige Folge, dass sich

2 Lukdes, Gy.: Az esztétibum sajitossiga (Die Kigenschaft des Asthetikums).
Budapest, 1965. Bd. 1. 8. 514 --515.
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der Zweck nicht realisiert. Diese Moglichkeit besteht natiirlich auch dann,
wenn der Zweck anderen vorgesetzt wird, zwar steht es ohne Zweifel, dass die
Trennung der Person, die den Zweck vorsetzt, von jener, der er vorgesetzt ist,
jedenfalls die Anderung ergibt, dass die Abweichung vom Zweck nunmehr
nicht allein oder iberhaupt nicht an der zwecksetzenden Person liegt. Was die
Struktur des Sollens betrifft, gewinnt aber an erster Stelle nicht jener Umstand
eine Bedeutung, dass der Zweck fiir andere bestimmt wird, sondern dass diese
Zwecksetzung fiir andere Personen einen Sollen-Charakter besitzt, d. h. dass
die Befolgung oder Nichthefolgung des Zweckes nicht allein die Konsequenz
haben kann, ob sich der Zweck im Sein realisiert oder nicht, das kann auch zu
sonstigen, vom Zwecksetzenden an den Zweck, an seine Realisierung oder an
die Abweichung von ihm gebundenen Konsequenzen fithren.

In unserem Versuch, den Sollen-Charakter der fiir andere Personen
geltenden Zwecksetzung zu erklidren - - wobei wir gewollt oder ungewollt, die
Bestimmtheit des Sollens durch das Sein und die eigentiimliche Widerspiege-
lung des Seins im Sollen bewiesen haben  miissen wir wieder auf den Kausal-
zusammenhang zuriickkommen, der in der Welt des Seins zwischen dem Ver-
halten und dem Resultat wahrzunehmen ist. Die Widerspiegelung des Seins
im Sollen ist vor allem mit der eigentiiinlichen Umwandlung des Kausal-
zusammenhanges zwischen Verhalten und Resultat verbunden. Als der im
Sein wahrnehmbare Kausalzusammenhang zwischen menschlichem Verhalten
und seinem Resultat sich im Sollen widerspiegelt, erscheint ndmlich als Zweck,
als anderen vorgesetzter Zweck, nicht das Resultat des Verhaltens, die Wir-
kung, sondern ihre Ursache, das menschliche Verhalten. Das beweist nicht
allein das tiefe Verstindnis des Kausalzusammenhanges zwischen menschli-
chem Verhalten und seinem Resultat in der Soll-artigen Widerspiegelung,
sondern die Erkenntnis, dass jenes Glied des Kausalzusammenhanges zwi-
schen dem Verhalten und dem Resultat, worauf das Sollen unmittelbar ein-
wirken kann, das sich als Ursache kundgebende menschliche Verhalten ist.
Darin kommt zum Ausdruck, wie dusserst konomisch - im Vergleich zu den
im Alltagsleben und in den Arbeitsprozessen sich vollziehenden einfachen,
teleologischen Prozessen - die Soll-artige Widerspiegelung ist. Es handelt
sich um jenes die gesellschaftlichen Institutionen, Objektivationen im allgemei-
nen kennzeichnende, wesentliche Moment, das Gehlen, sehr zutreffend, »Xnt-
lastung« nennt.4® Ist bei einer Widerspiegelung mit Sollen-Charakter das Ver-
halten und nicht sein Resultat, also die Ursache und nicht die Wirkung zum
Zweck gesetzt, so bedeutet das soviel, dass es unnétig ist -— abweichend von
der Zweckmissigkeit des Alltagslebens, die verhéiltnismissig frei von Gewohn-
heiten, konservierenden und stabilisierenden Prinzipien ist - die Art und

43 GEHLEN, A.: Urmensch und Spdtkultur. Bonn, 1956. 8. 179.
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Weise des zum Resultat fihrenden Verhaltens immer wieder zu suchen und
durchzudenken, denn im Sollen ist genau jene Ursache, nimlich das mensch-
liche Verhalten zum Zwecke gesetzt, das zum Resultat fiihrt. Das gekiirzte
und entlastende Umformen des Kausalzusammenhanges zwischen Verhalten
und Resultat, das sich in der Soll-artigen Widerspiegelung vollzieht, ist ein
wichtiges Moment der Widerspiegelung des Seins im Sollen, wodurch man beson-
ders gut wahrnehmen kann, dass es sich im Sollen dem Wesen nach um einen
eigentiimlichen Ausdruck des vom Sein entlehnten Kausalzusammenhanges
handelt, was aber den Sollen-Charakter dieser fiir andere geltenden, eigen-
tiimlichen Zwecksetzung, nimlich warum die Adressaten den umschriebenen
Zweck verwirklichen sollen, an und fur sich noch nicht erklirt.

Man darf jedoch nicht glauben, dass die Untersuchung dieses Momentes
in der Soll-artigen Widerspiegelung des Seins ein uberfliissiger Abstecher von
jenem Weg war, der zum Begreifen des Sollens fithrt. Im Gegenteil, die eigen-
artige Auspriagung des Kausalzusammenhanges zwischen Verhalten und seinem
Resultat. im Sollen ist hinsichtlich des Wesens, der spezifischen Struktur des
Sollens von ausschlaggebender Bedeutung. Der entscheidende Punkt der Wider-
spiegelung des Seins im Sollen, als in einer Objektivation mit eigentiimlicher
Struktur, wo sich im Vergleich zum »Sollen«-Charakter der Zweckmissigkeit
des Arbeitsprozesses die entscheidende Umwandlung abspielt, ist eben der,
dass genau das menschliche Verhalten als Ursache und nicht sein Resultat
als Wirkung zum Zweck gesetzt wird. In der Widerspiegelung des Seins im
Sollen das Verhalten und nicht sein Resultat zum Zweck zu setzen bedeutet
néamlich nicht nur das vollstindige Begreifen des Kausalzusammenhanges und
die Erkenntnis dessen, dass dieses Resultat eine notwendige Folge des zum
Zweck gesetzten Verhaltens ist, sondern zugleich auch soviel, dass durch die
spezifische Hervorhebung der Ursache, des Verhaltens als Zweck die Realisie-
rung dieses Verhaltens und seines Resultats nicht allein der »gesetzlich hestim-
menden« Kraft der Zweckmissigkeit iiberlassen wird, die den Kausalzusam-
menhang umkehrt, sondern - - diesen in der Wirklichkeit sich im Sein kund-
gebenden Kausalzusammenhang in Betracht gezogen, sogar durch die Forde-
rung und Sicherung seiner Verwirklichung  das als Ursache auftretende Glied
des Kausalzusammenhanges zum unmittelbaren Zweck wird, dessen Ver-
wirklichung nicht mehr durch die gesetzlich bestimmende Kraft seines Resul-
tats, seiner Wirkung als Zweck gesichert ist, sondern durch eine Folge, die
in der Sollen-Struktur zum Verhalten, an die als Zweck auftretende Ursache
gekniipft ist. Die Wirkung des im Sollen fir andere zum Zweck gesetzten Ver-
haltens, also der Ursache wird nicht allein das in der Wirklichkeit schon
gekannte Resultat sein, es wird genau infolge seiner Hervorhebung und For-
mulierung als Sollen auch andere Folgen haben. In der Struktur des Sollens
finden wir also einesteils durch die Hervorhebung des als Ursache auf-
tretenden Glieds, des menschlichen Verhaltens den abgekiirzten, antizipier-
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ten Ausdruck eines Kausalzusammenhanges, andernteils emen ebenfalls in
Aussicht gestellten, aber nicht in seiner abgekiirzten Form, sondern in seiner
Totalitdat formulierten Kausalzusammenhang, in dem die Ursache auch das
als Ursache auftretende Glied des fritheren Kausalzusammenhanges, also das
menschliche Verhalten ist, aber seine Wirkung ist nicht das in der Wirklichkeit
schon gekannte Resultat, sondern eine gleichfalls in der Wirklichkeit, im Sein
eintretende, zur fritheren dazukommende, neue Wirkung, Folge. Um jedes
Missverstdndnis zu vermeiden, kann man nicht oft genug betonen, dass cs
sich bei dem Sollen, genauso wie auch bei den teleologischen Prozessen, um eine
ideelle Antizipation, um eine Ausprigung im Bewusstsein, um die Widerspiege-
lung des Seins handelt. Im Sollen kommen sowohl das zum Zweck gesetzte
menschliche Verhalten, als auch seine unausgesprochene sowie die ausdriick-
lich an ihn gekniipfte Folge nur als Nicht-Wirkliches, Nicht-Seiendes, nur
Neiend-Gedachtes zum  Ausdruck. Aber heide ideell antizipierten Kausal-
zusammenhinge, die die Struktur des Sollens bilden, beruhen auf dem Sein;
einerseits auf der Erkenntnis des im Sein sich manifestierenden Kausalzusam-
menhanges, aus dem das als Ursache auftretende Glied, das menschliche Ver-
halten zum Zweck des Sollens gesetzt wurde; anderseits auf jenem, sich eben-
falls im Sein abspielenden und erst nach dem Erscheinen des Sollens sich mani-
festierenden Kausalzusammenhang, der zwischen der als Zweck des Sollens
hezeichneten Ursache und der Realitiit der im Sollen an sie gekniipften, in Aus-
sicht gestellten Folge besteht. Der Sollen-Charakter des im Sollen bestimmten
Zweckes, der an Stelle der objektiven Notwendigkeit oder an ihre Seite tre-
tende zwingende Charakter wird ndmlich genau dadurch bestimmt, wie sich
der im Sollen ausgedriickte, als zweiter bezeichnete, antizipierte Kausal-
zusammenhang in der Wirklichkeit realisiert. Man darf jedoch einen bedeut-
samen Unterschied nicht vergessen, der zwischen den im Sollen ideell aus-
gedriickten, bloss seiend gedachten, nicht wirklichen zwei Kausalzusammen-
hiangen zweifellos besteht. Wiahrend nédmlich der im Zweck des Sollens aus-
gedriickte, gekiirzte Kausalzusammenhang schon vor der Heraushildung der
Soll-artigen Obhjektivation besteht und nur im Sollen und in bezug auf die
Zukunft ideell antizipiert vorhanden ist, erscheint der Kausalzusammenhang
zwischen der als Zweck des Sollens formulierten Ursache und der im Sollen
an sie gekniiptte, in Aussicht gesetzte Folge im Sein, in der Wirklichkeit erst
nach der ideellen Antizipation in der Soll-artigen Objektivation. Das Spezifi-
kum der Bestimmtheit des Sollen-Charakters dureh das Sein liegt eben darin,
dass sich hier die eigentliche determinierende Kraft des Seins nachtriglich
zeigt; hat nidmlich die im Sollen formulierte Folge keine Realitidt, und sie
realisiert sich nicht, erlischt der Sollen-Charakter der Objektivation. Dieser
Prozess ist natiirlich dusserst zusammengesetzt und kompliziert. Um dies
anzudeuten, geniigt hier - unseres Erachtens Kelsens zutreffende Fest-
stellung iiber die Spannung zwischen Sein und Sollen zu zitieren, laut der diese
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Spannung »can be determined only by an upper or lower borderline«.#* Die
eigentiimliche Struktur des Sollens, dass niimlich der zwingende, bestimmende
Charakter des im Sollen gesetzten Zwecks im Sein wurzelt und auf ihm beruht,
macht zugleich klar, dass der spezifische Sollen-Charakter und die Qualitit
des wirklichen, eigentlichen Sollens nicht vom Subjekt, nicht davon abhiingt,
wie das Subjekt dies in seinem Bewusstsein auffasst; das Sollen ist in dieser
Relation und in diesem Sinne eine objektive Kategorie, darunter wir verstchen,
dass sein eigentiimlicher Sollen-Charakter und seine Qualitdt nicht vom
Bewusstsein des Subjekts des Adressaten bestimmt sind, sondern von der
Realisierung im Sein bzw. der Realitéit desim Bewusstseinin Aussicht gestellten,
ideell ausgedriickten, spezifischen Kausalzusammenhanges, jener Folge, die an
das als Ursache auftretende Glied dieses Zusammenhanges gekniipft ist.
Der Sollen-Charakter der Soll-artigen Objektivationen riihrt also nicht von
dem Umstand her, dass sie das Subjekt fiir Sollen ansieht; solche Objektiva-
tionen haben — unabhédngig davon, ob sie das Subjekt fiir Sollen empfindet
oder denkt -- einen Sollen-Charakter, weil ithnen die Sollen-Qualitit durch
den in dieser Relation objektiven Umstand gelichen wird, dass der Hintritt,
die Geltung dieser erwihnten, seiend gedachten Folge eine Realitidt hat.

Wenn wir nun die Erorterungen tiber die abstrakte Allgemeinheit des
Verhiiltnisses von Sein und Sollen zusammenfassen, kann folgendes fest-
gestellt werden: Sein und Sollen stehen in einer gegenseitigen, dialektischen
Beziehung zueinander; das Wesen dieses Verhiltnisses besteht darin, dass
das Sollen vom Sein bestimmt und seine eigentiimliche Widerspiegelung ist.
Inhalt und Form des Sollens stammen aus dem Sein; das Sollen entnimmt
den scinen Inhalt darstellenden Zweck, das menschliche Verhalten aus dem
Sein; dies ist nichts anderes als eine spezifische teleologische Ausprigung,
Widerspiegelung des als Ursache auftretenden Glieds des im Sein enthaltenen
Kausalzusammenhanges; der Sollen-Charakter dieses Zweckes ist ndmlich

wie es zu sehen war — durch die Realitdt des Eintritts der in Aussicht
gestellten Folge bestimmt.

Um den Zusammenhang zwischen Sein und Sollen noch klarer zu machen,
versuchen wir nun die Giiltigkeit unserer auf der Ebene der abstrakten Allge-
meinheit formulierten Feststellungen an dem Beispiel einer konkreten, Soll-
artigen Objektivation  und da es sich um ein Problem der modernen Rechts-
philosophie handelt | an der Rechtsnorm ganz kurz und in grossen Umrissen
zu beweisen.

Die gesellschaftliche Funktion und Aufgabe der Rechtsnorm ist die
Ordnung konkreter gesellschaftlicher Verhiltnisse durch die Regelung des
Verhaltens der Triager, der Subjekte dieser Verhiiltnisse. Diese Funktion und
Aufgabe erfilllt die Rechtsnorm dadurch, dass sie menschliche Verhaltungs-

W KeLsEN: (eneral theory of law and state, S. 120.
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weisen und Situationen als zu realisierend, als Sollen vorschreibt, die die
bezweckte, von der Totalitdt der gesellschaftlichen Verhiiltnisse, vor allem
von den objektiven wirtschaftlichen und Produktionsverhéltnissen bean-
spruchte Gestaltung der konkreten gesellschaftlichen Verhéltnisse hervorrufen.
Dazu also, dass sich in den bestehenden gesellschaftlichen Verhéltnissen der
verlangte, bestimmte Gestaltungsprozess voliziehe, ist es ebenfalls notwendig,
die objektiv bestimmten und vorausgesetzten menschlichen Verhaltungs-
weisen und Situationen zu entwickeln und zu realisieren. Welche jene menschli-
chen Verhaltungsweisen sind, deren Realisierung die abgezielte Gestaltung
der gesellschaftlichen Verhéltnisse hervorruft, kann der Gesetzgeber in der
objektiven Totalitdt der gesellschaftlichen Verhiltnisse erkennen. Der Gesetz-
geber nimmt also die als Inhalt der Rechtsnorm formulierten menschlichen
Verhaltungsweisen aus dem Sein, aus der Wirklichkeit der gesellschaftlichen
Verhéaltnisse. Im Prozess, wo sich die gesellschaftlichen Verhéltnisse in der
Rechtsnorm inhaltlich-rechtlich widerspiegeln, erscheinen gewisse, in den
wirklichen, bestehenden gesellschaftlichen Verhiltnissen ausgeiibte, bestimmte
menschliche Verhaltungsweisen als Inhalt der Rechtsnorm. Der Sollen-Inhalt
der Rechtsnorm stammt also aus dem Sein; der Sollen-Inhalt der Rechtsnorm
ist jedoch - - und das kann man nicht genug betonen in der objektiven
Wirklichkeit nicht unmittelbar gegeben. Inhaltliche Elemente der Rechtsnorm,
wie die zu regelnden menschlichen Verhaltungsweisen, Situationen und Sach-
verhalte spiegeln in der objektiven gesellschaftlichen Wirklichkeit vorhandene
Handlungen und Situationen wider, aber nicht in der Unmittelbarkeit, in der
sie konkret und in ihrer Individualitéit erscheinen, sondern in eigentiimlichen
Kategorien aufgearbeitet. Man denke nur an die in ihrer Allgemeinheit und
Individualitit dargestellten Sachverhalte in den Rahmen- bzw. kasuistischen
Rechtsnormen und an die Verhaltungsweisen und Situationen,® die in den
Rechtsnormen im allgemeinen als Typen formuliert sind. Die Erkenntnis des
Seins, der wirklichen gesellschaftlichen Verhiltnisse, Situationen und der
menschlichen Verhaltungsweisen bedeutet an und fiir sich nicht  wie es die
Naturrechtler denken -- das Wissen des Sollen-Inhalts der Rechtsnorm, die
Ergebnisse der Erkenntnis der objektiven Wirklichkeit bilden bloss ein weiter
zu bearbeitendes Rohmaterial zur Widerspiegelung der gesellschaftlichen Ver-
héltnisse in der Rechtsnorm. Diese Widerspiegelung zeigt aber zugleich, dass
auch der Rechtspositivismus auf einen lrrweg gerdt, da er doch die Bestim-
mung des Sollen-Inhalts der Rechtsnorm durch das Sein iiberhaupt verneint.

Es ist angezeigt, kurz iiber die Funktion zu sprechen, die die Erkenntnis
in der Widerspiegelung des Seins im Sollen im allgemeinen und der gesell-
schaftlichen Verhiltnisse in der Rechtsnorm im besonderen hat. Das ist umso

15 PESCHRA, V.: Jogforrds és jogalkotis (Rechtsquelle und Rechtsselzung ). Budapest,
1965, S. 309—345.
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notwendiger, als wic es schon zu sehen war ein grundlegender Irrtum
der analysierten, modernen rechtsphilosophischen Konzeptionen, die den
Dualismug von Sein und Sollen oder eine gegenseitige Beziehung zwischen
den beiden voraussetzen, genau darin liegt, dass sie die Erkenntnis, ein hedeut-
sames Moment in der Beziehung zwischen Sein und Sollen, unrichtig auffassen
und auslegen. Wir mochten hier an unsere Erorterungen iiber den handelnden
und betrachtenden, den erkennenden und wollenden Menschen, iiber das Ver-
hialtnis zwischen Theorie und Praxis erinnern; namlich, dass es die mensch-
liche, gesellschaftliche Praxis ist, die die erkennende Titigkeit des Menschen,
die Theorie bestimmt und rechtfertigt. Um der Rechtsnorm die Verwirklichung
ihrer gesellschaftlichen Bestimmung und Funktion, die Regelung der beste-
henden gesellschaftlich-wirtschaftlichen Verhiltnisse sichern zu kénnen, miis-
sen wir die objektiven Gesetzmissigkeiten kennen, die in den gesellschaftlichen
Verhiltnissen zur Geltung kommen; auf die inhaltliche Widerspiegelung der
gesellschaftlichen Verhéltnisse in der Rechtsnorm bezogen haben wir aber
darauf hingewiesen, dass die Erkenntnis auch jener konkreten Situationen,
menschlichen Relationen und Verhalten unerlisslich ist, die in dem Alltags-
leben und in der Tatigkeit der Triger von gesellschaftlichen Verhiltnissen
vorkommen. All dies zeigt, dass die menschliche Erkenntnis in dem Entstehen
einer Rechtsnorm als einer Soll-artigen Objektivation eine bedeutsame Rolle
spielt. Aber schon in unseren Austiithrungen tber die Widerspiegelung der
gesellschaftlichen Verhiltnisse im Sollen-Inhalt der Rechtsnorm haben wir
betont, dass die Erkenntnis und das Wissen iiber die wirklichen menschlichen
Situationen, Verhaltungsformen und -weisen an und fiir sich noch nicht die
Rechtsnorm, das Sollen bedeuten; wie auch durch die Erkenntnis der objek-
tiven Gesetzmiissigkeiten der wirtschaftlich-gesellschaftlichen Verhiltnisse die
Rechtsnorm noch nicht gegeben ist: die Rechtsnorm ist also nicht die erkennt-
nistheoretische Auspriagung, die unmittelbare Widerspiegelung dieser objek-
tiven Gesetzindssigkeiten. Die Erkenntnis ist ein unentbehrliches Element zur
Herausbildung der Rechtsnorm als einer Objektivation von Sollen-Charakter;
die Widerspiegelung der gesellschaftlichen Verhaltnisse in den Rechtsnormen
ist ohne die Erkenntnis, ein unerlassliches Moment dieses Prozesses, unvorstell-
bar. Wie aber die Widerspiegelung der gesellschaftlichen Verhiltnisse in den
Rechtsnormen auch nicht allein in der frither erwiahnten, inhaltlich-rechtlichen
Widerspiegelung besteht, genauer gesagt, die Letztere bloss eine Phase des
ganzen rechtlichen Widerspiegelungsprozesses ist, die ein weiter zu bearbei-
tendes Rohmaterial liefert, kann auch die Erkenntnis nicht mit dem Wider-
spiegelungsprozess identifiziert werden, sie ist nur ein wesentliches Moment
davon. Es wire ein Irrtum zu glauben, dass die Erkenntnis nur in Prozessen
eine bedeutsame Rolle hat, die sich auf der inhaltlichen Seite der rechtlichen
Widerspiegelung abspielen; wie es ebenfalls zu Missverstindnissen fithren
wiirde, wenn wir die inhaltliche Widerspiegelung der gesellschaftlichen Ver-
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hiltnisse in der Rechtsnorm mit der Erkenntnis der erwidhnten gesellschaft-
lichen Relationen identifizieren wollten. Uber die bedeutsame, eigentiimlich
kategoriale Bearbeitung der erkannten, menschlichen Situationen, Relationen
und Verhaltungsweisen, die sich in diesem inhaltlichen Prozess der rechtli-
chen Widerspiegelung der gesellschaftlichen Verhéltnisse vollzieht (Individua-
litit, Besonderheit, Allgemeinheit, Typus usw.), haben wir schon gesprochen.
Wir konnen es nicht versiumen auch darauf hinzuweisen, welches bedeutsame
Moment die Erkenntnis im eigentiimlichen Prozess darstellt, in dem sich die
formale, normative Bearbeitung des aus der inhaltlich-rechtlichen Wider-
spiegelung der gesellschaftlichen Verhiltnisse gewonnenen, erwihnten Roh-
materials abwickelt.

I2s handelt sich ganz einfach darum, dass sich die im Laufe der inhaltlich-
rechtlichen Widerspiegelung erkannten menschlichen Verhaltungsweisen und
Situationen in der Rechtsnorm nicht allein in gewissen Kategorien (Typus,
Besonderheit), sondern als Resultat einer bestimmten Bewertung als zu befol-
gende Verhaltungsweisen ausdriicken. Um jedes Missverstiandnis zu ver-
meiden und unsere Auffassung von einigen axiologischen Konzeptionen zu
unterscheiden, méchten wir betonen, dass auch diese Bewertung nicht auf-
grund eines von der objektiven Wirklichkeit getrennten, isolierten Sollens.
sondern aufgrund sogar sehr wirklicher, in die Welt des Seins gehorender
Faktoren geschieht. Die Grundlage dieser Bewertung bilden ndmlich zu jeder
Zeit die Interessen und der Wille der herrschenden Klasse. Und nur ein gesell-
schaftlicher Inhalt, der diesen aus der Welt des Seins entlehnten Faktoren
entsprechend bewertet und bearbeitet ist, wird im Willen des Staats als norma-
tiver Form allgemeingiiltig, da die bislang verfolgte Widerspiegelung der
objektiven Wirklichkeit dadurch einen eigentiimlichen, rechtlichen Charakter
gewinnt, dass sie als staatliche Forderung in einer bhestimmten, abstrakten,
allgemeinen Form zum Ausdruck kommt.4 Es ist vielleicht unnétig zu sagen,
dass in diesem Prozess der Formierung des gesellschaftlichen Inhalts zum
Normativen das Interesse und der Wille der herrschenden Klasse als Mass-
stab nur angewendet werden kann, insofern durch die Erkenntnis gekliart
wird, was eigentlich in der gegebenen Frage der aligemeine Wille der herr-
schenden Klasse ist. Die Erkenntnis spielt also auch in dieser formalen Etappe
der rechtlichen Widerspiegelung der gesellschaftlichen Verhiltnisse eine bedeut-
same Rolle. Die Normativitdt der Rechtsnorm beruht namlich unmittelbar auf
jener gesellschaftlichen Basis, die in der Besonderheit des tatsichlichen,
allgemeinen Willens der herrschenden Klasse besteht. Eine unerléssliche
Bedingung zur Normativitit der Rechtsnorm ist, dass sich in dieser der
tatsiichliche, wirkliche, allcemeine Wille der herrschenden Klasse ausdriicke,
der sich im Erkenntnisprozess wahrnehmen ldsst.

16 PrsCHKA: a. a. O. S, 354 —-357. {f.
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Untersucht man die Funktion der Erkenntnis im allgemeinen im Ver-
hiltnis zwischen Sein und Sollen, konkret aber im Zusammenhang zwischen
gesellschaftlichen Verhiltnissen und Faktoren sowie der Rechtsnorm, kann
man also feststellen, dass die Krkenntnis ein unerlidssliches Moment im Ver-
hiltnis von Sein und Sollen, aber - wir mochten betonen nur ein wesent-
liches Moment ist, das dieses Verhiltnis nicht erschopft. Jeder rechtsphiloso-
phische Versuch soll also fiir unrichtig angesehen werden, der das Verhéltnis
zwischen Sein und Sollen auf eine erkenntnistheoretische Beziehung beschriinkt.
Da in diesem Verhiltnis die Erkenntnis bloss ein wesentliches Element dar-
stellt, ist es auch selbstverstindlich, dass die Giiltigkeit der logischen Regeln
auf die Beziehung zwischen Sein und Sollen nur teilweise, auf das Moment
der Erkenntnis beschrinkt bestehen kann. Deswegen ist eine Fragestellung
verfehlt und iiberschreitet ihren Geltungsbereich, die stets auf die im logischen
Sinne genommene Wahrheit oder Falschheit des Sollens, konkret der Rechts-
norm zuriickkommt. Das Sollen, so auch die Rechtsnorm ist im wesentlichen
keine logische, keine erkenntnistheoretische Kategorie, somit kann sie logisch
weder wahr noch falsch sein. Die Frage nach logischer Wahrheit oder Unwahr-
heit in bezug auf das Sollen, auf die Rechtsnorm, ist insofern stichhaltig, als
sie sich auf die Krkenntnis, die erkenntnistheoretischen Feststellungen richtet,
die in den Soll-artigen Prozessen und Objektivationen als wesentliche Momente
auftreten. Mit der Berithrung des Verhiltnisses zwischen dem sich im Recht
manifestierenden Klassenwillen und der Erkenntnis gelangten wir sogleich
bei einem Punkt an, der den Sollen-Charakter der Rechtsnorm bzw. seine
Bestimmtheit vom Sein erklirt. Bei der Untersuchung der Beziehung von Sein
und Sollen in ihrer Allgemeinheit kamen wir zur Feststellung, dass der eigent-
liche Sollen-Charakter von der Realitiit und Realisierung jener Folge bedingt
ist, die zur — als Zweck ausgedriickten Ursache gekniipft und in Aussicht
gestellt ist. Das kann man hinsichtlich der Rechtsnorm ebenfalls beobachten.
Der Zweck und die gesellschaftliche Bestimmung der Rechtsnorm, der recht-
lichen Regelung werden nur dann erreicht hzw. erfiillt, wenn ihre Vorschriften
durch die Anwendung auf konkrete, in den gesellschaftlichen Verhiltnissen
vorkommende Fille zur Geltung kommen, wenn sich das Verhalten der Teil-
nehmer an den gesellschaftlichen Verhéltnissen den Verfiilgungen dieser Rechts-
normen entsprechend entwickelt, also wenn es gelingt, zwischen der Rechts-
norm und den gesellschaftlichen Verhidltnissen entsprechende Beziehungen
herauszubilden. Denn, wie Jhering sehr zutreffend schreibt: »Die Funktion
des Rechts im allgemeinen besteht nun darin, sich zu verwirklichen.«? Die
Normativitat, der Sollen-Charakter der Rechtsnorm hingt also davon ab,
ob sich die in ihr formulierten und versprochenen Rechtsfolgen sind die
in der Rechtsnorm umschriebenen Bedingungen vorhanden — im allgemeinen

17 JHERING, R.: (eist aes rémischen Rechts. Leipzig, 1873. 1. Teil, S. 49.
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realisieren oder nicht, ob die gesellschaftliche Realitdt dazu besteht, dass sich
die Rechtsnorm durchsetzen kann. Jene unmittelbare, reale gesellschaftliche
Basis aber, die die Normativitiat der Rechtsnorm sichert, besteht in der Wirk-
lichkeit des im Recht ausgedriickten, allgemeinen Willens der herrschenden
Klasse und der tatséchlichen zwingenden Macht des Staatsapparates, also
aus den in der Welt des Seins auftretenden zwei Faktoren gemeinsam.

Die Erorterungen iiber die Rechtsnorm zusammengefasst, kann man im
allgemeinen sagen, dass der Sollen-Charakter, die Normativitiat der Rechtsnorm
in mehreren Beziehungen vom Sein bestimmt ist; nicht allein dadurch, dass die
Situationen, Relationen und Verhaltungsweisen, die sich als Sollen-Charakter
der Rechtsnorm manifestieren, eigentiimliche Widerspiegelungen der objek-
tiven Wirklichkeit sind, sondern das lisst sich auch daraus ersehen, dass sogar
die Normativitit der Rechtsnorm von den gesellschaftlichen Prozessen und
Faktoren gesichert ist, die sich in der Welt des Seins zeigen. Da aber der
Zweck, die Aufgabe, Bestimmung und Funktion der Rechtsnorm in der Gesell-
schaft - was wir wegen der unmittelbaren Evidenz nur fliichtig bertihrten -
die Regelung menschlicher Verhalten und gesellschaftlicher Verhiltnisse ist,
die ebenfalls in der Welt des Seins erscheinen, kann man in bezug auf die
Rechtsnorm mit allgemeiner Gultigkeit feststellen, dass zwischen Sein und
Sollen eine gegenseitige, dialektische Beziehung besteht, in dem schliesslich
das Sein das entscheidende, bestimmende Element darstellt.

* *

*

Es kann vielleicht der inneren Ordnung und Ubersicht dienen, als
Abschluss zu versuchen, unter den modernen Konzeptionen, die das Problem
des Seins und Sollens analysieren, die Stelle der marxistischen rechtstheoreti-
schen Auffassung kurz zu bestimmen. Die marxistische Rechtstheorie lehnt jede
rechtsphilosophische Konzeption ab, die auf subjektiv oder objektiv idealisti-
sche Art von dem Dualismus von Sein und Sollen, von ihrem antinomischen
Gegensatz ausgeht und verneint, dass das Sollen aus dem Sein abgeleitet wer-
den kann. Dies ist der Grund, weswegen die marxistische Rechtstheorie jeder
formellen, positivistisch-normativistischen Auffassung genauso wie allen Kon-
zeptionen gegeniibersteht, die das Recht aus einer eigengegesetzlichen Welt der
Werte des vom Sein abstrahierten Sollens ableiten. Es wire verfehlt daraus

wie viele — den Schluss zu ziehen, dass die marxistische Rechtstheorie
jene soziologischen und realistischen rechtstheoretischen Ansichten teilt, die
den Sollen-Charakter der Rechtsnorm verneinen bzw. das Sein mit dem Sollen
identifizieren. Die marxistische Rechtstheorie betont die materielle Einheit
der Welt, erkennt den Sollen-Charakter der Rechtsnorm an, aber hilt dieses
Sollen fiir eine eigentiimliche Widerspiegelung des Seins. Sie sieht die Rechts-
norm als eine die objektive Wirklichkeit widerspiegelnde, eigentiimliche gesell-
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schaftliche Objektivation an, eine Eigenschaft derer genau in ihrer Normati-
vitét, in ihrem Sollen-Charakter zum Ausdruck kommt. Die Tatsache jedoch,
dass die marxistische Rechtstheorie die Rechtsnorm als die Widerspiegelung
der objektiven Wirklichkeit, das Sollen als Widerspiegelung des Seins auffasst,
bedeutet auch keine Grundlegung irgendeines marxistischen Naturrechts, denn
die Ableitung der Rechtsnorm aus der objektiven Wirklichkeit, des Sollens
aus dem Sein ist auch keine mechanische, photokopische Abbildung des Seins,
der Wirklichkeit, nicht die Voraussetzung dessen, dass das Sollen, diec Rechts-
normen im Sein, in der objektiven Wirklichkeit, in der Natur des Menschen
oder in der Gesellschaft schon gegeben, fertig vorzufinden sind.

Wie wir in diesem Aufsatz darzustellen versuchten, besteht also zwischen
den modernen, biirgerlichen rechtsphilosophischen Konzeptionen und der
marxistischen Rechtstheorie, infolge ihrer dialektisch-materialistischen Betrach-
tungsweise, in der Frage von Sein und Sollen - obwohl! sie an manchen Punk-
ten zu gemeinsamen Feststellungen gelangten — ein wesentlicher urd grurd-
sétzlicher Unterschied.

»Sein« et »Sollen« dans la philosophie moderne du droit

V. PESCHRA

L’étude essaye d’abord d’éclairecir les notions du «Sein» et du «Sollen». Tuis elie
donne une analyse critique des deux tendances théoriques typiques relatives & la relation
entre «einy et «Sollen» (ui se sont développées dans la philosophie moderne du droit
bourgeois; ce sont d’une part le dualisme du «Sein» et du «Sollens dans la doctrine pure
du droit (Reine Rechtslehre) de Hans Kelsen, d’autre part la relation entre «Sein» et
wSollen» dans les conceptions du droit naturel. L’auteur essaye enfin de metire a la
lumiére la connexité entre «Seiny et «Sollen» sur la base de la conception marxiste.

[Tpo6iiema «Sein» n «Sollen» B coBpeMeHHOH Teopuu npasa
B. lNEIWIKA

CraTbs BHayaJie [eJ1aeT MOMbITKY BLISICHHTL TIOHSTHE Sein w Sollen, 3arem KPHTHUECKI
aHAJIMBUPYET [BE OCHOBHLIE THUMHYHLIC TEOPETHYECKHe KOHLENLHH, CIOXKHBUIMECS B COBpe-
MeHHOH (UI0COPHH NpaBa OTHOCHTENILHO OTHOUIEHHST Mexkay Sein u Sollen: ¢ 0gHON CTOPOHBI,
noxaspisaet nyamism Sein u Sollen B uicToil Teopun npasa anca Kenb3sena; ¢ apyroii ctoponsi,
CBsI3b Me>K/ly Sein 1 Sollen B eCTeCTBeHHO-IIPABOBBLIX KOHUenUMAX. Haxodel, aBrop aenaer
NOMBITKY AaTh MAPKCHCTCKOe OCBelleHHe B3aumocBsidell mexay Sein u Sollen.

3% Actr Juridica Academiae Scientiarum Hungaricae Tomus 11, 11.53)
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The Settlement of Labour Disputes by Courts
or through Official Channels
in the European Socialist Countries
by
L. TrOCSANYI

scientific officer at the Institute for Legal and Administrative Sciences
of the Hungarian Academy of Sciences

There is a specific category of procedure where labour disputes are settled
neither by arbitration committees nor by conciliation committees but are brought
directly before the courts or settled through official channels. Thus in his paper
the author analyzes in the first place the reasons of relegating by the legislators
in socialist countries the settlement of labour disputes directly to the authority
of courts or to that of superior official organs respectively.

The author sums up his conclusions of general character by setting forth
that both the direet judiciary procedure and the proceedings of superior official
organs are irregular forms of the settlement of labour disputes but, at the same
time, he refers to the essential difference between the two categories of procedure.
His final conclusion is as follows: legal disputes can only be settled satisfactorily
by impartial organs to which the contesting parties are not subordinated and
thus the conditions of the objectivity of decision is assured.

In our paper “Les questions fundamentales due droit de la procedure’!
we have already touched upon the problem that besides the arbitration com-
mittees also the courts of justice and superior official organs may proceed in
settling the labour digsputes. Whereas in most of the socialist countries the
settlement in the first instance of labour disputes falls within the competence
of the arbitration committees and thus the procedure before these committees
is to be considered to be the general way of the settlement of such disputes.
Any action by the courts of justice or by the superior official organs is excep-
tional as these shall proceed — as a rule — only if a recourse to the generally
competent authorities were impossible or inexpedient.

This paper is intended to provide an analysis of the problem whether
there are to be found in the socialist countries any typical solutions and com-
mon elements with regard to the settlement in the first instance of lahour
disputes either by the courts or through the official channels.?

! Acta luridica Academiae Scientiarum Hungaricae 3—4/1967 p. 369.

* We should like to mention in this context that the appellate procedure of the
courts, being a generally adopted way of the settlement in the second instance of labour
disputes everywhere — except Hungary -- will not be touched upon in this paper.
Namely, in Hungary the labour disputes are settled, as a rule, by the arbitration com-
mittees established at the county seats and in the Capital. The scttlement in the second
instance of a labour dispute falls within the competence of the courts only if the dispute
hag arisen from a deficit in the inventory taken by commercial or warehouse employees,
from a damage incurred by injuries caused in life or health of the worker (employee),
from the refunding of damages caused by an offence committed by the employee or
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While examining the factors serving as the basis of the primary compe-
tence of the courts of justice we have, first of all, to lay down that not only
legal-normative elements fall within the sphere of the norms regulating the
labour problems, but in addition manysided and intricate problems devolve
on the organs doing practical organizatory and operative-technical work in
settling labour disputes, and so - among others — also on the courts of justice,
inasmuch as they decide labour disputes. Namely, the characteristic features
of this regulation are often of such a nature that legal aspects are intermingled
therein with the point of view of professional correctness and expediency and
thus the separation of these two kinds of elements would not only be unrealiz-
able but would also interfere with the objectives set by the legislators in codi-
fving these rules. That is just why the proceeding organs have to take account
of the professional aspects the knowledge of which is not a mere problem of
“expertise” but also an inherent element and requirement of passing a sound
judgment.? Namely, the administration of law has to reflect the changes
undergone by the substantive law which concretely means in this instance
that the competent organs have to be aware of the conditions prevailing in
the enterprises between which the contested problem has arisen, as otherwise
no satisfactory decision could be taken with respect to the claim at issue. This
is all the more necessary while the judiciary activity based upon due profes-
sional expertise and making use of the knowledge of local conditions may
affect the regulation of social conditions, that is it, may make possible the
indirect influencing of the above mentioned conditions as well.

The above treated requirement has arisen more than once with respect
to the judicial function of the courts dealing with labour disputes. It was in
the first period of the building of socialism when scruples arose about authoriz-
ing the courts of justice to take part in the settlement of labour disputes
because, on the one hand, state power was suspicious about the judiciary and
did not want to charge them with the settlement of disputes arising from the
labour relations of the workers and, on the second hand what is here to
be emphasized — the courts in this period would have been according to this
view unable to follow the conditions prevailing in the enterprises and to
settle in any satisfactory way the labour disputes. Imre Szabé has referred to

from a claim put forward by the employee for allowances due for him on the ground
of the fulfilment a plan task, open competition, contract or innovation [Enacting Clause
of the Labour Code, § 106(1)]. These cases, however, shall not be settled by the territorial
arbitration committees. The competence of the courts excludes that of the territorial
arbitration committees and vice versa. .

* A similar problem has arisen as to the judicial supervision of administrative
acts. Cf.: KL1AS, J.: Védecka diskuse o problematice roz§ifent soudni kontroly sprdavy v
CSSR (Scientific debate about the problems raised by the extension of the judicial super-
vesion of state administration ). Prévnik, 7/1967. pp. 633 —634.
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the fact that it was just in course of the preparation of the introduction of
the new system of economic management when the idea of the extension of
the scope of authority of the courts of justice arose also with respect to labour
disputes as a sympton of the sound tendency of increasing procedural guaran-
tees. At the same time, he pointed to the fact that as compared with the pro-
ceedings of other state organs judicial procedure is the most refined one,
providing the best abstract safeguards. Thus, the competence of the courts
should extend in the first place to the field where the assertion of these abstract
procedural guarantees is of a primary interest. Consequently judicial guarantees
must be inereased where a generalized abstract-equal assertion of rights,
laying stress upon the legal aspects, is required by the social conditions, but
at the same time, state administrational guarantees must be better worked
out and asserted in everv case where a predominant regard to the typical
characteristics of the dispute and the personal features of the parties is required
by the special character of the case to be decided.

The above outlined aspects are to be taken into consideration also with
regard to the settlement of labour disputes, especially in view of the prevail-
ing relevant regulation in Hungary. The only problem is whether there is in
course of the judicial proceedings any possibility of the assertion of the special
requirements to be taken into consideration in the settlement of labour dis-
putes, that is, of the principles of economy, equity and, last but not least, of
the professional aspects of the problem at issue.

In this context the statutory laws of the different countries rendering
the judicial procedure to be the means of the settlement of labour disputes
show the ways leading to the right solution. Thus the assertion of specific
aspects in the settlement of labour disputes may be ensured by the composition
of the courts by means of making use of the cooperation of lay assessors also
in deciding labour disputes in the second instance, even in legal systems where
no lay assessors take part in other kind of proceedings in the second instance.?
Namely, well chosen lay assessors being well versed in the special problems
raised by the disputes may promote the assertion of the relevant specific
aspects and thus the formulation of a judgment reflecting the objective justice.
The assertion of the above mentioned requirements may also be promoted by
the special rules in the various Codes of Civil Procedure providing for the settle-
ment of labour disputes, either within a self-contained Chapter® or by means
of codifving all the relevant provisions in a way taking into consideration also

1 Cf. SzaB6, 1.: A jogalkotas és jogulkalmazis feladatai az 4j gazdasigi mechanizmus-
ban (The problems of legislation and jurisdiction under the new system of economic manage-
ment). A lecture at the Faculty of Law of the Kétvis Lordnt University on January 19,
1968.

5 In the GDR the Act of April 17, 1963 on the Judicial Organization includes
similar provisions (GBL p. 45 1. § 24(2) and § 34(4)).

8 Cf.: Polish Code of Civil Procedure of 1964, Title VII, Sub-title 111.
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the specific requirements of the labour disputes.? V. 1. Smoliartsuk lays down
as a general postulate that the courts deciding labour disputes shall take into
consideration the protection of the socialist economic system and social pro-
perty, the personal and property rights and legally recognized interests of the
citizens, as well as, the rights and legally recognized interests of the enter-
prises, institutes, institutions, cooperative and social organizations.®

Thus it may hardly be contested that the courts should be invested with
due authority to settle the labour disputes, all the more so, because neither
the competence of the civil courts is confined to the decision of civil cases
only but it also includes an authority of settling cases pertaining to family
law, agricultural and cooperative law and certain disputes arising in the field
of state administration, let alone that proceeding in certain civil cases - as e.g.
on industrial law (patent law, trademark law etec.) requires at least as much
professional knowledge as it is necessary to the settlement of labour disputes.?
In our opinion, however, judicial procedure can only complete the proceedings
of the arbitration committees, that is, it should only be emploved in the second
instance or where the proceedings of the arbitration committees would be
excluded or inexpedient.

Statutory laws in various socialist countries prove indeed that the courts
of justice play part in the settlement of labour disputes, in the first place,
as Courts of Appeal and where this has become necessary as a consequence of
other legal solutions adopted by the country in question. That is just why,
in view of the topics to be analysed, in the following primarily this problem
will be dealt with: what are the disputes to be settled by courts in the different
countries. This topic will be dealt with by laying emphasis on certain typical
categories without endeavouring to cover the entire subject.

1. One of the cases of the primary authority of the courts appears where
no courts of arbitration have been organized in the enterprises and where
there are no such social organs of higher instance which could revise the de-
cision settling the employee’s labour dispute or though there are such organs
but owing to the quality of the employer have no authority to decide the
dispute in question.

According to the general opinion the organization of arbitration com-
mitees is only possible in such enterprises where there is a Trade Union Com-

7 This solution was adopted e.g. by the Code of Civil Procedure of the Russian
Soviet. Federated Socialist Republic in 1964,

8 SMOLIARTSUK, V. 1.: Zakonodatielstvo o trudovih sporah. Moskva, lzd. Juridi-
ceskaia Literatura, 1966. p. 161,

9 In this context it is to be mentioned that also the idea of special Labour Courts
may arise, since such courts of specifie structure proceeding under special rules of pro-
cedure are to be found in a number of foreign (mostly Western) countries. Also the
organization of such Labour Courts may be concieved that have the advantages of both
the present arbitration courts and the courts of justice. For the time being, however, the
system of special Labour Courts in unknown to the socialist countries.
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mittee, consequently no arbitration committee can be set up in enterprises
where there are no Trade Union Committees. Different conclusions have been
drawn from this fact by the legislations of the various countries, namely either
by way of establishing direct judicial authority or by relegating the settlement
of labour disputes to the authority of social organs of higher standing. The
former solution has been chosen by the Soviet Union and the German Democrat-
ic Republic whereas the latter one by Bulgaria, Czecho-Slovakia, Poland,
Hungary and Roumania. A closer analysis of this problem will be given in the
following 9"

According to the solution adopted in the Soviet Union the settlement
of labour disputes falls within the authority of courts in cases where no arbitra-
tion committee can be set up.1® In the German Democratic Republic arbitra-
tion committees can only be set up in those enterprises where there exist
Trade Union Committees. In want of arbitration committees the workers may
have recourse to the courts. This solution has been contested by certain
lawyers on the ground that making the choice between the channels of the
settlement of labour disputes dependent on the extent of the enterprise employ-
ing the worker may incidentally debar the worker the right to have recourse
— in the first instance  to any social organ in the election of which he too
has taken part'' and which has a better knowledge of the subject matter of the
dispute and can make his judgment quicker and is nearer at hand than the court.

In most countries the function of the settlement of labour disputes is
performed by the higher organs of the Trade Unions.

It may however brought into question whether this standpoint is in
compliance with the fundamental principles to he applied in setting up the
social organs destined to settle the labour disputes, that is, with the postulate
of settling such disputes forthwith on the spot and of setting up the arbitration
committees just there where the dispute has arisen, which committees are
composed of the worker’s fellow-workers and can get knowledge on the spot
of the intricate problems arising in the enterprise, that is, has such qualities
as cannot be found in any other organ outside the framework of the enterprise.
Where no such committee can he set up and the labour dispute is settled by
an extarnal organ to which the enterprisal conditions are unknown the ques-
tion arises: would it not be more justified to relegate the settlement of labour
disputes to the judicial procedure than to authorize with this function high
level social organs?

% As regards Roumania Act No. 59 of 1968 on the Adjucating Committees (Comi-
sille de judecata) differs in several respects from earlier legislation; its provisions how-
ever could not be dealt with in this paper.

10 Kommentarii k zakonodatielstvu o trude. Moskva, Juridiceskaia Literatura, 1966.
>. 587,

: 1t Paur, H.: Die Rolle des Verfahrens in Arbeitsrechissachen bet der Losuny arbeits-
rechtlicher Konflikte wund die durch die NSpezifik dieser Konflikte bedingten verfahrens-
rechtlichen Besonderheiten. A diploma work, Jena, 1967. Manuscript, p. 130.
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In our opinion the investment of special external organs with the right
of settling labour disputes would mean the application of a fundamentally
sound approach to a field where its subjective and objective conditions could
hardly be found.’? It may be asserted that such higher social organs can have
a better knowledge of the professional background of the case, but one may
rightly ask, on the one hand, whether it is really so and, on the other, why
cannot the necessary professional knowledge be acquired by the courts. That
is just why we are rather inclined to adopt the opinion that it would be a more
appropriate solution to invest the courts with the authority of settling these
disputes.1?

We have referred in the foregoing to the statutory solution establishing
arbitration committees proceeding on higher level than that of the enterprise
without having, however, any authority to settle the labour disputes arising
in the enterprises of certain categories. This may have practical importance
with respect to the settling of the labour disputes arising in the private sector,
either as a result of direct statutory regulation as e.g. in Bulgaria or in Rouma-
nia or indirectly by laying down in statutes that arbitration committees can
only be set up in enterprises constituting social property, or in offices or insti-
tutions as e.g. in the Soviet Union or in Poland. According to Article 140/b of
the Labour Code of Bulgaria and of Article 116/c of the Labour Code of Rou-
mania the settlement of labour disputes arising within the private sector falls
within the authority of the courts of justice. The competence of the courts
of justice under the Soviet law covers the labour disputes of domestic acids,
chauffeurs of private cars, private secretaries etc.,’* whereas under Czecho-

12 KOSTECKA, J.: O rozhodéimu Fizeni v zdvodech (On the procedure of the arbitration
committees al the enterprises). Pravnik, 1/1964. p. 23.

13 We have only to touch upon the circumstance that under the Bulgarian law
the arbitration committees have to be organized at the competent Association of Trade
Unions of the District (Town) in the cases where there are no Trade Union Committees at
the enterprise, office or local Trade Union (Order No. 30 of 1958 of the Council of Ministers
Section 10. paragraph 3.). In Czecho-Slovakia labour disputes are settled by the Trade
Union Committees where there are no works- (shop-) committees (Order No. 82 1965
Sb. § 2(3)). Under the Polish law the arbitration cominittees shall be organized within
the territorial Trade Union Organs with a competence extending to all enterprises where
no arbitration committees could be set up (Decree Law No. 35 of 1954 § 15(1)). In Rou-
mania a sigle arbitration committee is organized at the community for all the enterprises
having no Trade Union Committees. The labour disputes arising at theenterprises having
their seat at the chief town of the District or Province are settled by the arbitration
committees organized by their superior organs, provided that there is no arbitration
committee at the enterprise and the seat of the enterprise’s superior organ is at the chief
town of the District or Province. If the seat of the enterprise’s superior organ is not at
the chief town of the District or Province, the labour disputes are settled by the arbi-
tration committee organized by the competent people’s committee of the district (Decision
No. 1050 of 1960, §§ 1 —2). In Hungary a common arbitration committee shall be set up
by the district (municipal) councils for all the enterprises where no arbitration committees
have been organized (Order No. 9 1967 X. 8.) MiM. of the Ministry of Labour § 3(3)).

14 Cf. above Note I0.
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Slovak law judicial authority extends to the settlement of all the labour
disputes infer se of private citizens.!®

It is to be noted that in Hungary the settlement of the labour disputes
of private employers falls within the competence of common arbitration com-
mittees organized by the District (Town or Borough) Councils.’® In context
of social organs deciding labour disputes in first instance on higher than enter-
prisal level the above outlined consideration with respect to the labour disputes
of those emploved in private sector must be even more emphasized.??

Finally the solution adopted by the Yugoslav law is also to be mentioned:
The institution of arbitration committees to settle labour disputes is unknown
to Yugoslav law and, instead, an attempt is to be made at the settlement of
such disputes through official channels within the enterprise itself and only if
this is impossible is the labour dispute to be decided by the labour law section
of the municipal court in the first instance and by the same section of the
district court in the second instance (Labour Conditions Act, enacted on April 7,
1965, §§ 117 and ff.).

2. The labour disputes may be relegated to the authority of the courts
also in cases where the proceedings of the arbitration committees have not
yielded any results. This may occur in three cases: a) the arbitration committee
has passed no decision during the time limit prescribed thereto;® b) the
arbitration committee has ommitted to take any decision because the appli-
cant’s opponent has twice failed to appear at the hearing without any justication
and thus the relevant facts could not be established or because no unanimity
or majority could be reached in passing the decision.? ¢) the arbitration com-
mittee has passed a decision laying down that its proceedings have been unsue-
cessful.2® In these case the Czecho-Slovak, German and Polish laws authorize
the applicant to have a direct recourse to the court of justice.!

This solution is similar to the one where the arbitration committee’s

15 Wirz, K.: Ceskoslovenské pracovni prdavo (Czecho-Slovak labour law). Praha,
ORBIS, 1967. 380 pp.

16 Order No. 9/1967 (X.8) MM of the Ministry of Labour § 3(3).

17 Labour disputes arisen In the provinee of cooperatives will not be dealt with
here since it would transgress the scope of this paper. A reference should, all the same, be
made to the fact that the labour disputes of the employees of the cooperatives may fall
within the competence of the courts, as e.g. in the Soviet Union. Here the labour disputes
of the employees of the kolkhozes are settled by the courts, independently of the circum-
stance whether or not there is a Trade Union Conunittee at the kolkhoz Cf.: p. 587 of
the book referred to by Note 4.

1 [n strength of § 213 of the Czecho-Slovak Labour Code the arbitration com-
mittee is bound to pass its deeision within 30 days.

1 In the GDR the Decree Law of October 4, 1968 on the Election and Function
of Arbitration Committees (Gesetzblatt der Deutschen Demokratischen Republik 1. No.
16.) § 30(2), 18(2) and 11(1). According to the latter the members of the arbitration
committee may be of even number.

20 Order No. 68 of 1954 of the Council of Ministers of Poland § 45(2) and 48(1).

2 It is just to be mentioned that under the Soviet and Bulgarian laws similar
cages fall within the competence of the Trade Union Committees at the enterprises.
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decision can be appealed and thus the proceedings of the committe is con-
sidered by the positive law to be unsuccessful, opening thus the possibility
of a judicial procedure.? Whereas in the above mentioned first case no decision
has been taken in the merits of the case, in the latter instance such decision
came into being but due to an appeal has subsequently become ineffective.
There exists an opinion to the effect that the arbitration committee’s decision
covering only the legal title but not the amount of the claim cannot be con-
sidered as a settlement of the dispute and thus the interested party may require
the remittal of the case to the competent court of justice.®3

3. 1t is a further justified case of the direct judicial authority, namely
where the arbitration committee, or one or more of its members, or the organ
having appointed the members of the committee have earlier dealt with the
same case in another capacity, thus e.g. they have taken a decision jointly
with the administrative staff of the enterprise, or consented to such a decision,
or expressed their opinion with regard to such decision, even if the decision
passed in this way is to be considered to be taken by the administrative staff
of the enterprise.?® Certain legal systems reflect the standpoint that it would
be wrong if the persons having thus dealt with the dispute could decide the
same case in their capacity as the members of the arbitration committec, this
being a consideration justifying the relegation of such cases to the authority
of the courts. Thus the Soviet law requires to the validity of the termination
of the worker’s labour relation by the notice of the enterprise a preliminary
consent of the Trade Union Committee in want of which the notice to quit
is ineffective. Similar solutions prevail in Czecho-Slovakia and in the German
Democratic Republic. This regulation may by traced back to the Trade Unions’
function in safeguarding the workers’ interest and is destined to provide the
workers with more security. This has incited the Soviet law to authorize the
worker (employee) to have a direct recourse to the court in any case where the
Trade Union Committee did not consent to the termination of the worker’s
employment deeming it to be unlawful and the administrative staff of the
enterprise has all the same given a notice to quit to the worker, violating thus
the law. This is justified by the argument that where the Trade Union Com-
mittee has already expressed its opinion which is known both to the administra-
tive staff of the enterprise and the worker, any reinvestigation of the case by
the Labour Dispute Committee and then by the Trade Union Committee would
be impractical. If, however, the worker (employee) has been dismissed without
consulting the Trade Union Committee, the worker may have recourse at

22 Cf.: Czecho-Slovak Labour Code § 213.

23 Shirka rozhodnuti soudia CSSR, 6/1967. p. 61. and LUkAS, K.: Rozhodéi Fizeni v
zakoniku prdce a jeho dusledky pro praxi rozhodéich organu (The proceedings of the arbi-
tration committee under the Labour Code and s reflection in the practice of arbitration com-
mittees ). Socialistickd Zékonnost, 6/1966. p. 378,

% KosTECKA: op. cit. p. 20.
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his own will = - either to the Labour Dispute Committee and the Trade Union
Committee or directly to the court.®

The problem of competent forum has not been solved in any such clear-
cut manner with regard to the legal disputes involved by the changing of the
legal title of a notice to quit. Namely if the legal title of the notice given by
the enterprise in agreement with the Trade Union Committee has been con-
tested by the worker (employee), the competence of the forum to settle this
dispute may be a debated issue. There is a marked tendency of relegating
such disputes directly to the authority of the courts, since such disputes may
be considered to be of the same character as the disputes relating to the resto-
ration of the labour relation.*

Under the Soviet law in addition to the termination of labour rela-
tion the preliminary consent of the Trade Union Committee is necessary
also to the disciplinary transfer of the non fulltime Trade Union officials and
to the inflictment of disciplinary punishment on such officials. In case of such
consent the worker considering it to be injurious to his interests may ask
directly the court for the rescission of the decision on the same grounds as
in the above mentioned cases.?” The labour disputes of the employees of the
Trade Unions (book-keepers, librarians ete.) also fall within the direct authority
of the courts.?

Finally this category of problems includes also the disputes arisen under
the Soviet law between the Trade Union Organizer and the administrative
gtaff of the enterprise where the Labour Dispute Committee is composed of
the Trade Union Organizer and the manager of the enterprise. Since the Trade
Union Organizer is himself an interested party in this dispute and thus he
cannot represent in the Committee the Trade Union, the settlement of this
dispute falls within the direct authority of the courts.

As it has been referred to in the foregoing, in Czecho-Slovakia the
disputes relating to the termination of the labour relation including also
pecuniary claims connected therewith -- are directly settled by the courts.
(Labour Code § 209). This is here all the more justified because the same Trade
Union Committees which proceed in the settlement in the first instance of
the labour disputes take part in other capacity in the cancellation of the
labour relation (Labour Code, § 59). In the German Democratic Republic
(GDR), on the other hand, where the preliminary consent of the Trade Union
i8 necessary to the termination of the employee’s labour relation (Labour

25 Cf. Decision no 8 of the Supreme Court of the Soviet Union of June 30, 1964
(Bulletin Verhovnovo suda SSSR, 4/1964. p. 10)

2 Cf.: p. 588 of the work referred to by Note No. 10 and Stavceva, A.: Trudovie
spori neposredstvenno podvedomstvennie sudam. Sovietskaia Justicia, 17/1965. pp. 6—7.

?7 Regulation on the authority of the Trade Union Committees § 17. Vedomsti
Verhovnovo Sovieta SSSR, July 24, 1958, No. 15. pp. 649 —653.

3 Cf.: p. 587 of the work referred to by Note No. 10.

Aeta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



46 L. Tréecsanyi

Code, § 34/2), no specific forum-system exists relating to the disputes involved
by the termination of the labour relation, since the Trade Unions do not take
any direct part in the settlement of labour disputes, which task falls within the
authority of the Labour Dispute Committees elected by the collective of work-
ers (employees) which despite of being in some respect under the guidance
of the Trade Unions can, all the same, take their decisions in the merit of the
cases brought before them independently of the Trade Unions.?®

4. Judicial authority may depend on the scope of activity of the worker
(employee) proceeding in the labour dispute as a party inasmuch that the
labour disputes of certain employees holding a leading post should be primarily
settled by the courts, since according to the point of view adopted by legisla-
tion, the proceeding of arbitration committees would be incompatible with the
function performed by such employees. In most countries - as it will be seen
in the following - such disputes are settled through official channels, but also
solutions may be found where the settlement of the labour disputes of certain
employees holding more important posts falls directly within the authority
of courts. Thus, in Poland the Decision No. 201 of 1954 of the Council of Minis-
ters enumerates the leading posts the holding of which precludes - - as a rule
the settlement of labour disputes by the arbitration committees.?® The labour
disputes of employees specified by this decision are to be settled by the courts.3!
It is to be noted, however, that this rule does not apply to state employees
whose labour disputes are settled through the official channels.

5. Also the character of certain labour disputes may justify their judicial
settlement in the first instance, so as In some cases connected with certain
claims for damages.3? Legal disputes involved by claims for damages had been
considered for a long while to be civil law cases and it was only the result of
a later development that this problem was relegated to the domain of labour
law.33 This justifies in part that under certain laws these disputes fall even
now within the direct authority of courts. In addition also the circumstance

2 ]t is only to be mentioned here that in Bulgaria the consent of the Trade Union
Committee is not necessary to the termination of the employee’s labour relation. This
organ is, in strength of § 8(2) of the Order of March 29, 1958 Part I1 (gazetted in Izvestia
No. 27 of April 4, 1958 and supplemented by the Order gazetted in No. 74 of the Official
Gazette on September 16, 1958) authorized to express its opinion about the dismissal or
prolonged transfer of the employee. It is, however, laid down in § 10 of the Order of the
Council of Ministers (Dorsaven Vestnik, No. 16 of June 6, 1964) that the organs of the
Trade Unions shall take their decisions on the merits of the labour dispute independently
of their former opinion. Under the Bulgarian law, labour disputes arising from the
employee’s dismissal cannot be directly brought before the court.

30 Monitor Polski, No. 37 of April 28, 1954, p. 435.

3t SaLwa, Z.: Prawo Pracy (Labour Law). Warszawa, 1963. p. 255.

32 The assertion of claims for damages under civil law fall, as a matter of fuct,
within the authority of the courts, even if the dispute has arisen between the enterprise
and its employee.

3% Jonozyk, J.: Spory ze stosunkw pracy (Labour disputes). Warszawa, 1965,
PWN. p. 158.
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plays its part in choosing this solution that any inquiry into the de facto and
legal grounds of the disputes involved by claims for damages requires a special
foresight, this being in itself an argument in favour of allowing a recourse to
the courts already in the first instance.

In this context reference may be made to the Polish law relegating
all legal disputes relating to the workers’ pecuniary liability to the authority
of ordinary courts.? The obligation of the worker (employee) by the enter-
prize’s unilateral decision to pay damages and the keeping back of the amount
of damages directly from the workers’ (employees’) wages (salary) is only an
exceptional possibility as e.g. in case of railway or post-office employees. Thus
the enterprise has to put forward all of its claims against its workers (em-
ployees)  including those arising from faulty production  with the competent
court, of justice. As for the assertion of the worker’s claim for damages there
18 an opinion that the settlement of these disputes should fall primarily within
the authority of arbitration committees whereas there are others who take
up a position in favour of the primary judicial authority.® Legal disputes
arising from industrial accidents, however, fall undoubtedly within the author-
ity of the courts, since according to Polish judicial practice such claims shall
be based upon the responsibility for tortious acts.%®

Direct judicial authority to settle the legal disputes arising from claims
for damages is more restricted under the Soviet law where only claims based
upon the workers’ full responsibility for damages are to be filed directly with
the people’s courts.?? Judicial authority is opened, however, in any case where
it has been established in course of the proceedings that not full but only
limited liability rests on the worker.?® A similar situation arises where under
statutory law the enterprise is authorized to oblige the worker to pay damages
only in agreement with the worker who, on the other hand, may refuse to
agree to this. There are Federal Republics where such claims can be lodged
by the enterprises only with the competent courts.® Where, on the other
hand, claims for damages based upon injury to health are asserted by the
worker against the enterprise, such claims shall be decided primarily by the

3 SAaLwa: op. cit. p. 255.

35 Jonczyk: Odpowiedzialnodé odszkodowawcza w prawie pracy (Liability for
damages under labour law ). Panstwo 1 Prawo, 5—6/1964. pp. 746 —758.

3 JoNczyK: a publication on September 29, 1964.

37 Cf.: Joint Deecision of the Central Executive Committee of the Soviet Union
and the Council of Commissars of June 12, 1929 on the liability of the employees for
damages caused to their employers (Section (2) and the Labour Code of the Russian
Federated Socialist Republic (§ 83). It is further to be noted that the disputes arising
from the employee’s restricted liability are settled by the enterprise the decisions of
which may be appealed in different ways according to the laws of the different Federal
Republies.

3 Decisions of December 18, 1961, of the Plenum of the Supreme Court of the
Soviet Union, § 10. P. 588 of the work referred to by Note 10.

3 TrsceNkov, G. A.: Nekoterie voprosi rasmotrenia sporov o materialnoi otvetstven-
nosti raboisih i slushashtshih. Sovetskoe Gosudarstvo i Pravo, 11/1965. pp. 108—112.
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administrative staft of the enterprise, from the decision of which a direct
appeal may be lodged with the Trade Union Committee and then with the
People’s Court. From the decision of the Trade Union Committee an appeal
may be lodged with the People’s Court by the enterprise as well.40

An essentially similar regulation may be found under the Bulgarian law.
According to the Labour Code, § 97, the enterprises’ complaints for the refund-
ment of full damages from their employees are to be filed directly with the
court (Labour Code, § 140). Special regulation applies to the assertion of the
emplovee’s claim for damages against his employer (the enterprise) in the
Bulgarian law (Labour Code, § 159). In case of the ommission of the special
procedure laid down in the Labour Code, the claimant or his heirs may file
with the court a complaint for a declaratory judgment. Otherwise — failing
a regulation to the contrarv — §§ 45 et ssq. of the Obligations and Contracts
Act of 1951 are to be applied to the assertion of claims for damages put forward
by the workers.

Under Roumanian legislation judicial authority asserts itself only in
second instance, even in cases where a claim for full damages is put forward,
that is to say, the enterprise has to file its complaint with the court only if
no decision has been taken by its manager on keeping back the worker’s
wages (employe’s salary), within 30 days reckoned from the day when the per-
son causing the damage has come to his knowledge (Labour Code § 116),
provided that the amount of the damages claimed for exceeds the net sum of
wages, due -— in strength of the wagetariff - to the worker for his 3 months
work, and the damage was caused by a criminal offence. In the cases based
upon the worker’s limited liability, the enterprise has a direct recourse to the
court. If, on the other hand, the claim for damages is put forward by the
worker, a distinction must be made whether the damage occurred in the
worker’s health or in his property. In the first case the worker has to turn
to the organs of the Social Insurance, if, on the other hand, the allocations
got from these organs are less than the amount of the damage incurred by the
worker, the worker may lodge an action against the enterprise with the com-
petent district court for the refunding of the difference, under the rules of
civil law. Tf, on the other hand, the damage occured in the worker’s property,
the claim for damages must be primarily lodged with the court under the rules
of civil law.#

In the other socialist countries, that is, Czecho-Slovakia, Hungary and
the German Democratic Republic claims for damages under the labour law
shall be put forward according to the general rules, that is to say, the courts

10 Decree Law of October 2, 1961 of the Supreme Council of the Soviet Union.
Vedomstyi Verhovnovo Sovieta SSSR, 4/1961 p. 420.
11 CamMpPIaNU, V.: Publication of October 24, 1964,
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shall only proceed in the second instance in cases for damages, with a further
restriction in Hungary, namely that this is allowed only within the scope spec-
ified by § 106 of the Enacting Clause of the Labour Code.

6. The existence or non-existence of any labour relation is, as a rule,
indifferent as to the possibility of the assertion of claims under labour law but
also different solutions may be found. Thus in strength of the Czecho-Slovak
Labour Code the competence of the organ settling a particular labour dispute
depends on the circumstance whether the claim has been asserted during the
subsistance of the labour relation or only after its termination. Namely,
in the latter case the settlement of the dispute does not fall within the authority
of the Trade Union Committee acting as arbitration committee but the disputed
claim is to be lodged with the competent court (Labour Code §§ 208 and 209).
This is justified by the circumstance that the relationship between the employee
and the enterprise has ceased to exist and — according to this opinion —
it would be wrong to oblige the employee to submit himself to the authority
of an organ of his former employver. In the German Democratic Republic this
problem is not expressly solved by the written law. However, from the legal
provision relegating the settlement of labour disputes to the authority of the
Distriet Court having competence at the seat of the enterprise judicial practice
has drawn the conclusion that the exemption of the employee from the juris-
diction of the arbitration committee is even more justified in cases where the
labour relation has ceased to exist, provided that this makes for the employee
the assertion of his rights easier and there is no social interest to contra-
indicate it.?2 Thus in such cases the worker (employee) may lodge his claim
directly with the District Court being competent to proceed at the employee’s
domicil or place of work.

In our opinion, in case of the termination of the worker’s employment,
the worker should be authorized — in compliance with our former law - -
to make a choice whether he wants his labour dispute to be settled by the
arbitration committee organized by his former employer or by the court.
Namely, the advantages of the recourse to the arbitration committee may only
be felt during the subsistance of the labour relation.®® In this context special
attention should be paid to the educational effect of the proceedings which
can assert itself to a lesser degree with respect to a worker being outside the
collective of the enterprise than with regard to the enterprise’s own employee
(worker). In addition the appearance of the interested party at his former place
of work may involve further difficulties for him (expenses, loss of time ete.).

The existence or non-existence of the labour relation may have an effect

42 KELLNER— KAISER —ScHuULZ: Die Tdtigkeit der Gerichte in  Arbeitssachen,
Berlin, 1966. p. 113.

43 MikoS— NAGY —WELTNER: A Munka Torvénykinyve és végrehajiasi szabilyas
(The Labour Code and its Knacting Clause). Budapest, 1955. p. 772.
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on the opening of judicial authority from another point of view as well. Namely,
under certain legal systems the liquidation of the enterprise establishes the
direct authority of the courts. This is in certain respect the counterpart of the
former: whereas there the termination of the labour relation is caused by the
quitting of the enterprise by the employee, which establishes the authority
of the court, here, on the other hand, it is the enterprise which falls out of the
labour relation due to its liquidation. Under the Soviet and the Bulgarian
laws in this case the labour dispute must be directly settled by the court.
In context of this solution, the opinion asserts itself that the liquidation of the
enterprise renders any proceedings by its arbitration committee impossible
whereas the relegation of the case to the authority of the arbitration com-
mittee of another organ being not in lahour relation with the worker would
be wrong in principle.?® Thus under these legal systems the settlement of labour
disputes in such cases falls directly within judicial authority. Before the court
the liquidated enterprise’s superior organs, successors or liquidators are author-
ized to proceed as defendants.

As a conclusion of this Part, it should be emphasized that though the
primary authority of the arbitration committees may be desirable from several
aspects, such situations may occur where this solution would not be convenient
as it would not be in compliance with certain conceptions laid down in other
legal rules. The application of the proper solutions to such situations shalk
be consistent with the entirety of the legal system concerned and that is just
why no postulate of general validity can be laid down with respect to the
justifiability of the establishment of primary judicial authority. There are,
however, certain written laws laying down that where no arbitration com-
mittees are available, or their work has vielded no results, or the participation
in passing the contested decision by the members of the arbitration committee
by the organ having appointed such members would render the proceedings
of the committee unsatisfactory, the relegation of the settlement of the labour
dispute to a judicial authority may be justified. It is also to be noted that there
are cases where under the written law of certain countries the scope of activity
of the party to the labour dispute, the nature of the subject-matter of the
labour dispute or the termination of the labour relation may establish the

1 Cf.: pp. 588 —589 of the work referred to by Note 10 and § 6 of the Order No. 30
of 1958 of the Council of Ministers of Bulgaria as amended by the Order No. 23 of 1964
of the Council of Ministers.

45 STAVCEVA: op. cit. p. 8.

46 In Hungary — in strength of § 5(3) of the Order No. 9/1967 (X.8) MiM of the
Ministry of Labour — in case of the cessation of the function of the arbitration committee
having been competent to settle the employee’s dispute having arised at the time of his
employment — the dispute shall be settled by the arbitration comittee of the enter-
prise’s sucecessor, superior organ or by the common arbitration committee having com-
petence to act at the employee’s place of work (Cf.: Opinion No. 261, Munkaligyi Szemle,
7/1968. p. 279.)
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primary authority of the courts. These tvpical cases may guide through
their de lege ferenda aspects - the legislation in regulating the part to be played
by judicial authority in settling the labour disputes.

1I.

The settlement of labour disputes through official channels may be found
either in a narrower or in a wider scope — in most socialist legal systems.
This solution may essentially be justified by two circumstances: the worker’s
scope of activity or the nature of the labour dispute, either separately or in
conjunetion with each other. More concretely: either all or only some of the
labour disputes of certain employees holding a leading post are, as a rule,
settled through official channels. In the latter case both personal and material
criteria shall be taken into consideration. It is also possible that it is solely
the nature of the subject matter of the dispute which justifies the decision of
the superior official organs, independently of the scope of activity of the party
to the case.

1. First of all, the case shall be dealt with where all the labour disputes
of the employees holding leading posts are to be settled through official chan-
nels and in this context, in the first place, the following question shall be
studied: may it be justified the exclusion of the settlement of the labour disputes
of certain employees holding leading posts - ifonly in certain scope  from
the sphere of authority of organs dealing in general with labour disputes?

It is customary to justify the access to the official channels by alluding
to the circumstance that special confidential aspects play a decisive part in
filling up certain posts, the weighing of which cannot be expected of the arbi-
tration committees or courts, in particular where the dispute affects the emplo-
yee‘s status in labour law, as these organs are not destined to take such cir-
cumstances into consideration. In addition it is also often argued that the
settlement of such labour dispute by the arbitration committec of the enter-
prise where the employee holds a leading post would not be proper since thus
it might occur that employees holding inferior posts would decide the disputes
of their superiors who are in other respects authorized to give instructions
to them.¥?

In Hungary the labour disputes of employees holding higher leading
posts are settled through official channels.®® All the labour disputes of these

" WELTNER, A.: A magyar munkajoy (Hungarian Labour Law). Vol 11., 1962,
p. 264.

48 Officials holding higher leading posts are the manager of the enterprise and his
deputies. The scope of the expressia ‘‘officials holding higher leading posts in organs
financed by state budget” is specified by the competent Minister. Enacting Clause of
the Labour Code § 111(2)).
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are to be settled by the superiors (superior organs) of the organ which has
passed the contested decision (Enacting Clause of the Labour Code, § 115/1).

In Poland the scope of the disputes settled through official channels is
more limited. This way of settlement is, however, precluded in case of the
termination of the labour relation (notice to quit), disciplinary measures,
punishments inflicted without disciplinary proceedings, the stopping or reduc-
tion of premium or of any other allocation paid from funds ensuring the
worker’s share in the revenue, provided that the decision was made by the
Minister acting within his own authority or by an organ of higher standing
the Minister (Enacting Clause of the Labour Code § 115/2).

In Poland the scope of the disputes to be settled through official channels
is narrower inasmuch that only the labour disputes of civil servants are settled
through official channels and wider inasmuch that within the above mentioned
sphere not only the labour disputes of employees holding leading posts fall
within this category. According to the theory and practice in Poland the dif-
ference between the service relation and labour relation has hitherto subsisted,
which involves that labour disputes originating in service relation are to be
settled through official channels as a result of their service characteristics.4?
Namely, in case of a service relation, according to the above mentioned point
of view, the interested parties have not equal rights, which in turn precludes
the settlement of the dispute by applying the rules of labour law.5? In strength
of the specific standpoint reflected by the Czecho-Slovak Labour Code the
settlement of the labour disputes of the employees holding a leading post does
not necessitate the laying down of any special rules and thus the eventual
labour disputes of such employees fall within the authority of the Trade Union
Committees or of the Courts, respectively.®® In our view, this solution is
justified in the first place by the legislative conception of the Czecho-Slovak

# The subsistance of “‘service relation’ may, as a rule, be established with regard
to employees who have got their employvment by way of nomination or election, mostly
state employees, postmen, railway-men, etc. The fact of nomination or election does not
determine in itself that a legal relation should be regarded as a labour or a service-
relation. Thus, for instance, a manager of a state enterprise or his deputy who has got
his employment by way of nomination or election is considered by the practice to be in
a labour relation and not in a serviee relation (Jackowiak, Cz.: Zakladowe organy wy-
miaru sprawiedliwosci w sporach ze stosunku pracy (The organs for the settlement of labour
disputes in the enterprise). Poznan, 1965. p. 37. Namely the application to the manager
of the enterprise of the principles asserting themselves in civil service would not comply
with the conditions and requirements prevailing in the economic activity of the enter-
prises. That is why in Poland not all the labour relations brought about by nomination
can be considered service relations. (Cf.: The legal characteristics of the managers of enter-
prises, Praca i Zabezpecenie szpoleczne, 3/1967. p. 6)

50 JoNczyYK: Spory ze stosunku pracy (Labour disputes). Warszawa, 1965. p. 256.
The only exception is the assertion of a claim based upon the liability for damages which
shall be filed with the court on account of its civil law characteristics. Cf. JAcKOwWIAK:
op. cit. p. 37.

5t BerNARD, F.—PavLitova, J.: Pracovni pomér (Lubour relation). Praha,
Prace, 1967 p. 207.
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Labour Code, laying down that the labour relation of an employee holding
a leading post does not cease to exist even if he has been recalled from his
leading post, but in such case the employee remains to be employed by the
organ where he has previously hold a leading post and thus the general rules
of the termination of the labour relation hrought about by a labour contract
shall be applied to the termination of the labour relation of such employees
as well (Labour Code § 65/2). Neither to the appelate procedure of the settle-
ment of the labour disputes of employees holding leading posts do apply any
specific legal provisions in Czecho-Slovakia.

2. The settlement of labour disputes through official channels may further
be motivated by the nature of the claim put forward, that ig, by its subject
matter, independently of the persons taking part in the dispute. Within this
scope there are essentiallv three categories of disputes: a) disputes affecting
the employee’s labour law status, b) disputes concerning the assertion of certain
financial claims and finally ¢) disputes arising from the inflictment of some
disciplinary punishments. In this context only certain tyvpical cases will be
dealt with in the following.

ad a) 1t is well known, that measures connected with a change (reduc-
tion) in the staff of the enterprise may involve a change in the assignment,
scope of activity ete. of the employees. 1f the jusifiability, timeliness or extent
of such measures cause a dispute, this arises, as a rule, between the Trade
Union and the administrative staff of the enterprise (so called collective dis-
pute), but such measures may raise individual disputes, as well, where measures
taken by the employer have detrimental effects on the employee. Soviet law
includes only a single provision to this effect laying down that disputes arising
from changes in the staff do not fall within the authority of the Labour Dispute
Committees.® According to the opinions to be found in legal literature the
extension to these cases of the competence of the committees proceeding in
labour disputes may be explained by the circumstance that these disputes
have no individual characteristics and thus do not fall within the competence
of Labour Dispute Committees, Trade Union Committees or Courts of Jus-
tice.®

Roumanian legislation contains more detailed directives in this context
by providing that the appeals against the measures connected with personal
reorganization carried out in connection with a reduction in the administrative
or productive staff fall within the authority of the superior administrative
organs.® The official channel may in this instance be justified by the fact the
individual legal dispute here ig, after all, the function of an organizational

52 Cf. Regulation of 1957 on the settlement of labour disputes § 11/d.
53 Thus ALEKSANDROW, N. G.: Novietskoe Trudoroie Pravo. Moskva, 1963. pp. 366.

M Labour Code, § 117/b.
y N
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measure, the appropriate or inappropriate character of which is to be escab-
lished — if necessary - - by the competent superior organ which establishment
may have decisive effect on the settlement of the individual dispute. The
reason for the existence of this conception cannot be denied. At the same
time, however, it is also to be pointed out, that the exemption of the settle-
ment of individual legal disputes from the authority of the ordinary organs
of the administration of justice may only be justified in the last resort and it
is doubtful whether the existence of these preconditions may be established in
this instance.

ad b) Similar problems arise in context of certain financial claims.
Thus under Soviet law the decision on wages (salaries) and on the categories
of wages are exempt from the authority of the Labour Dispute Committees.
According to the opinion of legal literature in this context, this regulation does
not affect the wages (salaries) or categories of wages of individual employees
but here the law merely provides directives for the establishment of the wages
(salaries) to be paid to the workers (employees) occupying certain posts and
of the wages due for certain specified categories of works. Disputes arising
about the above mentioned establishment of wages cannot be considered
individual legal disputes either and thus they cannot be settled through the
ordinary channels of the settlement of labour disputes. If, on the other hand,
the dispute arises with respect to the application of the different wage cate-
gories, it shall be decided, according to the Soviet law, through the ordinary
channels destined to the settlement of labour disputes.3® Of the various disputes
about claimes for allowances of a wage character, however, the disputes about
the claims for premia to be paid to employees holding leading posts are to
be settled through official channels, provided that the payment of premium
has been approved by the competent superior organ.® The disputes about the
pavinient of premium depending on objective indexes affecting other employees
(holding no leading post) fall within the authority of Labour Dispute Com-
mittees. whereas disputes about premia paid as incitment on the ground of
the general evaluation of the work performed shall be settled by the manager
of the enterprise in consent with the Trade Union Committee.5

Under Bulgarian law it is the competent superior organ which — if
contested  supervises the measure of premia due to the workers and employees
(Labour Code § 143(e)) independently of the workers’ (employee’s) scope of
activity or function. According to the Polish law, on the other hand, the
settlement of labour disputes about the application of work standards are
settled through official channels, provided that no consent has been arrived
at about this issue between the manager of the enterprise and the Works

55 ALEKSANDROW: op. cit. p. 366.
3% SMOLIARTSUK: op. cit. p. 215,
3" The work referred to by note No. 10, p. 592.
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Council. In the latter case the dispute shall be decided by the manager of the
Trust in agreement with the supreme Trade Union officers.®

Finally it is to be mentioned in this context that in strength of the Hun-
garian written law, disputes about the establishment of efficiency requirements
are to be settled through official channels (Enacting Clause of the Lahour
Code, § 64).

ad ¢) Appeals against certain disciplinary punishments are settled
frequently through official channels, partly independently of the employee’s
scope of activity and partly only where emplovees holding leading posts are
concerned. Only the first mentioned problem will be dealt with here.

In this context, that system may be deemed generally accepted where
only the appeals against lighter punishments are settled through the official
channels, whereas the supervision of contested decisions inflicting heavier
punishments is carried out through the ordinary channels. Thus under the
Bulgarian law from disciplinary measures inflicting reprimand, admonition,
severe admonition or the transfer (degradation) to an inferior post of the
employee within the same enterprise for a three months period at most, an
appeal may be lodged with the competent superior organs, whereas in case of
disciplinary punishments inflicting a definitive transfer to an inferior post or
the dismissal of the employee, the appeal is to be filed with the arbitration
committees, Trade Union Committees or the Courts of Justice.5?

Although according to the Roumanian law, the workers (employees)
may have recourse to their superior organs against any disciplinary measure,?®
in case of the termination of a labour contract on the ground of the continuous
violation of his contractual obligations by the employee or if the employee
has committed an ofence involving the termination of his labour relation
(Labour Code, § 20/e) the employee may ask the Arbitration Committee for
redress except in the cases of employees holding responsible posts. Namely,
under Roumanian law the summary dismissal is not to be found among the
disciplinary punishments but such dismissal may be carried out, in strength
of § 20 of the Labour Code, as a substitution for the above mentioned discipli-
nary punishment.5t

There is an essentially similar regulation under the Polish law. Here in
strength of Article 151 et ssq. of the Administrative Procedure Code of July 14,
1960 the employee may assert his complaint against disciplinary punishments
through official channels, however, in strength of Article 10 of the Decree
Law of January 18, 1956, in case of his dismissal without disciplinary proceed-

5 SaLwa: op. cit. p. 257 ff.

5 Cf.: Bulgarian Labour Law § 143/b and Decision No. 30 of February 25, 1958
of the Council of Ministers Section 2/b.

80 Legislatin uzuala a muncit (Insiruction on Issuing Internal Enterprisal Regu-
lations ), § 36. Bucuresti, 1961. p. 128.

81 Cf.: § 22 of the Instruction of September 28, 1953.
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ings the employee may have a recourse to the Arbitration Committee or to
the Court.®

All these regulations are based upon the consideration that the prejudicial
consequences - - if any — of lesser disciplinary punishments are not so heavy
that they would justify the settlement of such cases through the ordinary
channels, that is, by allowing a recourse to the Arbitration Committees, but
the workers’ interests may be sufficiently safeguarded by a settlement through
the official channels. On the other hand, in case of the employee’s dismissal
the settlement of the dispute can only be carried out in the ordinary way
of the settlement of labour disputes.

3. Finally, such cases will be dealt with where only certain disputes of
the employees holding leading posts are to be settled through the official chan-
nels. These are, in the first place, the disputes affecting the labour law status
of such employees, that is, the disputes arising from the transfer of the emplo-
yees, the termination and restoration of their labour relation and the emplo-
vees’ appeal against the infliction of disciplinary punishments.

Thus, in the Soviet Union  in strength of the Regulation No. 1. on the
Settlement of Labour Disputes -- the labour disputes arising from the dis-
missal, reinstallment and transfer of employees holding leading posts are settled
by the superior organ to which they are subordinated (Section 33). The Bulga-
rian regulation differs from the above mentioned rules inasmuch that of the
various disputes of the persons specified in the enclosed list only the ones
arising from the dismissal of such persons shall be settled through the official
channels, whereas disputes arising from the transfer of the formers fall within
the scope of the general rules of competence.® As far as the disputes arising
from the infliction of disciplinary punishments are concerned, not only the
disputes arising from the infliction of lesser disciplinary punishments on
employees holding leading posts are settled through the official channels
— in the same way as in the case of the employees holding less important
posts - - but the employees holding leading posts have to lodge their appeals
with their superior organs also in case of more serious disciplinary punish-
ments.5

Under the Roumanian law the settlement of disputes arising from the
termination and restoration of the labour contracts of employees holding
leading posts fall also within the superior organs’ authority.% The same organs
proceed on appeal against disciplinary punishments with the exception of

62 Dziennik Ustaw, 2/1962.

53 Cf.: Bulgarian Labour Code § 143/a. Employees holding leading posts are spec-
ified by Appendix no l.

&1 AliLovanov, K.: Disiplinarnoe uvolnenie (Dismissal as a diseiplinary measure).
Sofia, Nauka i Iskustvo, 1967, p. 149,

65 Kmployees holding leading posts are specified by the Decision No. 139 of January
17, 1953 of the Council of Ministers and by its Amendments and Supplements.
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the disputes arising from the disciplinary termination of the labour relation
of employees holding nonleading posts which are settled - as it has been
mentioned — by the Arbitration Committees.® By “superior organ’ that organ
is to be meant -- either individual or collective —- to which the employee is
directly subordinated.?

Under the law of the German Democratic Republic, against the dismissal
of any employee who has got his post by means of nomination, an appeal
lies to the head official, whose decision is final. No appeal shall be lodged,
however, by any employee who has been nominated by the People’s Chamber,
the Council of State Council of Ministers, by the head official of a central
stateorgan or a local representative organ.® The appeal from a decision inflict-
ing disciplinary punishment on an employee of state administration is to be
judged through official channels. The decision of the superior organ is final.
The Labour Dispute Committees and the courts are not competent to proceed
in disciplinary cases of the employees of state administration.®

A reference is to be made to the Labour Code of the Russian Soviet
Federated Republic and to that of Bulgaria which empower the Trade Union
Committees to propose the termination of the employee’s labour relation.
1f the enterprise does not agree with such proposal the Trade Union may try
to enforce its will through the official channel and, on the other hand, if the
enterprise has terminated the employee’s labour relation at the request of
the Trade Union, the employee may seek legal remedy through the official
channel. These legal provisions - although this is not laid down by any
statute — practically assert themselves only with respect to employees holding
leading posts, thus e.g. where the manager of the enterprise has proved to be

8 Cf.: § 20/e of the Roumanian Labour Code and § 34 of the Instruction approved
on September 28, 1953 which, however, are not co-ordinated. (CamMpPIaNU, V.— KEREKES,
J.: Reference work of Getober 24, 1964.)

87 JorngscU, G.: Litigiile referitoare la desfacereq contractului de munca st reinteg-
rarea angasalilor cu functit de raspundere (Actions concerning the dissolution of labour of
employees holding responsible posts). Justitia Noua, 12/1966. p. 86.

# Order of June 15, 1961 on the nomination and release of the employees. GBL.
11, 1961, p. 235. It is further to be noted that in strength of § 38 of the Order of February
9, 1967 on the rights and duties of the workers of state owned enterprises (GBL. I1. p. 121.)
the manager of the enterprise shall be appointed by the head of the superior organ,
except if this right has been reserved by the minister for himself. This involves that if the
manager of the enterprise has been appointed by a lower organ than the minister the
former may appeal to the minister if, on other hand, the appointment has heen effected
by the minister no appeal lies from the dismissal.

8 Cf. § 30 of the Order of March 10, 1955 (GBIL. I--1955.p. 220.). This differs
from the Polish legislation inasmiuch that whereas there the labour disputes of ecivil
gervants are settled without exception through the official channels, in the DDR only
the appeals from disciplinary measures concerning the state employees are settled
through the official channels, whereas the other labour disputes of state employces fall
within the authority of the labour Dispute Committees or the Courts, except the cases
where the dismissal of such employees is at issue that have not gained their employment
by nomination: such disputes shall be settled — as it has been mentioned above —
through the official channels.
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incapable to perform his function, his behaviour has been insupportable for
the collective etc. These rules shall not be applied to employees (workers)
holding no leading posts.??

Finally, it is to be mentioned that the settlement of the labour disputes
of certain categories of employees (judges procurators, the employees of the
Post Office or Railways, shipping or aerial transport ete.) is regulated in differ-
ent ways in various legal systems and in the settlement of the disputes arisen
as a result of the appointment, dismissal or transfer of such employees, as well
as, in the judgment of the appeals from the disciplinary measures taken against
them, the official channels play -- as a rule = a more important part.

I11.

In the foregoing a survey has been offered of the common elements
in the different categories of the disputes to be settled primarily by the courts
or through the official channels. On the ground of certain typical cases an
endeavour has been made to include the manyfold statutory material in a
uniform system without, however, setting up any general patterns.

In our opinion, however, after having surveyed the picture thus provided,
certain conclusions being significant for the purpose of the solution of the
problems raised by the general principles of the settlement of labour disputes
should be drawn.

First of all, it is to be noted that both primary judicial proceedings and
the proceedings before the superior organs are special irregular categories
of the settlement of labour disputes, having a subsidiary character beside the
general forms of the settlement of labour disputes. In this context the two
kinds of proceedings agree with each other. They come into action, when
a recourse to the arbitration committees would be for some reason inexpedient.

At the same time, there is a conspicuous difference between the two cate-
gories of proceedings. Judicial procedure with its guaranties is the most
reassuring way of the settlement of labour disputes, that is just why in most
socialist countries appeals from the decisions of the arbitration committees
passed in the first instance an appeal lies to the Courts. That is just why no
objection - either in principle or for practical reasons — can be made against
the judicial settlement in the first instance of the labour disputes.

An essentially different situation arises with respect to the settlement
through the official channels. The settlement through the official channels
— in the nature of things — cannot provide so much guaranties; subordination

70 Cf.: § 49 of the Labour Code of the Russian Federated Soviet Republic, p. 1070
of the work referred to by Note No. 10 and Paskov, A. 8.: Sovietskoe T'rudovoie Pravo.
Leningrad, 1966. p. 295. As for the Bulgarian labour law ¢f. § 29 Section i of the Labour

Code. It is further to be noted that also in Bulgaria the tendency prevails that this pro-
vision of law permits the dismissal of incompetent employees holding leading posts.
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necessarily brings about a situation where the disputes are settled by the same
organ which  either directly or indirectly — exercises the employer’s rights,
that is, the settlement is carried out by an organ being in a superior position.
Any satisfyving settlement of legal disputes may only be achieved if it is carried
out by an impartial organ whereupon the litigant parties are not dependent
and thus the objectivity of settlement can be ensured.

That is just why in our opinion an effort is to be made to confine the
settlement of labour disputes through official channels to cases where — on the
ground of a careful weighing of all circumsces — this seems to be inevitable
indeed. Even in such cases it would be worth considering to allow an appeal
from the decision passed by the superior organ to a committee brought about
for this purpose, independently of the standing of the organ passing the de-
cigion in question.

In our opinion, in this context no discrimination between the claims
asserted would be justified. At most, the appeals from the decisions settling
the disputes affecting the labour law status of employees holding higher
leading posts should be relegated to special committees of high standing or
to the Supreme Court. In our days, when the problem of the judicial control
of administrative measures has more and more come into prominence, it would
not be justified to preclude the possibility of judicial proceedings in the settle-
ment of labour disputes. This is all the more so because the decisions passed
by the superior organs in settling the labour disputes have the same characte-
ristics as the decisions passed by other organs and thus a remedy against any
arbitrary or unlawful decision should be ensured in this domain, as well.

Die Entscheidung von Arbeitsstreitigkeiten
auf gerichtlichem oder dienstlichem Wege
in den européischen sozialistischen lLiéandern

L. TrOcsANYI

Als eine eigentiimliche Form des arbeitsrechtlichen Verfahrens ist jener Fall
wahrzunehmen, wo in individuellen Arbeitsstreitigkeiten in erster Instanz nicht Kon-
fliktskommissionen bzw. Schlichtungskommissionen zu entscheiden haben, sondern der
Anspruch unmittelbar vor dem Gericht geltend zu machen ist bzw. seine Geltend-
machung allein auf dem Dienstwege durchgefithrt werden kann.

Dementsprechend untersucht der Verfasser vorerst jene Griinde, unter deren
Beriicksichtigung der Gesetzgeber in den einzelnen sorzialistischen Liéndern die Ent-
scheidung der Arbeitsstreitigkeiten unmittelbar in die Kompetenz der Gerichte bzw.
der vorgesetzten Dienstorgane verwies.

Seine allgemeinen Konklusionen fasst der Verfasser darin zusammen, dass sowohl
das primire Gerichtsverfahren, als auch das Verfahren vor einem vorgesetzten Dienst-
organ eine unregelmissige IForm der Erledigung von Arbeitsstreitigkeiten darstellt;
zugleich weist er auch auf die wesentlichen Unterschiede zwischen diesen beiden Ver-
fahren hin. Seine Schlussfolgerung lautet: Im Falle eines Rechtsstreites ist eine befriedi-
gende Rechtsprechung nur von einem unparteiischen Organ zu erwarten, zu dem die im
Streit stehenden Parteien in keinem Abhingigkeitsverhiltnis stehen und so die Bedin-
gungen zu einer objektiven Entscheidung vorhanden sind.
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Pagpelienue TpyAoBbLIX CIOPOB B CYJeOHOM NOPsiAKe
¥ B NOPsIAKE TMOJUMHEHHOCTH
B €BPOINEHCKUX COLMAJIMCTAYECKUX CTpaHax

JI. TPOUAHU

00 ocobol dopme TPyAOBONIPABOBOTO MpoOLlecca pedb MAET TOrAa, KOraa Tpynosoii cnop
Ha TepBOil HHCTARIWM pa3pelleT He KOMUCCHSI IO TPY/OBBIM JleJlaM WM COTJIACHTesIbHast KO-
MHCCHSI, @ € HCKOM MOYKHO o6paTHTBLCST HellOCPeACTBEHHO B CYA HIIM CMOP paspelliaeTcsl B MO-
PSAKe TOAUIIHEHHOCTH.

COOTBETCTBEHHO 3TOMY: aBTOP B CBOeil CTaTbe HCCAEAyeT IpeKje BCEro Te INPHYNHHI,
C YY€TOM KOTOPBIX B OTAENBHBIX COIMAJHCTUYECKHX CTPAHAX 3aKOHOJATeslb OTHOCUT paspe-
LIeHHe TPYAOBBIX CIOPOB HEIMOCPEeACTBEHHO K KOMIIeTEHLMI CyJa MJIM BBILIECTOSILIETO OpraHa.

IMoapiTo)KuBast cBoil 00LIME BLIBOJBI, ABTOP IOAYEPKHBAET, UTO KAK pa3pellleHle TPYyHo-
BOTO CMOPa Ha NepBoit HHCTAHIIHY HETIOCPEACTBEHHO B Cy/[le, TAK H pa3pellleHHe Cropa B MOpsiAKe
MOIYHHEHHOCTH siBJisieTcsT ocoGoH Qopmoil paspellenusi TPYAOBLIX CIIOPOB; B TO K€ BpeMs
aBTOD yKa3blBaeT I HA PA3HHUY IO CYyHIEeCTBY MEXAY ITHMH JIBYMSI BHIAMWA ITpolecca. OKoH-
yatejibHblil BBIBOJ: B CJlyude BO3HMKHOBEHHSI TPYAOBOTO CNopa CIPABOAJIINBOE IpaBOCYyaue
MOYKHO TIPeJCTaBHTb B pyKaxX GeCrnpHCTPAcTHOr0 Oprasa, ¢ KOTOPbIM CTOPOHBI Tpollecca He
HAXO/SITCS1 B OTHOILEHHH 3aBHCHMOCTH, 11 TAKUM 00Pa30M MMEIOTCSI YCJIOBIISI ISl BbIHECEHHS
00beKTHBHOI'O peLleHIsT N0 Jeiy.
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Suspended Sentence under Hungarian
Criminal Law
by
T. HorviTH

Head of the Section for Criminal Law of the Institute for Legal and Administrative
Sciences of the Hungarian Academy of Sciences

The paper, subsequent to an introductory historical survey, demonstrates,
that the institution of the suspended sentence has been consistently built up
and applied only later, in the period of socialist legislation. As a proof of this
the author surveys the regulation of suspended sentence included in the Act 11
of 1950 and in the Act V of 1961, the new I’enal Code, and then he analyses the
development of the aspects of criminal policy concerning this institution of crim-
inal law as reflected by the decisions and guiding principles issued in this con-
text by the Supreme Court of the Hungarian People’s Republic.

The author — as a result of the analysis of the legal nature of the suspended

sentence and polemizing with some other opinions — arrives at the conclusion
that this institution is a specific measure in the system of the inflictment of
punishment.

Analysing the chances of further development of the institution of suspend-
ed sentence in view of the recent requirements of criminal policy, the author
holds, that the trend and content of this assert itselves by the extension of indi-
vidualization.

Suspended sentence under the former Hungarian bourgeois criminal law

1. Under bourgeois criminal law the institution of suspended sentence
was the result of a new outlook having been developed at the beginning of the
century, looking for new differentiated legal means to prevent crime and
laying stress upon the utilitarian aspects of prevention and individualization
instead of the fundamental principles of the classical school of criminal law
based upon reprisal on moral grounds. It is known that the various trends of
the reform period at the beginning of the century — though starting from
different theoretical points of origin -- arrived at the same conclusion, namely
that these point of views should, in the first place, prevail with respect to the
fairly large group of first offenders. It has been proved that the application
of the system of short-term sentences to this category would be quite inex-
pedient. The institution of “probation” as having been developed under Anglo-
Saxon legal systems was considered an appropriate means to replace short-
term sentences and at the turn of the century quite a campaign was entered
upon in legal literature for the adoption of this legal institution.

It is known that two categories of the institution of suspended sentence
have been developed under the various systems of criminal law. The institution
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of “probation” developed under the English and American laws at the begin-
ning of the century was characterized by the suspension of the hearing, specifying
a probation period and taking the delinquent under the protection of a proba-
tion officer. On the Continent — on the other hand  the so-called Belgian-
French system has gained ground according to which the enforcement of the
punishment inflicted shall be suspended for a specified period and no super-
vision of any kind is exercised over the delinquent during the term of probation.

The introduction of whatever variant of suspended sentence has been
based upon the concept of criminal policy that, from the aspect of criminal
responsibility, a clear-cut differentation should be made between first-offen-
ders, on the one hand, and recidivists, on the other.

2. Already at the turn of the century the issue of the introduction of
suspended sentence became a contraversial subject. Both theoretical and
practical criminal lawyers recognized within a relatively short time sub-
sequent to the enactment of the first Hungarian Penal Code, the Act V of
1878, that this Code -- owing to its theoretical bases and criminal-political
objectives — became already at that time obsolete, its provisions and the
institutions introduced thereby being more or less unsuitable to cope with the
type of crimes having already then certain new characteristics. This recognition
involved that already only twenty years after the enactment of this Code
significant endeavours were made to amend it touching even upon its funda-
mental principles.!

These endeavours incited a public discussion and literary polemic in
Hungarian legal circles. The adherents of the old school concentrated their
attacks against the institution of suspended sentence, since it was just this
solution in which the new conception of criminal law concentrated. These
writers tried to prove that the introduction of the institution of suspended
sentence would be incompatible in principle with the fundamental conception
of the criminal responsibility and system of punishment based on the principle
of moral reprisal. It was emphasized that if crime were not inevitably followed
by punishment the correlation crime - - punishment would be dissolved and
the fundamental principles of criminal law would be abandoned. It was put
forward as a practical argument that the introduction of this new institution
would involve legal insecurity, jurisdiction on class basis, the undermining
of judicial authority and the assertion of certain individual influences. These
practical counter-arguments could hardly stand the proof, even under the con-
ditions prevailing at the beginning of the century. The opponents of the sus-
pended sentence were, however, right in one respect. Namely, that the intro-
duction of this institution shattered the classical conception of criminal law

! As for the Bills on Criminal Law of 1898, 1901 and 1903 cf. the general remarks
included in the Ministerial Motivation to the 13ill XXXVI of 1908.
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and amounted to the beginning of a radical reconstruction of criminal law
that is of eriminal responsibility and the system of punishment. On the other
hand, the backers of the introduction of this institution - going beyond the
starting points and conceptions concerning the reconstruction of the entire
system of criminal law being adopted by the reformists — argued that the
possibility of the enforcement of a suspended sentence amounts to a strong
deterring force and thus an effective means of prevention; that this is the
best institution to replace short-term imprisonment; that it saves the delin-
quent’s family from hardship and spares the state budget of the expenses
incurred as a consequence of the enforcement of the sentence of imprisonment.

The advocates of the introduction of this institution proposed the adop-
tion of the Belgian-French variant of the suspended sentence alluding to prac-
tical and procedural considerations and pointing to the difficulties involved
by the English-American system.

3. After these antecedents the Act XXXVI of 1908 was enacted. This
was the first legal rule in Hungary introducing the system of suspended sen-
tence under the denomination of ‘“‘conditional suspension of punishment’.

Under this Act the court was authorized to suspend the enforcement
of an imprisonment of a term not exceeding one month and of any fine, for
exceptionally significant reasons, provided that this could exert a favourable
influence on the delinquent’s behaviour, taking the latter’s individuality, con-
ditions of life and all the relevant circumstances into consideration. The sen-
tence should, however, not be suspended, if the punishment was inflicted for
an offence which was to be punished under the law by imprisonment in maxi-
mum security prisons or if the offence was a serious felony; further on, if the
detendant was within 10 years committed to imprisonment exceeding one
month or - finally  if the crime had an infamous, base motive.

The suspended sentence could no more be enforced if no criminal pro-
ceedings had been taken against the delinquent within three years to be
reckoned from the sentence having become final. On the other hand, if criminal
proceedings were taken against the delinquent for a crime committed during
the term of probation and the delinquent was sentenced in course of the new
proceedings for committing a felony or any wilful delict, the suspended sen-
tence should be enforced. Suspended sentence could be imposed by the court
both in the first and in the second instance and either ex offo or at the delin-
quent’s request. In the motivation of the sentence all the reasons justifying
the suspension had to be specified.

These provisions were in the following amended in a single respect only.
The Act XXXIV of 1930 specified the upper limit of an imprisonment the
enforcement of which might be suspended in 3 months as a maximum.

Thus under Hungarian bourgeois criminal law sentences imposing:
1) imprisonment not exceeding three months 2) fine either as principal or
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secondary punishment 3) detention not exceeding 1 month, inflicted for a
minor offence, could be suspended.

The positive preconditions of this measure were: a) the subsistence of
circumstances deserving special consideration, b) the likelihood of a favourable
influence on the delinquent’s behaviour, taking the latter’s individuality and
conditions of life into consideration. In the opinion of both the literature and
the judicial practice these positive preconditions had to be subsist jointly.
According to the judicial practice, circumstances deserving special considera-
tion were, among others, the delinquent’s undepraved character, unimpaired
record or young age, the forgivable motives of the offence, temptation caused
by special circumstances, small degree of negligence, open admission, the
reparation of the damages caused etc.

In the judicial practice the opinion prevailed for a long period, that
because suspension did not mean the extenuation of the punishment, “reasons
deserving special consideration” could not be identical with ‘“‘extenuating
circumstances”. In the legal literature, in turn, it was emphasized that the
same circumstance may be evaluated from two aspects and consequently
regarded: partly, as an extenuating circumstance and partly, as a condition
justifying the suspension of the sentence.?

The negative (preclusive) conditions of the suspension were specified
by the law in a way that in case of the subsistence of any of these, the sentence
could not be suspended. These were: a) recidivism b) a base motivation of
the crime. The notion of recidivism was in this context exactly defined by the
Jaw. On the other hand, the notion of the other negative condition, base moti-
vation, was only formulated later on by the judicial practice. Different cate-
gories of crimes motivated by revenge, hatred, greed, avidity etc. were drown
within this province. Greed and malicious intent were not regarded as preclu-
sive circumstances in cases where these constituted the relevant legal elements
of the crime in question (theft, embezzlement, damaging of property).

The characteristic features of these provisions of law were: fixed term
of probation, suspension of extremely short prison sentence only, the setting
up of exceptionally significant reasons as preconditions. Thus, as contrasted
with the legal development in other European countries the institution of
suspended sentence was introduced in Hungary very cautiously and within
a very narrow scope. This institution was considered a special eventuality,
to be applied only to cases where exceptionally significant reasons justified it.
From a theoretical point of view: suspended sentence was considered by the law
a mesure which could only be employed within the system of the Penal Code as
a special legal provision to be applied exceptionally. Despite all what has been

2 Cf. AxayaLn, P.: A magyar bintetGjog tankonyve (The text-book of Hungarian
ceriminal law ). Budapest, 1920. Vol. 1. p. 200.
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set forth above the introduction of the institution of suspended sentence into
the Hungarian criminal law was a qualitatively new step, which did away
with principles of the classical school of criminal law and established a new
legislative conception in this domain of law. The introduction of suspended
sentence was the first step towards the reconstruction of criminal law which
was followed by further steps  thus e.g. the amendment of the legal rules
relating to juvenile offenders and, in 1928, special legal provisions concerning
the recidivists - but the consistent reconstruction of the Hungarian criminal
law itgelf in compliance with the reformist schools did all the same not occur.
All these resulted in the fact, that though later the aversion of the courts to
the institution of suspended sentence came to an end, this institution remained
a foreign body within the bourgeois Hungarian law and offered a sharp contrast
to the classical conception of the Penal Code.®
4. In the years following the enactment of the Act in question this new
institution was only cautiously applied by the courts. In the yvears of 1910 -
1912 8 —8.4 per cent of the sentences of imprisonment and 13 16 per cent
of the sentences inflicting fines were suspended.? Later on, in the twenties
the reluctance with respect to this institution came to an end but the number
of those sentenced with suspension did not exceed the 5 - 7 per cent of all
the sentences passed in this period. 1ts scope of application was extended only
after the above mentioned amendment in 1930, when the upper limit of the
term of an imprisonment which could be suspended was raised to three months.
In the years of 1931—33 the percentage of those sentenced with suspension
reached the 17- 18 per cent of all the sentences passed in the period and was
settled on this level. A considerable part of the suspended sentences were
imposing fines and not imprisonment. About 70 85 per cent of the sentences
suspended in the years of 1930 1933 inflicted fines and only 15 - 30 per cent
thereof imprisonment. Only a fraction of the sentences of imprisonment
4.5 per cent — were suspended in 1930, which number increased by 1933
only to 12.5 per cent. Under such circumstances the introduction of the insti-
tution of suspended sentence did and could not reach its goal: the elimination
of short-term imprisonment.
The cases resulting in suspended sentences were mostly brought before
the court on private prosecution. The offences punished in this way were in

3 This situation was not altered by the fact that already at the time of the enact-
ment of this Act the Committee of Justice of the House of Representatives expressed
its hope that *“ ... a good judge may easily find . .. the approprate transition from the
fundamental principles of the Penal Code towards the ideological concepts adopted by
its Amendment Act and can introduce these new concepts into the legal framework of
the former Code until — in course of a general revision of criminal law — the scope of
individualization can be extended by the legislation to all the categories of delinquents.”
(Cf. Ministerial Motivation attached to the introduction of the Bill).

! The statistical indexes shown here and elsewhere do not include any data relating
to the punishments and punitive measures inflicted upon juvenile delinquents.
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the first place: battery, libel, slander, embezzlement, misappropriation, theft
and infringements of labour and health regulations.

In want of statistical data, the proportion of those suspended sentences
which were enforced later on was estimated by legal literature to be about
10 per cent.

To sum up what has been set forth above, it should be laid down that
the introduction of the institution of the suspended sentence into Hungarian
criminal law had been a positive step which, however, was not followed by
a reconstruction in the same spirit of the entirety of the criminal law. As a
consequence of this legislation of restricted scope this institution did not reach
its goal, the replacement and elimination of short term imprisonmment. In the judi-
cial practice this institution was distorted in a way that it resulted mostly
in the suspension of fines instead of the suspension of imprisonment.

I1.
Suspended sentence under Hungarian socialist criminal law,
the relevant judicial practice and the efficiency of this institution

The building up and application of the institution of suspended sentence
has been consistently carried out only later, in the period of socialist legislation.
The development of a new conception put an end to the contradiction between
the institution of the suspended sentence and the criminal-political objectives
permeating the entirety of the Penal Code.

1. As a result of certain historical-social conditions the Penal Code of
1878 remained in force in the Hungarian People’s Democracy even after the
liberation. The Penal Code was reconstructed by Act Il of 1950 on the
general provisions of the Penal Code — which, through its provisions of general
character changed also the conditions of the application and the contents of
the Special Part of this Code. The new Act did away with the conception that
crime is to be regarded as an exclusively legal phenomenon. In turn, it positively
stated that crime is an action or omission which endangers the society and
is to be punished under the law. At the same time in the conception of
this Act - punishment is not characterized by or based upon the idea of moral
reprisal but upon the protection of the society, the requirements of prevention
and of the delinquent’s resocialization. These starting points involve that the
institution of suspended sentence does not constitute any foreign body within
the system of socialist Hungarian criminal law but it is an integral part of
the Marxist conception of criminal law and of its system. Under such circum-
stances the introduction of the institution of suspended sentence into the
gocialist Hungarian criminal law in 1950 was only too obvious and had not
been preceded by any such spectacular literary and theoretical debates as
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it had been the case at the beginning of the century. There is a short reference
to this in the Ministerial Motivation to the Bill laying down that *“. . . in build-
ing up the system of punishment the Bill intends to avoid — as far as pos-
sible — the preservation of the institution of short-term imprisonment being
in every respect harmful and instead of this creates more appropriate possi-
bilities for the courts to reach the objectives set up by the criminal law . . .
Such measure is the institution of suspended sentence which ~ though being
known to our former law — asserted itself only within a too restricted scope.”

The Act Il of 1950 contains in its Chapter entitled ‘“The infliction of
punishment’ provisions dealing with the suspended sentence. According to
this, sentences of imprisonment and fine may be conditionally suspended by
the court for a term of probation of 3 years provided that this may exert
a favourable effect on the delinquent’s behaviour and the delinquent seems
to be worthy of this favour in other respects, as well. The sentence shall not
be suspended if: a) the punishment specified by the law for the offence com-
mitted by the delinquent exceeds an imprisonment of 5 vears or, as amended
in 1951, the punishment actually inflicted on the delinquent exceeds one year
b) the sentence deprives the delinquent of his civil rights or of the right to
pursue his former occupation, ¢) the delinquent has already obtained the favour
of the suspension of a former sentence within a period of five years preceding
the commission of the crime or, finallv d) the delinquent has been sentenced
to imprisonment within a period of 5 years preceding the commission of the
offence. In case of the successtul passing of the term of probation the delin-
quent shall be definitely released of all the diseriminatory consequence of his
offence, he will be rehabilitated by the law. If, in turn, during the probation
period the delinquent has been committed to imprisonment also the execution
of the suspended sentence shall be ordered.

The legal provisions relating to suspended sentence markedly show the
legislative conception differentiating between first delinquents, on the one
hand, and recidivists, on the other. For that reason the criteria delimitating
these two categories have been specified in the most clear cut manner by the
law. On the one hand, the favour of the suspension of the sentence cannot
be obtained by those who already have benefited from this favour or have
been committed to imprisonment within five years preceding the commission
of the offence. On the other hand, the suspended sentence shall not be inforced
in case of the commission of a new offence of any kind but only if the delin-
quent is committed to imprisonment for his new offence.

After the enactment of the Act 11 of 1950 the proportion of the appli-
cation of the suspension of sentences  in particular with respect to the sen-
tences of imprisonment has abruptly increased. In addition new judicial
practice regarded the extenuating circumstances as proper reasons for the
suspension of the sentence. The proportion of suspended sentences inflicti=-
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imprisonment of a term less than one year was in 1951 50 per cent, in 1952
45.9 per cent and in 1953 38.7 per cent of all the sentences of imprisonment.
Only 18-- 20 per cent of the sentences of fines were suspended. This practice,
however, has soon undergone a change.

2. The institution of suspended sentence was a very flexible means of
legal policy in the hand of socialist jurisdiction to be applied in the struggle
against crime. The Act I of 1950 introduced the suspended sentence into the
socialist Hungarian criminal law in a period when socialism was built under
the circumstances of an international tension and a sharpening internal class
struggle. The historical experiences gained in course of the development of
the socialist countries prove that in the period when the socialist state has to
organize the formation of new social conditions the importance of criminal
law increases considerably. In this period when, considered from a political
platform, almost every kind of crime assumes the form of conscious or half-
conscious protestation against the new social system being in a state of devel-
opment, it is the aspect of general prevention which — of the different func-
tions of criminal law - comes inevitably to the fore. Such situation required
a differentiated analysis of the criminological relations, an analysis of the
kind which was able to make a discrimination as to the class character of the
crime, that is between the conscious offensive of the class-enemy or the declas-
sed elements, on the one hand, and the offences committed by delinquents
whose attack against the social order was not conscious. The organ authorized
by the Constitution to make such analysis with respect to the institution of
suspended sentence and to lay down the fundamental principles suitable to
form the guiding principles of eriminal policy was the Supreme Court. That is
why through the past 15 vears the Supreme Court has passed in addition
to a great number of various case judgments -- a number of Decisions of Prin-
ciple dealing with the criminal political objectives of the suspended sentence
and with its scope of application and possibilities.

The solution of the problems of criminal policy arisen as a consequence
of making use of suspended sentence was not made easier by the situation
that though the place of the institution of suspended sentence within the
gystem of criminal law was clearly defined in principle and this institution
did no more constitute any foreign body within this system, no consistent
conclusions were drawn from these facts. This is proved also by the fact that
the positive preliminary conditions of the application of the suspended sen-
tence were specified by the new Act in the same way as they were by the Act
of 1908. This formulation made the upholding of the opinion possible which
considered the institution of suspended sentence to be an exceptional measure
only. This opinion expressed by laying stress upon the function of general
prevention and applying the tendencies of legal interpretation involved thereby,
reflected the prevailing political conception of the fifties. Among the factors
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of this conception — beyond the objective social conditions - also a dogmati-
cally distorted conception of the nature of class struggle and a faith in the
omnipotence of administrative measures played their part. All these resulted
in a view according to which the above outlined wide scope of the application
of the suspended sentence could not be made consistent with the postulates
of eriminal policy.

3. The Criminal Section of the Supreme Court passed in 1954 its Decision
of Principle no. X relating to the suspended sentence. The Disposing Part of
this Decision of Principle lays down that the suspended sentence is an excep-
tional measure. The circumstance that from the suspension of the sentence
a favourable influence may be expected on the delinquent’s behaviour and that
the delinquent seems to be worthy of this favour can only be established if
based upon exceptional circumstances revealed with due foresight and in compli-
ance with the rules of evidence.

This viewpoint logically involved that the exceptional possibility of the
suspension of the sentence had to be ensured by the examination of the
delinquent’s worthiness and by the specification of the criteria of worthiness.
Indeed, it was emphasized by the motivation of the Decision of Principle
that the delinquent’s worthiness of the favour of the suspended sentence con-
stitutes the objective factor, which renders it possible -- according to the
moral views and sense of justice of the socialist society —- that the enforcement
of the punishment imposed upon the delinquent could be conditionally sus-
pended. A thoroughgoing inquiry shall be prosecuted to establish whether
there exist such exceptional circumstances that would justify - in the interest
of the delinquent’s re-education and in compliance with the interest of general
prevention --- the suspension of the sentence instead of the enforcement
thereof. This may only be justified in both respects - by exceptional
conditions, because the postulates of both the individual education and the
general prevention necessitate, as a rule, the enforcement of the generally
established legal consequence, that is, of the punishment. As far as worthiness
is concerned the character of the offence committed and the dangers devolving
therefrom to society - - under the given general and concrete circumstances —
are to be examined in the first instance. On the other hand, also the importance
of the motives of the offence is emphasized by the Decision of Principle. The
Decision refers to the fact, that worthiness may also be established if the
motives are of such a character that the commission of the offence may be
considered — in the public opinion adopted by the society — to be excusable
under the given circumstances. On the other hand, the establishment of worthi-
ness is - as a rule — precluded by an increased greed, irresponsibility or any
immoral or base motives. Besides, due attention is to be paid whether only
an accidental offence of petty character or a cold-blooded and deliberate crime
has been committed.
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Summing up: in strenghth of the Decision of Principle of the Supreme
Court, the sentence may be suspended upon the ground of the delinquent’s
worthiness, if the offence has been committed as a result of an exceptional, acci-
dental fault and the motives of the commission of the offence are to a considerable
extent excusable; the delinquent’s personal circumnstances extenuate his mistake;
the delinquent’s general behaviour and the manner in which the offence has been
committed do not render it probable that the delinguent would be hostile to the
People’s Democracy or to the rules of the socialist morals.

On the other hand, in case of the commission of an offence originating
in or promoted by hostile class relations, the delinquent’s worthiness of the
favour of suspended sentence can -— as a rule - not be established. In such
cases the suspension of the sentence cannot be deemed to be an effective means
of attaining the aim of the punishment.

4. The Decision of Principle no. X of the Supreme Court had a consid-
crable influence upon the scope of the application of the suspended sentence.
In 1954 already only 37.4 per cent of the sentences imposing imprisonment
of a term less than one vear have been suspended and this number sank
in 1955 to 29.6 per cent. Also the proportion of the suspended sentences
of fine though not in such a considerable measure - - decreased in this
period.

Some years after, however, it became evident that this trend of criminal
policy had been inconsistent with both the social conditions leading to socialism
and the fundamental requirements of prevention. The developments sub-
sequent to the defeat of the counter-revolution of 1956 involved an intensive
consolidation and accomplishment of the socialist social relations. At the same
time, also crime and struggle against crime underwent considerable changes.
The over-all number of offenders and the proportion of imprisonment within
the over-all number of punishment decreased and, in turn, the proportion of
sentences which did not involve any imprisonment increased. In compliance
with this, also the scope of the application of suspended sentence increased.
Thus e.g. in 1959 59.7 per cent of the sentences of imprisonment less than one
year were suspended. The proportion of the suspended sentences of fine in-
creased, at the same time, from 8 per cent to 13.2 per cent. Having recognized
this in its Decision of Principle no. XX the Supreme Court superseded its
former Decision of Principle no. X.

In this Decision of Principle the Supreme Court pointed out that the
stand taken by the Decision of Principle no. X, deeming the suspension of
the sentence to be an exceptional measure, is no more in compliance with the
guiding principles of criminal policy to be observed by the courts. Under the
socialist criminal policy a fundamental and consistent differentiation is to be
made between hooligans, declassed elements and delinquents committing more
serious crimes, on the one hand, and working people who have accidentally
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and for excusable reasons committed offences being objectively of lesser
importance, on the other hand. With respect to the former category prevention
should be asserted, in the first place, by passing enforceable sentences. On the
other hand, in the relation of the delinquents belonging to the latter category
the passing of such sentences is justifiable and expedient that do not deprive
the delinquent of his personal freedom and do not remove him -- even tem-
porarily from his usual surroundings. One of the means to arrive at his
result is the suspended sentence. Thus the passing of suspended sentences is
no more considered to be an exceptional measure only.

Over and beyond this, the Supreme Court gave in its Decision of Prin-
ciple detailed directives as to the scope of application of suspended sentence.
In this context it set forth that two preliminary conditions of this measure
are specified by the law, that is, that a favourable influence may be expected
from this measure and that the delinquent seems to be worthy of this favour.
Thus, such delinquents are to be deemed — as a rule unworthy, of the
favour of the suspended sentence who have committed more serious offences
involving a greater danger on the society, being in a sharp contrast with the
socialist morals and of an outstanding dangerous nature from both from per-
sonal and social aspects and finally, who adhere to hostile classes and have
committed the crime as a result of this class relations. The suspension of the
sentence, however, is not bound io the delinquent’s special worthiness if the offence
has been of lesser importance and has been commilted accidentally.

5. The new Penal Code, the Act V of 1961 repealing the provisions
of both the Act 1T of 1950 and the Act V of 1878 - - adopted and considerably
developed the institution of suspended sentence. Though there is a marked
difference in the wording of this Act as compared with the former ones, the
change is decisively to be found in the merits and not only in the wording
of its provisions. The influence of this institution on the society was weighed
by the legislation from the aspect of eriminal policy and in view of to positive
features its scope of application was considerably extended. As a result
of this, in strength of the provisions of the new Penal Code (§§ 70  71), senten-
ces of imprisonment of a term less than one year - in case of the subsistance
of exceptionally significant reasons, even sentences of imprisonment which
do not exceed two years - and sentences inflicting fines as a principal penalty
may be suspended by the court. Algo the specification of the positive precondi-
tions of passing suspended sentences underwent a considerable change under
this Act. The reference to the exceptional nature of this measure originating
in the first Amendment to the Penal Code (1908) was left out from the Statute
and the new Code laid down that the sentence may be suspended if the goal
of the punishment can be attained — with a view to the delinquent’s personal-
ity, his record, and the nature of the offence committed without the en-
forcement of the sentence.
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Also the provisions relating to the term of probation were modified by
the new Penal Code. The term of probation is in case of sentences of fine:
one year; in case of sentences of imprisonment not exceeding one year: three
vears and finally in case of sentences of imprisonment of more than one vear:
five years.

Preclusive circumstances are specified in a way, that in case of their
subsistence the suspension of the sentence shall never be allowed by the court.
The elimination of the possibility of the suspension of the punishment imposed
on recidivists is a characteristic feature of these preclusive provisions. That is
why the Code essentially adopted the relevant provisions of the former law
by laying down that the punishment shall not be suspended if a) the delin-
quent is deprived from his civil rights, expelled or banished from the country
b) the offence has been committed before the termination of the execution
of a sentence of imprisonment or the expiry of the term of former probation
and finally ¢) if the delinquent has been committed to imprisonment for a wil-
fully committed crime within five years preceding t he commission of the offence.
At last, there are provisions in the Code specifyingthe cases where the suspend-
ed sentence shall be enforced. Such are partly the cases where it has been
established during the term of probation that the suspension of the sentence
was passed in spite of the subsistence of preclusive circumstances and partly
the cases where the delinquent has been committed to imprisonment for an
offence committed during the term of probation or a sentence of reformatory
and educative work previously passed for such offence has been later on altered
in a way that the delinquent has been committed to imprisonment. If, on the
other hand, the term of probation has elapsed without any such incident,
the suspended sentence can no more be enforced and the delinquent will be
free from any discrimination (legal rehabilitation).

6. Subsequent to the enactment of the new Penal Code, in 1962 the
Decision of Principle no. XXIV of the Criminal Section of the Supreme Court
corroborated the guiding principles having been formerly laid down in the
Decision of Principle no. XX of the Criminal Section of the Supreme Court,
modifving its earlier Decision inasmuch as it was made necessary by the depar-
tures of the provisions of the new Code from the former law. It emphasized
in principle that the passing of enforceable sentences of imprisonment should not
be considered a measure to be applied in general and, on the other hand, the suspen-
ston of the sentence is not an exceptional measure. 1t pointed to the fact that the
Decision is not to be interpreted in such a way that every first-delinquent
should be granted by the court the favour of suspended sentence. It laid stress
on the fact that there is closer interaction between the preconditions laid down
in the Code, the subjective and objective conditions, on the one hand, and the
assertion of the aims envisaged by the Penal Code on the other all of which
shall be evaluated in conjunction. The court shall aim at the realization of the
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entirety of the objectives set by criminal law: to protect the society and to
keep back the members of society from crime. Thus the court, before allowing
the suspension of the sentence - - in addition to the weighing of the personal
circumstances and the character and seriousness of the offence — shall thor-
oughly examine whether the suspension of the sentence would be in compli-
ance with the aim of the punishment, whether it would serve the interests of
the protection of society and promote the resocialization of the delinquent,
as well, and whether it would not be inconsistent with the postulate of general
prevention.

As for the scope of application of this institution the Decision lays
down that the suspension of the sentence shall be based upon the value judg-
ment of socialist society. Thus the sentence shall  as a rule - not be sus-
pended if

— the delinquent’s personality endangers the society to an increased
extent;

— the offence committed by the delinquent is exceptionally condemn-
able under the socialist moral principles;

the delinquent’s personality constitutes an outstanding danger upon
the society or finally the delinquent has earlier committed any offence orig-
inating in his class conditions or hostile attitude towards the society.

7. The well-balanced trend of criminal policy reflected by the Decisions
of Principle no. XX and XXIV of the Criminal Section of the Supreme Court
and the provisions laid down in the new Penal Code rendered the institution
of the suspended sentence to be a legal means promoting the realization of the
humanitarian aims set by the socialist criminal law. The judicial practice of
the sixties has proved that this institution replaces to a considerable extent the
application of short-term sentences.

The proportion of suspended sentences of imprisonment of a term less
than one yvear was:

in 1961 57.7 per cent
in 1962 56.6 ,,
in 1963 40.5 ,, ,,
in 1964 48.0 ,, ,,
in 1965 51.6 ,,
in 1966 52.2 ,,

Subsequent to the enactment of the new PPenal Code, in 1963 and 1964, the
proportion of the suspended sentences of imprisonment of a term from one
to two years was 1.7 and 2.0 per cent, respectively. The part played by and the
significance of the institution of suspended sentence in the system of punish-
ment has been demonstrated even more by the fact that in the years of 1959 -
1962 nearly 50 per cent of all the sentences of imprisonment were suspended.
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This proportion sank in the years of 1963 and 1964 to 35 and 42 per cent,
respectively, whereas in 1965 and 1966 it rose to 51.6 and to 52.2 per cent.
On the other hand, the indexes relating to suspended sentences of fines have
remained from 1959 on a nearly permanent, relatively low level: about 10 13
per cent of all the sentences of fines have been suspended.

The data of criminal statistics show that the institution of suspended
sentence was applied to nearly all the categories of offences, including such
serious crimes as the crimes against life. Perhaps the only exception was rob-
bery, since the sentences of imprisonments imposed on the committers of
which have never been suspended in the sixties. Its application to sentences
passed in cases of sexual erimes has occurred only in cases of insignificant num-
ber but it is not precluded even in this field. Offences against property and cor-
poral integrity have constituted even in this period the typical scope of application
of this measure. 1t has been applied in a considerable measure to offences
endangering life and health by failing to observe professional regulations.
The suspension of sentences of fines have mostly occurred in the field of of-
fences to be punished on private prosecution, such as battery, slander or libel.

As to the expediency of the suspended sentence there are no statistical
data of full value available. Namely, the yearly data of criminal statistics
show onlv how many of the suspended sentences of the period under survey
were ordered to be enforced and this is compared to the overall number of
suspended sentences passed in the same period. Thus e.g. in the years of
1961 1964 7.6, 7.9,20.0 and 15 per cent of the suspended sentences were
enforced, respectively. This, however, does not show how many of the suspend-
ed sentences passed in the period under surwey have been enforced due to
the unsuccessful passing of the term of probation, that is owing to the com-
mission of a new offence. Besides, it cannot be statistically demonstrated how
many of those whose sentence was suspended have committed a new offence.
An earlier statistical analysis based upon taking samples arrived at the con-
clusion that 14 per cent of the suspended sentences were ordered to be enforced
by the court due to the commission of new offences within the term of probation.
Until more exact data to be gained by a special statistical analysis will be avail-
able, on the ground of experiences gained by judicial practice, the number of
suspended sentences which later on have been enforced may be estimated to
be about 15 20 per cent. Thus, 80 -85 per cent of the suspended sentences
effectively prevent the commission of new offences and protect the delinquent from
the negative effects of imprisonment.
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I11.

Some theoretical questions and problems of criminal policy
involved by the institution of suspended sentence

1. Though the institution of suspended sentence has subsisted for 60
years in Hungarian criminal law, the analysis of the legal characteristics of
this institution has in an interesting way fallen into the background.’ This has
been probably caused by the fact that this institution has been treated, critised
and analysed from the aspect of criminal policy only. This is all the more c¢on-
spicuous, because recently divergent opinions have been developed in socialist
legal literature as to the legal character of suspended sentence. It is well-
known that this problem was the subject of heated arguments in the Soviet
legal literature bringing to the surface different opinions being in sharp con-
trast with one another. According to one of these, the suspended sentence “is a
special means of an educative influencing administered by the Soviet courts”,$
that is, a measure devoid of any repressive or coercive elements, aiming solely
at the elinquent’s reformation. Others regard the suspended sentence as a
special category of punishment,? the delaying of the enforcement of the sen-
tence® or a specific means of the exemption from punishment.? On the other
hand, suspended sentence is considered by M. D. Sargorodskij a special arran-
gement of the enforcement of sentences.!® As a matter of fact this last view
comes closest to our opinion.

The above cited Decision of Principle of the Criminal Section of the
Supreme Court reveals the characteristic features of the legal nature of suspend-
ed sentence as follows: “Suspended sentence is essentially a punishment of
educational character. It expresses the moral disapproval of society, at the
same time, by ommitting the actual enforcement of the sentence it promotes

5 In the former Hungarian legal literature Angyal expressed the opinion that
suspended sentence is a “moral punishment”. . .. The punishment by being bound to
conditions is transformed from a mere threat into a sense of psychological ill-being and
during the entire term of probation the delincquent has the load of the threat on his mind”
ANGYAL, P.: A magyar bitntet8jog tankiényve (The text-book of Hungarian criminal law),
Budapest, 1920, p. 198. The deficiency of this opinion is, on the one hand, that it leaves
out of consideration that every punishment expresses a moral disapproval, as well, thus
it cannot be considered any differentia specifica of the suspended sentence and, on the
other hand, that it does not show the way which, starting from the threat inherent in
the potential enforcement of the sentence, may lead to the attainment of the aims of
punishment, that is, the reformation of the delinquent and the prevention of the com-
mission of any new offence.

¢ Kapart, H.: Uslovnoe osuzhdenie v sovietskom ugolornom prave. The Annals of
the University of Tartu. Tallin, 1956. Booklet no. 44, p. 193.

7 JakuBovic, M. 1.: O pravovoy prirodye instituta uslovnogo osuzhdenia. Sovietskoye
Gosudarstvo i Pravo, 11 —12/1946. p. 59.

8 (JERCENZON, A. A.: Ugolovnoie pravo. Obshchaia chasty. Moskva, 1948. p. 80.

% DurMmanov, N. D.: Osvobozhdenie ot nakazania po sovietskomu pravu. Moskva, 1957,

10 Sarcoronski, M. D.: A bintetSjogi bitntetés (Punishment under eriminal law ).
Budapest, 1960. Vol. H. pp. 207—208.
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the delinquent’s re-education and keeping back from the commission of any
new offence.”

Though the correctness of this opinion can be approved a further analysis
of this problem is necessary. From the statutory rules of the Hungarian crim-
inal law a definite conclusion may be drown to the effect that suspended
sentence does not constitute any self-contained category of punishment, but it is
a specific measure employed in course of imposing punishment which changes
the wnethod of the enforcement of sentences. It is not the category and character
but the mode, the method of the enforcement of the punishment imposed
which is modified by this measure. Thus suspended imprisonment means impris-
onment and suspended fine means fine indeed. The characteristic features
of the above kinds of punishment equally assert themselves, be the sentence
suspended or not. Both categories of punishment - as all punishments as
a rule — include certain repressive-coercive elements which remain unaltered
even if the enforcement of punishment is conditionally suspended. The state-
ment of the Supreme Court laying down that this institution is essentially
a “‘punishment of educational character’ is to be interpreted with a view what
has been set forth above. No doubt, in the application of this institution the
aspects of education and special prevention play a predominant part, which
however does not mean any change in the specific character of the punishment
including, of course, repressive-coercive elements, as well. The educational
influence of the punishment asserts itself within the scope of repressive-
coercive elements. This holds true not only where enforceable punishments
are involved but in case of suspended sentences, as well. In the latter context,
however, the repressive-coercive elements inherent in the punishment assert
themselves and promote the realization of the aspects of re-education and
re-socialization in a specific way.

The suspended sentence —- as every sentence - expresses the moral
disapproval of the society. The expression of the moral disapproval of the
society, however, is a necessary element of every sentence imposing whatever
kind of punishment, either enforceable or suspended, moreover in certain
cases it attaches rather to the establishment of the delinquent’s guiltiness
than to the punishment itself: that is why it would be incorrect to consider
the suspended sentence a moral punishment as contrasted with all the other
kinds of punishment. Besides, the expression of the moral disapproval of the
society in itself does not contain those repressive-coercive elements which are,
as a rule, characteristic of any punishment. In case of a suspended sentence
the repressive-coercive elements inherent in the sentences of both imprison-
ment and fine assert themselves in a specific manner, that is, they exert their
influence on the delinquent’s psyche instead of his physical existence. The
awareness of the fact that in case of the commission of a new offence to be
punished by imprisonment also the suspended sentence will be enforced,
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renders the repressive-coercive elements potentially inherent in the suspended
sentence to be a determinant element of the delinquent’s future behaviour.
As a consequence, the omission of the actual enforcement of the sentence
brings about a situation where the abstract existence of repressive-coercive
clements involving the consciousness of constant threat brings about the con-
ditions rendering the positive expectations of society to be determinants in
the delinquent’s behaviour. In case of sucessful expiry of the term of probation,
a mere potentiality of the assertion of the coercive clements of the punishment
promotes in itself the realization of the objectives of punishment that is, the
delinquent’s re-education and preventing from any further commission of
offences.

Summing up: suspended sentence in view of its legal character is a spe-
cific measure asserting itself in course of the infliction of punishment, affecting
the mode of the enforcement of the sentence. 1ts content consists in the fact that
the coercive elements of the punishment bring about the conditions necessary to the
delinquent’s re-education through their influence on the delinguents psyche.

2. As it has been shown by the above quoted statistical data, the insti-
tution of suspended sentence has played an effective part in Hungarian
criminal law. The aspect of criminal policy laying stress upon prevention in
this struggle against crime involves, among others, that the possibilities of
the development of the institutions of criminal law must be examined from
this point of view.

In this examination there are two factors to be reckoned with, which
permeate the entirety of the development of socialist criminal law. One is
the postulate of individualization necessitating that in the formation of the
different institutions of criminal law the specific eriminological features of
the various tvpes of criminals (juveniles, recidivists, first-offenders ete.) shall
be taken into consideration and that an ever increasing scope of the judicial
individualization shall be ensured within the institutions of criminal law.
The other principal trend which is unfolding in a more and more marked way
in the newer socialist acts of legislation on criminal law is the initiation of
the members of society into the struggle against crime.

One of the fundamental concepts relating to the suspended sentence,
from the time of its foundation, has been individualization. This has manifested
itself in both the legislation and the application of this institution. It is an
open question whether — in view of the future development and the above
outlined requirements of criminal policy — the non available possibilities of
individualization inherent in the present scope of this institution are satis-
factory, or a further development of these possibilities is necessary. To the latter
question not only on the ground of theoretical considerations but also
backed by the experiences gained by recent Hungarian judicial practice —
a positive reply may be given.
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We have no reason for criticizing the fundamental construction of the
institution of suspended sentence under Hungarian criminal law. In addition
to its efficiency also arguments and conceptions of procedural nature speak
for this solution. At the same time, the experiences gained from another
types of suspended sentence should not be left out of consideration. Due to
the legal provisions laid down in Hungarian statutes, we are in the favourable
position of making a comparison between the experiences gained from these
two types of institution. Namely at the beginning of the century  as a result
of practical considerations Hungarian legislation definitely adopted the
Belgian-French type of the suspended sentence. At the same time, in the rela-
tion of juveniles it introduced the Anglo-American tvpe of this institution.

Apart from procedural differences one of the characteristic features of
the suspended sentences passed in the cases of juvenile delinquents is that the
delinquent is obliged to observe certain specified rules of hehaviour during
the term of probation. These rules of behaviour are intended to actively influ-
ence and guide into a favourable direction the development of the juvenile
delinquent’s personality. These measures proved good with respect to juve-
niles. In view of these experiences it would be justified to suppose that the
possibility of such measures could constitute an effective means of crime-pre-
vention and re-education with respect to suspended sentences passed in cases
of adult delinquents, as well. Namely the prevailing svstem of suspended
sentence requires only one kind of (so called negative) honesty, that is, that
the delinquent shall not commit any new offence during the term of probation.
This requirement seems to be satisfactory in a part of the cases concerned.
In the cases, however, where the offence committed is somehow connected
with the deficiencies in the delinquent’s general culture, professional knowl-
edge or way of living, the delinquent’s compelling fo observe certain specified
rules of behaviour could ensure the strengthening of the positive and active charac-
teristics of the latter’s personality with respect to honesty, respect for the law and
way of living. Thus e.g. the delinquent may be sent to a professional course,
obliged to obtain certain school qualification to abstain from the consumption
of aleohol at public places, not to change his place of work, to observe discipli-
nary regulations, to refund the damages caused by him ete.

No doubt the possibility of taking such measures would raise the proh-
lem: how and by which organs would be the observance of these rules of
behaviour supervised ? Experiences gained in the countries where this insti-
tution has been introduced show that the supervision of the delinquents con-
duct during the term of probation may be carried out in two ways. One is
the organization of a network of probation officers under the auspices of state
organs, whereas the other consists in relegating this task to the competence
of social organs. In this context, however, also the experiences gained in the
practice of suspended sentences imposed upon juvenile delinquents may also
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be taken into consideration. Namely actually the supervision over juvenile
offenders is organized by the state and exercised by juvenile courts but it is,
at the same time, promoted by the activity of social organs. In view of these
experiences the idea may be brought up that the organization of a supervisory
system or network similar to the one being in force with respect to juvenile offenders
might be brought into existence in the sphere of the suspended sentences passed
in the cases of adults, as well.

In this case, however, the substantial difference between the personal
status of juvenile and adult offenders could not be left out of consideration.
Namely, the basic pedagogical preconditions of the educational effect exerted
by the suspended sentence are not identical in the relation of juveniies on the
one hand and adults, on the other. The personality of a juvenile is in a state
of development, the influencing of which is thus a natural requirement.
On the other hand, this effect is substantially more intricate where adult
offenders are concerned because, due to the established personality of an
adult, this effect does not attach predominantly to his individuality but rather
to the groups and collectives (family, domicile, place of work; surrounding
him. The characteristics of this situation involve that i would be justified to
invest certain collectives, in the first place, the collective of the delinquent’s place
of work with the task of the supervision over the adult delinquent during the term
of probation, which in certain scope and cases could be combined with the system
of probation officers.

Summing up: the further development of the institution of suspended
sentence is justified by a criminal policy aiming at prevention. The trend and
contents of this would be determined by the extension of the scope of judicial
individualization, the obligation of the delinquent to observe certain rules of behav-
iour during the term of probation and the supervision of this by way of the system
of probation officers or with a combination of the above institutions with the
patronizing activity of certain collectives designated for this task. The expediency
of certain elements involved by this solution have been justified by the expe-
riences gained within the field of certain institutions of our prevailing law.
The institution of suspended sentence being further developed in this way
seems to be appropriate to replace short-term prison sentences to an extent which
would exceed the mow prevailing situation.

YcoBHoe oCyiKjaeHUe B BEHI¢pCKOM VYIroOJIOBHOM IipaBe
T. XOPBAT

Bene 32 BCTYHTENBHONH YacTblo HCTOPHYECKOI0 XapakTepa CTaThsl 110KA3biBaeT, 4To
HHCTHTYT YCJIOBHOI'O OCY K/ICHHSI B BEHIePCKOM YTOJIOBHOM IIpaBe [MOCJIEN0BATENIbHO CTPOHJICS
M B 3HAUMTENBLHOIl Mepe NpPHMEHSUICSH BO Bpemsl COIHMAJINCTHUECKOro npaBoTBopyectsa. [lo-
KaspiBasl 3T0, aBTOP YKAa3hLIBAeT HA 1IPABOBOE PEryJHpOBAHHE YCIOBHOIO OCYXAEHHST B 3aKOHE
11 o1 1950 roaa 1 B HOBOM YIOJIOBHOM KOAeKce, B 3aKkone V oT 1961 rona, a 3aTem aHa/in3upyeT
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B3IJISI YI'OJIOBHOIT OJIUTHKE HA 3TOT HHCTHTYT H €ro H3MeHeHHsl, HallleJIIMe CBOe OTparKeHHe
B NPHHIHITHAILHBIX PELUEHHSIX M PYKOBOASIMX yKrasaHusix BepxoBHoro Cyna Beurepckoii
Hapoanoit Pecry0iitki, CBSI3aHHLIX € 9THM HHCTHTYTOM.

PackpbiBasi WOPHIMYECKYI0 NPHPOAY IHCTHTYTA YCJIOBHOTO OCY>K[IEHHSI 11 BCTynasi B
AUCKYCCHIO € JPYTHMM B3IJIsilaMi, aBTOP IPHXOJUT K BbIBOAY, YTO YCJIOBHOE OCYIKeHHe
3TO 0co00e MepolpHsITHe, OC LIeCTBAsIeMOe Ha OCHOBC MOPSIAKA HA3HAYCHHsI HAKA3AHMST H
M3MEHSIIOLee MeTOJl HCIIOJIHEeHUsl HaKa3aHMsI.

Hakosell, aBTOp paccmaTpiBaeT BO3MOXKHOCTH Pa3BHTHS HHCTHTYTA YCJIOBHOTO OCYIK-
JeHHs1 B CBeTe HOBBIX TpeGoBaHHI KpHMIIHAJBLHOH NonuTHKH. Hanpasiienie W coaeprkaHie
3TOr0 BHAHT B PACUIHPEHHI! BO3MOXHOCTH cyaeGHOI HHAHBHIyaJIH3AIMH.

La condamnation avec sursis dans le droit pénal hongrois
T. HorVATH

Aprés une introduction historique I’étude démontre que ¢’est & I’époque de la
législation socialiste que l'institution de la condamnation avec sursis a été conséquem-
ment développée et appliquée dans le droit pénal hongrois. Pour illustrer cette con-
statation 'auteur fait connaitre la réglementation juridique de cette institution par les
lois No 11 de 1950 et No V de 1961, cette derniére portant nouveau Code pénal; il analyse
la. coneeption de politique criminelle relative & cette institution ainsi que les changements
de cette derniére & la lumieére des décisions de principe et des directives de politique
criminelle de la Cour supréme de ln République Populaire Hongroise prises concernant
cette institution.

An analysant la nature juridique de I'institution de la condamnation avec sursis
et polémisant avec plusieurs conceptions, auteur arrive & la conclusion que cette insti-
tution est une disposition spéciale se faisant valoir dans le systéme de la fixation de la
peine et modifiant la pratique de Pexécution de cette derniére.

Pour finir, & la lumieére des récentes exigences de la politique criminelle 'auteur
examine la question de savoir quelles sont les possibilités d’un développement ultérieur
de Pinstitution de la condamnation avec sursis. A son avis la direction et le contenu de
ce développement pourraient étre indiqués dans I'extension de la possibilité d’individua-
lisation dont doit disposer le juge.

Acta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1989)



Acta Juridica Academiae Scientiarum Hungaricae Tomus 11 (1—2), pp. 81—133 (1969)

The Main Political and Constitutional Trends
in the United Nations and its Security Council

by
A. PRANDLER

Secretary-(ieneral of the Hungarian Lawyers’ Association

The paper is intended to give a historical survey of the development of
the UN. The UN is, in the central idea of the treatise, the public international
law institution of an epoch characterized by the peaceful coexistence of states
with different social system. Therefore the first Chapter analyses the notion and
practice of this institution. Its conclusion holds that in this epoch the importance
and usefulness of international bodies politic, especially that of the UN has con-
siderably increased. The development of tentative historical periods in the past
activity of the UN is the other major part of the article’s analyses. The last issue
in this paper is the author’s tentative proposition concerning the definition of
our major tasks at the UN.

Introduction

International lawyers have been increasingly interested lately in inter-
national organizations, in their definition, functions as well as the political
and legal developments involved. It is well-known for the students of the
subject that the term “‘international organization” had not been adopted
and used up to the early twenties. By now, however, when nearly two-hundred
intergovernmental and two thousand non-governmental organizations are
known or registered there cannot be doubt that the law of international or-
ganizations has come to constitute an important part of international law.
However, the term ‘‘international organization” is meant in international
law to denote inter-governmental agencies. To what an extent the issue is
deemed to be important is indicated by the fact that the International Law
Commission has put on its agenda, years ago, the discussion of the subject
“Relations between States and inter-governmental organizations” and a report
prepared by a member of the Commission, Mr. El-Erian was discussed in
1968.1

As regards its Charter, purposes, membership and particularly its poten-
tialities the most important international organization destined to achieve
a universal appeal is the United Nations.? The UN is striving to attain its

U Report of the International Law Commission on the work of the nineteenth session,
8 May—14 July, 1967. p. 25.
* Kurs Mezhdunarodnogo Prava. Ed. by F. I. KozuEvNikKOov, Moskva, 1966. p. 421.
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principal objective, i.e. the maintenance of international peace and security
through its duly authorized organ the Security Council.

It would be wrong to assume that the characteristic features of the
United Nations are limited to achieve universality and the maintenance of
international peace and security. The coming into being and the evolution
of the UN in the course of historical development have been determined by
the coexistence of different socio-economic systems. Peaceful coexistence, its
notion and practice has come under attack from various sides. This principle
was held by some representatives of the “Western World”’, particularly in the
not too recent past as a mere tactical slogan, a Troyan horse destined to achieve
“Communist world domination”. It should also be borne in mind that persons
of dogmatic thinking and simplifying Marxist thought alleged that the policy
of peaceful coexistence in general and activities to this effect in international
organizations in particular were but a deal with the class-enemy.

It follows from the above-said that this paper should deal with the
following problems:

-~ a brief rewiev of the notion of coexistence between different socio-
economic systems and the principal lessons to be drawn the practice thercof;

an analysis of the establishment of the United Nations and, more
particularly its Security Council as an institution of international law serving
peaceful coexistence;
- an attempt to outline the political and constitutional trends within
the UN;
in the context as indicated to draw lines of division between the stages
of development of UN activity.

I

The principle and practice of peaceful coexistence between states
of different socio-economic systems

1. The notion of peaceful coexistence

The fact and concept of peaceful coexistence between states of different
socio-economic systems are rooted in historical development and apply not
only to coexistence between socialist and capitalist states but have validity
in respect of the whole historical course of class-societies. This fact is rooted
in the differences in social and economic development as well as in the mani-
fold conditions determining social changes. In the epoch when feudal societies
were flourishing in the Middle Ages there were also existing side by side,
Eastern slave societies which, while displaying the specific features of their
own started on the road to develop feudal relationships still retaining certain
forms of tribal society and the community of land ownership.

Aecta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



Main political and constitutional trends in the United Nations 83

Starting with the beginning of the XVII" century, the beginnings of
the early bourgeois revolution in The Netherlands up to the age of later hour-
geois revolutions, bourgeois and feudal states in Europe were coexisting. This
coexistence was not always peaceful if only the coalition of powers against
the French Revolution is recalled. But is has also to be borne in mind that
states of different socio-economic systems, like England and Russia, prompted
by their national interests belonged to these alliances.

It should instantly be added that cooxistence between states of differing
socio-economic systems was basically different in the past from what it is in
the present for previous instances of such interstate relationships were con-
ducted between class-societies based on exploitation.

This difference in quality and novel character in respect of the coexistence
between socialist and capitalist states should be pointed out for the very
reason that there have been made attempts in bourgeois writings on philosophy
and political sciences to blur this difference claiming that these differences
are of a temporary nature and will become non-existent either through a
“transformation’ or the termination of socialist society.

Seemingly there is a difference between the way how Marx and Kngels
treated the period of transition between capitalism and socialism and how
Lenin summed up the fundamental principles of the peaceful coexistence
bhetween states of different socio-economic systems.

It has never been stated either by Marx or Engels that the socialist
transformation of society would be completed simultaneously all the world
over. The conclusion they arrived at was, as it is well known to students of
the subject that socialist revolution would be simultaneously victorious in the
leading capitalist states. When Lenin concluded that as a result of the uneven
development of imperialism socialist revolution could be victorious also in
a single country and may survive, also involved that until socialism would
triumph on a world scale an entire historical period would elapse.

Lenin was acting thus in the spirit of true Marxism: he discovered, under
changed and specific conditions a principal trend of the age of socialist revolu-
tions, i.e. the peaceful coexistence between states of different socio-economic
systems.

Twice have I spoken so far about coexistence without using the epithet
“peaceful”’. In doing so I also meant to indicate that while coexistence was
an objective category, an inevitable consequence of social evolution its peaceful
or not peaceful character is always determined by historical conditions, power
relationships between classes and not infrequently by subjective factors.

This conclusion is substantiated by the war of intervention launched
against the young Soviet State, the defeat of the Hungarian and Bavarian
Republics of Councils in 1919 and the history of the cold war conducted after
World War I1.
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Should in various historical epochs the nature of coexistence be changing
or moulded and even in consequence of imperialist intervention socialist
revolution is defeated in the period of transition, in some countries, still the
basic characteristic of the epoch, peaceful coexistence will continue to remain.
The fight between the two types of society is bound to be decided not by a
final reckoning world war but by the domestic process of social transformation
going on in states, promoted and made possible by the example shown by and
the strength of socialist countries.

That is the reason why it was laid down in the Program of the Soviet
Communist Party: ‘“Peaceful coexistence between socialist and capitalist
states is the objective necessity of the development of human society.”’?

2. The principal lessons of the practice of peaceful coexistence in the period
between World War 11 and the present

Power relationships, as compared to the previously existing ones, had
been basically changed by World War II even before it ended. The Soviet
Union stepped out of her isolated position.

The western allies who were members of the war-time coalition came to
recognize that the problems of war and of the peace subsequent upon it would
be impossible to solve without the cooperation of the Soviet Union, the repre-
sentative of another social system and an equal party.

This cooperation thus amounted to proving the objective necessity of
peaceful coexistence and the correctness of the Soviet policy based thereon.

It would however be wrong to assume that the the road of development
and particularly of international relations was ‘‘as straight as the Nevskiy
Prospect”. As early as hostilities came to an end and particularly in the sub-
sequent period an increasing number of signs indicated that the policy of peace-
ful coexistence would face a severe test. History has it that soon after weapons
had become silent in Europe and particularly in Asia the first wave of cold
war ensued.

When an attempt is made, and a rather complicated and controversial
one at that, to distinguish between the periods of the post-war development
of international relations the following may be said:

An event of historical import in the period between 1945 and 1949 was
the emergence of the socialist world system which wrought, particularly after
the revolution in China had become victorious, changes in power relationships
previously existing.

Under pressure from the West and especially from the United States
the policy of cold war, destined to check the spreading of socialism was embark-

3.4 S:U. Kommunista Pdrtjanak XXII. kongresszusa (Twenty second Congress of
the Communist Party of the U.S.S.R.). Hung. edition. 1962. p. 760.
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ed upon which did not refrain, from France to Japan from resorting to all
means to reverse social progress to push back progressive forces and to have
these dropped from governments (as was the cagse in France and Italy) not
shirking from open intervention (as was the case in Greece). In this way the
very ruling classes which had opposed the Western allies during the war had
deen supported and assisted by them to survive.

Western policy of strength which allotted a particular value in its cal-
culations to the monopoly of atomic weapons was leading to an increasing
tension in international relations by the beginning of the ’fifties. Cold war
turned to a real war in Korea.

Notwithstanding the increasing danger of war there were also other
forces operating in another direction. Western atomic monopoly came to an
end between 1949 and 1953 after the successful Soviet A-bomb then H-bomb
tests. In consequence of the increasing strength of the socialist world system
and particularly of the development in the Soviet Union devoting not insignif-
icant sacrifices and amount of resources it succeeded in successfully coping
with its historical task, the achieving of military balance. This period was
closed and a new period was opened in 1957 of the launching of the Soviet
intercontinental missiles and the launching of the first sputnik.

The failure of the forces of cold war resulted in the easing of the tension
and in convening the Geneva conference in 1954. The impact of the nuclear
age is best illustrated by Sir Winston Churchill who, in 1945 and particularly
in his ill-famed Fulton speech in 1946 stood, relying on the atomic monopoly,
for a renewed anti-communist crusade “offered” in May 11, 1954 the stopping
of the cold war and was “willing” to concede “‘guarantees’™ in Eastern Kurope
which would serve the security of the Soviet Union.4

The purposeless nature of the policy of strength was admitted in more
precise terms by President Eisenhower in October, 1954 who said that a nuclear
war would annihilate the world and added that the possibility between victory
and defat has been disappearing.

The stages of the relaxation of tension have, however, been alternating
with those of mounting tension and conflicts. Within the last category come
the Suez aggression, the counter-revolution in Hungary, the Cuban crisis and
foremost the gravest and longest drawn aggression in South-East Asia, the
armed intervention of the US in Viet-Nam.

The post-war period has witnessed, however, not only the struggle between
socialist and capitalist states although no doubt this process has a decisive
effect upon the trend of mankind’s evolution. Also in this period events of
major significance have occurred namely the colonial system has reached the
stage of disintegration. The emergence of newly independent states in Asia

{ FLeMing, D. ¥.: The cold war and its origins. Vol. I1. p. 1040.
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and Africa, their policy of non-alignment, the line of non-capitalist evolution,
the wars of national liberation, the fight against the new forms of colonialism
have been and are weakening the position of capitalist states all over the world.
These states, despite temporary setbacks and inconsistencies in their policies,
constitute, in the last analysis, the natural allies and friends of the socialist
world system and are important members of the fight against imperialism.

Western powers who have come to recognize the uselesness of a world
war have changed to a course of locally “containing”
national liberation movements through resorting to military alliances, support-
ing reactionary systems and through local wars.

The question then may be asked: the subject is the practice of peaceful
coexistence while it appears that it is rather the practice of non-peaceful
coexistence which is spoken about. The solution of this apparent contradiction
may he achieved through using a dialectical approach.

A qualitative change has occurred in the practice of peaceful coexistence
in the period after two world systems had emerged. The substance of this
change is that to do away with socialist states through direct, military or even
more ‘‘refined” means has become an impossibility. In the age of thermo-
nuclear weapons a world war has simply become unreasonable. All this amounts
to saying that the road of peaceful coexistence is undoubtedly the only way
out of this situation. This recognition is expressed when “peaceful cooperation”
or other ideas are voiced in the West.

All this is however only one aspect of the qualitative change which has
taken place. The conditions under which peaceful coexistence can be achieved
have become by now different for the international working-class movement
and the socialist world system too.

It must be kept in mind that in the post-war period the forces of capital-
ism have become to begin stabilized again. In addition to the armaments
ace capitalism has proved capable to adapt itself in a flexible way to the
changed conditions. The presence of socialism as a world-shaping factor and
domestic social movements have contributed to evolving new patterns of
state capitalism and the establishing of several facets of the “welfare state’.
Some of the Communist Parties in developed capitalist countries are in many
instances not capable, due either to the post-war anti-communist witch-hunts,
or their own errors and those of the international working-class movement,
of becoming determining factors in policy-making.

The countries of the socialist world system have achieved outstanding
successes in building up socialist society. But they are also faced with solving
tremendous tasks. In addition to burdens they are compelled to undertake in
consequence of the armaments race forced upon them, they have to expand
their national economies in a more energetic and quicker way as well as the
strengthening of some branches of economy which have been lagging behind.

communism’’ and
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The stage reached by now in economic expansion requires new forms and
methods which involves, in turn, that a fight has to be waged against tradi-
tions and customs of old which are difficult to be discarded. In other words
they have to show their superiority in the decisive field of human activity
i.e. in the economic life for good over the capitalist world.

In addition to economie tasks a number of political, legal, cultural and
other problems are to be solved which, while contributing to the building of
socialist society will have, as they have now, a major impact on the peoples
of the capitalist and non-aligned countries. The effect of making the problems,
achievements and perspectives of the evolution of socialism widely known and
the evolution itself is immeasurable. In this course due attention should be
paid to the requirement which is in the words of Palmiro Togliatti as follows:
“It would not be correct to speak of the socialist countries (and also of the
Soviet Union) as if evervthing were in the best of order there. This mistaken
attitude is discernible e.g. in the chapter of the 1960 resolution dealing with
these countries. As a matter of fact difficulties, contradictions, new problems
constantly arise in socialist countries and we have to deal with these in their
reality.”’”

The most important field of the arguments now encountered within the
international communist movement centres around the very problem of the
strategy and tactics to be elaborated for the present period of peaceful coexis-
tence. The arguments are the concern not of a single or several parties but
of the entire international working-class movement. As for the present subject,
the point of departure of the leading group of the Chinese leaders as of now
and the groups sympathizing with them is as follows:

As the nature of imperialism has remained unchanged it is mere illusion
to maintain that the principal field of peaceful coexistence and international
clags struggle are the competition and fight on the economic, cultural and
ideological plane. From these quarters, irrespective of the given historical
situation and power relations instead of peaceful economic expansion the idea
and practice of “revolutionary wars’ or a “revolutionary impetus’ for world
revolution are held desirable. The necessary and correct compromises are
considered betrayal of the cause. They do not assess correctly the position
and strength of the developed capitalist countries, overestimate national
liberation movements and consider Africa, Asia and Latin-America the “storm
centres’ of the world. Such concept underestimates the opportunities afforded
by peaceful coexistence, rejects alliance with non-communist forces, peace
movements and does not wish to make use of international forums where
imperialist influence has to be pushed back in a day-to-day struggle. Proclaim-
ing pseudo-revolutionary slogans such a concept is intent rather on creating

5 Palmiro Togliatti feljegyzése (Notes of Palmiro Togliatti). Térsadalmi Szemle,
10/1964. p. 56.
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new international organizations instead of strengthening the unity and con-
solidation of progressive anti-imperialist forces in the existing ones.

When speaking of the detrimental concept and practices of the dogmatic
attitude the question may arise: before the Chinese leaders appeared with their
dogmatic concepts had the international working-class movement and the
socialist countries not committed mistakes after World War 11 in the practice
of peaceful coexistence? Or as the question is put particularly by certain
politicians and “Kremlinologists” in the West: were the socialist countries
not guilty at least in equal measure of introducing and condueting the cold war ¢

The unequivocal answer to the question is that, as has been outlined
above, the cold war is the direct product of the capitalist world and partic-
ularly of the leading western powers. Among the heaps of books on the “expan-
gionist nature of communism’ and its “aggressive intentions’ a refreshing
one is ‘“The cold war and its origins” by D. F. Fleming. The author, a scholar
far from Marxism shows in two volumes, on 1154 pages that the real roots
of the cold war reach back to 1917 and traces the entire course of western
hostility and misapprehension particularly in the period after World War 11.

The question still has to be answered to what extent did the dogmatic
attitude of J. V. Stalin and such methods of the then leadership had an impact
on Soviet policy.

If western sources are made us of, leaving out of consideration the galore
venomous pseudo-scientific works, it may be read even in G. F. Kennan’s
work that:

“under the impact of these failures (i.e. the Marshall-plan, the establish-
ment of NAT( and the war in Korea) the last years of Stalin were those of
increasing madness and sterility. His thoughts on foreign policy carried him
to a growing extent towards reappraising old situations and re-applying obso-
lete methods and means instead of recognizing the realities of the new times’.

Contrary to the above even several historians in capitalist countries
have reached opposite conclusions. A professor of the Harvard ‘“Russian
Research Centre”’, while starting from sharply anti-communist concepts and
interpretation comes to the conclusion that Soviet policy was based also up
to 1953 on the principle of peaceful coexistence. A December, 1952 interview
given by J. Stalin to James Reston of the New York Times is evoked in which
Stalin pointed out the necessity of ending the war in Korea and the possibility
of meeting President-elect Eisenhower.?

§ KuNNAN, G. F.: Russia and the West under Lenin and Stalin. New York, 1962.
p. 361. “In the face of these frustrations, Stalin’s last years were ones of increasing
madness and sterility. His thought on foreign policy tended to the reliving of old situa-
tions and to the re-employment of old devices rather than to the recognition of the realities
of a new day”.

7 SuuLMaN, M. D.: Stalin’s foreign policy reappraised. Harvard University DPress,
1963. p. 262
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Thus as far as the foreign policy of the socialist countries and the Soviet
Union is concerned the fact that its main task was to preserve and strengthen
the positions of socialism also prior to 1953 continues to hold ground. It would
have been simply impossible to disregard this objective and to embark on
adventures which would have amounted to rejecting peaceful coexistence and
risking the very existence of socialism even in the period when dogmatic prac-
tices prevailed.

It must be added that it has been revealed since in the documents of the
international working class movement and particularly at the XX and
XXII™ Congresses of the Soviet Communist Party that the period has not
been devoid of serious mistakes. When theoretical problems are considered
it will suffice to evoke certain statements voiced at the XIX" Congress or
included in the work by J. Stalin on the “Economic Problems of Socialism
in the Soviet Union”.

It was rather in the practice and methods of peaceful coexistence that
dogmatic attitudes were encountered. As symptoms of such attitudes the
following can be mentioned: rigidity, the comparative restricting of maneouvre-
ing, the use of frequently insulting but not convincing arguments in inter-
national life and relations, the relative lack of endeavours aimed at establishing
mutually beneficial compromises and personal contacts.

After having outlined the practice of peaceful coexistence the following
lessons may be drawn:

A qualitatively new stage has been reached in peaceful coexistence
due to the strength of the socialist world system and the accumulation of
thermonuclear weapons.

Under the prevailing conditions the principal cfforts of the inter-
national working-class movement are directed at securing world peace thereby
to attain the establishment of socialismi on a world scale.

Imperialism and its leading power, the United States are capable
of slowing down the pace of social progress through resorting to local wars,
economic pressure and any other means. Therefore the principle of peaceful
coexistence cannot be considered as absolute one and make it appear as it were
susceptible of answering all questions of international class struggle in itself.

— Together with the gradual gathering of strength of the “third world”
the world system of socialist states must be ready to be prepared for a relatively
long period during which imperialist policy of force will be eliminated by resort-
ing to the various means of international class struggle.

— One of the most important methods of those mentioned above is
the activity carried on in international organizations and particularly in the
United Nations. This organization is an important scene of solving inter-
national disputes, instead of armed conflicts, in a peaceful way, by using
political and diplomatic solutions.
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II.

The United Nations as the result of the anti-fascist alliance in World War 11.

The establishment of the Security Council
as the embodiment of unanimity belween the great powers

(1942 1945)

1. The Second World War even before hostilities had come an end radically
changed power relations existing in the League of Nations period

The Soviet Union’s isolated position was a thing of the past. The coalition
forged against the Axis proved that coexistence between states of different
socio-economic systems is a reality which, despite the very extraordinary
circumstances in wartime, led to cooperation between the then single socialist
state and an important group of capitalist countries.

The western members of this coalition of powers thereby recognized
(in addition to the traditional diplomatic recognition) that the Soviet Union,
a representative of a different social system was an equal partner whose
cooperation would be indispensable in coping with the problems of war and
the post-war period. This certainly does not amount to saying as if the leading
imperialist powers had reconciled themselves to the social system and political
structure of the Soviet Unjon. But it is also a fact that the coalition partners
starting from the realities of the war had to be aware that an international
organization destined to maintain international peace and security cannot
be established without the participation of the Soviet Union.

It is thus obvious that the permanent participation of the great powers,
their cooperation and the principle of unanimity were envisaged as a conditio
sine qua non of the future international organization already in the initial
period of establishing it.

In the first years of the war (meaning now the period between 1940
and 1942) the final pattern was far from being conceived of. Many self-contra-
dictory, nebulous ideas were encountered at that time as regards the sub-
stantive as well as formal issues connected with the organization to be estab-
lished. The most consistent representatives of imperialist projects thought of
reviving the “‘concert of Europe” which would have been tantamount to the
hegemony of a few great powers. Instead of a world organization the thoughts
were directed at solutions on a regional basis in which framework the “‘super-
powers’” could have easily exercized their influence. In Prime Minister Chur-
chill’s view world should have been divided into 3 regional areas. (Europe,
America and the Pacific.) According to this concept these areas should have
formed regional councils and above them a “supreme world council”. Although
Churchill stood for the participation in this Council of the Soviet Union the
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intention was that the hegemony of the “Anglo-Saxon” powers should have
been retained. At first Churchill did not consider China as a participant later
however he considered it as possible.®

Similar projects engaged at first the attention of the official US circles.
Sumner Welles, then Deputy Secretary of State suggested that similar prin-
ciples should serve as the foundations of the future international organization
with the only difference that he proposed the formation of 5 regional councils.

On the other hand the Soviet concept was consistent from the outset
both as regards the universal nature and the participation of great powers in
the world organization. Very probably this was one of the reasons why Presi-
dent Roosevelt in the summer of 1943, approved a memorandum submitted
by Secretary of State Cordell Hull which contained the outlines of a universal
organization.?

The specific nature of the composition of the anti-fascist coalitionaccounts
for the fact that in the communiqué issued after the Teheran conference which
foretold the outlines of the future world organization only the principle of
cooperation between the three great powers (Soviet Union, United Kingdom,
United States) was laid down.

As to the position of the fourth great power, the Chinese Republic, no clear
views were then existing. As has been mentioned Premier Churchill first did
not think of having China as a party evoking the inferior Chinese military
and economic potential as compared to the other three powers. It may be
assumed that the real reason was that the thought that the strengthening of
the Chinese position would jeopardize British interests in the Far Kast on the
one hand and realized, on the other hand that Kuomintang China had been
coming under increasing American influence.

Western sources claim that at first neither the Soviet Union thought
of allotting China a special great power position. No written documents are
available to substantiate this view; only a mention is made in W. Churchill’s
memoirs alleging that J. V. Stalin at first was sympathetic to the British view.10

In keeping with the further progress of war cooperation between the
great powers was becoming closer.

A major role in this process was occupied by the Moscow conference.
The Declaration adopted there may be regarded as the first concrete document
providing clear-cut outlines on the post-war United Nations Organization.
The special position allotted to the Great Powers in the new Organization was
laid down at the Teheran conference in the communiqé of December 1, 1943
issued after the conference. It was in this declaration that the principle of

8 (3oopwiIN, G. L.: Britain and the United Nations. London, 1957.
9 CorpELL, H.: T'he memoirs of Cordell Hull, New York, 1948.
10 Russer, R.: A history of the United Nations Charter. Washington, 1958, p. 54.
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unanimity between the great powers as the basis of the future organization was laid
down for, failing this, no successful cooperation could be envisaged after the war.

The work and results achieved at the conferences in Moscow and Teheran
serve also for the rejection of certain western claims as if the principal role
in preparing the way for the UN had only been played by the two western
powers. Though it would certainly erroneous to by-pass or underestimate the
role of western statesmen (particularly of President Roosevelt) it can be stated
that the elaboration of the principles of the United Nations, its organizational
pattern was effected in a collective way, with the participation of the three
leading powers of the war-time coalition and this collective activity was
expanding during subsequent talks.1

2. When the United Nations was estublished one of the most important
problems was the laying down of the function, scope of authority and
membership of the Security Council. The discussion therefore will be
concentrated wpon. this topic

Views as to the structure and composition of the Security Council became
clearer by the beginning of 1944. Two issues were left for further examination:
the one was France’s participation in the Council in addition to the other four
powers and the second was whether non-permanent members should also be
members in addition to the great powers.

a) Although the great powers were, in principle, unanimous that France
should enjoy identical status with them in the new organization at the time
of the preparatory work there was no French government recognized by all
of them. Although a Council had been active in London which was functioning
as a provisional government and which was mainly concerned with military
matters, Western powers were then reluctant to burn all bridges in respect
of the contacts with the Vichy puppet government. As a result, it was, in a
somewhat paradoxical way, that the United States protected the status quo,
the domination of Vichy over French territories in the Western hemisphere.

The draft on the International Organization which speaks about the
11 members of what is termed the “Executive Committee” lays down in
respect of France that her place should be reserved among the permanent
members until a government, freely elected by the people of France will have
been formed.’? It should be added that this decision was adopted only after
the Normandy landing.

b) 1t is clear that the participation and cooperation of great powers was
t© become the backbone of the new organization. It was still argued, however,

"1 FEporov, V. N.: Istoriya sozdaniya sovieta bezopusnosti OON. DPublished in
Voprosi mezhdunarodnogo prava, 1963. pp. 162 to 164.

12 Postwar foreign policy. Preparations 1939 —1945. Department of State Dubli-
cation 3580, Washington, 1949. p. 598.
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whether there was any need for elected, non-permanent members on the Coun-
cil by the side of the great powers.

American opinion first inclined to forming the Council of the represen-
tatives of the four powers only. President Roosevelt used to say that four
policemen were needed. This trend of thought was reflected in the memoran-
dum forwarded at the end of 1943, which suggested the following alternatives:

- to elect non-permanent members by the side of the great powers, or --- to
restrict the participation in the Council to the four powers only.1

As the outcome of the consultation among the great powers it was
eventually agreed, in the summer of 1944, that non-permanent members
should also be elected on the Security Council. The draft charter, submitted
to the Conference at Dumbarton Oaks, contained already a provision to
this end.

3. The Dumbarton Oaks Conference

The Conference passed off in two phases. Between July 12 and September
28, 1944 the delegates of the United Kingdom, the United States and the
Soviet Union met. The proposals agreed upon in the meetings of the three
were then forwarded by the two Western powers to China (between September
29 and October 7, 1944).

The Conference had an important part in shaping the world organization
as a whole and the structure of the Security Council in particular. The four
great powers attending the Conference confirmed their full agreement with
the creation of permanent memberships expressive of their specific responsi-
bilities, as one of the most characteristic structural features of the Security
Council.

A remarkable change was the replacement of the term Executive Com-
mittee by the term Security Council. The newly chosen designation was a more
adequate expression of the primary functions of the organ, i.e. the maintenance
of international peace and security.

Notwithstanding the adoption of the principle of unanimity the Con-
ference failed to agree upon an appropriate method of voting to express this
principal idea. Eventually the Yalta Conference decided that for a decision
in all non-procedural matters the concurring vote of the permanent members
was required, and that for passing a resolution at least two “eves” of the
non-permanent members were needed. This problem, seemingly one of the
technicality of voting, also confirmed how closely the procedure of voting
was associated with the problem of the composition and membership of the
Security Council.

13 Memorandum of the President, 29th December, 1943. See Postwar Foreign Policy
ete.
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As regards the fifth permanent member, namely France, the closing
document pointed out only that France will be entitled to permanent member-
ship within a certain time.4

As regards the non-permanent seats on the Council the participants of
the Conference were in agreement on the principal points. It was understood
that six non-permanent members would be elected. Those put up as candidates
would have to be elected by a two-third majority, i.e. the election for the
Security Council was declared to be an important matter. The non-permanent
members would be elected for a term of two years. At the same time a ban was
proclaimed on immediate re-election.

This rule guaranteed a quicker rotation of the membership on the Council
among the states members. Consideration had also been given to the principle
of the representation on a regional basis. On the other hand the Conference
prevented so-called ‘“‘quasi-permanent’ places from being created. The system
of quasi-permanent places to which some of the states laid claim, was reminis-
cent of League of Nations practice.

The agreement on the establishment of six permanent seats was at the
same time a demonstration of the readiness on the part of the great powers
to draw other states members into the highly responsible work of the Security
Council. This fact refutes those charges which were, and are still being, voiced
by certain representatives of the western literature on the subject matter.
In their opinion the only thought of the great powers was to promote their
own interests.!s

Some of them would like to discover in the practice of the League of
Nations the precedent which prompted the great powers to this step. It was
said that had logic continued to dominate the drafting of the Charter, only
the great powers would have constituted the Security Council. Why was a
different course taken ? The short reply is, that the precedent of the League of
Nations stood before the powers. Consequently “...A concession had to be
made to the idea of democracy and the principle of representativity’’.1

This school of thought is in the first place displeased with the institution
of a permanent membership guaranteeing the participation of, and granting
a specific role to, the Soviet Union. This is the reason why these writers launch
their attacks against the principle of unanimity of the great powers. Secondly,
it is exactly the group of these authors which believes that the participation
of the small countries in the operations of this important international organ
is merely ‘‘sham democracy”.

Y Dumbarton Oaks proposals for the establishment of a general international organi-
zation. Chapter VI

15 KAurMAN, W.: The organization of responsibility. New York, 1949, p. 523.

16 N1cuownas, H.: The United Nations as a political snstitution. New York, 1959. p.65.
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The participation of the small and medium states cannot be explained
cither by the example of the League of Nations or some sort of a concession.
This is confirmed most conclusively by the agreement reached in Yalta, accord-
ing to which for a valid decision in addition to the concurring vote of the five
powers the positive votes of two non-permanent members of the Council
are also required. The Yalta Conference took place between February 3 and 11,
1945, and was attended by the heads of states or governments of the Soviet
Union, the United States and the United Kingdom. From the point of view
of the world organization the most important resolution was that on the voting-
system of the Security Council. Here the convening of the San Francisco
Conference was also decided.

4. The San Francisco Conference, April 25 to June 26, 1945 (United
Nations Conference on Internationul Organization )

In the following a brief survey will be given of some of the important
resolutions passed in the Conference.

a) According to the Charter of the United Nations approved in the San
Francisco Conference the Security Council has been vested with special func-
tions and competence: In conformity with paragraph 1 of Article 24: ““In order
to ensure prompt and effective action by the United Nations, its members
confer on the Security Council primary responsibility for the maintenance
of international peace and security, and agree that in carrying out its duties
under this reponsibility the Security Council acts on their behalf.”

The founding fathers, i.e. the statesmen who cooperated in the creation
of the United Nations and in the formulation of the Charter, conferred powers
on the Security Council so far without example or precedent in international
law. In fact the Security Council has been vested with authority to enforce
its resolutions by applying sanctions, including the use of armed forces too.

Above all it should be made clear that the Council is not an organization
above the states, it is not the executive of some sort of a world state. There
arc two essential limitations of the activities of the Council. According to
paragraph 2 of Article 24: “In discharging these dutics the Security Council
shall act in accordance with the purposes and principles of the United Nations.
The specific powers granted to the Security Council for the discharge of these
duties are laid down in Chapters VI, VII, VIII and X1I.” As is known one
of the most important of these principles is that of the sovercign equality
which together with the well-known rule of non-intervention in domestic
affairs safeguards the sovereignty of the states members entering the United
Nations of their own free will.

Notwithstanding these limitations of its competence and powers the
Security Council stands for something qualitatively new in international law:

Acta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



96 A. Prandler

it is an agency entrusted with specific duties and vested with specific powers.
It is beyond doubt that this specific legal position is the direct outcome of
the radical changes which have taken place in international relations and in
world politics, and before all, of the coexistence of the two world syvstems.

In conformity with the Charter the specific competence of the Security
Council has been defined in Chapters VI, VII, VIII and XII.

Chapter VI on the peaceful settlement of conflicts in the first place
emphasizes that the parties as far as possible have to find a solution by way
off direct negotiations, inquiries, mediation, conciliation, arbitration, or by
making use of the services of regional organs or other peaceful means (Para-
graph 1, Article 33). At the same time the Security Council is authorized in
the event of a conflict of whatever nature to recommend appropriate methods
of procedure or settlement. If the Security Council shall find that peace cannot
be restored by mere recommendations or appeals then under Chapter VII,
and in the first place in conformity with Articles 41 and 42 the Council may
take action, first such as does not involve the use of armed force (Article 41).
If these measures shall prove inadequate, then the Security Council “may take
such action by air, sea, or land forces as may be necessary to maintain or
restore international peace and security’ (Article 42).

Hence in modern international law the right of having recourse to armed
forces is vested exclusively in the Security Council, except, however, cases
when the states act on individual or collective selfdefence.

Chapter VIII deals with regional agreements. It should, however, be
pointed out that the states members have undertaken that “no enforcement
action shall be taken under regional agencies without the authorization of the
Security Council” (Article 53).

Although Chapter IV of the Charter in the first place deals with the Gen-
eral Assembly, and the Security Council is only dealt with in Chapter V, never-
theless the latter is the most important organ of the United Nations for the
maintenance of international peace and security.

Hans Kelsen, this generally recognized authority of western literature
on the subject also recognizes: ‘“The competence of the Security Council
coincides to a great extent with the competence of the entire Organization;
for the performance of almost all legally important functions of the United
Nations is conferred upon the Security Council either exclusively or together
with the General Assembly.”’1?

As regards its character the General Assembly is before all a consulting,
debating and negotiating body. Unlike the resolutions of the Security Council,
those of the General Assembly are not enforceable. As the forum of sovereign
gtates of equal rights the General Assembly cannot be considered a “world

17 KeLSEN, H.: The law of the United Nations, London, 1951. p. 219.
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parliament’ raised above the sovereign states. The General Assembly has no
powers to initiate actions, or to carry them out.

In conformity with paragraph 2 of Article 11: “The General Assembly
may discuss any questions relating to the maintenance of international peace
and security . . . and . .. may make recommendations with regard to any such
questions to the State or States concerned, or to the Security Council.”” . . This
is followed by the most important statement on the matter, namely that
“Any such question on which action is necessary shall be referred to the Security
Council by the General Assembly either before or after discussion” (italics
added).

According to Article 24 already quoted above the maintenance of inter-
national peace and security is the function of the Security Council. The state-
ment may therefore be ventured that the division of labour between these
two principal agencies is on what the activities of the world Organization
based.

b) As regards the permanent members the proposals submitted by the
Dumbarton Oaks Conference were approved. However, certain Latin American
delegations were intent to obtain a permanent seat for a Latin American
country on the Security Council (Brazil, Costa Rica, the Dominican Republice,
Mexico and Paraguay). Brazil withdrew her motion on the 14th May, because
by then the negative position of the great powers and also of states of other
continents was well defined.

In the same way a Mexican motion for the creation of quasi permanent
seats was denied, as well as a motion of Australia and New Zealand for imme-
diate re-election. The permanent membership of France on the Security Couneil
was made definitive and formal, when Committee 111 unanimously approved
the report of the technical sub-committee 111.1. However, it should be rememb-
ered what bourgeois literature “bashfully” ignores, i.e. that in this matter
the Arab states abstained from voting in protest against the French armed
intervention in Syria and Lebanon.'8

In connexion with the non-permanent seats a number of amendments were
moved in the committec debate. Most of these amendments aimed at the
increase of the number of non-permanent seats. Here too the Latin American
states took the lead, so Cuba, Chile, Ecuador, Venezuela, etc. Their purpose
was first of all to extend the possibility of their own participation.

The committee rejected the proposals for an increase of the number of
non-permanent seats, and approved the original ones on May 10, 1945. How-
ever, a change took place in a rather important matter. The committee approv-
ed the suggestion of the United Kingdom on the criteria of the election of
non-permanent members.

o

8 Kryrov, S. B.: Istoriya Obedinyonnih Natsij, Moskva, 1960. p. 180,
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This problem already emerged in Dumbarton Oaks. On the present occa-
sion further opinions were brought forward. Mexico, Urugay and the Philip-
pines insisted on a general regional distribution of the non-permanent seats.
France, Canada and Australia, in conformity with the earlier British proposals,
wanted to discover the principal criterion for an election on the Security
Council in the degree of the “‘contribution” of the state in question to inter-
national security. The Netherlands thought that a seat should in all cases
be guaranteed for the “Middle Powers”, whereas India fought for the taking
into account of the number of the inhabitants and the economic potentialities.
On the other hand Liberia insisted energetically on a rotational system based
on the alphabetic order of the states.

With the preliminary knowledge of the opposing views the foreign
ministers of the four great powers were looking for a compromise before the
opening of the conference. So a British motion was tabled on the part of the
“hosts” of the conference which combined the two, so often voiced criteria,
i.e. the contribution to the ends of the world organization and the principle
of the geographical distribution. This motion was then defended against any
other attempts, and eventually taken up in the Charter in its Article 23.

¢) In examining the final form of Article 23, i.e. the article defining the
organization of the Security Council, the following conclusions may be drawn:

The members of the Security Council are states, and not persons
(as ¢.g. in the case of the International Court of Justice). The states are acting
through their delegates appointed by them in accordance with their domestic
law. Hans Kelsen holds the view that Article IV/I of the League of Nations
Covenant was more properly worded as it spoke of representatives.’¥ On the
other hand this author believes that Professor Krylov is right in maintaining
that there was a certain progress in the San Francisco Conference in comparison
to Dumbarton Oaks, when in the final wording the term “representative’” was
replaced by “‘states”. (This change puts a yet greater stress on the specific
responsibility and the exclusive rights of the states.)

The non-permanent members are not re-eligible. So the risk of the
creation of ““de facto” permanent members has been excluded.

The General Assembly of the United Nations is bound by the general
criteria to be observed at the election of the non-permanent members. At the
same time it has a complete freedom in the interpretation of these criteria.
None of the States may object to the decision of the General Assembly. In other
words, the states members have no ipso iure claims to the non-permanent
seats, they may merely serve in this function if elected.

d) In summing up the following should be stressed. By creating the
Security Council the Charter of the United Nations, in conformity with the
intention of the Founding Fathers:

19 KELSEN: op. cit. p. 279.
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— Has taken into account the real balance of power as they existed in
the world. Unlike in the case of the Council of the League of Nations, it drew
a clearcut line between the permanent and non-permanent members;

Has introduced a qualitatively new solution in the theory and prac-
tice of international organizations in that the Soviet Union, as the represen-
tative of a new, socialist society, had been vested together with the other
powers with authority which provided guarantees for preventing the misuse
of the world organization against the socialist countries, at least not without
an infringement of the Charter.2°

For passing a resolution a qualified majority is needed. This provision
confers real weight on the votes of the non-permanent members putting obsta-
cles in the way of an arbitrary increase of the number of non-permanent seats,
as such an increase would necessarily entail a change of the voting system.

The election of the non-permanent members has been entrusted to the
General Assembly, and so has been made a question of political struggle within
the organization. Thus the election of the non-permanent members more or
less reflects the power relations as they exist within the United Nations.

In a rather realistic way the solution of the extremely difficult problemn
of future structural changes in the Security Council, so as to adjust to actual
conditions, has been left to posterity. A problem of this sort would as a matter
of course also imply that of the permanent memberships. Here in particular
we have to remember the changes in the position of some of the permanent
members, former representatives of the golden age of colonialism, as well as
the question of representing the developing, newly liberated countries.

111

The United Nations as the scene of imperialist influence
and of the political-diplomatic cold war

(1946 to 1960)

The processus of high complexity taking place in international life can
hardly be attached to definite periods or years. If we ignore problems of
minor importance, turning up on the surface only, the history of the second
phase of the life of the United Nations can nevertheless be associated with the
two dates quoted in the heading. As a matter of fact in this phase of fifteen years
contrary to the optimistic expectations, the cooperation of the victorious powers was
superseded by the cold war launched by tmperialism. Simultaneously also in the
world organization instend of « cooperation of all the great powers the influence

0 FEDOROV: Pravovoe polozhenie Sovieta Bezopasnosti OON . Published in Utchonye
Zapiski, izd. IMO, 1963, pp. 207 to 210.
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of the capitalist powers, in the first place that of the United States, prevailed.
The United States by relying on her undisputed military and economic supe-
riority could easily persuade her allies to exploit the United Nations for their
own political ends.

Imperialist predominance and the cold war manifested themselves
mainly in the following way:

- by preventing to achieve universality of the world organization by
the exclusion of the People’s Republic of China and of the other socialist
countries;

on the political plane, either by direct confrontation, or by subtle
pressure;

in the constitutional field, by the curtailment of the competence of
the Security Council, by way of an artificial expansion of the functions of the
General Assembly, as well as the monopolization of the Secretariat and the
specialized agencies of the United Nations.

1. The prevention of the universality of the world organization

At the creation of the United Nations universality was a self-evident
aim. It is true though that within the general principle there was a restriction
implied, namely that a member state of the United Nations had to be a peace-
loving country. Indirectly this restriction served as a barrier to the admission
of fascist, or aggressor countries, without, however, barring any state from the
membership of the United Nations from the very outset.

Since the victorious powers were unable to sign the peace treaties jointly,
this failure to come to an understanding determined from the very beginning,
the tendency in the formation of the membership. Even in cases like that of
Hungary, when a peace treaty was signed, in Paris, in 1947, the Western
powers vetoed her admission, and also that of the other Kast Kuropean coun-
tries entertaining friendly relations to the Soviet Union.

When now the statistics of the admission of members to the United
Nations of the first years is made subject to a serutiny, then it will be found
that in 1945 there were altogether 51 founding members; in 1946 four new
members were admitted, namely Afghanistan, iceland, Sweden und Thailand;
in 1947 the new members were Pakistan and Yemen; in 1948 a single new
member, viz. Burma, was admitted; in 1949 again a single new member,
Israel, and so also in 1950 Indonesia.

Not a single member was admitted between 1950 and 1955. The Western
powers would like to blame the Soviet Union for this deadlock, although it
was exactly the action of the Western powers which thwarted a sound develop-
ment in the membership. It was due to the fifty-one vetoes of the Soviet
Union that through “package deals’ sixteen new members, among them Hun-
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gary, were finally admitted to the United Nations in 1955. In 1961 also the
Mongolian People’s Republie, and with her Mauritania, Sierra lLeone and
Tanganyika were admitted.

The year 1955 was, to some extent, a dividing line in the question of
the admission of new members. Partly the socialist countries, such as Albania,
Bulgaria, Hungary and Rumania were admitted, together with countries like
Portugal and Spain, partly the large portion of the newly admitted countries
were such as had become independent during the previous years. The wave
of this new tendency in admissions stopped in 1960.

There remained, however, the problem of the divided states, such as that
of the two German states, and in the first place the problem of the represen-
tation of the Chinese People’s Republic in the UN.

As regards the restoration of the lawful rights of the People’s Republic
of China in the United Nations, any lengthy discussion may be dispensed with.
The exclusion of the PRC is one of the principal obstacles to the enforcement
of universality. This is recognized even by those who are otherwise opposed
to the restoration of the lawful rights of China. It stands to reason also that
actually this is a political question rather than an argument on points of prin-
ciple of international law. So far the negative solution of the problem is mainly
due to the unreasonable and reactionary position the United States has taken.

Nevertheless, for the sake of completeness it will perhaps be worth while
to review the arguments in favour of the restoration of the lawful rights of
the People’s Republic of China in a nutshell:

The revolution has not changed the status of China as subject of inter-
national law. Any judgement of the domestic affairs or events of a state,
especially before an international forum, is in conflict with the principle of
non-intervention; it is not the governments that are subjects of inter-
national law, and so members of the United Nations. After the fall of the
government of Chiang-Kai-shek the central government of the people’s China
wielded full authority in China.

The question of representation is a matter of procedure. Essentially it is
one of the acceptance of the credentials issued by the competent organ of the
state, the decision on which is a procedural matter in the UN; the non-
recognition of a state by another cannot be considered an impediment to the
acceptance of the credentials.?!

2. Western influence in the scene of the direct political struggle

The political preponderance of the imperialist powers prevailed in almost
all fields of activity of the United Nations. In a few problems this preponder-

2t MoDpzHORYAN, L. A.: K voprosu o vostanovlenii zakonnykh prav Kituya v OON.
Sovietskiy Yezhegodnik Mezhdunarodnogo Prava, 1959.

Brigas, H.: Chinese representation in the United Nations. Internationul Organi-
zation, VI. 1952.
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ance manifested itself directly and in a rather keen form. The process was
not a street with “‘one-way traffic’’. In the meanwhile the socialist countries
also took the initiative, so in matters of disarmament, decolonization etc.
which were meant to form an important basis for future action. Whereas at
that time the Western powers turned a deaf ear to objections raised by the
socialist countries against numerous UN resolutions, the proposals brought
forward by the Soviet Union and other socialist countries were in most of the
instances bogged down by the majority organized by the leading capitalist
powers.

In the following some of the questions of the first category are reviewed
in chronological order:

a) The Iranian question. Already in the first meetings of the Security
Council in London the Iranian problem came up in response to a complaint
of the Tranian government. The government demanded the withdrawal of
Soviet troops stationed in Iran under valid international agreements signed
before and during the Second World War. In May 1946 the Iranian government
disclosed that the Soviet troops had been withdrawn from Iranian territory
so that the question was taken off from the agenda of the Security Council.
Notwithstanding the matter was alreadv an indication of the decay of the
harmony of the great powers.

b) The Czechoslovak situation. After the events in Czechoslovakia in
February 1948 the United States, with the complicity of the permanent dele-
gate of the bourgeois government of Czechoslovakia and upon request of Chile,
attempted to institute an investigation of these events by the Security Council.
Naturally the Czechoslovak government objected to the interference in the
domestic affairs of the country, and the appointment of a subcommittee was
not adopted by the negative vote of the Soviet Union.

¢) The violation of ‘‘fundamental human rights” in Bulgaria, Hungary
and Rumania. First Bolivia at the instigation of the United States lodged a
complaint in the General Assembly on the 16th March, 1949 requesting an
inquiry into the trial of Cardinal Mindszenty. Later on Australia asked the
General Assembly to investigate the state of fundamental human rights in
Hungary and in Bulgaria with special regard to religious and civic freedoms.
On April 30, the General Assembly passed a resolution expressing its deep
concern on account of the events. In October 1949 Australia brought a similar
charge against Rumania. Then by forwanding a request to the International
Court the Fifth Session of the General Assembly condemned the three govern-
ments for their refusal to take part in an inquiryv into the violation of the
peace treaties. This action of the Western powers was the more hypocritic
because at the same time they frustrated the admission of the countries in
question to the United Nations.

d) The Korean question. Since the joint American-Soviet Commission
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was sitting without producing any results in 1946/1947, the United States
made use of the assistance of the United Nations already at that time, when
in the Second Session of the General Assembly, on November 14, 1947, the
United States insisted on sending a UN Temporary Commission to Korea.
This was the beginning of the use of the United Nations for ends conflicting
with the UN Charter.

Along the 38th parallel, after a series of earlier frontier skirmishes, on
June 25, 1950 operations on a major scale were launched. The UN Temporary
Commission reported that the Korean People’s Republic began the operations
and was still continuing them. On the ground of this report the Security
Council in the absence of the Soviet Union and at the motion of the United
States passed a resolution on the same day. The motion was carried by a major-
ity of nine votes against an abstention (Yugoslavia).

In a characteristic manner President Truman as early as June 26, 1950
ordered the United States air and naval forces to back South Korea, although
the Security Council passed its second resolution only on the following day.
By this resolution the Security Council appealed to the members of the United
Nations to extend the assistance needed for the repulsion of an armed attack.
This resolution too was unlawful, because a permanent member, the Soviet
Union, was absent. Yugoslavia voted against the resolution, whereas India
and Egypt abstained from voting.

Adhering fully to the thesis that for a valid resolution the unanimity of
the votes of the permanent members of the Council is required, we have to
admit that interpretation to the contrary may also be given to this provision,
among others on the ground that abstention from voting essentially equals the -
absence from voting. On the other hand it is also true that had not the Soviet
Union been absent at the meeting of the Security Council in protest against
the presence of the delegate of the Kuo-Min-tang, from January 1950, then
in case of a “nay” it would have been easier to fight against the utilization
of the United Nations for imperialist ends.

When the Geneva Conference of 1954 on the Korean question ended in
a failure owing to the attitude of the sixteen member states of the United
Nations which took part in the war, the Western powers again wanted to
make use of the United Nations for their designs. Already at the beginning
of the armed conflict in Korea the United Nations Commission for the Unifi-
cation and Rehabilitation of Korea was called to life (UNCUR K). The inter-
vention of the United Nations conflicted also with the armistic agreement
which had left the settlement of the Korean question to a political conference.

The actual use of the authority of the United Nations, the continuance
of the United Nations Commission for the Unification and Rehabilitation of
Korea, the annually repeated debate in the UN and the though gradually
declining majority support for the Western position, all indicate that the
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Korean question was the gravest crisis in the history of the United Nations, when
so-called UN forces were used against the socialist countries.

e) The so-called Hungarian question. By the side of the Korean question
the political and ideological preponderance and the influence of the Western
capitalist world manifested themselves within the United Nations most
clearly in the Hungarian question. It was exactly owing to this question that
after the hope inspiring events of 1954/1955 leading to a détente of the inter-
national tension the United Nations relapsed into the chasm of the cold war.
Although the Suez crisis afforded an opportunity to the Soviet Union and the
socialist countries in general to reinforce their position, it merely mitigated
the renewed cold war tensions, but did not alter the facts. That is why, in the
view of this author, this period in the history of the United Nations now under
discussion dragged on until 1959/1960, i.e. the years while the “Hungarian
question” placed a heavy burden on the socialist countries. Although the
‘““Hungarian question’ remained on the agenda of the General Assembly until
1962, owing mainly to the changes in the international situation, and the grow-
ing prestige of Hungary, it became a merely formal matter, until it passed
away completely. Nevertheless the ‘“Hungarian question” should remain
a warning example even today: when class struggle in international life reaches
its keenest phase, like what happened in the case of a given member state,
the majority of the member states of the United Nations will hardly be able
to disown their class allegiances.

3. Manifestation of Western influence in the constitutional field. Organiza-
tional arrangements brought about by the violution of the UN Charter

Western political preponderances has been accompanied by the violation
of the spirit and the letter of the Charter, by the deformation of the agencies
of the United Nations. The exploitation of the United Nations by the Western
powers for their ends in the first place infringed upon the competence and
the rules of the Security Council. Therefore in the period under review every
effort was made to paralyze the operations of the Security Council, and instead
of the Council the General Assembly with its safe majority was vested with
an authority which was beyond its competence. At the same time attempts
were made to wield influence on the Secretariat and the person of the Secretary
General, by unduly extending their functions.

a) Paralyzing the Security Council. WWhen the United Nations was called
to life, there were definite ideas to make the Security Council the supreme
guardian of international peace and security. In the years of the cold war this
policy was doomed to failure, mainly owing to the rigidly opposing positions
taken by the powers. The Western powers confronting the Soviet Union could
in addition to the votes of the other four permanent members of the Council
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reckon with two Latin-American votes, further with the votes of a Western
state, or two, belonging to a military alliance, whenever it came to decide on
important matters. It was due to this overwhelming majority that a recourse
to the so-called individual veto became superfluous for the Western powers
and in the first place for the United States. Even American authors on inter-
national law recognize that it is but sheer hypocrisy when the United States
boasts of never having had recourse to interposing a veto. In fact the use of
the “hidden veto” was always within reach. Often it was more convenient to
abstain from voting, after the allies voted against an unwelcome motion or
also abstained from voting.®

On the other hand often the Soviet Union remained by itself with her
position, since by ignoring the “‘gentlemen’s agreement’” entered upon in
London, in 1946, in a number of occasions Kast European socialist countries
were prevented from occupying the non-permanent seat to which they were
otherwise entitled. So between 1950 and 1960 there was hardly an Kast
European non-permanent member on the Security Council, whereas during
the same period Turkey was elected twice and Japan once. The situation
remained unchanged until of late when the seat of Czechoslovakia was taken
by Malaysia for the term of one year.

Under such and similar circumstances the resort to the right of veto
by the Soviet Union was wholly logical. So between 1946 and 1959 the Soviet-
Union was forced to cast a veto on 88 occasions. It has to be pointed out,
however, that about one half of the vetoes was cast in connexion with the
admission of members. One third of the balance was the outcome of a direct
confrontation with the imperialist powers, another third was cast in the interest
of the other socialist countries, so e.g. on account of the “Hungarian question”
the Soviet Union had to resort to veto on six occasions. The remaining part was
made up of vetoes in the interest of the developing countries, in matters of
decolonization.

The paralyzing effect of Western policy can be also assessed on the ground
of the number of meetings. Whereas until 1948 there was a rising trend in the
number of meetings of the Security Council (there were altogether 168 in
1948), in 1955 the Security Council was convened only on 23 occasions, in 1958
on 36 occasions, while the bedrock was touched in 1959 with bare five meet-
ings.2

Although an analysis of the votes and the number of meetings merely

2 xOoODSPEED, 8.: The nature and function of international organization. New York,
1959 153
959. p. 153.
23 STOESSINGER, J. (1.: The United Nations and the superpowers. New York, 1965.
4 MorGENTHAU, H. J.: Politics among nations. 3rd ed. 1960.
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expose the symploms of the disease, still the results of this analysis must be
accepted as the indication of a decline of the authority of the Security Council
till the very last years of the fifties. This decline was accompanied also by other
similar symptoms, such as e.g. the atrophy of the general staff committee of
the Security Council, the total abandonment of dealing with disarmament
questions ete.

b) Unconstitutional extension of the competence of the General Assembly.
Simultaneously with paralyzing the activities of the Security Council the com-
petence of the General Assembly was extended. The method followed here was
to take off from the agenda of the Security Council by procedural way and by
simple majority items where in the Western view no progress could be expected,
and transfer them to the agenda of the General Assembly. Further by giving
erroneous interpretation to paragraph 1 of Article 12 of the Charter the General
Assembly approved recommendations even in matters which earlier were before
the Security Council (e.g. in the Palestinian question, the Korean dispute
and later in the Congolese affair).

It was in connexion with the Korean war that a resolution illegally
extending the competence of the General Assembly, and perhaps most con-
flicting with the Charter, was born. This was Resolution 377/V. passed by the
Fifth Session of the General Assembly in November 1950, the notorious reso-
Iution of Uniting for Peace. The principal points of the resolution may be
summed up as follows:

When owing to a veto the Security Council is unable to initiate an
action, then in case of need the General Assembly may be convened within
twenty four hours.

In this case the General Assembly may approve recommendations,
here included the use of armed forces.

— The General Assembly may suggest to the states members to keep
in readiness armed forces, which in case of emergency would be placed at the
disposal of the United Nations.

The General Assembly created a Peace Observation Commission
whose function was to forward reports on the actual trends in the international
tension.

-- The General Assembly further organized a Collective Measures Com-
mittee, which also had to forward reports on its activities.

Obviously these provisions claimed to transfer to the General Assemblv
competences which otherwise would have been those of the Security Council
in accordance of Articles 12, 25, 41 and 43 of the Charter.

The resolution of “Uniting for Peace” was in addition to the Korean
War invoked also at the time of the Suez and Near East crises, when the
United Nations Kmergency Force was called into existence. However, at the
same time it was evident that many of the provisions of the resolution remained
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a dead letter, in the same way as the committees mentioned earlier, although
officially these committees were never dissolved.

c) Western influence within the Secretariat and the extension of the compe-
tence of the Secretary Qeneral. In conformity with Chapter XV (Articles 97
to 101) of the Charter the Secretariat is composed of the Secretary General
and his staff. The Secretary General is the principal administrative and exec-
utive officer of the Organization. As is known the function of the Secretary
Goneral and the Secretariat essentially in his service, is to carry through the
duties devolving on him of the resolutions in a manner independent of all
other member states. The term “international civil servant” insists on an
impartiality posutlating ideal conditions on the part of UN employees.

According to the Charter the authority of the Secretary General is fairly
extensive. In conformity with Article 98 wide discretionary powers are vested
in the Secretary General in the course of the implementation of the resolutions
of the United Nations agencies. In conformity with Article 99 the Secretary
General has extensive initiative functions in that he may call forth the atten-
tion of the Security Council to situations jeopardizing peace and security.

To avoid any misunderstanding here the problem is not one of depriving
the Secretary General or the Secretariat of any of their law ful competences.
What is considered a negative symptom is partly that the first persons filling
the post of a Secretary General were rather inclined to respect the intentions
of the Western powers, partly the leading positions on the staff of the Secre-
tariat were filled with Western nationals.

The first Secretarv General of the United Nations was the Norwegian
Trygve Lie. In his Memorandum of 1946 he defended the position that the
Security Council should keep on its agenda the question of the withdrawal
of the Soviet troops from Iran. Two years later he sponsored the European
reconstruction programme, the Marshall Plan. On the other hand we have to
admit that in the beginning of 1950 in the known Memorandum of the Secre-
tariat Trygve Lie took a stand for the recognition of the United Nations mem-
bership of the People’s Republic of China. The “‘political death” of Trygve
Lie came about, however, when he gave his wholehearted support to the Korean
War. Then at the end of 1950 under American pressure and by violating the
Charter the General Assembly extended his office term by another three
yvears. The Soviet Union and the socialist countries refused to recognize him
as the Secretary General of the United Nations and henceforth addressed their
correspondence to the Secretariat. '

The submissive attitude of Trygve Lie became even more accentuated
at the time of the US attacks against the integrity of the Secretariat of the
United Nations. In 1952, in the period of McCarthyism, a witch-hunt began
against staff members suspected of communist sympathies, or American
nationals on the staff with an alleged communist past. Trygve Lie without
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waiting for the result of an inquiry instituted by the United States Government
dismissed altogether twenty temporary and permanent members of the Secre-
tariat. He argued that an American communist could not be a representative
American national because the party had been declared a subversive group
in the United States. Since the UN Secretariat was in the territory of the
United States, reason dictated that there should be no American communist
on the staff.

Later the administrative tribunal of the United Nations adjudged an
indemnity to eleven dismissed persons. First some of these were recommended
for reinstatement, under Western pressure, however, the first decision was
finally upheld. What was even more revolting that no indemnity could be
paid from the ordinary budget of the United Nations as this was vetoed by
the United States.?

As regards Dag Hammarskjold the first impression was as if he had
drawn the necessary conclusions and would discharge his functions accordingly.
This was confirmed by his unanimous election for another term on the expiry
of his first term. Yet during his office term it was evident already from the
very beginning that with tacit Western encouragement he was steadily stricing
for securing an ever more independent role for the Secretary General. This
policy eventually led to therole he had in the Congo crisis, when he provok-
ingly remarked in the Security Council that if he would not be given definite
instructions he would proceed on his own judgement. This attitude led to the
formation of the “Congo Club” in 1960 within the Secretariat, which under
the leadership of the deputy Secretaries-General, Mr. Ralph Bunche and
Mr. Andrew Cordier, enforced Western influence. It was in this period that
the process which had set in earlier, that key and executive positions in the
United Nations Organization should preferably be filled by Americans, British,
or other Western nationals, reached its very peak. The preponderance of a
staff composed of nationals of the Western countries influenced to a great
extent the organization of certain actions of the United Nations.

The reaction of the socialist countries and the withdrawal of their con-
fidence was a natural outcome. In the changed situation in fact new methods
and new solutions were needed in order to put an end to the one-sided activities
of the pro-Western secretaries-general. Although the Soviet proposals for the
appointment of the Secretary General, the so-called “‘troyka’ principle, and
its variants, failed to mature to the letter, still after the death of Hammarskjold
in 1961 an evolution set in whose consequences will be discussed later.

To sum up: After the three principal institutions (Security Council,
General Assembly, Secretary-General) have been reviewed the statement may
be made that the principal feature of the period under discussion was the

25 STORSSINGER: op. cit. pp. 40 to 48.
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prevailing influence of the Western powers. The designation of 1960 as the last
year of this influence is justified by the circumstance that

it was in that year that the pro-Western activities of the Secretary-
General and the Secretariat was at its zenith; - - the role the United Nations
played in the Congo affair meant a relapse in the struggle against colonialism
under the circumstances;

the Hungarian question was still the cause of relatively more diffi-
culties up to the beginning of the sixties.

On perusing this chapter the reader may have the impression as if this
author had presented the events in a too biased manner and in a too sombre
light. The United Nations would appear as a wholly negative institution, not
worth the exertion of efforts of its Members displayed within its framework.

We have set out from the assumption that under the conditions of peace-
ful coexistence the United Nations is an international forum of outstanding
importance, where states belonging to different political systems may coop-
erate. In the beginning this fundamental trend of the world organization could
hardly prevail and it was rather the negative traits that manifested them-
selves. Still even at that time the United Nations was a useful international
plaiform for the Soviet Union and other socialist countries too, a platform
where opportunity afforded itself to unveil imperialist tendencies and to
popularize socialist achievements. In this period the socialist countries took
the initiative and assumed the principal role in the fight for the liquidation
of colonialism. T'his was the most positive trait in the history of the United Nations.
This struggle culminated in the approval of the Declaration on Decolonization
in 1960. The Declaration became a milestone of a new era in the history of
the United Nations.

The year 1960 expressed only roughly the change in the power relations
and the stage the evolution of the United Nations had reached. This evolution
may in fact be traced back to the years before. Apart from the liquidation
of colonialism a number of positive signs could be discovered in several other
problems earlier, such as initiatives in the matter of disarmament, in the fight
agrainst war propaganda, in the definition of aggression, ete.

The isolation of the socialist countries was to a high degree due to the
dogmatic, rigid foreign policy, mainly up to the middle of the fifties. Although
the scope of the present study does not permit a too detailed discussion, still
it is beyond doubt that in the otherwise brilliant oratory of V. M. Molotov and
A.J. Vishinski, the United Nations was conceived as a more or less static
institution where in a hostile atmosphere there was little hope for a change in
the power relations and so for brighter vistas. This basically defensive approach
was in close relationship to an underestimation of the potentials and impor-
tance of the newly independent countries and so also of their value as allies.
The problems and errors which cropped up in the international and domestic
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relations of the socialist countries offered further targets for the attacks
launched against them in the United Nations.

Iv.

The United Nations and the Security Council
in the state of change and transition. 1960 to 1967

1. The end of the fifties and the opening years of the sixties were a turning
point in the history of the United Nations

The earlier character of the Organization underwent a change: imperialist
influence slowly yielded to the growing influence of the socialist countries
and the countries of the “third world”.

The United Nations Organization does not live in a vacuum: it is an
organic part of the totality of international life. Consequently the changes in
international life, the shift of the power relations in favour of the socialist
countries in the second half of the fifties, of necessity made their effect felt
also in the life of the world organization. However, the shift in power relations
manifested itself not at a single stroke and directly in the United Nations:
the consequences were felt later only and through transposition.

The gquantitative growth of membership was accompanied by qualitative
changes in these years. The admission of sixteen African states in 1960 was
responsible for shifts in the distribution of votes by the particular groups of
states. The growth of the number of Afro-Asian states was a natural outcome
of the growing strength and the success of the struggle for freedom of the
colonial territories. The successful struggle for independence at the same time
reinforced the anti-colonialist front within and without the United Nations.
The number of socialist countries also increased from five to twelve, although
this increase was still far from being expressive of the true weight of the socialist
countries in world politics. Still what was of even greater importance was the
Sformation of « united front of the socialist countries and the non-aligned countries
in some of the essential problems, in the first place in the colonial problem. The
first great victory of this united front was the approval of the Declaration
on Decolonization.

In the chapter before we have already spoken of the change in the person
and the methods of performing the functions of the Secretary-General, after
the death of Dag Hammarskjold. It would be incorrect to attribute the change
exclusively to subjective circumstances, i.e. the person of Secretary-Gieneral
U Thant. The objective condition of a change had matured by that time. At the
same time the person of U Thant was a highly fortunate choice. In fact a pro-
gressive politician of a non-aligned state with a sense for reality was elected
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in his person. A sign of the recognition he met with was his re-election in 1966,
by unanimous vote.

The election of a new person to the high post of a Secretary-General did
not, and even could not, mean a radical change as far as the Secretariat as
a whole was concerned. However, a slow change has started in the implemen-
tation of resolutions, in filling certain posts, and in particular those of the
deputy and assistant Secretaries-General, as greater attention is given to an
equitable geographical distribution.

Also the policy of the socialist countries has undergone « change in its
relations to the United Nations. The attendance of the Heads of State of the
socialist countries in the Fifteenth Session of the General Assembly, and in
the Special Emergency Session convened in the summer of 1967 on account
of the Middle East situation was of importance not only because of its formal-
ities. It was an expression of the high esteem the United Nations enjoyed
in the socialist world and also of the determination to continue its struggle
within the United Nations for building up an international organization con-
forming to the objectives defined in the Charter. Nor could the personal
impression and experience be ignored which the United Nations at work
presented to the statesmen on visit notwithstanding the many definciencies
of the Organization.

2. The results of the transition

The results may be ascribed in particular to two factors. Partly the
alliance of the socialist and the newly independent countries forced the Western
world to concessions. Partly, the change in the power relations brought about
a certain cooperation between the two super powers, viz. the Soviet Union
and the United States, if even with hitches and relapses (e.g. the Berlin, the
Cuban crisis or the US aggression in Viet-Nam).

a) Declaration on the GQranting of independence to the Colonial Countries
and Peoples. The assistance given to the liquidation of the colonial system was
perhaps the most outstanding of all action of the United Nations.

The Resolution 1514/XV of the United Nations, briefly called Declaration
on Colonialism, which was adopted by the General Assembly on December 15,
1960, became a landmark in the history of the United Nations. To assess the
effects and the significance of this declaration a few words have to be said on
the relations of the United Nations, to the problem of the liquidation of the
Colonial systen.

The Charter of the United Nations devotes a significant part to the colo-
nial problem. Chapter XI includes the declaration regarding non-self-governing
territories, Chapter XII discusses international trusteeship system (which
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superseded the system of mandates of the League of Nations), Chapter XIIT
deals with the Trusteeship Council.

Chapter X1 defines the principles of the liquidation of the colonial
system, when Article 73 declares that “Members of the United Nations which
have or assume responsibilities for the administration of territories whose
peoples have not yet attained a full measure of self-government recognize the prin-
ciple that the interests of the inhabitants of these territories are paramount . ..”
(italics added).

Article 76 of Chapter XI1I reads as follows: ‘“The basic objectives of the
trusteeship system ... shall be: ...b. to promote the political, economie,
social, and educational advancement of the inhabitants of the trust territories
and their progressive development towards self-government or independence . ..”
(italics added).

The principles inspired by the Soviet Union brought about momentous
changes already during the first fifteen years of the United Nations. Still it
took many years until the colonial powers could be forced in addition to for-
warding information of the situation in colonial territories and to working
out recommendations based on such information to recognize the competence
of the General Assembly in studving the colonial problem as a whole and in
taking appropriate measures.

By 1960/1961 more than thirty territories, among them seven (out of
eleven) trust territories attained statehood and full, or occasionally limited,
independence. The change in the number of members smoothed the path in
1960 to a frontal attack with the target to approve a document which for the
essence of its content meant something qualitatively new in respect of the
interpretation of the Charter.

The declaration based on Soviet initiative and finally worked out and
worded by the Afro-Asian countries proclaims:

The peoples of the world are desirous to put an end to colonialism,
in all its form.

Foreign suppression, domination and exploitation amount to a denial
of the fundamental human rights, run counter the Charter and ohstruct world
peace. :
All peoples have the right to self-determination. Inadequacy of polit-
ical, economic and social preparadness cannot be an excuse for a delay in
granting independence.

-- Immediate measures have to be taken in order that peoples of non-
self-governing and the trust territories might attain the full measure of inde-
pendence and freedom.

However, the words of the declaration have been, and are being carried
into effect, with difficulties only. In order to speed up the process of decolo-
nization in 1961 the General Assembly approved a further resolution on the
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enforcement of the declaration. On the ground of this resolution a special
commission has been organized whose function is to study experience gained
with the enforcement of the declaration and to submit recommendations to
the General Assembly. The resolution also emphasized that a further delay
in the enforcement of the declaration might become responsible for interna-
tional clashes and the source of misunderstandings.

The commission was originally formed of seventeen members. Later the
number of members was increased to twenty four. It can be said without
exaggeration that the commission is one of the most important elected organ
of the Assembly. During the last years it studied the conditions of seventy
colonial territories. A number of them have already achieved its independence,
and become members of the United Nations. In fact the committee of twenty
four and main committee IV of the General Assembly are the most important
organs in the fight against colonialism. To appear as petitioner before these
bodies, or to appeal to them, inspires the colonial movements of liberation
with hope and self-confidence.

b) The relaxation of the international tension, the temporary ‘‘détente”
have proved that an efficient operation of the United Nations depends on the
degree of cooperation of the great powers. The United Nations has been able to
produce a few modest, tentative steps mainly in the problem of disarmament
after the hopeless failures of the first vears of the Cold War. As early as 1952
a resolution was passed by which the Assembly created a Disarmament Com-
mission, but which still remained paralyzed in its work for general and complete
disarmament in spite of its enlargement in 1958 to include all members of the
UN. Under more propitious augury a new Ten-Nation Disarmament Committee
was formed in 1960. At the end of 1961 by enlisting the cooperation of eight
non-aligned and neutral states, the number of states represented on the com-
mittee was raised to eighteen, which is now known as the EKighteen-Nation
Disarmament Committee (ENDC).

Although organizational provisions, resolutions, memoranda, etc. have
not much advanced the cause of disarmament, still all these have contributed
to the creation of a certain atmosphere of confidence. In 1963 the first symbolic
agreement was reached by the establishment between Moscow and Washington
of the “hot line” (on the initiative of the KNDC). Then an agreement was
reached on a partial test ban treaty which, notwithstanding its many short-
comings, has remained an example of the efforts made in disarmament. Results
in a positive sense have been achieved also in the field of peaceful exploration
of outer space. Although at the beginning of 1959 no agreement was reached
for the creation of a so-called “ad hoc” committee, by the end of the year
a committee was appointed of which Hungary is also a member. The com-
mittee size of which later on was extended in 1962 sent out a legal and a tech-
nical sub-committec. Simultaneously with the organizational progress certain
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results could be recorded in the resolutions of the years 1960 to 1968 dealing
with the principles of peaceful exploitation of outer space and particularly the
agreement on the rescue of astronauts and return of space objects.

¢) New symptoms may be discovered in one of the most important
fields of the activities of the United Nations, namely in the maintenance of
international peace and security.

Even before the Security Council could produce a few modest results.
When in the earlier chapters negative examples were quoted to illustrate the
period between 1946 and 1960, this was done merely to demonstrate the prin-
cipal trend of the period, i.e. the use of the United Nations for imperialist
ends. However, even before there were actions of the Security Council, which
inspired with hope and which confirmed that the United Nations, if on a
limited scale only, could be used with success for the maintenance of inter-
national peace and security. Such actions were e.g. those launched to settle
the Palestinian problem, the Indonesian and the Kashmir questions. Except
the second question, which was a colonial one, in the other two only tempo-
rarv results were born. The United Nations Organization was unable to find
a final solution. In the following phase the observation could be made that
there were fewer and fewer “‘great questions’” which the United Nations tried
to tackle. Simultaneously the number of special actions with a variety of back-
grounds was steadily growing. For want of a better and more accurate term
these received the name of “peacekeeping operations’. This expression should,
however, be used only in lack of a better one, and with quoting marks. The
term cannot be found in the Charter, nor is there a gencrally accepted defi-
nition for it.

A common criterion of United Nations peace-keeping operations is that
they are not actions of enforcement directed against some sort of an aggressor
as foreseen as the time of the formulation of the Charter, especially of its
Chapter VII, but have as their end the liquidation of local conflicts, in the
majority of cases under circumstances where the direct confrontation of the
two super powers could be averted. The thesis may be demonstrated on hand
of three examples:

The question of West Irian

After the disintegration of the Dutch colonial empire West Irian re-
mained under Dutch administration. Since the negotiations between the Nether-
lands and Indonesia failed to produce the desired result, through the medi-
ation of the United Nations again direct negotiations were taken up in Decem-
ber 1961, which were terminated on August 15, 1962. Accordingly the Nether-
lands transferred the administration of the territory to Indonesia, on the under-
standing that with the assistance of the United Nations this country would
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take care of a settlement bv respecting the right of self-determination. The
XVIIth Session of the General Assembly of the United Nations took note
of the agreement and authorized the Secretary General to discharge the
functions entrusted to him with the assistance of the United Nations Tempo-
rary Executive Authority ~ UNTEA. After a successful discharge of the duties
in connexion with the armistice the Dutch administration officially trans-
ferred its powers to UNTEA, on October 1, 1962, and on May 1, 1963 the
territory was transferred to Indonesia. It was for the first time that a certain
territory was under the direct administration of the United Nations. According
to Secretary-General U Thant UNTEA was a unique experience which repeat-
edly demonstrated the capacity of the United Nations to perform a variety
of functions provided it received the necessary support from the member
organizations.

The question of Yemen

The Yemen revolution began with the military revolt of September 26,
1962. After the spread of the civil war and owing to the interference of extra-
neous forces eventually the parties, and so the Yemen Arab Republic, accepted
the mediation of the United Nations and the sending of observers. The Security
Council by resolution of June 11, 1963, requested the Secretaryv-General to
send out a group of observers, the United Nations Yemen Observation Mission,
UNYOM. Saudi Arabia and the United Arab Republic jointly undertook the
defray of the expenses of the Mission. The Mission was composed of Canadian
and Yougoslav units. Since the operations of the Mission, from July 1963 till
September, 1964, failed to bring about a cessation of warfare, the Secretary-
General recalled the Mission. The Security Council took note of the action of
the Secretary-General. He emphasized that only negotiations of the parties
concerned in a high level would produce a solution.

The question of Cyprus

United Nations forces are in Cyprus since 1964. The United Nations
Force in Cyprus, UNFICYP, is one of the most important United Nations
ventures of the latter vears.

Behind the unanimously accepted resolutions the fact lies hidden that
the NATO countries, in the first place the United States and the United King-
dom, failed to settle the problem within the NATO. As a matter of course,
their “solution’ would have meant an end to the independence and sovercignty
of Cyprus (e.g. the Acheson plan). The socialist countries also sponsor the Cyp-
rus action of the United Nations, though not without reservations. It was
thought, however, that this action would guarantee a more or less satisfactory
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solution. Although the United Nations did not advance the settlement of
the problem to a solution, still the presence of the United Nations forces and
the mediation of the Organization prevented further yet graver clashes. The
repeated debates and discussions in the Security Council and in the plenary
sessions of the General Assembly, and even the efforts of the mediator, were
not quite in vain. The experiences gained with United Nations “presence”
are rather instructive for the future. Here in particular the mediatory role of
the Secretary-General and his representatives Mr. Tuomioja, who meanwhile
died, and Mr. Galo Plaza (who resigned on account of adverse Turkish criti-
cisms), should be mentioned. For the last time the Security Council extended
the mandate of UNFICY P until June 15, 1969.

d) Growth of the role and weight of the Security Council. 1t is by no means
an exaggeration to state that we are witnessing a certain revival of the author-
ity of the Security Council after the discouraging experiences of the fifties.
At the first glance this revival manifests itself in external symptoms, e.g. the
growth of the number of sessions of the Security Council be leaps and bounds.
Whereas in 1960 the Council met on seven occasions only there were 104
sessions in 1964, 81 in 1965, and 46 in the first half of 1968.

However, the qualitative change is of even greater importance. Here
changes may be recorded mainly in the categories of questions which are
referred to the Security Council. More and more problems begin to dominate
which are associated with the disintegration of the coloniul system or with the prin-
cipal fields of the fight against imperialism. This will hold even in considering
that during the latter years numerically many of the debates in the Security
(‘'ouncil concentrated on the Middle East crisis, the Kashmir question, or the
dispute between India and Pakistan, and the Cyprus dispute. Apart from the
fact that essentially these problems have been left over from the colonial past,
a growing number of topics is brought before the Council such as the fight
against Apartheid, the problem of the Portuguese colonies, the recent inter-
ference of the imperialist powers in Congolese affaires (the Stanleyville opera-
tion), the aggression of the United States against the Dominican Republic
(29 sessions), the Yemen question, the Southern Rhodesian question, the
complaint of Senegal against Portugal ete.

On these occasions the Western powers in the first place the United
States and the United Kingdom are put to a permanent defensive position,
whereas the Soviet Union and the non-permanent socialist member of the
Security Council in a close co-operation with the Afro-Asian countries, even
in the Dominican crisis occasionally with cautious Latin American support,
could play a leading role in anti-colonialism and anti-imperialism.

Often the question may be asked, in the last resort what is the result
of the many sessions of the Council? For practical purposes little has been
achieved. In the South African Republic the policy of Apartheid is followed
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as before, in Southern Rhodesia the white minority has taken over power,
in the Dominican Republic behind the the scene of the Organization of Ameri-
can States the United States has achieved its aims.

All this is true. Yet it would be a mistake to ignore the principal trend.
Actually it is the Western world that is in a defensive position, and not the
socialist countries. In front of the majority aligning in the debates the Western
powers have to withdraw on more and more occasions, or to explore the chances
of a compromise.

Apart from the moral effect, also palpable results may be recorded.
Both the United Kingdom and the United States have been forced to agree
to an embargo against the Republic of South Africa, although earlier they
would turn a deaf ear to proposals to this end. The same measures had to
be agreed to in the case of Southern Rhodesia. A few years before the United
States would have simply ignored protests of world opinion against interven-
tions in Latin America. Here the example of Guatemala may be mentioned.
Actually the United Nations sent its representative to the Dominican Republic,
though on account of the opposition of the United States only with limited
powers, and the Secretary-General forwarded regularly reports on the develop-
ment to the Sccurity Council.

This process has become even more accentuated with the enlarge-
ment of the Security Council by the four new non-permanent Afro-Asian
members.

Here a word has to be said of the increase of the number of members
of the councils, i.e. the Security Council and the Economic and Social Council.
As is known in 1963 the socialist countries in order to safeguard the rights
of the People’s Republic of China abstained from action on this question. The
socialist countries did not want to take a stand unless in full knowledge of
the position of the People’s Republic of China in the matter. Since no clear-cut
answer was given, eventually the socialist countries were in the same boat
with the Western powers (which wisely left the reasoning to the socialist
countries) against the Afro-Asian and Latin-American countries (Yugoslavia
supported the latter). On the following day the declaration of the Pecking
government was received, which charged the Soviet Union of taking a position
against the interests of the Afro-Asian countries merely for alleged selfish
ends. Still it was the Soviet Union in association with the other sociclist
members of the Security Council and the General Assembly which was the
first to ratify the new amendment of the Charter. When the enlargement of
the Security Council the same applies also to the KCOSOC bringing about
a change in the power relations in favour of the socialist world has to be greeted
sincerely, the assumption may be proper that the reserved attitude of the
socialist countries was mainly responsible for the failure to inecrease the
number of socialist countries in either organ.
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e) Growth of the role of the United Nations in the promotion of the economic
development of the developing countries and in international economic cooperation.
In conformity with the Charter the economic funetions of the United Nations
are by no means a novelty. According to the Preamble of the Charter the United
Nations has been created “. . .to promote social progress and better standards
of life in larger freedom” and *...to employ international machinery for
the promotion of the economic and social advancement of all peoples”.

Chapter IX of the Charter speaks of international economic and social
cooperation, and in particular Article 55 emphasizes the improvement of the
standards of life and international cooperation together with a number of
other tasks. Chapter X has created the organ whose function is to translate
these ends into reality, namely the Economic and Social Council.

At the end of the fifties these functions formulated in rather generalized
terms received a new content. mainly owing to the changed circumstances.

With the disintegration of the colonial system and the “influx” of new
members new claims were brought forward. Essentiallv the problem was,
and has remained to these days, whether the countries recently liberated from
under colonial dominion and enjoying political independence would bhe able
to prop up this independence also in the economic field.? The fight against
economic dependence and neo-colonialism is going on not only within the
framework of the United Nations. However, by the side of the traditional
bilateral economic relations, which for both the socialist and the Western
world represent the most important and also in its volume overwhelming
form of trade with the developing countries, also the function and weight of
the United Nations and other international organizations are showing an
expanding tendency. By the side of the Expanded Program of Technical
Assistance, KPTA, operating since 1950, in 1959 the Special Fund was formed.
Whereas the trends of the latter years tended towards a coordination and mer-
ger of the two programmes and the economic activities of the United Nations
as a whole, evolution in other spheres was perhaps even more marked in testing
new forms.

In 1961 the General Assembly passed a resolution on the Development
Decade of the United Nations. The summer session of ECOSOC in 1962 laid
down the most important items of the programme as follows: Industrial
development, development of the export trade of the developing countries,
international raw or prime material prices, long-term loans, exploitation of
manpower resources, ete. In addition an economic growth of 5 per cent was
set as a target.

Between 1957 and 1961 the General Assembly and the Economie and
Social Council on several occasions discussed the new organizational forms

3 World Trade Conference of Geneva. Hung. report, Budapest, 1964,

Aecta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



Main political and constitutional trends in the United Nations 119

of the economic objects of the United Nations. In this connexion the Soviet
draft of a Declaration of International Economic Cooperation brought forward
in 1960 had an important role. By this iniative the path was thrown open to
the preparation (through three preparatory conferences attended also by the
Hungarian delegation) and finally to the convention in the spring of 1964
of the United Nations Conference for Trade and Development (UNCTAD).
Since then UNCTAD is one of the most important agencies of the UN. With
its promising outlook this agency gave cause to much hard thinking, as the
Geneva Conference of 1964, and the New Delhi Conference of 1968 showed.

3. The outwards forms of the period of transition the political crisis
of the United Nations

Obviously western influence did not yield, and is not yielding its position
of its own accord. The developments in the United Nations, viewed together
with what was characteristic of international life as a whole gave cause to
deep concern on-the part of Western powers and forced them to a revaluation
of their relations to the United Nations.

In the beginning of the sixties the strategy of the Western powers and
particularly of the United States in the United Nations may be outlined as
follows: The increasing activities of the Soviet Union and the socialist coun-
tries, the growth of their authority, had to be contained. The most appropriate
method seemed to be to bring about a clash in a sphere where the support
of the third world could be enlisted. Such spheres were the Congo and the
Near-East actions of the UNO, where the Afro-Asian countries were directly
concerned. Since the actions had financial repercussions there was hope to
get the support of the Afro-Asian countries which were concerned with their
own cconomic difficulties and could not afford to contribute only in a negli-
gible way to the financing of these actions.

a) The so-called “‘financial crisis”, The XI1Xth “abortive” session of the
General Assembly. American foreign policy made careful preparations for
a “‘showdown”. The Soviet Union and several other countries declared already
at the creation of the United Nations Emergency Force and on the occasion
of the Congo adventure which finally miscarried, that they were not willing
to undertake financial responsibility for actions launched by a violation of the
Charter and the circumvention of the Security Council. The United States
and her allies set out therefore for a campaign with the end to turn the expenses
into such of the Organization, and hold the Soviet Union and the other socialist
countries responsible for them in the first place. This end was served by con-
sulting the International Court of Justice and by aligning the XVIith Session
of the General Assembly against the socialist position on the basis of the advis-
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ory opinion of the Court. The pressure was even increased by convening
the Fourth Extraordinary Session of the General Assembly in the spring
of 1963.

In the autumn of 1963 there were indications as if the spirit of a “‘détente”
would finally prevail, still American foreign policy in the hope of success
continued its attack in the XIXth Session of the General Assembly.

Meanwhile it has been found out, however, that the United States could
not reckon with the Afro-Asian support. There were mainly two reasons for
this attitude of the Afro-Asian world, i.e. First, the non-aligned countries
recognized that there would be no United Nations without one of the world
powers and the socialist system. And the application of the sanctions under
Article 19 against “defaulters” could have resulted in the walk out of the
socialist states from the Organization. Secondly, the growing aggressiveness
of American politics (in Viet-Nam and the Congo) decreased the sympathy even
of the ‘“moderate’” countries for the United States.

So the X1Xth Session of the General Assembly could not pass off in
the normal way. The great powers and the non-aligned states abode by looking
for a compromise. These tactics led to the rather interesting situation that in
the last days of the Assembly owing to the Albanian action the socialist coun-
tries tacitly supported the maintenance of procedure without voting, at the
same time the United States had to accept that vote should be taken to main-
tain the “no-voting” procedure.

It should be remembered that a confrontation could be avoided was also
due to the circumstance that France, though not for always identical reasons,
adopted a position very much similar to that of the socialist countries.

b) Solution of the crisis by a compromise. The road to a way out of the
crisis was paved by Resolution 2006 of the XIXth Session of the General
Assembly. By virtue of this resolution a special committee was delegated
with powers to study all problems implied in the activities of the United
Nations for the maintenance of peace. The committee of thirty three members,
including the Hungarian delegate, continued its work with shorter or longer
interruptions from 1965 until of late. It was evident that without an agreement
of the powers no solution could be found. On the other hand the chances of
a compromise were greatly advanced by an informal suggestion of the Afro-
Asian states worked out in December 1964 which tied the normalization of
the course of the General Assembly essentially to two conditions. First, by
maintaining the positions of principle, taken by the parties in the dispute
but at the same time stating that Article 19 of the Charter could not be applied
(i.e. concerning the alleged arrears). Secondly, the members of the United
Nations should be called upon to help the rehabilitation of the finances of
the world organization by voluntary contributions.

With slight amendments this suggestion was adopted before the 1st
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August, 1965. The decision made possible the normal work of the 20th Session
of the Assembly.

The agreement was in all events a compromise. In fact both side had to
admit that neither position could have received full support in the General
Assembly. However, irrespective of the compromise the action ended with
a setback for the American delegation, since the whole venture was launched
by the United States, and eventually the United States had to reconcile them-
selves to the fact that the XXth Session of the General Assembly took up
work as usual, even before voluntary contributions had been made.

However, with the solution of this crisis, which was created artificially
and was meant to cloak a political crisis as a financial one, the principal cause,
i.e. the political crisis was still far from being solved. In the following we
attempt to discuss the prospects and the ways of its solution.

V.
The principal trend of the present phase

The political and constitutional change in the United Nations has reached
a stage where the building up of a universal and effective international organization
is the principal objective.

Although a splitting up of a continuous process into periods will always
imply risks, as has already been pointed out in the introduction, in the author’s
opinion after the XI1Xth and XXth Sessions of the General Assembly we have
to face a new situation. The earlier attempts of the United States, the leading
power of the Western world, to force on the world organization its inter-
pretation of the Charter have failed. An equilibrium was brought about in
the power relations which opened the path to the achievement of the objectives
set in the heading. Naturally the process is not a mechanical one, as the oppo-
sition of the states representing the negative tendency has to be reckoned
with. In addition problems have cropped up in the course of the cooperation
with the third world, which again insist on the application of entirely novel
methods. Even in this phase the dilemma of the United Nations has remained:
how and to what extent the world organization will be capable of performing
its functions with success in periods of the gathering intensity of imperialist
aggression, e.g. of the United States in Viet-Nam since, in the last analysis,
the fate of the United Nations depends on the cooperation of the powers.

1. For a universal world organization

Without the participation of the People’s Republic of China the deep-
scated political crisis of the world organization cannot be solved. As a matter
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of fact the presence of the People’s Republic of China in the United Nations
would mean not only a formal being-together of the five powers in the Security
Council, but at the same time a modicum at least of a cooperation The resto-
ration of the rights of the PR of China in the United Nations would at the
same time indicate that the United States has been forced to a thorough-going
revision of its attitude to China. This would also open the path to the liquidation
of the threat of war now concentrated in Asia. As for the Security Council
the change brought about by the presence of the PR of China would be of
immense significance. The change for the better would not of course take place
automatically. On the assumption of China’s persistence in her present policy
allowance will have to be made for certain problems, still in the long run a
positive effect is beyond doubt.

The restoration of China’ rights in the United Nations, and in particular
its date, depends of course also on the cooperation of the government of the
PR of China. Obviously the Chinese declarations and political actions of the
recent vears, in general always before or during the United Nations debate
on the restoration of its rights have done much harms to the cause of the real
interests of the PR of China.

Essentially the United Nations has not even begun to deal with the
problems of the divided states. The repercussions of the memorandum of the

serman Democratic Republic in the matter of her admission to the United
Nations are indications of a continued preponderance of the forces of cold
war and their sufficiency for if only a temporary obstruction of the admission
of both German States. Undoubtedly an initial step in the matter would be
to grant an observer’s status also to the German Democratic Republic, to which
Secretary-General U Thant has already referred. This would eliminate the
diserimination which is apparent in the fact that the Federal Republic of
Germany is enjoving the observer status without any constitutional ground
in the Charter. Apart from an observer’s status the immediate objective is
the discontinuance of a disecrimination in the specialized agencies of the
United Nations, i.e. the agencies into which the German Federal Republic
wriggled herself gradually ever since 1952.

Whereas as regards the two German states Hungary is with one accord
for the admission of both, the same cannot be said of the other two divided
states, where the situation is by far more complicated.

The Viet-Namese Democratic Republic applied for admission to the
United States for the first time in 1948, and then again in 1951. The same step
was taken by the Korean People’s Democratic Republic in 1949. The “Republic
of Viet-Nam” applied for admission in 1951, and the ‘‘Republic of Korea”
in 1948. None of these applications have been withdrawn.

In both cases the goal is the creation of united democratic states, and
their admission to the United Nations. The immediate objective is before all
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the suppression of the digeriminative observer’s status granted to the Southern
puppet governments. Such a status is not authorized by either the Charter
or any other resolution of the United Nations. It is merely a preferential
treatment of the two governments following from the role of the United
States as the host country to the Headquarters of the UN.

2. The effectiveness of the activities of the Security Council has of course
been improved with the enlargement of this organ. This is confirmed by the
developments in the Near East crisis and the situation brought about by the
capture of the spy-vessel Pueblo, in 1967/1968, when the Afro-Asian group
was particularly active. The position of the Western powers, in the first place
that of the United States and the United Kingdom, has weakened, and is
more and more threatened by the necessity to resort to cast a veto.

In this connexion within the United Nations the opinion has been voiced
with growing intensity. Whether it can be tolerated that owing to the position
taken by a great power or to the United Nations as a whole should be doomed
to inactivity in the settlement of the colonial problems and in the maintenance
of international peace and security. Kssentially this amounts to an appeal
for the abolition of the so-called veto, or its by-passing, and at the same time
to a demand for the corresponding extension of the competence of the General
Assembly. This position is backed mainly by the states of the Third World,
which, referring mainly to colonial problems appeal to the socialist countries
for their support. (Times have changed . .. When the United Nations Organi-
zation was called to life, and in particular in the beginning of the fifties, the
Western powers were the loudest against the veto, and the United States,
which made the veto a condition of her entry into the United Nations, in a
hypocritic manner condemned the “unbridled’ recours to it.

The gist of the problem is one of the most essential questions of the inter-
national organizations: Can a coercive action on an international scale be initiated
and carried through without the agreement of the great powers? The question has
to be answered in the negative. However, the non-aligned states, and in general
a large section of the small countries disagree with this answer, and although
in words they admit that the revision of the United Nations Charter is out of
the question, still by adducing the evolution during the twenty years as an
argument they are looking for loop-holes. During the coming years this pres-
sure is likely to become even more emphatic. The socialist countries adhering
to the letter and spirit of the Charter have to make preparations for explaining
patiently to their friends, and for demonstrating to them on practical examples
that with individual and concerted actions of the states concerned, and by
making use of regional and bilateral agreements, much more can be done
in the way of a solution than by bringing the matter to a head by an insis-
tence on unrealizable resolutions, or such as would be apt to increase the
tension.
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Earlier mention has been made of small states. In the statements of the
recent years, and in particular in the debates on peace-keeping the appearance
of a demagogic tone may be discovered. This is the artificial confrontation of
the great powers and the small states. Characteristically here certain Western
countries, e.g. Ireland, have taken the lead, and unfortunately some of the
Afro-Asian countries have followed suit. It is the primordial duty of the small
socialist countries, and so also of Hungary to unveil this fallacious argument.
The dividing line has to be drawn between imperialist, aggressive states and
the antiimperialist front rather than between the large and small countries.

It is beyond doubt that in the near future in the General Assembly
the developing countries relying on their mechanical majority of votes will
try to remedy their legitimate or alleged grievances sometimes without pa-
tiently looking for reasonable compromises. The Western powers will on certain
occasions make attempts to conclude alliances with the socialist countries
by appealing to joint interests, or at least by creating the impression as if the
interests of the two worlds were identical. Therefore it is in all circumstances
essential that the socialist countries show greater flexibility in both political
and economic matters, and try to appreciate the trend of thought and the
ideas of the non-aligned world.

On the peace-keeping uactivities of the United Nations: This problem is
in the focal point of interest, and even beyond it, even if the not too grave
financial problems of the Organization will be solved.

The committee of 33 continues its work. However, no progress has as
vet been made. The majority of the committee is mainly making efforts to
define the methods of covering the expenses of the peace-keeping activities.
The Secretarv-General joins the majority in these efforts.

Conciliatory solutions have to be found too for the event when owing
to changed circumstances some of the provisions of the Charter defy an appli-
cation to the word. One of the solutions which has been suggested is to shift
the responsibility of the expenses on the General Assembly whenever the finan-
cial means has to be found for peace-keeping operations established by a reso-
lution of the Security Council, provided the Council does not decide otherwise.
Here the members would have to bear the expenses by the ratios established
for their normal contributions to the Organization. Essentially this method
has been followed in a few cases in practice (e.g. Kashmir).

3. Questions of decolonization

Opinions have been voiced that at least as far the United Nations are
concerned the struggle against colonialism may be considered essentially
terminated. The large colonial empires have fallen to pieces and actually only
a fraction of mankind is living under colonial rule.
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This assumption will hardly stand the test for two reasons. Firstly, the
various forms of colonization still extend to more than eighty territories with
a population of about thirty seven million, or when the South African living
under the Apartheid system are included, to a population of about fifty
million.

Secondly, the struggle against colonialism meets with difficulties in-
creasing in their intensity with the growing perfection of the methods of neo-
colonialism, and the spread of the refined forms of economic penetration.

The situation as regards the territories of the first group is becoming
even more entangled owing to the fascist dictatorship wielded by the extreme
forms of colonialism. This is what Majid Rahnema, the Iranian chairman of
committee IV of the XXth session of the General Assembly in his closing
address called ultra-colonialism.??” Obviously the case is that of Southern
Rhodesia, Portugal and South Africa. Both militarily and economically the
African states are too weak to reckon with certainty on a success without the
support of the great powers. On the other hand led by selfish political and
economic interests the Western powers will hardly extend their assistance to
these countries.

Nevertheless the United Nations has made remarkable progress also in
the struggle against colonialism. A new element in this struggle is the now
approved position that the conditions in the colonial territories constitute :
jeopardy to international peace and security. Furthermore the struggle of the
colonial peoples for independence is now recognized as lawful.

In the struggle against neo-colonialism the great international monopolies
are condemned for their policy with growing emphasis, and also the efforts
to liquidate the bases in the dependent territories have gained in vigour.

As compared to the political and economic arena the position of the
socialist countries is perhaps the strongest here. However, as the natural out-
come of evolution the African countries have taken over the lead from the
socialist world in these questions.

4. Financial and administrative problems of the United Nations

The volume of the annual budgets shows a growing tendency. The budget
for 1967 reckoned with over 128 million dollars, when the voluntary contribu-
tion of the appropriation conference for the benefit of the technical assistance
and the special fund are ignored. These contributions amount to more than
160 million dollars. Not only the volume of expenditure, but also the rate of
increase has grown. Whereas in the beginning the rate of increase of expendi-
ture was on average 7 to 8 per cent, actually this rate is more than 14 per cent.

2 UN Document A/C. 4/664
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What is disquieting is not only the rise in the expenditure of the Organi-
zation. The main reason of this rise is a dual one: first, the growth of the number
of conferences and meetings, and, secondly, the growth of the administrative
staff. This was the circumstance which prompted the Secretary-General in his
report on the character of the conferences to the statement that the programme
(the execution of the conferences) had taken on unmanageable proportions.
On the other hand the standard of the reports, or the expert’s opinions is con-
tinually declining. In addition these reports flood the member states in quan-
tities rendering them useless.

The increase of the number of employees in the Secretariat and the spe-
cialized agencies is not responsible merely for the development of a “‘bureau-
cratic hvdrocephaly”, but contributes appreciably to the otherwise existing
duplication of work. The management of the United Nations has become
an immense maze and acts as an obstacle to an efficient operation of the inter-
national organs.

The then French Foreign Minister Couve de Murville as leader of the
French delegation to the XXth Session of the GA brought up a problem
mature for a solution, when he insisted on a study of the financial matters of
the United Nations. The resolution passed in response to the French proposal
established a committee of experts of fourteen members to inquire into the
finances of the United Nations and. under paragraph 3. Article 17 of the Char-
ter, into those of the specialized agencies.

Still even after the report of the committee and the relevant resolutions
of two sessions, if not the financial, so the political and constitutional problem
remains: What is the upper limit of the expenditure of the United Nations,
and to what extent the member states may be called upon for contributions
to the costs of committees and to actions suggested by the whim of certain
delegates and often taken merely by random? Here a long and consistent
struggle will have to be carried often at the expense of unpopularity. 1t is only
to be greeted that by the side of the socialist countries France too has taken
up a position in this sense. Moreover several Western countries also warn to
cconomy, although this might expand the misleading optical delusion of
“North-South’ antagonism.

VI
Conclusions
1. On the role and function of the international organizations in general

a) International organizations are the natural products of social and
rolitical evolution. In the period of the singularity of capitalism the principal
] 1 g A I I
trend of these organizations was the service of the interests of the leading

Acta Juridica Academine Scientiurum Hungaricae Tomus 11, (1969)



Main political and constitutional trends in the United Nations 127

apitalist powers. Organizations of an economic and administrative tvpe at
the same time served progressive ends by promoting international division
of labour, and scientific and technical progress.

With the birth of the first socialist state the class character of the inter-
national organizations became even more distinet. The idea was to isolate
the Soviet republie not only politically (e.g. in the League of Nations), but
to “outlaw’ it also in other international organizations.

Soviet foreign policy recognized the significance of the international
organizations already during the first years of the life of the Soviet state
and was prepured to cooperate with them even on unequal and prejudicial terms.
It was thought that international organizations were an important battle-
ground for the class struggle.

b) In the new age of the peaceful coexistence of states of different social
systems, when there are a socialist world system and nuclear weapons, inter-
national organizations have gained a particular importance. The dual, inter-
twining ends of socialism, now a world power, and of the prevention of thermo-
nuclear warfare can be served by the international organizations to a yet higher
degree. These organizations open the path to a concentration of the anti-
imperialist and anti-war forces, further to the promotion of the discharge of
economic functions.

The fundamental form of interstate relations are the bilateral agree-
ments. Bilateralism is the principal scope of activities of socialist foreign policy
and also its method. Still the work done in international organizations is
a vital and organic part of socialist foreign policy.

International organizations are useful also for the establishment of rela-
tions to non-socialist countries. Kaxperiences and impressions accumulated in
these organizations promote a more realistic outlook, a better assessment of inter-
national power relations, the improvement of economic and technical knowledge
and know-how, and the training of experts.

Among the international organizations there are such as for their charac-
ter are negative or reactionary. Such are in the first place the military alliances,
NATO, SEATO, ANZUS, etc. In the economic field the role of the closed
capitalist economic-trading organizations such as the Common Market, EFTA,
etc. has a negative impact on international economic cooperation.

¢) International organizations are useful also for the Western world,
not only for the socialist countries. This use of the international organizations
has since been recognized by them and knowingly turned to good account.
Mainly owing to their earlier monopolistic position, more extensive practice,
their relations to the developing countries, the larger number of well-trained
experts, the Western countries have a considerable advantage over the others.

Apart from the socialist and the Western world the “third world” attri-
butes special significance to the United Nations. To counterbalance their
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relative military weakness these states have great need for the support of the
United Nations in both the political and diplomatic fields. At the same time
these states expect aid from the United Nation for the promotion of their
economic development.

d) The expansion of Hungary’s activities in the international organiza-
tions, and her entry into new ones, are actually hampered mainly by economic
and financial factors.

It is due to the peculiar trends in the evolution of socialist economy, the
priorities charging investment and budget policy, the flaws in economic devel-
opment, the embargo and discriminative policy applied by the imperialist
countries that the socialist countries have difficulties in their foreign exchange
operations and with the exception of Yugoslavia did not so far introduce
a free, convertible currency system. So even if the political difficulties are
ignored, a potential cooperation with certain international economic organi-
zations is limited from the very outset. This applies in the first place to the
financial organizations, e.g. the World Bank, still problems emerge also in
others of the specialized agencies of the United Nations.

The limited financial capacity of Hungary prevent her from contributing
to the multilateral economic aids and loans advanced by the international
organization in accordance with her weight in international politics. The grow-
ing amount of contributions to the budget of the United Nations represent
a burden on Hungarian economy and therefore Hungary cannot take the
initiative for entering organizations where she was not member before unless
with proper caution and in cases of absolute necessity. It is only welcomed that
notwithstanding this handicap Hungary has become member of a number
of important agencies during recent years, such as e.g. Food and Agricultural
Organization and General Agreement on Tariffs and Trade.

2. The United Nations in the service of peaceful coexistence and the policy
of non-interference

a) The United Nations Organization is the most important and relatively
the most universal of all. It is the organization where the necessary and useful
cooperation of the states of the two world systems and of the ‘third world” takes
place.

The United Nations is a new and important factor of international life
also from qualitative aspects, and not only for the number of members.

“The Organization is based on the principle of the sovereign equality
of all its members.” (Paragraph 1, Article 2 of the Charter.) This fundamental
principle of modern international law underlines that the Organization pro-
vides an anti-imperialist platform, and has provided it ever since its existence,
sovereign equality being in direct opposition to the policy of intervention.
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The defence of a poliey of non-intervention follows from the basic prin-
ciples of the United Nations. Paragraph 4, Article 2 of the Charter puts up
the following categorical prohibition to non-interference: “All Members shall
refrain in their international relations from the threat or the use of force
against the territorial integrity or political independence of any State, or in
any other manner inconsistent with the Purposes of the United Nations.”
Hence the prohibition of intervention has become a generally recognized prin-
ciple of positive international law. During the latter years apart from unique
confirmations in connexion with certain actual cases, the principle of non-
intervention, has been postulated on a number of occasions, and also appro-
priate resolutions have been passed. In particular two resolutions deserve
special mention. The one is on the “Inadmissibility of intervention in the
domestic affairs of states and the protection of their independence and sov-
ereignty,” which was passed by the General Assembly on Soviet initiative
after a prolongued debate, in a wording agreed upon by way of a compromise,
with a single abstention. The other resolution was born a yvear afterwards.
It deals with the enforcement of the carlier declaration and for future purposes
once again underlines the importance of the principle of non-intervention 28
We may add that in November 1966 a separate resolution was passed “on the
strict observance of the prohibition of the threat or use of force and of the
right of self-determination”. The XVIIIth Sestion of the General Assembly
delegated a special committee to study “The principles of international law
concerning friendly relations and co-operation among States’, where again
the most important of the principles concerned was the one of non-inter-

3

vention.®

It may be stressed therefore that for the enforcement of the policy of
non-intervention continually growing forces come forward in the United
Nations, and also outside them. The process may safely be assigned to the
prinecipal factors which determine and shape the present and future of the
United Nations.

b) In hoth the past and present of the United Nations the organization
is far from being a perfect one. Its potentialities are limited even in the sphere
where it is called to advance international peace and security. Therefore the
United Nations Organization is essentially condemned to impotence in prob-
lems like Viet-Nam and Berlin. The impotence of the United Nations is not
“an organic disease” and it is not the Organization that has to be blamed.
Like in all other cases, here too the United Nations merely reflects the actual
international relations, often in a rather inadequate form.

¢) The task the socialist countries have to tackle in the United Nations
is the further forcing back of the influence of negative forces and its liquidation.

w A/RES/2131/XX; A/RES/2225/X X1
2 A/RES/2160/XXT; A/RES/1966/XVIII
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Before all the membership of the People’s Republic of China has to be restored,
and then the Korean question has to be taken off from the agenda. The time
and method of a settlement in these two problems depend to a great extent
on the initiatives of the socialist states concerned and also on their willingness
to assimilate elastically to the established tactics, or “parlance” of the United
Nations and to the trend of thought of the “third world”.

d) In the same way as the cooperation and alliance of the socialist
countries and those of the “third world” determine the future of world polities,
so this cooperation and alliance are the key issues of further progress in the
United Nations.

However, the United Nations cannot be a world organization unless all
three groupings of states participate in it. Without a modicum of cooperation
in the beginning, and then an ever improving one later on, between the socialist
and capitalist states, the United Nations cannot become an effective organi-
zation. Cooperation is possible and also necessary. By forcing back the aggres-
sive quarters of the capitalist states, and mainly those of the United States,
by unveiling the background of the catchword of anti-communism a normal-
ization of international political and economic relations can be achieved.
Experiences gathered in the United Nations will help us to a better under-
standing for the social and political changes on the world over and to examine
the wide spectrum of this metamorphosis produced by the unequal develop-
ment of the various countries with greater patiance.

e) The development of the United Nations into an efficient and successful
organization is hampered in particular by two attitudes.

Tmperialist, and especially American power politics refuse to lay down
the arms of political, economic and ideological intervention. By appraising
anew their relations to the United Nations the a number of western states are
eager to keep up their acquired positions, even if they have lost their mono-
polistic position. For the United Nations, the end laid down in the Charter,
and the efficiency of the operations of the Organization this constitutes the
principal menace.

The dogmatic, leftist adventurism, which disparages the United Nations,
at the same time makes light of the activities of the socialist countries and
values them as cooperation with imperialism. This policy insists on unfounded,
exorbitant conditions (public withdrawal of earlier resolutions, ete.) as the
price for its cooperation. It is a misconception of the power relations and a
depreciation of the own revolutionary forces. Essentially it is a policy of capit-
ulation and retreat, which conforms to revisionist opinion.
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3. Peculiarities of the activities and the methods of operation of the Security
Council

a) With the regulation of the Security Council as laid down in the Charter
the United Nations has undertaken momentous responsibilities. Practice has
proved that the United Nations could come up to these responsibilities to a
slight extent only. The causes of this weakness have to be looked for in the
political developments of the world and in the first place in an attitude relying
on a policy of force and offending the principle of non-intervention rather than
in the organic weakness of the institution itself, or in the principles and rules
governing the Security Council. Successful work of the Security Council is
therefore a function of the general tendencies prevailing in the international
situation. One may even say that the Security Council as the institution of
peaceful coexistence as established in international law, serves as a standard
for the assessment of the growing strength or relaxation of international
tension.

b) Although the Security Council has fajled to discharge its principal
function, i.e. the settlement of the principal conflicts and the maintenance
of international peace and security during the past twenty and odd years,
in some of the cases it may nevertheless present certain partial results. The
Security Council took action successfully in particular when local problems
had to be settled which constituted no direct threat to the interests of the two
world powers. Conflicts of this type were e.g. those of Kashmir, Cyprus, Yemen
and West Irian. In these instances the United Nations did not always proceed
in conformity with the provisions implied in the Charter. The exigencies of
everyday life shaped new methods which permitted the United Nations to
act with proper flexibility and proceed in the direction of the least resistance
in the settlement of the conflict.

c) An extension of the competences of the Security Council and the
improvement of its efficiency are hampered by a number of factors. The question
of the representation of the People’s Republic of China is by no means the
least which is waiting for a solution. In point of fact until under United States
pressure the delegation of Chiang-Kai-shek usurps the seat of China there can
be no talk of a truly universal organization. The competence of the Security
Council has to be defended also against the attacks which by extending the
competence of the General Assembly and the abolition of the principle of
a unanimity of the powers drive the United Nations to doubtful adventures.

d) Actually we may witness a certain “revival” in the activities of the
Security Council. This is in the first place due to the active cooperation of the
socialist and non-aligned countries, and to some extent, of the Latin American
countries. So even when it cannot take effective measures, the Security Council
can with its political and moral weight influence & number of phenomena of
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international life in a positive sense. The symptom in the activities of the Secur-
itv Council to bring about unanimous, consensus resolution or often in a non-
official form agreements among the members, deserves special attention. This
recent tendency strengthens the role of the Security Council, as one of the
prominent means of multilateral diplomacy. So even in the event the Council
fails to come to a decision a multilateral consultation of the members may
nevertheless be useful. Direct contact, informal meetings, etc. are helpful in
finding compromises and in eliminating the direct threat of war. The non-
permanent members, among them in the first place the socialist and the non-
aligned Afro-Asian delegations have a chance of taking a greater share in the
peaceful settlement of conflicts, than otherwise their economic and military
weight would justify. Essentially this is a wholesome process and tends to
reinforce the principle of sovereign equality.

Since January 1968 Hungary is non-permanent member of the Security
Council.

¢) The non-permanent socialist members of the Security Council have
to discharge a dual function, viz. in the spirit of internationalism they have
to safeguard the general interests of the socialist world system, in harmony
with the Soviet Union, the permanent member representing this system. Sec-
ondly, they have to act in this sense in a way to build up most extensive
cooperation with the other members of the Council, in the first place with
the delegations of the Third World. The membership representing a dignified
position in international life has to be exploited so as to serve specific national
interests, the expansion of the international relations of the country and at the
same time to increase its prestige.
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cocyutecTBoBanMA. TIpHXOANT K 3aKJIOUEHMIO, YTO HA HbiHeulHeil CTaHI MHPHOIO COCYyuieCT-
BOBaHHS BO3POCJIO 3HAUEHHE M MOJIE3HOCTh MEXyHAPOJHLIX Opra’usauuil 11 B 0coGeHHOCTH
Oprannzauny OfbemiteHHbX Haunil. Beses 3a netopiuecko 4acTbio, cBA3aHHOM ¢ BO3HIIK-
HopeHuiem Opranusaiiy OdbeuHeHHnX Hawuiit 11 8 nepsyio ouepeiap Cosera besonacHocti
aBTop MplTaeTcsl BBIACANTE cTais passnutist OOH. Tlepsas crannst, 1946— 1960 roawl, mepuog,
HMIIEPHATHCTHUECKOTO BIIHSIHUS 11 1Ipeodsajantis. 1960—65 roael — roawl npeodpasosatmsi,
KOT/Ia YKPEIUISHOTCST TO3WIHMH COIHAMICTHYECKIX CTPaH 1 CTpaH TpeTbero mupa. Hawowen,
aBTOp jeNaeT NOMBITKY ONpejesiTh CTosiuie reped Hamu B Opranusamniy OObeHHEHHLIX
Hanuit 3agaun. B 3aiiiioucHHe NHOALITOXUBACT CBOM B3IVISLIbl HA MEX/YHADOIHbIE OpPrani3altig
poodute, 3arem OOH 11 Coser Be3onacHocti.
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D

Lies principales tendances politiques et constitutionnelles
dans I’Organisation des Nations Unies et dans le Conseil de Sécurité

A. PRANDLER

L’étude se propose de donner un aper¢u historique du développement politique
des Nations Unies. 1.’idée maitresse de I’étude est (ue les Nations Unies sont une insti-
tution du droit international de ’ére de la coexistence pacifique des Etats de différents
systémes sociaux. Dans cet ordre d’idées, le premier chapitre de I’étude s’occupe de
Pappréciation de la notion et de la mise en ocuvre de la coexistence pacifique. Selon
les conclusions de ce chapitre dans la période actuelle de la coexistence pacifique Pim-
portance et P'utilité des Nations Unies se sont accrues. — Aprés une partie historique
ayant trait & la création des Nations Unies et en premier lieu du Conseil de Sécurité
Pauteur essaie de diviser le développement des Nations Unies en plusicurs périodes.
La premiére période, allant de 1946 a 1960, est celle de Pinfluence et de la domination
impérialistes. La seconde, allant de 1960 & 1965, comprend les années d’une transforma-
tion, pendant lesquelles se renforcent les positions des pays socialistes et des pays du
troisime monde. Enfin, Pauteur fait une tentative de définir les principales taches que
nous devons encore affronter au sein des Nations Unies. Dans ses conclusions 'auteur
résume ses opinions ayant trait aux organisations internationales en général, puis &
I’Organisation des Nations Unies et enfin au Conseil de Sécurité.
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Significance, Method and System of Roman Law"

by
M. MO6RaA

late Professor of Roman Law at the Faculty of Law of the “Eétvés Lordnd” University
of Sciences

The paper in the first place offers a survey of some of the characteristics of
Roman private law, from a new aspect. 1t continues with a discussion of the
historical role of private Roman Law from the socialist approach to law. The
gist of the study is an analysis of the methods of instruction and the system of
Roman Law. In this sense the author has made a valuable contribution to the
development of the study of Roman Law in Hungary. Besides legal historians
and Romanists, also those interested in other branches of law, in general, will
find many points of interest in this paper.

I. Some characteristic features of Roman private law?®

1. Research work into the history of law will gain considerable profit
from an acquaintance with the slave-holder polities of the Antiquity and their
legal systems.

L The following works may be quoted from an abundance of writings on Roman
Law: ANDREEV, M.: Rimsko ichastno pravo ( Roman private law) Sofia, 19568. Chapter I.
(2nd edition, Sofia, 1962; Horvar, M.: Rimsko pravo ( Roman Law). 4th edition, Zagreb,
1962. § 1; NovriTskr 1. B.: Osnovy rimskovo grazhdanskovo prava. Moskva, 1960. Intro-
duction, § 1 —2; OsucHowskI, W.: Zarys rzymskiego prawa prywatnego (Ouilines of Roman
private law). Warszawa, 1962. pp. 19—26; Novirskr, I. B.—PERETERSKI, I. S.: Rimskoe
tchastnoe pravo. Moskva, 1948, § 1 —2; MARTON, G.: A rémai magdnjog elemeinek tankényve,
Institicidk (Textbook of the elements of Roman private law, Institutions). 4th unchanged
edition, Budapest, 1963. § 1; TURECEK, J. and a collective: Svétové dejiny statu a prava ve
staroveku (Universal political and legal history of Antiquity). pp. 242 et ssq., pp. 252 et
ssq.; Hanaga, V.—Jacora, M.: Drept privat roman ( Roman private law) Bucuresti, 1964.
Chapter 1; SzeMELyr, K.: Réomai jog (Roman Law). Nyiregyhéza, 1932. § 1, 3.; Institutiok
és Pandektik (Institutions and Pandects) on the ground of the lectures of Professor
Scuwarz G., compiled by BesnyS, B. Budapest, 1900. § 1 —2; Kasgr, M.: Romisches
Privatrecht. 4th edition, Miinchen, Berlin, 1965. § 1 —2; VIiLAeHY, M.—MarTON, G.:
A rémai magingog elemeinek tankinyve. Institiciok (Textbook of Roman private law,
Institutions ). Budapest, 1957.; Megjegyzések a rémai jog tudomdnyanak egyes elvi kérdéser-
hez (Notes to some of the problems of the discipline of Roman Law ). Jogtudoményi Kézlony,
4—6/1957. pp. 216 et ssq., German translation in Acta Juridica, 12/1960. pp. 169 et ssq.;
MORA, M.: Bemerkungen zu der historischen Betrachtungsweise im romischen Recht. Acta
Juridica, 1—2/1965. pp. 1 et ssq.; BARTOSEK, M.: Come si dovrebbe studiare attualmente il
diritto romano. Studi in onore di Arangio-Ruiz. Napoli, 1953. 1. pp. 317 et ssq. and Metodo
tradizionale e materialismo storico nella metodologia del diritto romano. La storia del diritto
nel quadro delle scienze storiche. Atti del I. Congresso Internazionale della Societd Italiana
di Storia del Diritto. Firenze, 1966. pp. 93 et ssq.; Horvar, M.: Rimsko pravo u nasem
pravnom studiju (Roman Law in our legal instruction). Zbornik pravnog fakulteta u
Zagrebu, 1951. pp. 97 et ssq.; TARELLO, G.: Storiografia marxista, studi romanistici e
crist del diritto romano in una recente indagine. Rivista Internazionale di Filosofia del
Diritto, 3—4/1958. pp. 457 et ssq.

? STEINWENTER, A.: Utilitas publica — wutilitas singulorum, in memoriam Paul
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The study of the legal systems of ancient Greece of the pre-Alexandrian
period, and of those of the ancient Oriental civilizations, which, however,
presupposes a certain familiarity with the various languages of the ancient
Orient, during the latter half century has been promoted by the discovery
of an abundance of inscriptions, papyri, clay tablets with cuneiform writing,
etc. Still these studies have not brought about any autonomous and homo-
geneous ‘‘history of the law of Antiquity” (Antike Rechisgeschichie) emphasiz-
ing by an exaggerated abstraction the community of ancient peoples segre-
gated in both time and space as some of the bourgeois legal historians have
been inclined to think.® It is another question that by surpassing the earlier,
slightly one-sided approach, an expansion of the horizon of legal history, the
extension of research work to earlier ignored, or inadequately studied, legal
systems have led to the discovery of a number of hitherto unnoticed effects
and interesting parallelism.* However, in the last resort, this has made it even
more clear to what extent Roman Law surpassed all other legal systems of
the Antiquity, not only by the wealth of its subject-matter, but also by the
lasting influence it later exercised on European legal culture.

Roman state was one of the slave-holder societies of the Antiquity,
which being the strongest state of this age amounted to the culmination of
ancient slave-holding. Simple commodity production reached its highest level
in the Roman Empire. Consequently the law of Roman society, (or as we
shall see, the part of it bringing under regulation property relations) was the
most highly developed legal system of slave-holder societies.

Roman Law was not merely one among the other legal systems of Antiquity:
it was characterized by features which raised it high above all others.

Babylonian, Assyrian, Hettite, Hurrita, Elamite, Ugarit and ancient
Egyptian laws as well as other laws of the Orient, represented a true value
for the epochs in which they flourished. Still in none of these legal systems
were a) the legal rules formulated with the precision, in a manner expressing

Koschaker. Weimar, 1939. 1. pp. 84 et ssq.; GAUDEMET, J.: Utilitas publica. Revue histo-
rique de Droit francais et étranger, 1951. pp. 465 et ssq.; KASER, M.: Tus publicum — tus
provatwm. Studia et Documenta Historiae et Turis, 1951, pp. 267 et ssq.; HaNea, V.: Jus
publicun — dus pricatum. Studia Universitatis Babes-Bolyai, Series iurisprudentia, 1963.
Cluj, reprint; VOLTERRA, E.: Diritto romano e diritii orientali. Bologna, 1937. p. 66.

* WENGER: Die Quellen des Rémischen Rechis. Wien, 1953, pp. 27 et ssq., and
earlier: Romische und antike Rechisgeschichte. Graz, 1905.

* DULCKEIT, G.: Rémische Rechisgeschichte. 2. Aufl. Miinchen, Berlin, pp. 2 et ssq.
(3. Aufl. DuLckelT und ScHEWARZ, Miinchen, 1963); SEIpL, K.: Rémische Rechisgeschichte
und romaisches Zivilprozessrecht. Koln, Berlin, Bonn, Minchen, 1962. pp. 7 et ssq.; KASER,
M.: Das romische Privatrecht. I. Minchen, 1955. pp. 7 et ssq.; KoroSrc: Keilschriftrecht.
Handbuch der Orientalistik. Hrsg. B. Spieler, 1. Abt. Erg. Bd. 1T1, Leiden, K&ln, 1964.
pp. 51 et ssq. In Hungary recently FErRENCZY, E.: Az ékirdsos jogtdrténet mint tudomdnyos
kutatds teriilete, médszerei, kapcesolata a rokontudomanyokkal. (Legal history of cuneiform
writing as a scope of scientific research, its methods and relations to allied disciplines).
Szdzadok, 4/1964. pp. 760 et ssq., and FerENczY, E.: Bevezetés az ékirdsos jogtirténetbe
(Introduction into legal history of cuneiform writing ). Budapest, Library of the Hungarian
Academy of Sciences, 1962.

Acta Juridica Academiae Scientiarum Hungaricae Tomus 11, (1969)



Significance, method and system of Roman Law 137

minute differences and shaping the institutions of law in such detailed form
as they were in Roman lLaw; b) none of these systems could bring about
a jurisprudence comparable to Roman Law which could be considered very
advanced not only by the standards of Antiquity. The theses of Roman
lawyers formulated in Latin were deemed worthy of being collected and
published by the Emperor Justinian in his empire, speaking another language,
namely the Greek. Roman jurisprudence became one of the mainstays of
European jurisprudence. Last but not least ¢) none of the other legal systems
of the Antiquity were more than six hundred years after the collapse of the
state (in 476 A. D.) whose lawyers had created it — revived again in another
social formation in the midst of the feudal age and have been taught at the
universities of Europe, for almost nine centuries unto this day; d) about thou-
sand years after the fall of the Western Roman Empire Roman Law was
received by a society whose lands North of the Rhine had never been under
the dominion of the Roman Empire of Antiquity.

As a result of all these Roman law stood pre-eminent among all other
ancient legal systems for the very reason that e) it was the only legal system
which exercised an appreciable influence on the legal development under
both Feudalism and Capitalism. Without the science of Roman law European
jurisprudence would have never developed to what it is. Kngels was right to
point out that *‘. . .without the foundations provided by the Roman Empire . . .
there would be no modern Europe either”,3 which is even more so in respect
to Roman law. This achievement of Roman law, asserting itself all over Europe,
an only be compared to the extremely important influence exerted by the
ancient Greek philosophy and art on Kuropean philosophy and art. And this
itself justifies that Roman Law be taught at the universities as a self-contained
branch of science to be studied in a relatively detailed manner.

1lence Roman law is not simply the law of one of the many peoples of the
Antiquity, but also the law of commodity turnover accepted all over the world
which owing to its technical standards exercised a remarkable influence on the
development of legal theory and practice in Europe (and to a lesser extent also
on extra-European jurisdictions where European legal systems had an influ-
ence).

Although Roman Law is part and parcel of the entire legal development,
still it excels among other legal systems to a degree which is quite unique.
Universal political and legal history has as its subject-matter the political and
legal systems of a number of states of Antiquity, the Middle Ages and the
modern age, hence its principal feature is universality. Thus history describes
development aiming at universality, however, not on the level of certain
specific ingtitutions of law. Since universal historv also embraces the history

5 KngELs, F.: How has Herr Eugen Dithring revolutionized sciences (Anti-Diihring).
Hung. Translat. Budapest, Szikra, 1948. p. 171.
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of the state, and since within the scope of legal history it does not focus its
attention on the law bringing under regulation property relations, it would
not be expedient to integrate Roman private law as a universal and at the
same time specific subject of law in its framework, for the treatment of Roman
Law could distort the approach of universal political and legal history. In this
historical approach stress is laid on universality, whereas in Roman private
law this stress is shifted to particularity, i.e. to private law. Roman private
law is connected with universal political and legal history through the approach
of legal history and the contact points of the subject-matter under discussion.

2. The subject-matter of Roman law as it is taught at the universities
is Roman private law. Roman law proper embraces a wider scope than private
Roman Law. Roman private law is only a part of Roman law, however,
its most developed part.

By Roman law the legal material is understood which was valid on
Roman territory, from the days of the foundation of Rome lying in Latium
on the banks of the River Tiber (in about the 8th century B. C.), up to the
epoch of Emperor Justinian (from 527 to 565 A. D.). The period of the history
of the Roman law of Antiquity thus covered about thirteen centuries.

During this period the primitive law of a small city state in changing
over from a pastoral life into an agricultural community developed into the
legal system of a powerful slave-holder empire with an advanced economy.
In the years of its greatest expansion this empire of a universal character
included the largest part of the then known world: from Scotland of today
down to Egypt, from Gibraltar to Armenia and held sway over Europe from
the Mediterranean to the Rhine, over the Balkan Peninsula, Dacia, the major
part of Asia Minor, and Northern Africa. Its fortified frontiers, (limes) ran
across Hungary along the frontiers of Pannonia, including now Transdanubia.

Roman Law expanded not only in time and in space. As a summarizing
expression it applied to a wide range of the conditions of life. Roman law
regulated various conditions of life and institutions. It incorporated the legal
material which brought under regulations the structure of the Roman Empire
the legal status of functions and operations of state organs, and also governed
the property-and family-relations of citizens.

The Romans themselves had long ago drawn a line between private
and public law.

A Roman historian of the 1st century B. C. Livy, wrote that the Law
of the Twelve Tables having been compiled about a half a millennium earlier,
was the source of all public and private law. If we now open the compilation
made by Justinian of the works of classical Roman law, the Digests, published
in 533 A.D., in the very beginning we may read the definition of Ulpian,
a name of great repute in jurisprudence of the 3rd century, in the Institutiones,
a manual destined for the students of law:
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Huius (turis) studii duae sunt positiones, publicum et privatum, publicum
ius est, quod ad statum rei REomanae spectat, privatum, quod ad singulorum
utilitatem. [This science (i.e. law) falls within two branches: public law and
private law. Public law concerns the structure (institutions) of Roman state
whereas private law takes the inferests of citizens into consideration.]®

Hence the provisions applying to the State, its institutions, offices,
religious cult having importance on political considerations (briefly: applying
to the political organization and the governmental system of the ruling class)
belonged to public law, whereas private law consisted of the provisions which
protected — against everybody else -- the private interests of the citizens
with regard to their property and family relations.?

To understand why Ulpian based his division on the differences in the
interests protected by the law, it should be remembered that public interest
could only be the joint interest of the slave-holder ruling class as a whole,
whereas private interests meant the variegated, often conflicting individual
interests of the particular slave-holders. Ulpian of course made no mention
of the class-division on account of which there existed no common interests
between the slave-holder and the slave, deprived of all rights, nor of the fact
that equality was out of question even in the relations of free citizens.

Within the framework of Roman Law private law stood highest in value,
it was the most developed and most elaborate of the whole legal system.
Roman private law was the branch which had the most marked effect on the
surrounding world and posterity. The classics of Marxism were right when
they thought that Roman Law .. .was the most perfect creation so far
known of law based on private property’’®. “In point of fact the Romans
were the first who formed the law of private property, the abstract law,
the private law, the law of the abstract person.”® Roman private law shaped
the fundamental institutions of private law of a society based on means
of production in private ownership (e.g. the law of property, the institutions

5 D. 1. 1. 2 (Urrranus). Since the term ‘‘utilitas” occurs only in the second part
of the sentence, the wording is not sufficiently precise.

7 In another sense ius publicum denotes such generally compulsory rules of private
law defined by the State as the citizens cannot change by their agreement rather than a
definite scope of law. So e.g. the sources prove that the capacity to make a will belongs
to the tus publicum in this sense (Testamenti factio non privati sed publici turis est. 1). 28.
1. 3 Papinianus), or a Roman citizen is ture publico authorized to bequeath a legacy
(legatum ) D. 35. 2. 1. pr. 7. (PauLus). Other sources speak in the same sense: 1. 2. 14, 38
(PariNIaNus), D. 50. 17. 45. 1 (ULpianus), D. 50. 17. 27 (PomroNIUS).

8 ENGELS: Anti-Diukring. Hung. translat. p. 99.

8 MARrRX: On the criticism of Hegelian philosophy. Criticism of Hegelian political law.
§§ 261 —313. MArx — linGELS: Works. Hung. translat. Budapest, Kossuth, 1957. p. 317.
“Die Rémer haben eigentlich erst das Recht des Privateigentums, das abstrakte Recht,
das Privatrecht, das Recht der abstrakten Person ausgebildet. Das romische Privatrecht
ist das Privatrecht in seiner klassischen Ausbildung. Marx, K.—EnNgELs, F.: Werke;
Bd. 1. Institut fiir Marxismus—Leninismus bein CK der SED. Berlin, Dietz Verlag,
1958, p. 315.
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of the law of contracts governing commodity turnover) on a level that even
- after the fall of the Roman Empire it became the basis of a theory and practice
of private law under feudalism, and in particular in bourgeois society based
upon private ownership all over Europe.

The technically less developed public law controlling the governmental
and administrative system of the Roman Empire could not compete with
private law. The rules of Roman public law overwhelmingly attached to the life
and epoch of the sluve-holder society of Antiquity, so that it could not influence
future development to the same extent as private law could exert its influence
even after the disintegration of the Empire.

In Rome private law had a by far wider scope of assertion than in the
subsequent societies. K.g. nowadays larceny comes within the rule of eriminal
law, which in modern bourgeois states is part of public law. On the other hand,
in the Roman mind larceny, and besides it a number of other acts now qualified
as criminal offences, were considered torts, under private law delicta privata.
In the course of a discussion of Roman private law several institutions will
have to be analysed which a student of law will now find in criminal law.
The same applies also to the law of procedure. Roman private law incorporated
also the law procedure, i.e. the material which in modern times turns up as
the self-contained subject of instruction, the law of civil procedure.

In our universities Roman private law of the Antiquity is taught together
with the elements of the law of procedure. All other parts of Roman law,
e.g. constitutional and administrative law, criminal law, etc. are studied only
insofar as their knowledge is necessary to the understanding of the develop-
ment of Roman private law. I'rom the aspect of the survival of Roman Law
in the Middle Ages and in modern times these parts of Roman Law are by far
less significant than private law is.

II. The significance of Roman private law!®

1. The historical significance of Roman private law has to be studied
separately with respect to the dntiguity on the one hand and to the period
following the fall of the Empire, although there exists a close interdependence
between these.

a) Roman private law of the Antiquity would be worth of to be studied
even if it had not survived the Roman Empire. Roman private law clearly dis-
plays how within thirteen centuries the legal system of a small city-state in

10 ANDREEV: op. cit. 1st Chapt.; HANcA—JAcoTA: op. cit. Chapt. 1.; HoRvVAT: op.
cit. § 1; NovITSKI: op. cit. § 2; VILAGHY: op. cit.; TomasHEvskI, M. P.— Novrirski, 1. B.:
Fundamentals of Roman Law. Reviewed in Sovietskoe Gosudarstvo i Pravo, 11/1958.
pp- 137 et ssq.
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Central Italy rose from the historically most developed law of simple com-
modity turnover of the Antiquity, and how the simple legal forms were super-
seded by forms of greater complexity as the legal reflection of the social con-
ditions. The rich historical material of Roman Law lends itself readily for
making tangible the iniportant features of legal development.

In this sufficiently long period we may trace the origin and development
of certain institutions of law together with the social-economic conditions
influencing them. We may study how elastic new legal solutions were brought
about by social needs within an essentially conservative legal system clinging
to solutions of the earliest days of its existence. (See: e.g. the law-making
function of the praetor.)

The study of this evolution in a highly important field will make it clear
that the development of Roman private law was subject to definite causes,
of which according to the Marxist doctrine  in the last resort the economic
conditions plaved a decisive part. The ruling classes of Roman society were
interested in the consolidation of the slave-holder system of production (as a
basis), - at least in a later stage of development  in the shaping of commodity
production and its corresponding legal forms. What was needed was that the
rules of Roman private law should on the whole be such as could appropriately
be adapted to the needs of the existing social order (where some of the rules
directly expressed and protected the interests of the ruling classes, whereas
others operated indirectly only). As for its contents the importance of a study
of Roman private law from the point of view of a general history of civilization
consists in the circumstance that in Roman private law a momentous phase
of the history of hwmman culture was reflected in its full display.

The significance of this would stand high even if Roman private law
were studied only as the law of one though the largest of the slave-
holder communities of the Antiquity irrespective of the influence it had on the
further development of Kuropean legal thinking and practice.!!

b) However, the Roman private law of the Antiquity survived the fall
of the Roman Empire, and many centuries after the fall of Rome it came to
life again. This is the particular historical significance of Roman Law.

Since the opening vears of the 12th century, the primitive legal system
of feudalism could no more meet the requirements of a well developed com-
modity production and commerce. Society tending for centuries towards
Capitalism was in need for a more elaborate legal system, and for this purpose
Roman private law proved excellent. In the Middle Ages and in modern times
with the appearance of the corresponding conditions of production the prin-
ciples of “pure” Roman Law, i.c. the law of Antiquity, were adapted to the
new conditions of life. Roman private law characterized by extreme vigour

N ToMASHEVSKI: op. ¢it. pp. 139 et ssq.
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and showing a high degree of vital power, though in a form to some extent,
modified, was revived by mediaeval scholars, and was made not only part and
parcel of the curriculum of the universities, but was applied also in practice.

The rising bourgeoisie, later on coming into power, more and more
adapted Roman Law to its actual needs. Capitalism insisted on a legal system
which expressed the needs of Capitalism and of the capitalistic system of
commodity production. Roman Law was the proper starting point for the
very reason because it expressed the conditions of simple commodity produc-
tion in the most appropriate form. Roman private law was at that time taught
practically in all universities. Its effects prevailed within a wide scope in
Europe. In a number of countries Roman Law was raised to the rank of sta-
tute, whereas in other countries it permeated municipal law through the medi-
ation of jurisprudence. Roman Law became the most important source of
the Civil Codes compiled in the 18th and 19th centuries. Modern bourgeois
Civil Codes inherited mostly their legal concepts, principles and a number

of statutes in the first place in the field of the refined and complicated
law of contracts from the Roman private law reframed and adapted to

meet the requirements of bourgeois conditions of life, that is, from the so-called
Pandects.’?

It stands to reason that the classics of Marxism were familiar with this
historical importance of Roman private law. Marz pointed out that Roman
private law was a classic expression of social conditions governed by private
law.1® According to Engels “Roman Law was the first universal law of a com-
modity producing society, a law which with unique precision worked out all

12 This must not be regarded as if Roman Law in the Antiquity had transmitted
solutions of absolute value to posterity. Obviously a substantial portion of the law
relating to the Latini, the position of the slaves, legal material relating to the law of
persons became as a rule inapplicable under capitalist conditions. It is inconceivable
that a slave-holder society should even guess all economic and legal needs of a developed
capitalist society. However, the acuteness of analysis a legal intuition were characteristic
of the Roman jurists, so that many of the principles of private law they had moulded,
satisfied the practical needs of a later social order based upon private property, due to
their appropriateness.

The modern Civil Codes did not in all cases take over the solutions and detailed
rules of Roman private law as far as eertain institutions e.g. ownership, sale, lease, etc.
were concerned. Often only the legal problems were taken over in the same sense as
formulated by Roman lawyers of Antiquity or the cultivators of Roman Law in the
Middle Ages and in the modern era, i.e. at least the problems as they had been raised in
the Antiquity. And even when there was no uniformity of the solutions adopted by one
Code or the other, still all of them adopted the foundations of a common legal technique
and the scientific method of raising the problems of law. Since the jurists of the various
countries speak the same legal language, they understand one another even when there
are discrepancies in the legal provisions. Essentially this means that these modern Codes,
in addition to incorporating a number of uniform or at least similar provisions have
Roman private law, or the law of pandeets based on it, as their foundation. Cf. HorvaAr:
op. cit. p. 2; WIEACKER, F.: Kuropa und das rémische Recht. 2nd edition, Stuttgart, 1961,
pp. 303 —304.

13 “Roman private law as the classical formulation of private law”, Marx: On
the ciriticism of Hegelian philosophy; op. cit. p. 317.

Arta Juridica Academice Scientiarum Hungaricae Tomus 11, (1969)



Significance, method and system of Roman Law 143

essential legal relations of simple owners of commodities (buyer and seller,
creditor and debtor, contract, commitment, etc.)”’4 which was the almost
perfect reflection of the legal relations that fitted into the phase of economy
which Marx called the phase of commodity production.l’

2. After what has been set forth the question what is the purpose of
the study of Roman private law may easily be answered.

a) In private Roman law, incorporating the still effective elements of
universal Roman legal culture, the legal forms of simple commodity production
took shape in the historically most perfect manner.’® These rules are analysed
in a study of Roman Law not only in their final form, as summarized by
Justinian, but, with a critical mind, in the course of their evolution through
thirteen centuries, in order to explore the social-economic conditions needed
for the development of the institutions of private law in Roman society,
further to establish the new legal forms required by changes in these conditions,
and how the simple legal forms were superseded by forms of a higher standard.
Since it is a historical necessity that the present emerges from the past, the
great historical significance of Roman private law represents a high practical
value for the present.

Unlike legal systems still in the phase of evolution Roman private law
of Antiquity may historically be regarded as closed. This feature of Roman
private law permits to show the laws of the development of private law to
the student of law in a simplified form. To use a vulgarized comparison: this
is similar to the method how in anatomy the organism of a man being no more
alive is revealed to the medical student. It is not the living human body which
is to be studied by him first but it is through anatomy, through the study of
a non-living human organism by which he becomes familiar with the structure
of the human body.

b) The Roman scholars of private law achieved remarkable successes
in legal technique. The study of their accurate, well-defined legal parlance
clear to all -~ amounts to an important didactic aid. Roman private law
teaches the law-student of today a clear-cut delimitation and formulation of
legal categories and a readiness to discover the differences between the various
categories of law. It is Roman private law that opens the path to the law-
student to acquire a basic legal erudition by embracing the for him still strange,
or at least novel, legal cast of mind. As a matter of course, here we have to
remember the historical fetters clogging on the legal categories of Roman Law,

" ENGELS: Ludwig Feucrbach and the disintegration of the classical German philos-
ophy, Hung. translat. Budapest, Kossuth, 1963. 11. p. 359.

15 KNGELS: T'he growth of soctalism from utopia to science. Introduction to the English
edition of 1892, Hung. translat. Budapest, Kossuth, 1963. 11. p. 94.

16 “Commodity production is the economic phase where commodities are produced
not only for the use by the producers, but also for barter, i.e. as goods and not as use
values.” KNGELS, FEUERBACH, etc., Hung. translat. 11. p. 359
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and the fact that in the formulation of the categories formal logic plaved
a decisive part. A modern student of law has to get over all these.

In this sense Roman private law is the “international language’ the
lingua franca, of the students of law, the international terminology of the
lawyers of all civilized nations.The technical terms denoting the most important
concepts of law are still current among the lawyers of all nations.

The Roman students of law of the Antiquity laid down the first founda-
tions of jurisprudence.

It was on these foundations that the glossators of Italy relied from the
12th century onwards to be followed by the commentators, then the French
lawyers of the Middle Ages, and from the 16th century onwards the Dutch,
German, Italian, ete. jurists. Thus it is Roman Law on which the legal con-
cepts, the classification of the fundamental institutions, ete. of the jurispru-
dence of all European nations rests. Roman Law as the “law of scholars”,
the “law of jurisprudents”, exercises an influence on modern legal systems
by the fact that it has become the foundation of the science of civil lme of all
European continental countries.

¢) Without a grasp of Roman private law the history of capitalist private
law could hardly be wnderstood properly, and to this not even the history of
the capitalist private law of Hungary is an exception. Thus Roman private
law has become the gateway through which there is access to a study to a
sufficient depth of the history of Hungarian bourgeois private law and that
of the actual systems of bourgeois private law of other countries.

Since to the systems of contemporary bourgeois private law the knowl-
edge of their historical growth provides the key, the study of Roman private
law is essential for an acquaintance with the institutions, structure, principle
and system of capitalist private law being still in force abroad. And such an
acquaintance with the different systems of private law is of even greater
practical importance in the epoch of peaceful coexistence, when commercial,
economic, financial, and legal connections are being formed with the capitalist
world.

d) Of the branches of the socialist legal systems it is civil law which

as regards its subject-matter - is the opposite number of the private law
of the capitalist countries. The (overwhelmingly) property relations brought
under regulation by socialist civil law, naturally on the ground of the funda-
mentally different social-economic order of the socialist state, on the whole
are congruous with the sphere which bourgeois private law (not including
family law) embraces, and which the actual private law of the capitalist coun-
tries, in like way, incorporates. Thus Roman private law will, through the
private laws of the antagonistic social formations — in particular through
the latest of these i.e. bourgeois private law - - permit access to a better under-
standing of socialist civil law.
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As a matter of fact Roman private law has forms which are bound
to private ownership. These forms surviving the Antiquity and the Middle Ages,
are living even today in social orders which are based upon private ownership.
However, Roman private law has a feature which is bound to commodity
production. As a matter of fact Roman private law was not merely a classical
means of the regulation of private ownership, but to a certain extent it com-
bined the general and abstract features of commodity production throughout
its entire development, as “the first universal law of a commodity producing
society” (FEngels).'” These features may preserve their significance even in
spheres outside the framework of antagonistic class formations insofar as
commodity production is going on.

There is commodity production even under socialist conditions and even
legal forms have developed for its regulation. However, there is the essential
difference that a socialist legal system brings under regulation commodity
production based upon social ownership. Socialist commodity production
Sfundamentally differs from commodity production serving private property,
in the same way as its underlying economic system differs from the basis
determining Roman private law. In point of fact the character of these legal
forms has changed owing to the transformation of the character of the under-
lying political power so that in a socialist system these forms serve the new
socjalist foundations of society. Since, however, Hungarian law brings under
regulation commodity production, it makes use also of the legal forms of commod-
ity production.’® So even in a socialist legal system legal institutions which took
their shape earlier and which properly manifest the economic ends in question,
may survive. In other words in the Hungary of today within the sphere of
a regulation of commodity production also the forms derived from Roman Law
are applied, although in their details often of different content. All these are
closely connected with the fact “that for example in the interest of the regula-
tion of commodity production also a socialist legal system adopts the legal
forms, the legal systems of earlier social forms have developed, purging them at
the same time of private property trends and raising them to higher standards™.1?

However, if it is true that in contemporary socialist law the forms of
commodity production of Roman origin are applied, then it will be clear why
a socialist student of luw should investigate the institutions of Roman private larw.

“Roman law is the historical antecedent of all European legal systems.
As a matter of fact, Roman Law is the most perfect historically established

17 EngELS: The Growth of socialism, ete. Hung. Translat. 11. p. 82,

8 MARTON: op. cit. p. 6. — In the socialist law contracts are the legal expressions
of commodity relations. Commodity relations may be discovered also in a socialist
society, however, in a form appreciably different from those of Capitalism. One of the
differences is that anarchy of production according to plan, another is that the law of
value does not act spontaneously. The commodity relations are not universal. The
contracting parties must not be owners, financial independence being sufficient.

W VILAGHY: op. cit. p. 218.
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law of simple commodity production. This explains why it has a theoretical
and practical significance for the study of the legal forms of commodity
production . .. it is just because the institutions of Roman Law in their
entirety embody the conditions of a historically established first form of com-
modity production with a perfection of a high degree that they have a highly
important function in the endeavour to introduce the students of Jaw into the
general theory of the legal forms of commodity production through the subject-
matter of Roman Law.”’2°

This agrees with what a famous Soviet scholar pointed out as early as
in 1949: “Soviet law embraces not merely a single legal concept or a single
method of legal analysis whose roots could be traced back to Roman Law.
Our lawyvers are wont to use a notion like e.g. ‘novatio’ day after day, although
it was formulated in the Roman age and was associated with ‘stipulatio’ and
had a special significance there. It is in the interest of the Soviet students of
law of the future to become acquainted with the methods applied by Roman
lawyers though departing from those of Soviet jurisprudence.”?

To sum up: in Hungary the purpose of the teaching of Roman private law
is to offer a historical criticism of the legal forms of commodity production
— thus an introduction into civil luw, bringing under regulation property relations.

II1. Method and system of the instruction in Roman private law?

1. Historical criticism requires a study of bygone ages as embedded
in the underlying social and economic relations within their own intellectual
framework, or to use an anachronistically sounding term, through their own
“spectacles”. This also means that we should not transplant notions into the
past alien to it, or attribute ideas to ancient legal systems which were non-
existent in the phase of development, or look for institutions in Antiquity
for which there was not even a proper term, or which were not wanted by
social development.

For a long time in the instruction and in cultivation of Roman Law ideas
running counter this opinion prevailed. The consequences are felt even today.
These ideas go back to the time when Roman Law was taught within the frame-

20 MarTON: op. cit. p. 3.

2t MasHKIN, N. A.: in his review of the textbook, of Roman private law of No-
vITSKI, PERETERSKI, Vestnik Drevnei Istorii, 2/1949. p. 164, quoted by OSTCHOWSKI:
op. cit. pp. 19 et ssq.

2 TareLLO, G.: Storiografia marxista, op. cit., pp. 4567 et ssq.; Racar: Materialismo
storico e studi del diritto romano. Reprint of Rivista Italiana per le Scienze Giuridiche,
1955. Milano, 1957. pp. 1 to 47; BArroSEK, M.: Metodo tradizionale e naterialismo storico
nella metodologia del diritto romano, op. eit. pp. 93 et ssq.; MOra, M.: Megjegyzések a
rémai jog oktatdasdnak néhiny kérdéséhez ( Remarks to some of the problems of the instruction
of Roman Law), Jogtudoményi Kézlony, 8/1962. pp. 419 et ssq. and A4 (drténeti és jogaszi
szemlélet kérdése a romui jogban (Problem of the historian’s and the lawyer’s approach in
Roman Law). ibid., 3/1963. pp. 135 et ssq.
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work of prevailing law, or as a general theory of modern law (modern law of
pandects).

The modern theory of the law of pandects of the past century professed
that it studied Roman private law “in its validity of today’, to a great extent
it considered Roman law to be its starting point. It did not even deny that in
its results it had widened to the general theory of modern private law. Hence
the law of pandects was in general the dogmatical fundament of modern private
law based on Roman Law, and not that of the Roman Law of the Antiquity.
The modern law of pandects does not reflect the theory of the Romans, but
what the modern theory of private law has built up of the remnants of Roman
Law, 8o that as a prominent Hungarian scholar of Roman Law pointed out
“if Ulpian rose from his grave he would turn the pages of the general part
of a manual compiled by a modern student of the law of pandects dumb-
founded and would perhaps understand less of it than a modern novice in the
study of law’” .2 Today as commanded by the historical approach, the opposite
of all that has been said before appears to be expedient: we want to reproduce
the law of the ancient Romans so that “Ulpian could easily recognize it’‘.

The tendency that the modern law of pandects should turn out a theory
where the Romans of Antiquity “forgot’ it, is outdated. The avoidance of an
anachronistic presentation and modernization is an indispensable precondition
of being introduced into historical reality. The ignorance of real history would
result in a distorted picture of the true past of Roman Law, and thus even the
true history of its development would remain unknown. The excessively ‘‘nor-
mative-juristic” approach carrying back modern notions into the past has
made the categories of a later development the standards of an earlier growth.

Historical approach requires a presentation of the development of Roman
Law as it existed in reality, on the ground of its sources.

The scholars of Roman Law in the socialist countries — not by mere
chance — decidedly declare the need for historicity.

This is by no means astonishing, because the Hegelian-Marxist approach,
we may say, spread all over Europe conceives history as a progressive and
rational process. According to his opinion unless we want to falsify
historical truth, we have to adhere to the notions of Antiquity to the
facts as they really existed and waive any arbitrary interpretation of the
Middle Ages and modern times. The fact that the Romans were not acquainted
with or had only hazy ideas about one legal institution or the other
being only in an embryonary state, has to be presented in a way true to
history.®® Hence it is incorrect to portray a notion or an institution of law in an

23 Szdszy, G.—ScHwaRz: Rendszer és kommentdr (System and Commentary;
ParERGA: Vegyes jogi dolgozatok (Miscellaneous papers on law). Budapest, Publishing
House of the Hungarian Association of Lawyers, Vol. 5. I. 1912. pp. 416 et ssq.

# BarToSEK: Labeo, 1956. pp. 212 et ssq.
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unhistorical, idealized, perennial form, or, by ignoring their origin in a later
phase, regard certain general notions as originating in the Antiquity, when even
their technical terms were unknown to the Romuns, to say nothing of their uderlying
theory (e.g. juristic persons, legal transactions, the general rules of tortious
acts, the abstract concept of subjects at law etc.).

Historicity in the cultivation of and instruction in Roman Law cannot
amount to aone-sided collection of information but it has to be brought into
harmony with a juristic approach, and with the considerations of didactics.

Historical and juristic approach to instruction in Roman Law are depend-
ing on each other rather than running in opposite directions. A socialist scholar
of Roman Law will have to apply both approaches in conjunction with the
Marxist theory of the superstructure character of law and jurisprudence.
Consequently in opposition to the idea which considers law a self-contained
category, beyond the ways of the development of a legal institution, also the
objective social-economiec conditions which in the last resort, have determined
the development of the very institution of law, how this institution, directly
or indirectly, expresses class interest, and its bearing on the objective social-
historical evolution are to be demonstrated.

The historical and juristic approaches are not mutually excluding one
another but, in the field of Roman law and in general in legal history they are,
mutually complementary. Dialectic unity between these two conceptions is
exactly what the historical approach to law meuns. The historical approach of
law is historical just for the reason because it inseparably combines the juristic
and historical approaches.

This concept is in harmony with the Marxist theory of a unity between
historical and logical elements. The essence of the doctrine is that the historical
and the logical elements do not conflict with each other, but that the historical
and the logical characters at the same time are mutually excluded and are
depending on each other: the historical being but an element, or a phase of
the logical, and the logical a historical accumulation and qualitative trans-
formation of the former. There is no contradiction between the historical and
logical sequences or exposition, the unity of the historical and logical elements
is a reflection of the historical process, however, in a manner which through
a logical summarization explores historical development in a systematized
form. This dialectical unity expresses appropriately the cognition of reality
and the requirement of true representation of it and thus the expansion of
reality and the creation of a new reality may also take place. The summarized
and generalized expression of historical development so as to suit the ruling
class proceeds on this ground. Hence the legal abstraction summarizing his-
torical succession is of a class character.®

2 Marx for the purpose of writing his political economy chose the logical expo-
sition, which in fact was the corrected reflection of the true course of history. MArx:
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Briefly, Roman Law is studied by applying a historical-critical method and
an approach to legal history which is based on a historical and logical dialectic
unity.

2. Basically we study Roman Law in a systemr which does not transplant
modern concepts into the past, but which rests on Antiquity and is therefore
historical in its character.?

Putting it in another way this means that in our opinion historical
approach is to be applied also in the field of systematization.

To discover a system which is equally characteristic of the developmeny
of Roman Law as a whole and of all of its phases, and which lends itself
for the compilation of a modern textbook, is a task extremely difficult,
or even impossible, to tackle. One of the reasons of thisis that the casuistically
minded Romans, with their attention focused on discrete cases, had a poor
sense for framing systems. The division of the Law of the Twelve Tables
might have been influenced by some sort of an association. We know the
Trichotomy of Gaius, viz. personae, res, actiones, however, it is more or less
doubtful whether this trichotomy was applicable to earlier phases of Roman
Law at all. Our knowledge of the origins and development of the system of
Guius, a Roman lawyer of the 2nd century, is fairly vague. There could have
hardly been any closer association between the sources of the textlook, of
Gaius, the Institutiones, and the systematizing tendencies of the Roman
lawyers of the late Empire. ). Mucius Scaevolr (in the 1st century A.D.)
in their summaries discussed the tus civile in another order of sequence. They
began with wills and statutory succession, which was followed by fragments
of the law of persons and in an alternating sequence by other parts. The system
of Hdicts incorporating Praetorian Law, insofar this method of discussion
deserves to be called a system at all, was built up on procedural considerations.
To the modern man it may appear somewhat mysterious, how the Remans
could find their way in this maze. However, they were used to it for centuries.
Through the ages a number of lawyers had a hand in the formation of the

Introduction into the Criticism of Political Economy. Hung. translat. Budapest, Szikra,
1951, pp. 25 to 35.; Cf. the review of KNGELS of MarRX’s: T'o the Criticism of Political
Feonomy, (1859) ** . .. only the logical treatment was proper. However, in fact this was
but. the historical treatment, eliminating at the same time the historical form and the
disturbing contingencies.” Marx: Contribution to the Criticism of Political Feonomy.
Hung. translat. Budapest, Szikra, 1953. p. 176.

26 NovITsKI — PERETERSKI: op. cit. pp. 9 et ssq. In WarkarLro, W.s review
(Bibliotheca Clagsica Orientalis, 4/1961, columns 250 et ssq.) and in his criticism (Helikon,
Rivista de Tradizione e Cultura Classica dell’Universita di Messina, 1—4/1964, pp. 679
ot 8s(.); KASER: op. cit. I. pp. 167, 170; CoiNna, H.: Zur (eschichte des Privatrechtssystems,
Frankfurt a/M. 1962; FuarMANN, M.: Das systematische Lehrbuch. Ein Beitrag zur (fe-
schichte der Wissenschaften in der Antike. Gottingen, 1960. pp. 183 et ssq.; Mora, M.:
Uber das System des rimischen Rechts in den vorklassischen und klassischen Zeuten (Lecture
read in the International Congress on the study of Antiquity sponsored by the Hungarian
Academy of Sciences, on November 4, 1965).
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more elastic praetorian law, which served the needs of an expanding society
and its economy bhetter than the rigid ancient ius civile, without, however,
bringing about an appreciable change in the system of the legal material.
In this system the rules governing the institution of an action at law, (Part I)
were followed by Part 1T dealing with the ‘“regular” judicial assistance and
then by Part 11I on the enforcement of decisions. Part IV was some sort of
an appendix on interdicts, estoppels, praetorian stipulations. Classical jurispru-
dence mostly followed the system of either of the ius civile, or of the Edicts
completing the latter by the treatment of leges, senatusconsulta, ete. in the
form of an appendix. As a matter of fact since the lawyers Celsus and Tulianus
the “System of the Digests” became current. Here, the first part followed the
division of the collections of edicts, the second part incorporated the leges,
senatusconsulta, and the imperial constitutions. Gaius developed further the
system of ius civile. Karlier he transferred the legal matter on succession from
the first part to follow the part later given the name of ius in rem, or the law
of things, and before the part on contracts, obligationes. Then he merged these
three parts into the unity called tus quod ad res pertinet. Following the example
of the Greek philosophers and grammarians Gaius created the trichotomy
personae-res-actiones. This system of Gaius had an influence on both the medjae;-
val and the modern systems. The French Code civil of the early years of the19th
century and the Austrian Civil Code are examples of this. The “five books”
system of the German Civil Code was based upon the Pentateuchical System
of Heise, a student of the pandects teaching at the end of the 18th century.
However, in the last resort even this division into five parts may be tra('(;d
back to Gaius.

For the purpose of studving Roman Law in the form as it existed and
was current in the Antiquity it would be impossible to include the former in
the modern system of the pandects (making to a high degree, use of abstrac-
tions because this would not be in harmony with its source-material and would
therefore be in conflict with the postulate of historicity. This holds true even
if the system of pandects by transferring the general part incorporating abstract
common and general theses of law to the beginning of the system, and separat-
ing the tus in rem from the obligationes meant in its time a progress as compared
with the Institutiones. This pentateuchical system consisted of the following
five parts: 1. General Rules, 2. Persons, 3. Law of things (ius in re), 4. Obliga-
tions, 5. Family and succession.

The didactic Institutiones of Gaius, a lawyer who lived in the 2nd centurv
A. D. were meant for instruction. This system belonged to the period whe;l
he lived but, of course, it cannot be considered contemporary as far as earlier
centuries are concerned. (The same applies also to the other systems, which
all bore the stamp of their age.) The division of the Law of the Twelve Tables,
the systems of Scaevola, Sabinus, that of the edicts, and of the Digests,
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which was spreading since Celsus and Iulianus arc also to be considered con-
temporary. However, for pedagogical reasons these systems cannot be used
by the modern instruction in law. The spread of the system of Gaius was
advanced and its authority enhanced, by the fact that Emperor Justinian
himself followed it. This trichotomical system was split up into Part One on
personae, to be followed by Part Two on res, and then with Part Three on
actiones. In my opinion in preparing the textbook of Roman Law, -- when
it comes to discuss the institutions of Roman Law, and the genesis of its
system, due attention should be given to the system of Gaius without, however,
following it in a servile manner. When it comes to lay out a system to serve
the needs of the modern student of law didactic considerations should be taken
into consideration to the greatest possible extent which also necessitate the
knowledge of other notions, as well.

Thus, first of all in Part One under the heading “Introduction” a summary
should be given of the elements of the subject-matter, the object, method and
didactical system of Roman Law. Part Two should deal with “The history
of the development and the sources of Roman Law’. Part Three should embrace
“The system of Roman private law” . This Part Three should then be subdivided
into the Sections /. Safeguards and enforcement of rights, /I On persons,
111 On things or chattels, IV On succession, ¥V OUn obligations.

The system of Gaius permeates this system insofar as Section I. The
safeguard and enforcement of rights applies to “actions”, Section 1T to the
“personae’’, and Sections 111 IV V to “‘res”

Unlike the Institutiones of Gaius this new textbook should discuss pro-
cedural law applying to actiones in Section 1 of Part Three (Safeguards and
enforcement of rights). This is justified by the significance lawsuits or actiones
had in the course of the development of Roman private law.

The elements to be studied here apply to all parts of Roman private
law to be discussed subsequently since these could not even be understood
properly before the first elements have been grasped. It is not wholly unjusti-
fied to call Roman private law the “law of actions’”. Its development took
place mostly through the means of actiones, in the field of legal procedure.

Die Bedeutung des Romischen Rechts, seine Methode
und sein System

M. Méra

Aus der Einleitung des Aufsatzes gewinnt der Leser einen historischen Uberblick
aus neuartiger Sicht iiber einige Charakteristika des romischen Privatrechts. Im Anschluss
bewertet, der Verfasser, aufgrund der sozialistischen Rechtsauffassung, die historische
Rolle des rémischen Privatrechts. Als Hauptfrage seiner Abhandlung behandelt er die
im Unterricht des rémischen Privatrechts verfolgte Methode bzw. System. Insofern
stellt der Aufsatz einen hervorragenden Beitrag zur ungarischen Romanistik dar. Die
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Erorterungen des Authors kénnen auf das Interesse nicht allein der Rechtshistoriker und
der Spezialisten des Romischen Rechts, sondern im allgemeinen der gebildeten Juristen
zéihlen,

3HaQEHI/le, METOX U CUCTEMA PHMCKOrO IipaBa
M. MOPA

Cratbst cHauana NpiH HOBOM I10X0a€ JaeT llCTOpH‘lCCKl‘llul 0630]’) HEKOTOPLIX ocodeH-
HocTel PHMCKOI'0 4aCTHOI'0 TipaBna. 3arem NokasbiBaeT HCTOPHYECKYI0 pOJIb PHMCKOI'O 4acr-
HOI'0 npapa €0 CTOPOHBI coLManHeTHYeCKol TCOPHH IIpaBa. KoCTsIK CTaTbiH 3aHHMAETCS CHCTe-
Moii H meToaaMH penoaaBaHisd pPUMCKOI'0 YaCTHOTO IIpapa. B 3T0M 0THOLIEHTIT 03HAYAET BbIAAI0-
uiicst BKaan B BEHI'€PCKYIO DOMAHHMCTHIKY. Eé BBLIBO/IbI BLI3LIBAIOT HHTEPpEeC HE TOJIBKO Y UCTO-
PHUKOB IpaBa H 3aHHMAKIHXCS PHMCKIIM IMTPpaBoOM, HO 11y 06pa303auub1x 0pHCTOB BooOuje.
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Struggle with Reality in Private International Law

Evolution of the Theory of Private International Law and its Current Trends

F. MAipL

Senior Research Officer of the Institute for Legal and Administrative Sciences of the
Hungarian Academy of Sciences

1. New trends and aims in private international law. - - TI. Theoreticism
and its criticism. — 111. A realistic expedient: Ehrenzweig’s theory 1. What is
new and what is old in the ‘‘revolution’ of the theory of private international
law? 2. How far can theory go? 3. The theory: all roads lead through the forum.
— IV. What may be said of these theories? — V. Khrenzweig v. Rabel in pri-
vate international law. Requirements of reality in the second epoch: a few
examples (Western appraisal of certain theses of socialist law of ownership and
succession).

What is the reality with which private international law is at logger-
heads? And what does ity struggle consist in? Obviously these are the first
questions the reader is likely to put. However, for a reply a few introductory
words will hardly be sufficient. This study will tell of some of the possible
replies, sufficient to become the subject-matter of a study. Here the author
would like to confine himself merely to two preliminary remarks. Firstly,
in this study the notion or concept of private international law is used in its
conventional meaning, .. that private international law is the same as
conflicts law. Secondly, in this study mostly those trends of theory will be
discussed which have developed in Western countries. The story of the struggle
of socialist theoretical constructions with reality, and so the basic problem
how the theoretical boundaries of private international law could be extended,
possibly beyond the totality of conflict rules, provide ample material for
another study.!

[. New Trends and Aims in Private International lLaw

1. Everybody, or almost everybody, who so far has approached the
discipline of private international law (let alone comparative law) with a crea-
tive mind, inevitably goes back to Rabel as his primary source. Ever since

1In his study Uj szakasz a magyar nemzetkizi maginjogbanf (Hungarian Private
International Law on New Pathways?), this author — MADL (2), pp. 298 et ssq. — has
made only a few theoretical remarks referring to socialist private international law.
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Rabel compiled his The Conflicts of Laws'™ in four volumes, he has become the
Omega to whom even those return, who have not made him their starting
point. His work has somehow become the landmark of modern comparative
law and private international law. History has made it so. Amidst the turmoil
of a world war, when the mutual respect and the recognition of the values of
nations was anything but reality, Rabel began to write his oeutre sine ira et
studio. He pleaded for the integration of the legal and scientific values of all
countries and has become the most prominent designer of that circuit whence
institutes and periodicals of comparative and private international law were
to spring forth. In 1927 he launched the Zeitschrift fir auslindisches und inter-
nationales Privatrecht, which since 1961 has been published as Rabels Zeitschrift.
It has earned unqestioned authority in the field of comparative and private
international law. Rabel himself wrote the opening announcement (Zur Ein-
Sfithrung) to it. Already in these inaugural words his scientific and human-
political creed of an understanding of the law of other peoples and of the
solution of common problems in cooperation of the nations manifests itself.
He closes his modest, and yet forcefully and sympathetically worded Intro-
duction with the following words: ‘“May this periodical, also beyond the
German frontiers, satisfy many of the demands for enlightenment and may it
strengthen the recognition in friendly readers that, notwithstanding all the
differences among legal systems, a science of law is coming to life which will
lay the foundations for a wider and deeper community of the peoples than was
Roman Law itself””.2 This science has come into being and has grown up mostly
in response to his inspiration. No matter that the Fascist dictatorship producing
Second World War in 1937, forced Rabel to go into exile, and suppressed his
periodical. Rabel found a new scientific home at the University of Michigan
Law School, where he could continue his work.? In his study, published in the
Columbia Law Review, on the functions of institutes of comparative law,
he expounded his ideas on comparative law, on private international law and
on general unification of law on a world-wide scale* and urged that all major
countries needed periodicals on comparative law.® Thus he promoted the crea-
tion in 1952, of the American Journal of Comparative Law as a counterpart of
the American Journal of International l.aw, which since has become known
the world over. He was one of the first contributors to this periodical which
was published under the editorship of his good friend, Professor Yntema of
the University of Michigan Law School. Among the first sponsors of the peri-
odical was Professor Ehrenzweig of the University of California Law School

12 See in the List of References: RaBrL: Conflicts.

2 RaBEL (1), p. 4.

3 RaBEL: Aufsdtze, see “Einleitung des Herausgebers’”, Bd. I. p. XXIV.
4 See in the List of References, RABEL (2).

5 RABEL (2), p. 242.
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(Berkeley).® Among those institutes whose creation Rabel continued to urge?
perhaps the most important is the International Faculty of Comparative Law
in Strassbourg. Rabel had a share in a number of ventures which it would be
impossible, and perhaps even superfluous, to enumerate here. He lived long
enough to write an inaugural announcement (Zum Geleit), when Rabels Zeit-
schrift was started again in 1949, six vears before his death in 1955, with no
less confidence in the success of his efforts to encourage international co-
operation.®

This man of learning, who fled Hitlerite fascism, amidst the disillusion-
ment, ire and exasperation of the War, did not only give expression to “the
deplorable state” of his discipline, . .. “to a change of which mutual under-
standing and toleration were as wanting as in international policy”.? He
reiterated his faith for the epoch following upon the War in his comparative
Conflicts of Laws as follows: “What this book is intended to suggest is a patient
and concerted world-wide discussion determined to relieve the present chaos.
.. .The legal profession has great power and deserves great confidence.’’10
His four volumes were the formulation of his intellectual basic position for an
epoch, the fulfilment of a creed. Being peerless, they have ever since been on
the desk of every student of private international and comparative law.
His ideas and wordsrecur, with critical remarks or as testimony, on the pages
of all later works of significance.

It is only to be regretted that within a few years after the War the earlier
expectations of an Augustan Peace, owing to the cold war, dwindled to mere
hope. In the strained international situation the private international law
of the socialist countries, indeed their entire civil law, were exposed to sharp
and not always scientific criticism and discrimination in capitalist countries.
And socialist legal writing was not very ‘‘cooperative’ either. There remained
little, or practically nil, of “the patient and world-wide discussion” operating
towards international legislation. Rabel’s creed remained a creed only, and his
book became not very much more than a technical source of comparative
studies, though much read in the asylums of jurisprudence and learning.

2. The period of peaceful coexistence of the sixties was needed for
a betterment. But history had partly superseded the Rabelian creed by a
more “‘realistic’”’, more sceptical discussion on a world-wide scale. The resolu-
tion of individual positions in a scheme of international legislation was making
headway at a slow pace. Spectacular, wholesale results did not come to life

® See the paper of BoLGAr on the historical background of the periodical (List of
References, BoLGAR), p. 25.

7 RABEL (2), p. 245.

8 RaBeL (3), p. 1.

9 RaBEL: Conflicts, Vol. [, pp. XXII, XXIII.

10 RaBEL: Conflicts, Vol. I, p. XXIII.
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easily, it was and is rather the centres of gravity of regional integration that
tend to gain in strength.

A Rabelian-like manifestation of this epoch may be discovered in the
Private International Law of Ehrenzweig, which is similarly planned for several
volumes.1!

On perusing the works of Rabel and Ehrenzweig on comparative private
international law the reader will be tempted to compare. It would be difficult
at present to ascertain with any pretence to accuracy and definitiveness the
immanent parallelisms in the two works. Partly because so far Ehrenzweig
has published only his first volume, the General Part. However, certain parallels
may be drawn even at the present juncture.

In the first place, each work expresses the approach of an historical
period. Rabel’s approach, and its relation to his period, has been outlined
above. The years following the cold war, the sixties oriented to coexistence,
may be charachterized as follows. In the first place, international codification
on a world-wide scale has begun already. Compared to the intensity of the
process of regional integration, it advances at a moderate pace. However,
meanwhile in response to a large-scale unfolding of comparative law, the legal
systems of the various countries have come to be better known in the world,
this better acquaintance with the other man’s law being a precondition of
a more realistic long-range international codification scheme of established
value. Secondly, the evolution of each domestic private international law
as well as their legal and jurisprudential language have changed considerably.
In the sphere of the controversies the parties have withdrawn to the line of
defence of socially objectively defined peculiarities. In the socialist world
peaceful coexistence has come into prominence, and capitalist countries have
gradually ceased to discriminate against the institutions of socialist law.

Certainly in private international law Ehrenzweig is at present the most
prominent Western representative of this approach. How does this change
in approach manifests itself in Ehrenzweig’s work? Firstly, he formulates
the future programme of private international law with more reservation.
In his Preface, instead of speaking of international legislation he stresses the
transmission of the experiences of the Common Law countries, the evaluation
of the results achieved, the opinions prevailing in Furopean countries, herein-
cluded the socialist world, a better understanding between the Common Law
and Continental approach, and even a co-operation between the two systems.
Still, when he comes to speak of co-operation or mutual understanding, it is
rather the methodological aspect he has in mind. The student of Common
Law, who considers case-law, i.e. judge-made law as expressing current policy
has something to offer to his Continental fellows, who accord a primary func-

11 See in the List of References, EurENzwEIG: PIL.
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tion to doctrine.’? Hidden behind this ostensibly methodological observation
are, of course other practical problems. Ehrenziweig in the course of unfolding
his own theory emphasies the real function of theory including that of socialist
countries, in accord with international language and practice.!?

I1. Theoreticism and its Criticism

3. The first step should be to try to meet the trend of pure theoreticizing.
It cannot be denied that Ehrenzweig, with passionate strokes, has taken great
strides to this end. Even some of his provocative headings contribute to this
effort, as when he speaks of the ('Establishment’”, revolution and counter-
revolulion.'t

At the very beginning he convinces us that both the courts and the
theoreticians consider the traditional formulas and principles of conflicts
law antiquated and insist on the solution of actual problems by an analysis
of individual facts and legal policy. The “establishment’ has been disestablished
during the latter decades, and many a theory has been born in the “Revolution”
against the traditional order, the ancien régime.

4. Above all theories of European origin deserve attention. One of these
is that has been called neo-comity. This theory as at one time the statutists
permit the foreign sovereign (the legal system of a foreign sovereign) to imple-
ment his own claims. In conformity with the statutists Savigny called this
a freundliche Zulassuny (friendly admission). KEven if it sounds differently,
the same idea finds expression among modern authors in Kek’s ‘‘international
co-operation”, in Kahn-Freund’s “growth of internationalism”, in Vitta’s
thesis of “equality”, or in Schmitthoff’s opinion, according to which there are
vested foreign rights, which deserve protection. Indeed, as Ehrenziceiy stresses,
the same idea comes forth from the recent approach of such socialist authors
as Szdszy, who elevate coexistence to a principle of conflicts law.!® In the
appraisal of the author these theories are open to so many constructions that
they provide no assistance in the solution of concrete legal questions, which
are not settled by statute law unless some sort of a super or meta law is assumed
which would in each case refer us to a specific foreign system.

Essentially the same criticisms have been raised against reliance on
untversal standurds of justice, although here the centre of gravity has been

12 PHrENZWEIG: PIL, p. 69.

13 KHRENZWEIG: PPIL, p. 69.

8 KHRENZWEIG: P’IL, p. 57.

15 See in the List of References, KEK’s The Swedish conflict of laws, KAHN —
FrEuND’s The growth of internationalism in FEnglish private international law, VITTA’s
work, Il principio dell’equaglianza tra “‘lex fori” e diritto straniero, SCHMITTHOFF’s (1)
The english conflict of laws, SzAszy’s (1), (2) Private international law in socialist countries,
and Problems of the codification of private international law, and EHRENzZWEIG's P,
pPp- 57, 58.
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shifted from conflicts law to a just solution of substantive law. As Ehrenzweig
states, the fact that judgements of justice differ not only from man to man,
but also among the legal systems, calls for no special confirmation. No a priori
theory can, here or elsewhere, be a substitute for the analysis of highly indi-
vidualized policies.’®

Nevertheless, we may find some guidance in comparative law and efforts
for a unification of law, as Rabel suggested. This perhaps finds its clearest
expression in the notion of an international lex mercaforia, as expounded by
Kegel and Schmitthoff; by Kegel in his “Crisis of Conflicts Law”,}? by Schmitthoff
in his study ‘“Das neue Recht des Welthandels”’'® and in his introduction to
“The Sources of the Law of International Trade’ containing the proceedings
of an East-West colloquy.?® The lex mercatoria, or the new law merchant has
hecome a matter of thorough analysis even in Hungarian literature.2® Essen-
tially the case for a new law merchant may be summed up as follows. The
various non-national legal sources of international trade, the many interna-
tional conventions,?! will before long create the “‘autonomous legal order”
of international trade. Here too Rabel is the intellectual ancestor. Both Kegel
and Schmitthoff bear testimony to this. 1t was Rabel who said that the ‘“‘crucial
point to be reformed is the blind subjection of conflicts rules to the private
law of each country”.?2 He mentioned the Introductory statute (Einfithrungs-
gesetz) to the German Civil Code as an example of provincial thinking, since
it made the attempt to incorporate the German private international law in
the language of domestic law. He too spoke of language, and for that matter
of an incorporate language, still he had more in mind than one could have by
the technical meaning of the word language only.?® By making reference to the
conventions on negotiable instruments, carriage and other international
agreements he demonstrated how effectively private international law could
serve the interests of the various contries and various legal systems once
relieved from the burden of local legal techniques and related to situations
of actual life.?* In his work Das Recht des Verkaufes he showed how through
international agreements and other legal instruments implemented in practice,
a new lex mercatoria, independent of domestic and the conflicts laws could be

18 'nrRENZWEIG: PIL, pp. 58, 59.

17 See KreErL, p. 260.

18 SCHMITTHOFF: (2), p. 45.

' SCHMITTHOFF: (3), pp. 33 to 36.

20 MADL (1) pp. 24 et ssq. (Section ‘‘Lex mercatoria - - private international law’’)

2 Such are the international regional and general agreements, the Incoterms, the
General Conditions compiled under the auspice of the European Economic Committee of
the United Nations, the Reglements applying to banking operations, the stock exchange
usages, ete.

22 RaBEL: Conflicts, Vol. I, p. 102.

23 RaBEL: Conflicts, Vol. T, p. 102.

# RaBeEL: Conflicts, Vol. 1, pp. 103 to 105.
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established as a fact.® Still, argues Khrenzweiy, all this is on the level of a
unification of substantive law and is restricted to trade. Consequently this
modern lex mercatoria is by its very definition unsuitable to become a general
theory for the solution of concrete problems of conflicts law. By referring to
the slow process of American ‘“‘uniform legislation” and its questionable nature,
he suggests that we must not rely too much on the new law merchant although
unification of substantive law may be our best hope for a solution of the
problems of conflicts law.”® What we may expect from comparative law as
the “‘third school”, e.g., a gradual harmonization of decisions, the Entschei-
dungseinklang (harmony of settlements), is according to Rabel still an idea
remote from reality.?” Yet it is somewhat too harsh to ban this idea to the
realm of phantasy, as some authors do.?®

It is an almost universally recognized fact that comparative law may
contribute to the promotion of a harmony (FEinklang) of opinions in matters
of conflicts law. On the other hand, as far as a conflicts law theory capable
of controlling and guiding practice is concerned, the fact remains that neither
the lex mercatoria, nor the comparative law Einklang may be considered such
a theory.

5. Among the anti-fundamentalists in the United States of America
was Currie with his governmental interests to be enforced with self-restraint.®
Accordingly the forum applies its own law, when it has a legitimate govern-
mental interest. A disinterested forum may take recourse to the law of the
country which had a reasonable governmental interest in the case. When there
are several such countries, then the forum will either apply its own law, or
decide under the law of the state with the stronger interest.3® Critics have
objected to Currie’s theory by asking, by what objective standards could
governmental interests be assessed in a concrete case, especially when it
comes to choose the reasonable interest among the governmental interests of
foreign countries. Reasonableness and legitisnacy were, critics have thought,
ag equivocal categories as the “vested rights”, or the “most significant rela-
tionship” in the sphere of the connecting factors. Consequently the author
of this theory too was found to be reasoning in a vicious circle. In the absence
of some sort of superlaw eventually decision has to be entrusted to some sort
of a concrete conflict rule, although the purpose of the theory was to become
the solution of the conflict itself in cases where there was no adequate solution
in living law. Consequently since *‘courts have in effect abandoned the con-
cept . .. Currie had lost not merely a battle, but his war’.3!

5 RABEL: Verkauf, p. 36.

28 KHRENZWELG: PPIL, p. 60.

27 RaBeL: Conflicts, Vol. I, p. 94.

2% LEWALD, p. 646.

¥ KHRENZWEIG: [’11L, p. 61.

30 Currik (1), pp. 357 et ssq., CURRIE (2), pp. 778 el ssq.
3t BHRENZWEIG: PIL, p. 64.
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In Europe, including the socialist countries,® another American concept
has found attention, namely the principle of the most significant relationship.
As is known it is that principle on which most conflict rules of the Restatement
Second compiled by the American Law Institute®® and those of the Uniform
Commercial Code®® have been built. To all appearance the principle of the most
significant relationship is a modern and flexible expedient in the face of the
rigid formulae of leges contractus, delicti, domicilii, etc. of the traditional order.
Still the principle has two weak spots. Firstly, replacing an earlier modicum
of certainty, the new principle opens the gate to a “cadi” administration of
justice. “The most significant is what I think to be.” The resulting confusion
has already had practical consequences.® Secondly, this principle may be
made one of legislation at most, as judicial decisions have already declared
it to be.? Still for a settlement of individual cases this and similar principles
could hardly be used.

Other theoretical concepts are the widely argued principles of preference
of Cavers, which have to be discovered in the construction of the law of the
forum, in approximation to Ehrenzweig’s counter-revolution in conflicts law.3?
Also Leflar’s choice-influencing considerations have attracted much attention.
However, even their author qualifies these as alinost rules, and therefore in
the criticism of Ehrenzweiy they may be congidered but one of the elements
applied in the interpretation of the law of the forum.®® And this is almost
the return to the more realistic theorctical approach, the transition from
“revolution” to “‘counter-revolution’.

III. A Realistic Expedient: Ehrenzweig’s Theory

6. Where lies now that promise of the future, that theory building upon
reality, which Ehrenzweig promised in his writings?

His own theory claims three merits. One is that it reduces the storm
round ‘“‘revolution — counter-revolution” to the level of realities (infra sections

32 8z4szv: (2), p. 186. According to Szdszy ‘‘in private international law the
correct policy is to apply the law to which in the opinion of the legislator of the forum
the legal relation is most closely related”.

33 A compilation of American private international law by the American Law
Institute; see § 5 of the 1965 Draft and § 10 of the 1967 Draft; KERENzZWEIG: PIL, pp.
66, 67; see in particular two relevant papers of REESE (List of References: REESE (1), and
REESE (2)).

M The Uniform Commercial Code has also been drafted by the American Law
Institute, with great suceess, since all states have acceeded to it. The conflicts rules, which
rely on the most significant relationship are taken up in Sections 1 to 105; EHRENZWEIG:
PIL, p. 67.

35 For a description of these see KarENZWEIG: PIL, p. 67.

36 See Dyn v. Gordon, 16 N. Y. 2d 120, 209 N. E. 2d 792, 801 (1965). Sce EHREN-
zwElG: PIL, p. 67.

37 Cavers, pp. 9, 90, 109 —110 et ssq.; EarENZWEIG: PIL, pp. 68, 69.

38 LEFLAR, p. 281; KarENzwELG: PIL, p. 69.
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7—11). Secondly, that it limits the extent to which the function of any theory
may go (infra sections 12 13). Thirdly, that it points the path to a realistic
solution (infra section 16).

1. What is new and what is old in the “‘revolution’ of the theory of private
international law ?

7. To Ehrenzweig any concept which fails to provide concrete decision
is mere intellectual play in the “Heaven of Concepts’™, im Begriffshimmel as
Thering called it. However, he deprives the “revolution’ of its halo. His prin-
cipal argument is that in the Common Luw countries is onlv one quasi-revo-
lutionary revolution, namely in the sphere of the law of torts. In other spheres,
where practice has also made use of the terminology of “revolutionary’”
theories, it has become evident that the solutions have remained conventional.3?
In the sphere of the law of torts the principle of the lex loct delicti commissi
has been deprived of its alleged predominance. As a matter of fact in both the
Babcock and Macey cases the American court abandoned the traditional prin-
ciple of lexi loci and held the defendant liable under the law of that state
which better served the interests of the party suffering the loss and to which
the court found the case more closely related.4® This development of delictual
liability in private international law encouraged only the “revolutionaries”.
In America the theories outlined above borrowed strength from this develop-
ment, or, conversely provided the modernist weapons for the “revolutionary”
formulation of the new practice.

8. The “traditional order”, the establishment against which the “revolu-
tion” was directed, could be identified, in comparative private international
law, with the name of Rabel. His name is mentioned at this point also in juxta-
position with that of Hhrenzweig, who, we believe is one of the foremost
experts of the private international law of torts inter alia because he has also
published monographs on the substantive law of torts.t

As mentioned carlier it was Rabel who formulated the widespread *“‘tra-
ditional” doctrine most comprehensively. According to him “‘the principle

3 This has become evident as regards contracts and trust, see KHRENZWEIG:
PIL, p. 70.

10 The two decisions: Babcock v. Jackson, 12 N, Y. 24 373, 191 N. K. 2d 279 (1963);
Macey v. Rozbick:, 18 N. Y. 2d 289, 221 N. K. 2d 380 (1966). The court in the latter case
applied the guest statute of New York law also protecting the guest passenger, though
the accident happened in Canada, whercas the passengers (driver and passenger) were
New Yorkers and insured in New York.

# In addition to a number of papers in 1950 the rather significant monograph
Negligence without fuult, T'rends towards an enterprise liability for insurable logs was publish-
ed, which with its concept stressing insurance instead of liability for damages met with
international, though by far not unanimous, reaction. For a second time the paper was
published in California Law Review 1966. p. 1422 et ssq. See furthermore the paper
referred to in Note 56.
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unanimously established by the canonists and later the statutists since the
13th century and generally adopted today is that the lex loci delicti commissi
governs’’ 4 Or at another place: ‘“The advantages of the principle of the lex
loct delicti commissi are strong enough to have secured to it an almost universal
adherence.”® These calm waters we disturbed by the “revolution” in theory
and practice just described. In Europe Morris - the editor of Dicey’s “Con-
flict of Laws”, this English manual of private international law of established
reputett — urged the adoption of the notion of “proper law’ to promote ‘“‘new
principles better fitted to contemporary needs”.®® The prairie fire spread
rapidly over the parched vegetation of traditional theory. On the Continent
Dinder’s paper, Zur Auflockerung des Deliktsstatuts,® herals the loosening of
the traditional universalism of Rabel, an analysis of which may be read in
a recent study of Fhrenzweig published under the striking title The Not So
“Proper” Law of a Tort: Pandora’s BoxA? The topic has created a stir even
in Hungarian literature. In the paper in question the reader will find a detailed
analysis of the concrete social and economic factors which even under socialist
conditions dictate a relaxation of the principle of lex loci.*®

9. However, in a historical and realist analysis Ehrenzweig puts the
question as follows: Is the principle of lex loci delicti commaisst in fact an ancient
and universally accepted principle as Rabel contends? As a matter of fact
Rabel too brought forward the statement that in liability law the principle
of lex loci had obviously sprung up from a criminal law approach, i.e. a delict
had to be decided in conformity with the law of the country in whose territory
the offence had been committed. The question, namely, how an act qualifies
legally, can be settled only on the ground of the law valid in the given territory
or jurisdiction. This again, i.e. the public policy approach, conflicted with the
spirit of private international law.*® At present civil law liability trends not
only to break away from the quasi-criminal character of admonitory torts,
from the delict earlier calling for private punishment, but to develop into
an institution overwhelmingly concerned with compensation. We must assume,
therefore, that a uniform lex loct delicti with its roots in criminal law “delict”
will soon become untenable. As a reasonable principle the lex loci may still
survive in the sphere of so-called admonitory sanctions, where the disapproval
of misfeasance and concerne with the tort-feasor are the principal considera-
tions. But the so-called compensatory “sanctions’ which do not rely on wrong

12 RaseL: Conflicts, Vol. 11, p. 235,

13 RaBEL: Conflicts, Vol. I, pp. 253, 254,

4 See in the List of References: DiceEy —MoORRIS.

15 See Mowrrrs, p. 881.

4 See in the List of References: BINDER.

17 See in the List of References: Karenzwele (1).

# MADL: (2), in section on Krtracontractual Linbility, pp. 314 to 317.
19 RageL: Conflicts, Vol. 1L, p. 254.
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doing and where the element of admonition is further dimmed by the mecha-
nism of insurance (liability for hazardous activity and hazardous products and
processes and its appearance in conjunction with the general or compulsory
liability insurance), exclude a principle reference to o uniform lex loci delicti
commisst. Here other factors, wholly independent of the human attitude
responsible for the loss, may become relevant like the existence of insurance,
the insurability of liability, the limitation of damages, liability to a member
of family or passenger by courtesy (guest statute). Indeed, Ehrenzweiy main-
tains that the lex loci delicti commissi has never been an exclusive principle
of tort law.5® Smith demonstrates on what Ehrenzweig relies, namely that for
neither Bariolus nor Savigny, or even for Wiichter, the lex loci uctus was a by
far unanimously solved problem of tort law. Bartolus settled the problem of
torts as a quasi-criminal problem in conformity with the law of the forum,
without soliciting conflicts law for a reply. Hence it is not at all true that as
many would hold owing to the criminal law approach dominating in this
sphere, in all cases the principle of lex loci delicti was predominant, even when
it was true that in the field of non-compensatory sanctions the criminal law
approach was and had remained the life and soul of the lex loci principle.5!
When we assume that an autonomous institution of civil law liability as
distinguished from criminal law took on definitive shape only in the epoch
when the great capitalist codes were compiled, i.e. in the 19th century, then
no general confliet rule could have existed for civil law liability, because
a general civil law liability institution did not exist either. This is pure arith-
metic. The principle of the lex loci delicti as a universal doctrine, by far not
with exclusive validity, could on the pattern of the lex loci contractus be inte-
grated into the structure of legal reasoning tending towards comprehensive
principles only in modern legal development.® This and no more is true of
what the partisans of the “revolution” maintain. The lex loci delicti is not an
ancient institution and in modern law it has never been exclusive.

10. What then is new in the Macey and Babcock cases? In tort law an
intrinsic tension has arisen in the development of modern mass production
and mass communication owing to uneven development, however, mainly
owing to the unequal legal regulation and the inequality of standards. The
tension manifests itself mainly in a differential formation of the financial
interests in each case, owing to the differential standards of the legal systems
figuring in the actual legal relations. The lex loci delicti is incapable of relieving

30 KHRENZWEIG: P’IL, p. 7).

51 SMITH, pp. 450 to 452.

32 The first civil codes which introduced a purely eivil law system of liability were
the French Code civil, in the 19th century, and with a somewhat feudal trait the earlier
Preussisches Landrechi. For the historical evolution of civil law liability see MADpL, F.:
Delictual liability (Budapest, Publishing House of the Hungarian Academy of Sciences,

1964, 620 p.; particularly the section on the institution of delictual liability in the age
of classical capitalism, pp. 339 et ssq).
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this tension. The site where an act has been committed is fortuitous. The lex
loci delicti cannot be accepted unless both the material conditions and the
compensatory order of lability are at least roughly uniform. But in that case
there is no need for conflict rules. Thus the gates have been thrown open to
the consideration of each case. This is an “adjustment of established law to
new needs by evolution rather than revolt” .53 A “revolution’ has been stirred
up by “revolutionary’” theories, which in practice have proved to be a Pan-
dora’s box. The principles of the most significant relationship and of govern-
mental interests, and all others, when used to dethrone the lex loci delicti,
have turned pretenders and have sought to become principles. The absurdity
of this tendency was soon confirmed by the resulting chaos and uncertainty
of law. It was not by mere chance that matters turned out this way, the contra-
diction was quite straight-forward in particular when we remember that these
norm-promising doctrines operated with categories almost as elastic as the
interests of the governments or the legal systems concerned, the justifiability
of these interests, their weighing and comparison, the weighing of the relation-
ships according to their significance, and so on.*

11. What doctrine, what genecrally recognized principle should then be
approved ? None. How then should we go on? One answer could be a structural
realignment of substantive law. According to Khrenzweig such a realignment
implies, under the coercive effect of mass production and mass communication,
the replacement of the mechanism of damages under liability law by the
insurance mechanism in as generalized a form as possible.3® Ehrenzweiy had
explained this opinion in other works, and in this connexion he refers to it
once more.’ As long, however, no generally valid conflict rule can be con-
structed, he would proceed in two stages. In the first stage he would abandon
doctrinaire and dogmatic language, categories and formulation of the various
misleading “theories”. The second stage is Ehrenzweig’s forum theory .

2. How far can theory go?

12. A reply to this question will be found in Ehrenzweig’s work, in the
chapter The Theory of this Book (Kvolution), and in the sub-chapter Areas
removed from a priori theory (lex certa lata).5®

The first thesis of the author postulates the application of a foreign
relevant individual legal rule rather than that of the foreign legal system, even

53 KHRENZWEIG: (1), p. 2.

5 KHRENzZWEIG: PIL, p. 75.

% KKHRENzZwEIG: PIL, p. 74.

% See the work in Note 41, further Full aid; Compulsory *‘hospital aceident” in-
surance: A needed first step loward the displacement of linbility for “medical malpractice’,
University of Chicago Law Review, 1964. pp. 279.

57 For its deseription see Chapter [11, section 27 of this paper.

% EHRENZWEIG: PIL, pp. 75 et ssq.
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when this rule has to be taken into account as embedded in its own legal system.
This approach at the very outset eliminates the wrangling round renvot,
and reduces the theoretical thesis declaring that in private international law
allowance has to be made for governmental interest.

13. According to the second thesis of the author a foreign legal rule has
to pass through a set of filters before being applied. In the first place there
are binding cogent rules which cannot be set aside. Then there are moral data,
such as reasonableness, equily, reproachable conduct, negligence, bona fides,
good seamanship in admiralty law, and so on, which, in whatever sense these
are ever accepted, each forum will define and construe by its own scale of
values. Construction and characterization too take place in the order of values
of the forum, and this order is exceeded in exceptional cases only. The law of
the forum is applied also by way of reference to public policy. In the light of
statistics it will be evident that owing to an identity of foreign and domestic
law the forum will to a considerable extent apply domestic law even when
and where it believes that recourse has been had to foreign law. In fact “these
cases did not present a conflict of laws”. 58 And this was also the case in the
maze of examples quoted in Ehrenzuweiy’s great manual (Treatize), whereinabout-
ten thousand cases reviewed the fora applied domestic law in the disguise of
foreign forms in about ninety per cent of all cases.

14. The third thesis declares that reality will preclude the practical
application of any theoretical thesis of conflicts law even where foreign law
has been applied, because no other law could be applied. As a matter of fact
certain problems must be settled in conformity with the legal and other facts
of the site of a foreign occurrence. Whether or not American nationals or other
aliens enjoy equal treatment with Soviet nationals in the law of succession
in the U.S.S.R., as required in several American states, can be decided only on
the ground of Soviet law and Soviet practice.® Whether or not a person has
infringed traffic rules of Saudi Arabia and is therefore liable for damages,
can be settled only on the ground of the traffic rules of Saudi Arabia and the
concrete Saudi Arabian facts at issue.8® This is the so-called theory of local
data, according to which certain questions have to be settled without a resort
to a choice of law, on the ground of local facts, legal and other.®' I shall come

#n KHRENZWEIG: PIL, p. 86.

® KHRENZWEIG: PIL, p. 84; in particular see the decision of the Supreme Court of
California in the Larkin case (published in Pacific Reporter: 416 P. 2d 473, the California
Reporter: 52 Cal. Rptr. 441), owing to its Hungarian hearings to be discussed in greater
detail infra, section 27.

80 In this connexion he refers (EHRENzZWEIG: PIL, pp. 84, 178) to the decision in
the Saudi Arabian case, where the principle of local datum should have been applied:
Walton v. Arabian-American Oil Co., 233 K. 2d 541 (2d Cir 1956), cert. denied 352 U. S,
872 (1956).

81 LHRENZWEIG: PPIL, p. 83.
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back later to this problem (see section 27, infra). I belive, however, that here,
too, a conflicts rule is in operation.

15. 1t is only after proper allowance has been made for all these circum-
stances that we may eventually be confronted with a confliets problem. How-
ever, even here a living lex lata rule — i.e. formulated statutory or non-formu-
lated judge-made rule may exclude theoretical discussion. Conflicts law theory
cannot figure as real and adequate guide line unless in the sphere where there
is no settled rule.’? Only where there is no such rule the various notions of
connecting factors, of legislative jurisdiction and other theories may have
relevance. This is the narrowly limited area to which Ehrenzweeig relates his
forum theory. “It is within this narrow compass that 1 have advanced my
own ‘theory’ ”, he says and adds that he prefers to call it forum approach
rather than forum theory.%

3. The theory: all roads lead through the forum

16. Now as regards the theory proper Khrenzireiy has formulated for
the lex incerta et ferenda, a definition more exact than that of the author cannot
be offered. Accordingly: Unless application of a foreign rule is required by
a settled (formulated or non-formulated) rule of choice, all choice of law should
be based on a conscious interpretation de lege lata of that “‘domestic rule”
which either party seeks to displace (as a matter of fact when the parties
unanimously insist on the application of a domestic rule, the problem has
ceased to be a problem at all, FM). 1f that interpretation does not lead either
to the dismissal of the suit or to the application of a foreign rule, the forum
rule, in a proper forum, applies as the “basic’”’ or as 1 prefer to call it, the
“residuary’’ rule, as a matter of ‘‘non-choice” %

In addition to others at least two points will be evident from this defi-
nition. One is that the construction of the lege luta rule concerned is the pivot
round which the whole process turns. The other point is that nevertheless the
forum may prefer the application of a foreign legal rule. And here again two
consequences are evident. First that even in that case the interpretation of
a lex latarule of the forum is the legal channel, through which the forum applies
foreign rules. In the second place in this process there may still be a chance
for the unfolding of the multiplicity of considerations and opinions which
theoretically postulate the application of foreign law, such as the theory of
the better laae, Schnitzer's “‘spezifische Leistung”, the centre of gravity, the

82 *Only where our quest for a formulated or non-formulated (true) rule of choice
has failed are we entitled and called on to offer new suggestions based on Conflicts theories
developed a priori independently from positive precepts.” EHrRENZWEIG: PIL, p. 90.

8 JLHRENZWEIG: PIL, pp. 90, 92.

8t EHRENzZWELG: PIL, p. 93.

Acta Juridica Academlae Scientivrum Hungaricue Tomus 11, (1969)



Discussio 167

result-selective law, the lex validationis, and so on. One may even question
whether one has not come back to the point whence one has set off, i.e. to
these various anti-forum theories. T believe this is not the case, and if we
adhered to the laws of logic then we could not free ourselves of Ehrenzweig’s
“truth”, we could not tell him that we are again where we were before, inas-
much as the value system of the forum is the keeper of the process, of the gate.
This is the keeper who admits the various theories, or bars their path. Undoubt-
cdly this differs from a theory to which one of the anti-forum theories is the
starting point, the gate-keeper; in this case the lex fori could come into play
only as one possible solution.

Against Nussbaum’s metaphor according to which owing to the increasing
strength of the forum approach in practice, private international law, though
purportedly relving on the application of foreign law, is determined by a home-

sard trend (Heimwirtsstreben), Ehrenzweig prefers the metaphor of a trend
to stay at home (zu Hause bleiben).% He denies that in reality either the judge,
or our legal thinking returns from the sphere of foreign law to domestic law.
On the contrary, we live in our own system of values, we think in its categories,
and it is thence that occasionally we step over to the paths of foreign law.
This has always been the case and has remained so today.

This is where we are: it is the policy of the forum, its moral, legal, econ-
omic and political scale of values which might become the standard of a lex
Sferenda. Thus, the policy of the forum in the sphere of civil liability requires
special attention to changes in the economic and legal structure in this area.
Mass production and mass communication as well as insurance have shifted
the stress from the individual conduct to guaranteed compensation. It is these
facts rather than some sort of a “legitimate governmental interest”, or the
“most significant relationship’, or other incomprehensible theoretical category,
which will lead us to new solutions of problems of private international law.
In comparison to this any theory will become a secondary consideration only,
and -— when it wants to be realistic and for considerations of the wholesome
intringic harmony of the law, reasonable - - justificd as much as it is good
enough to provide the optimum formulation. The essence of this formulation
depends for each country upon the concrete form the effective norm, whose
antiquatedness has just been discussed, will take on.%

IV. What may be said of these Theories?

17. Although Ehrenzweig’s theory is conclusive enough, much remains
to be said. The first of the critical remarks this author advances is for that

8 See NUSSBAUM, pp. 38 et ssq., EHRuNZWEIG: PIL, p. 104.
8 For better, more realistic solutions in concrete American cases see NHRENZWEIG:
PIL, pp. 69 et s3q., anl EHRENZWEIG (1), p. | et ssq.
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matter one made in a positive sense. As a matter of fact this remark applies
to the opinions in socialist legal literature concerning the gathering strength
of the forum approach. In the conviction of the present author namely the
forum approach calls for an appraisal which is to be more exact than that
earlier developed in the socialist literature. Until of late in socialist literature
roughly the thesis dominated that the forum approach was a tool in the hands
of capitalist monopolies in their competition with economically weaker part-
ners and hardly anything else.

There is no doubt that in economie rivalry large monopolies may make
use of all possible means to reinforce their position, to weaken that of the
competitors. And in certain cases one of these means is the application of
domestic law. But it is unlikely that this is the only explanation of the growing
strength of the forum approach, this “homeward trend” of Nussbaum, if for
no other reason than that this trend is a fairly general one. As Ehrenzweiy
has demonstrated beyond doubt, both legislators and the judges incline to
the application of domestic law from the very outset, e.y., by making reference
to public policy, imperative domestic rules, other obstacles to the application
of foreign law, the notion of the choice of the forum as equivalent to a choice
of the law, and renvoi. The members of the Judiciary have been trained in
this understanding. Often the court watches out more effectively over the
domination of its own legal system than the legislator himself, who through
the rules of private international law, at least presumptively, releases the
judges from their oath taken to their own law.This will hold true in partic-
ular in countries where in private international law customary law ig predom-
inant, as e.g., in Hungary. In Hungarian practice the courts often settle
disputes as if these were from the very outset governed by domestic law.
Often the conflicts question is not even raised. The conflicts law position,
i.e. the lex fori, is in the majority of cases concealed in the judgement only by
way of implication. This almost immanent homeward trend of private inter-
national law ecannot in principle and in the opinion of this author cease to
exist, unless the functions of the court are taken over by some sort of an insti-
tutionalized super-national forum within the framework of co-operative activ-
ities, such as the International Court of Justice at the Hague, or the court
of the Common Market in Luxenbourg may be mentioned as examples.

The preference of large enterprises for the application of their own domes-
tic law is a phenomenon of many facets. Above all it is the expression of the
intention to dominate the market but also of the conviction that the own
domestic law always affords greater safety than the unknown external law,
in many cases simply because that law is insufficiently developed. This will
frequently be the situation when manufacturing plants are to be sold and
installed abroad or goods to be sold and delivered to undeveloped countries.
The private law system of these countries is often undifferentiated. In such
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and similar cases the application of the law of the supplier will be almost
inevitable. A solution nearly equivalent to this is the almost self-regulating
contract, going into minutest details, the content of which is in the first place
defined by the supplier. Although the adaptation of the standard contracts
of the Kuropean Economic Committee of the United Nations, the so-called
General Conditions,’? in principle reinforee the position of the weaker party,
still as for the content the difference is insignificant. These General Conditions
are in their essence integrated summaries, differentiated for the particular
types of contracts, of the developed capitalist legal regulations. The weaker
party would fare well if in an almost self-regulating contract he could stipulate
terms in their minutest details as favourable as possible, or agree on the law
of a neutral country governed by a highly developed legal system.

On the other hand in a deal between two capitalist countries legal regula-
tion will be fundamentally uniform. The stronger monopoly will namely favour
the seller’s law. In view of the abundance of supply the buyer may relatively
easily guard against the stipulations of the selling stronger party by accepting
the offer of another party promising better terms. Usually it is not the legal
burdens or benefits which determine the fate of a deal, but rather business
and financial considerations. The law of the seller loads the delivery so to say
as a natural companion. This is today the general trend. The endeavour to
apply the seller’s law, finds expression also in the “blueprint’ export contracts
of the socialist countries. In general one of the final clauses stipulates appli-
cation of domestic law and settlement by a domestic forum. Actually this is
the general tendency at the sale of mass production goods.

To sum up, the statement may be advanced that the forum approach,
the prevalence of domestic law over the network of conflict rules has become
general and almost natural peculiarities of private international law. By itself
this tendency implies no risks. Only the harmful application of this approach
can be objectionable. There are several ways to enforce such a policy. In the
first place the legislator or the Judiciary may declare the law of the forum
to be absolute and enforce this law within a wider sphere than would appear
to be justified. This will lead to provineialism, and may be detrimental to both
nationals and aliens. Another and often practiced method is the one by which

% Such are 1. CQ pour la Fourniture @ UImportation et a U Kxportation, 1957, 11. E.
(Mim 3.); 2. C@G pour le Montage @ I Etranger des Matériaux d’ kquipement, 1963 (Publ. des
NU, No. de vente: 64. II. E. (Mim. 22); 3. CQ pour la Vente Internationale des Agrumes,
1958 (Publ. des NU, No. de vente: 58. 1I. K. (Mim. 12); 4. CG pour I’Kxportation et UIm-
portation des Combustibles Solides, 1958 (’ubl. des NU, No. de vente: 59 11. E. (Mim. 1.);
5. CQ de Vente: @ UImportation et & I’ Exportation de Biens de Consommation Durables et
a’ Autres Produits des Industries Mécaniques Fabriqués en Série, 1961, (Publ.des NU, Not.
de vente: 61. I[. K. (Mim. 12); 6. Contrat pour la Vente Céréales No. 7. A. B. No. 8 A, B,
1961 (Publ. des NU, No. de vente: 62. 11. K. (Mim. 30. Partie 7A, B, 8A, 3). These general
agreements have several earlier versions and even those of today cannot be considered
definitive.
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the large monopolies may through domestic law drive the weaker partners
into a defenceless position when for want of a better offer, or for any other
reason, they cannot choose a better supplier. The situation may become partic-
ularly detrimental for the weaker party, when the law of the country of the
stronger party grants an unrestricted preferential position to monopolies.
This is the case, when, e.g., the law merchant of such countries are vague,
or are interwoven with elastic clauses, which then the holders of large capitals
can cxploit for their benefit at their pleasure. A third manifestation of the
absolutized forum approach is implied in deliveries of goods made, or services
rendered, by large concerns (e.g., air transport) to countries whose liability
standards or liability laws are on a higher level than those of the country of
the monopoly. In this case the monopoly will retire behind the defences of
its own legal system if possible, by applying the law of the forum. However,
as we have seen, it is in this very sphere where by an appropriate modification
of the principle of the lex loci delicti directed to human conduct, or as Khren-
zwetg advocates by a novel solution in favour of the better law in order to guaran-
tee the best possible settlement of the concrete dispute.

18. The following critical remarks are directed against Ehrenziweiy’s
forum theory. There is something wrong in this theory, something that Ehren-
zweig believes is its merit. What is wrong in the theory is that it can hardly
be used for a purpose other than the one for which its author offers it. In a
logical and clear-cut train of thought the author makes it clear that the judge
should listen to him only when there is no other legal thesis or norm, statutory
or judge-made, or when in the conviction of the policy of the forum the judge-
made rule calls for an explanation. From this doctrine two things follow.
In a legal system which basically relies on statutory law, like the socialist
system nothing can be done with this theory. Obviously one cannot enjoin
the legislator to start from a lex lata construction of the forum when the legisla-
tor is about to draft a code of private international law. This is equally true
for a codification on an international scale, e.g., the Hague Conference. Where
a conflicts rule is to be shaped by a legislative process, there the need will
arise for a theoretically established comprehensive notion. It is altogether
different question, whether there is in every respect a practicable theory,
or whether such a theory can be worked out at all. However, a reply to this
question would go beyvond the framework of this study. Also it is a different
question, again one to be discussed in another paper, whether a comprehensive
statutory regulation is called for at all in the international sphere. Ehrenzweiy
doubts this.®* But we have to consider the facts that for one reason or another

8% He formulated his doubts in his remarks on the new [talian draft code of private
international law: ““Codification in this area must fail insofar as it exceeds the regulation
of highly specific questions; because private international law is not a “legal subject’

accessible to systematic treatment as a whole. Analytically speaking, in the absence of a
superlaw (treaty or international custom recognizing a priori competences) conflicts
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several countries have entered upon the path of statutory regulation. When
theory adopts the position of simple negation, then in these countries bad will
turn to worse. It is a fact, writes Professor Szdszy, that the socialist legislator
too will have to start from some sort of a rational principle.8® We believe it
would be welcomed, if he started from the principle of peaceful coexistence,
or from the principle that private international law is the channel to regulate
the activites (goods or passenger transport) directed to co-operation for an
international division of labour. It would also be a benefit, if in this sign the
socialist legislator created legal institutions with an adequate flexibility for
activities. Obviously the principle of regulation best suiting the nature of
a legal institution of substantive law would be as practicable as Schnitzer’s
“spezifische Leistung”,® which Hhrenzweig fails to mention, or the tendencies
(the international experiences) taking shape in comparative law, or the inter-
ests of foreign governments. Still this is not yet a theoryv. Obviously an all-
embracing theorv has to be related to a concrete legal system to judicial opi-
nions, and to national traditions. Such a theory deserves a book for itself.
Still the justification of these tendencies cannot be argued. Kven Ehrenzweiq
writes of the Entscheidungseinklang of comparative law as potentially useful??
and judicial practice favours the principle of the most significant relationship.”

19. Yet another remark. It is an almost general understanding that
privat international law is an autonomous discipline relating to a specific
scope of law. 1t follows that private international law must have certain general
principles and a definite comprehensive theoretical system. It is though true
that to a certain extent this is defined by the underlying social and actual
legal relations, in particular as far as the external framework and the internal
structural build-up are concerned. Still even beyond this the filling of private
international law with flesh and blood, or with a dynamie content in conform-
ity with the one notion or the other, or a theoretical display of the totality
so created, from the social and economice factors down to the last technical
rules, or its theoretical formulation, are tasks of jurisprudence, the right and
at the same time the duty of the tillers of jurisprudence. Ehrenzweig himself
limits the forum theory to legally virgin fields. As an all-embracing theory it
is therefore out of the question. A theory with a claim to comprehensiveness
has to be suitable for an extension to all essential institutions and principles
of a given sphere of law. Whether there is such a theory at all, or whether one

solutions can be derived only from the interpretation of each substantive rule of the
forum whose application or non-application is sought because of the presenceof aforeign
element.” See Prospetiive del diritio internazionale privato. Un Simposio, Parte 11, Osser-
vazioni alla relazione e al progretto di legge. Osservazioni del Prof. Albert A. EHREN-
ZWEIG, Dp. 301 et ssq.

8 NzAszy (2), pp. 183, 185 et ssq.

% ScHNITZER: Vol. L1, pp. 643, 644,

70 KHRENZWELG: P11, pp. 89, 60.

7t KureNzwEIG: P1L, p. 60.
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can be shaped, and whether this theory, if any, may consist of a single thesis
only, such as the principle of coexistence, yovernmental interest, the most signif-
icant relationship, the Emntscheidungseinklang, ete., are altogether different
questions. One thing is certain, namely that we have to descend to the level
of facts and institutions. I believe that the theories setting out from the above-
mentioned, or other, much argued, theses, were not formulated by their authors
exclusively, moreover not in the first place, to be applied to individual, quasi-
judicial settlements of concrete legal problems not yet brought under regula-
tion, but to private international law as a whole. Therefore Khrenzweig’s crit-
icism will hold only once the various theses the attacks have failed to stand
the test in the virgin fields here referred to. This failure, on the other hand,
does not bar these theories to represent comprehensive theoretical postulations
of the evolution of private international law in the given country. On a careful
reflection each theory, i.e. the principle of coexistence, neo-comity, governmentul
interest, the most significant relationship, the Endscheidungseinklang, the spezi-
Jische Leistung, the better law, will support a gradually liberalizing practice,
and promote the desired goal, to have the courts in addition to national inter-