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ANDRAS SAJO'

Pluralism in Post-Communist Law

Abstract. This paper discusses problems related to the incorporation of constitutional rule of
law into a pluralistic legal system, primarily in post-communist Hungary. Normative pluralism
was characteristic of state socialism. Is this pluralism going to shape the emerging constitution-
driven law of post-communism? The paper concludes that although constitutional universalism
brought a new dimension to law and in principle has helped to promote the centrality of law
in the competitive world of normative orderings, it may in the long run remain an elitist tool,
fundamentally ignored or circumvented by sub-legal forms of social interaction.

Keywords: constitutional law, legal pluralism, post-communist law, post-modermnity

Although post-communist societies increasingly differ from each other, the case
of Hungary is sufficient to highlight a normative problem of legal pluralism,
which could be best described as the problem of insufficient centrality of formal
law in post-communist normative orders.' “Universal” constitutionalism with its
specific value system is best understood as a significant attempt to secure a
prime position for state law. This paper points to certain immanent and social
variables which limit the chances of success for creating constitutional control
over law and society.

Part 1 of the paper discusses certain methodological problems of normative
pluralism and the place of constitution-driven law within it. Part 2 deals with
legal pluralism under state socialism. Part 3 reviews the role of universal
constitutionalism in shaping a normative order of government with a new
legitimacy after the collapse of socialism and its social limits. Part 4 is an
analysis of various forms of legal pluralism (internal and external) and the

* Member of the Hungarian Academy of Sciences, Budapest, H-1014 Budapest,
Orszédghdz u. 30.
E-mail: sajoa@jog.mta.hu

! Although they all started with a rather rudimentary legal-administrative normative
system inherited from the Soviet regime, their social, cultural, economic, and other
differences (as well as history and geography) make the post Soviet Empire countries
different. The applicability of the Hungarian experience is certainly greater in Poland than in
Russia, not to speak of Albania or Tadjikistan. Nevertheless, given the global importance of
Russia, in certain contexts I will refer to Russia, at least to show how different the problem of
pluralism can be in various countries.
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relevance of the constitutional legal system to the competition of normative
orders. The paper concludes that although constitutional universalism brought a
new dimension to law and in principle has helped to promote the centrality of
law in the competitive world of normative orderings, it may in the long run
remain an elite tool, fundamentally ignored or circumvented by sub-legal forms
of social interaction.

1. Pluralism and Post-communist law

Given the multiplicity of meanings attributed to legal pluralism it is important
to clarify the implications of the term as applied to post-communist law. Certain
connotations of the term were developed in reference to different socio-legal
realities, which do not apply in Eastern Europe. (In other words, I find legal
pluralism to be a strictly contextual phenomenon.) Roderick A. Macdonald’s
summary of the pluralist approach claims that the relations of the various
elements are relative and hence they differ from one social setting to another:

“The legal pluralist acknowledges and seeks out certain elements of inter-
normative relationships. The implicit is more important than the explicit. [...]
The inter-relationship of normative regimes can never be a relationship of
hierarchy, close-integration and vertical discipline. The legal pluralist imagines
a process of mutual construction of a normative regime[...]. There can be no
exogenous standards of fairness, justness and conformity that are not first
filtered through the plural normative understandings of the regimes constructed
and deployed by interacting parties.”2

I am not denying that there are certain social circumstances where there can
never be a relationship of hierarchy among the normative regimes. However,
it seems to me that the model that best describes Eastern Europe at the
moment is one where “official law” does play a central role and competing
partial normative regimes are always determined in their relationship (e.g.
parasitism, manipulation, distortion, etc.) to official state law. As Karl Marx
argued in a different context there is always a specific dominant form of
production, which determines the place of other coexisting forms of production.
Likewise, in contemporary societies in transition, notwithstanding post-

? Macdonald, R. A.: Metaphors of Multiplicity: Civil Society, Regimes and Legal
Pluralism. Arizona Journal of International and Comparative Law 15 (1998): 69, 89-90.
Macdonald here refers to Webber, J.: Rapports de force, rapports de justice: La genese
d’une communauté normative entre colonisateurs at colonises. In: Le Droit soluble:
Contributions quebecoises a I étude de I'internormativite (ed. Belley, J. G.). 1996. 113.
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modernist claims, it is state law (with all its internal pluralism) that directly and
indirectly determines the place of other unofficial legal systems, and to a lesser
extent that of other normative systems.

Modemn law was reintroduced in Hungary under the guidance of “universal
constitutionalism”. This resulted in considerable inefficiencies. The normative
structure and supervisory capacity of constitutionalized state law is not a
guarantee for setting a social agenda, nor for the actual steering of social life,
and its institutions (family, race relations) or other spheres of life (e.g. business).

The tensions that exist among the elements of the pluralistic legal system
are partly related to the post-modern nature of state law. “If, as a conception of
social organization, modernism was primarily about rationalism, universalism,
certainty and order, post-modernism seems to be about empiricism, parti-
cularism, indeterminacy and disorder”? Obviously, these post-modern features
of indeterminacy might allow the existence of competing normative systems.
The particularity of post-communist law is that it was imposed as if it could
actually provide the values and efficiency of modem law. The indeterminacy
that was already built into the law of Western countries, which served as the
model in the legal transposition, was not acknowledged in the East. It is no
wonder that post-communist state law appears to have been unable to reflect
the basic characteristics assumed to be the cornerstones of modernity (as listed
above). In the early years of the democratic transition there was a strong
emphasis on the universal dimension of the constitution, human rights, and the
rule of law as a par excellence project of enlightenment. In reality, the law
that was transposed from the “West” and then transformed and formulated
increasingly at the local level was indeterminate and porous, enabling more
and more local plural normative subsystems to resurface, continue to exist or
be created. Transferred “modern” law contributed to the malfunctioning of the
social system, to the undermining of the legitimacy of the rule of law, and to
diminishing the interest in and enthusiasm for the effort to enforce the new
legal system. The indeterminacy of post-modern law in post-communism
enabled the operation of normative regimes that are predominantly dependent
on or related to the official law. This plurality (under the guidance of the
official law) enabled the local domination of criminal or corrupt individuals,
without providing to social relations some kind non-alienation or intimacy.
Some post-modernists claim that post-modern plural polymorph law can
actually provide such communal values instead of rights.* The co-operation

3 .
Ibid. 72.
¢ Ironically, the spontaneous orders of post-modernism were also promised by
Hayek’s minimalist rule of law.
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that emerged in the distorted and parallel legal systems is hierarchical in
nature or at least enables temporary dominance. One of the major short-
comings of both the official law and the competing normative systems is that
at the moment neither is able to offer long term fixed relations.

The more we move away in time from the collapse of state-socialism in the
Soviet Empire the less appropriate it is to use the term “post-communist” with
regard to the respective new legal systems to have emerged. The legal systems
are increasingly departing from their common Soviet origins. From the socio-
legal perspective, which looks at law within the social system, the emerging
legal systems are increasingly differentiated. Despite developing out of it,
the post-communist legal system is not determined by the Soviet legal system.
Even to a lesser extent was the Soviet political system and Soviet social model
responsible for determining the future of the many societies formed on the
former territory of the Empire. This is partly because despite the unifying
umbrella of state socialism these societies were always rather different from one
another.

Nevertheless, there is still a good enough reason to discuss the problem of
pluralism in the East Central European legal systems, notwithstanding that they
have increasingly less in common (except for the insufficiency of human re-
sources and a sufficient social aptitude to follow closely the Western legal
model that these countries imposed on themselves in the transition). This reason
is clearly a normative one and is based on the following: Modern law—due to its
formal qualities—represents (at least in principle and at varying social costs)
a number of social and normative values such as predictability, security, im-
partiality, equality, and perhaps even a sense of justice. It also contributes to the
establishment and functioning of the market. Modern law has a function of
creating social order and—again, at a considerable social cost—it offers a kind
of social peace. The centerpiece of a modern legal system founded on the rule of
law is the constitution. Modern constitutions are not only tools for achieving
social cohesion within a state governed by law but also offer a blueprint to circum-
venting governmental abuse of power. Further, they may satisfy the Kelsenian
need for positivism by providing a solid hierarchy of norms and they offer a
mechanism to implement the hierarchy through constitutional adjudication.

Only pompous lawyers—but no sociologist of law——could be naive or
corrupt or perhaps blind enough to overlook the fact that restraints imposed by
modern law on governmental oppression are at best limited. Certain forms of
social domination are perhaps more civilized because of certain legal forms.
These legal forms help to disguise milder cases of dominance or structural
oppression by the state or other social agencies, institutions, groups, and
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structures. Still, the rule of law may have a socially beneficial effect in
transitional societies if it successfully penetrates into and permeates all
normative structures in society, or at least if it becomes an efficient model
for all normative systems developed around state law. It is important to have
a normative system that at least has the ambition to envelope all of society
and which at least promises to provide—and in certain regards actually
provides—particular solutions to social conflicts and aspirations that are not
arbitrary in nature. To the extent that this system can effectively limit the power
of government, it will indicate or signal that power can be limited honestly and
credibly.

Hence the special importance of the problem of pluralism in post-communist
law. It is in this context that this article intends to determine the extent to which
the values of modern law as expressed in the constitution and constitutional law
actually exist in the law on the books and in the law in action. The paper also
makes an attempt to show how state law permeates other normative structures
which apply to the very same relations state law intends to govern, and I also try
to locate the spheres which are outside of state law’s reach, and to identify their
various competing normative structures. In other words, even if some level of
legal pluralism is likely inevitable, the normative issue for post-communist law
is the examination of the extent to which the law of the state (that claims to be
the depository of universal constitutional values) can maintain a central role for
itself. The problem of the social impact of state law is further complicated by the
constitutional mandate and mission of government and official law. After all, for
reasons of legitimacy, the state tends to represent itself and its actions as being
mandated or sanctioned by the constitution.

The state—which is inevitably a major social player-—generates a whole
agenda for itself in the name of carrying out the goals of the constitution. As a
result, state enacted and enforced law has a special and often central role in
modern and post-modern societies. This is not to say that the law is monolithic
and thus is the only normative system determining social action. State law is
just one of the various competing normative orders. It is a relatively recent
phenomenon that centralized state law became the dominant normative order, or
at least that it could make such a claim. In many countries state law at the level
of legal theory and constitutional law was held sovereign, i.e. not only supreme
but exclusive too, from an official perspective. This supremacy was never
complete however, as one can already see in Max Weber’s complaints about the
particularist corporative order recreated at the advent of the 20th century.

Even the modern formal-rational legal system itself is subject to internal
pluralism, as there are competing legal subsystems within it. These subsystems,
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like for example the various branches of law in continental systems or the
parallel enactments of competing state bodies (including branches of power and
competing public administrations), are never fully harmonized, even though
modem law tries to develop intellectual (substantive) and procedural means to
resolve or at least control such conflicts. Internal pluralism refers to different
phenomena. State law is composed of culturally different traditions and is
generated by competing decision-making bodies, and to an extent these
subsystems continue to resist attempts at normative and social homogenization.
Note for example that even in England—a country that is seen by many as the
model country for the rule of law—prisons had been beyond the reach of
external judicial control until very recently. Today legal homogeneity attempts
to extend judicial review to even these areas previously off-limit, but the limits
of judicial and constitutional review in Hungary also designate the current limits
of homogenization.

It is also important to understand the notion of pluralism from the social
actor’s perspective as well. Citizens have multiple—and to some extent
conflicting—Ilegal statuses. This plurality is of course partly the consequence
of the existing multiplicity of competing roles of the individual who exists in a
complex society. The applicability of a certain set of rules depends on the
qualification of one’s legal status. The alien (migrant) who spends six months at
the same detention center first as an illegal entrant, then as an asylum seeker,
then, after positive review as a non-resident alien, and finally as a resident alien
notices enormous differences in treatment.

Legal pluralism is often used to refer to the relationship of normative orders.
It is undeniable that quite often a system of norms not created or enforced by the
state prevails over state law. There are important pockets of non-modernized
sectors in modern societies with their own partial normative systems. It is,
however, misleading to call all these normative systems as “legal” or “law”. In
most of the actual cases the problem of state law is simply that it has to compete
with many other forms of normative regulation. State law, and constitution
driven law in particular, are often inefficient not only because of a lack of
resources to guarantee that they can perform their declared function, but also
because of the official value system they tend to impose on social organizations
and institutions. On the other hand, the concepts of non-state-law tend to
disregard the characteristics of modern law, those characteristics, which make
formal and general law so important for modernity. In this context constitutional
universalia are both formal (e.g. elements of the rule of law) and substantive
(equality, rights). Constitutionalism is an attempt to structure government
through checks and balances. From a societal perspective this means the
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exclusion of certain means for particular social groups in their attempts to access
state power.

Only some of the normative orders that compete in contemporary society
have features which make them similar to state law. A normative system may
compete with official law in a number of ways. Some of these competing
systems show considerable similarity to law in their structure (e.g. in terms of
generality, sanctions etc.) If normative systems use similar or interfering codes
and signals, then the issue of coordination and primacy comes up. It is in this
context that the social primacy of state law within legal pluralism becomes
relevant. Successful competitors with official law dispose of one of the basic
characteristics of state law, namely reliance on the use of coercion (sometimes
including official enforcement), and the generality and abstractness of rules.
Non-state law may rely on legitimization related to its creation. Modern state
norms are very often democratically legitimized—i.e. they are creations—
while alternative systems have their roots in traditions and/or are supported by
common practice. But even in non-state (unofficial) normative systems the
beginning of the existence of the norms predate decision and action, and thus
societal actors are aware of these norms by default. More or less systematically
they cover entire areas of social life and they are enforced partly by the use
of force, partly by communal sanctions. As such these competing normative
systems challenge the constitutional order which insists on the domestic
applicability of its universal values and arrangements.

To the extent that local normative systems are pre-modemn or post-modern in
their particularism, there is a potential conflict with the modemity components
of the “universalist” constitution. Actual constitutions and constitution-generated
systems of norms depart from the alleged “universalism” both in the East and in
the West. Some of the most obvious examples of constitutional concessions
which create exceptions to universal principles of constitutionalism are the
accommodations made for religious institutions or the institutionalization of
the concept of the state of emergency. The acceptance of special personal,
religious or ethnic legal regimes in the constitution allows for hidden
adjustments in the legal system. This latter development is, however, very
controversial as it may result in the extension of constitutional control to
uncharted spheres of social interaction and hence may lead to new conflicts
and previously unforeseen irrelevance.

The concept of legal pluralism results in a paradigm change in legal
thinking. This is directed against positivist concepts of law which are based
on sovereignty and exclusivity. This positivism was reinforced by the “‘consti-
tutionalization” of law. Constitutionalization as one of the latest developments



8 ANDRAS SAJO

of legal “universalism” means that all branches of law are destined to be subject
to an increased level of constitutional review, and in addition their internal value
system and even their reasoning is intended to be governed by the constitution.
These trends allegedly increase homogeneity within law. The claim that these
trends represent universal tendencies and even universal values adds to the
legitimacy of the constitution and correspondingly to that of law because it
indicates that the system meets international standards.’

Even if one admits the polycentricity of law one ought to take a position
regarding the place of state law. The constitutional legal system has a dis-
tinguished place among the competing or coexisting normative systems. A
constitutionally reinforced positive legal system has distinct roles in the shaping
of the social order. The penetration of constitutional universalia into a legal
system has contradictory consequences. Constitutional universalism does have a
potential to homogenize the legal system, e.g. it extends the scope of the rights
language and juridification. However, at the same time it causes new value
conflicts and new institutional conflicts.

A universal value system may be imposed on existing subsystems of social
action in such a way that this results in new conflicts. This might be aggravated
by the institutional conflicts within the legal system: legal actors too have
their own interests which might be jeopardized by universal constitutional
imperialism. Hence the conflict between constitutional and other courts, hence
the reluctance of ordinary judges to look at the constitution.

The constitutionalization of law is inherently a source of conflict both within
and outside the legal system. At the same time it can be quite successful in
creating rationally or judicially manageable frameworks for social and political
conflicts. Constitutionalization may also help to increase the degree of social
inclusion of certain marginal groups (at least at a symbolic level). But in cases
where constitutional “resolutions™ did cause the legal system to be more
inclusive and thus managed to defuse social conflict, constitutional juridification
also increased law’s social presence. Law exercises a certain mental control vis-
a-vis other normative systems, even if it does not always succeed in determining
human behavior. Pre- and post-modern social thinking will conflict with the
universalistic logic of formal law made of general commands. It should be added

’ The universalism of recognition and the competition among sources of normative
recognition is an important dimension of legitimacy and conflict among normative
systems. See Sajo, A.: Rights in Post-Communism. In: Western Rights? Post-Communist
Applications (ed.: Sajé, A.). Deventer, 1996.

S The term was used by Timothy Garton Ash to describe the odd combination of
revolution and reform that characterized the dismantling state-socialism.
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that the contribution of modern constitutions to modern law is ambiguous.
Certain values that are part of contemporary constitutionalism in some of its
forms—namely welfare rights—may undermine the formal qualities of modern
law to the extent that they enable material justice and (often quite arbitrary) state
intervention in spheres of private life.

What is the result of the attempts of competing normative systems to
minimize the influence of modern law? Do they result in the perpetuation of pre-
modern structures or in a perpetual disorder of mutually exclusive competitive
orders? Even where community-made or tribal normative systems prevail, or
where state law is not implemented for one reason or another, new normative
structures emerge and begin to function without necessarily being in open
conflict with official law. New social practices are intended to hide non-state
law from the state, or, alternatively to gain the state’s recognition. Self-
regulation as privilege is often conceded and there are many informal guarantees
that the state will never monitor, take into consideration, or will turn a blind eye
to whatever is happening behind its back.

2. The nature of legal pluralism in state-socialist Hungary

Pre-communist Hungary had few democratic traditions yet it was nonetheless a
country with considerable official respect for the rule of law. Its legal system
was under the influence of Germany but it also had considerable peculiarities
due to its feudal customary law and the institutionalization of a strong
independent judiciary in the Austro-Hungarian Empire. Given the demographic
predominance of the peasantry within the society it is not surprising that peasant
folklore survived as a competing normative system, recognized to a small extent
even by the courts. Further, it was part of peasant mentality to avoid coming
into contact with the law and evade it to the fullest extent possible without
challenging it outright.

Under the communists the legal system copied Soviet models to a great
extent. However, the more refined qualities of the pre-socialist legal structure
did not disappear without a trace, although the legal system was rudimentary
and allowed for nearly unlimited discretion and delegation of authority. Despite
all of this, there was still a real need for some consistency and predictability, at
least in order to run the public bureaucracy, even in a system where important
decisions were taken at secret communist party meetings. For example,
beginning with the Sixties the law stated that citizens may receive an exit visa to
the West once every three years, as long as such visa would not violate the
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“public interest”. The meaning of the term “public interest” was not specified in
the law and judicial review of these decisions were not available. Nonetheless,
the law mandated a 60 day deadline for the application to be processed. The
conditions of applying and those of a refusal were promulgated in a norm
accessible to the general public, although the source itself was a relatively low
level administrative decree, which was easy to amend.’

Legal pluralism existed as part of “socialist cohabitation”, a modus vivendi
of the middle classes that emerged under Communist Party Secretary General
Janos Kadar from the late 1960’s. The pragmatic party leadership realized, at
least to some extent, that the officially declared Soviet values and goals, if
vigorously enforced in private affairs, will run into considerable social
resistance, which by that time the regime was more keen on trying to avoid.
So it offered certain informal compromises leading to the tolerance of private
entrepreneurship—however limited in scope—among others. As part of the
same attitude of compromise the Hungarian authorities required only a limited
active endorsement of the regime, although organizational loyalty remained a
crucial prerequisite of social advancement within the system.

At the same time, and partly irrespective of this soft attitude of the
Communist Party, the individual and her few remaining personal communities
(workplace relations, extended family) tried to develop creative forms and
networks of cooperation that disregarded the official normative order. Although
the state tried to penetrate private relations and control them—thereby under-
mining the social grass roots of independent normative orders—it was part of
the communist strategy of domination that parallel normative orders were able to
develop, in the shadow of the official yet uncertain law.

There were two important hurdles to the emergence of these parallel
normative systems. One, they could not exist in open defiance of the official
normative system and two, they could not become interrelated at the level of
social interaction or even at the level of public opinion on a national scale. At
the shop level in the factories the workers followed their own normative
expectations with the complicity of the foreman or even the director (as to work
safety, hourly norm, work intensity, (lack of) productivity, (lack of) efficiency in
the use of raw materials, distribution of assets, income, changing/altering of
product line, etc.). However, they always did so by creating sufficient
paperwork to demonstrate that they observed the official norms and the
expectations of the command economy. Further, it was crucial that the disguised

7 In 1987 the Act on lawmaking was enacted. According to the Act rights and other
important matters were to be regulated by acts of parliament which then meant mostly
an act of the Presidium (law-decree).
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normative order remain hidden from other similarly situated actors. The regime
would not tolerate the existence of a shared local experience if that attempted to
emerge as a public phenomenon of some scale. By keeping the local experience
hidden the authorities were not forced to confront and acknowledge the de facto
existence of parallel norms.

Generated by economic scarcity a partially correlated structure of sub-legal
(and to an extent illegal) local normative ordering, a kind of informal protocol
of transactions, developed within the sphere of daily life. Scarcity of resources
and their uneven distribution based on demonstration of loyalty led to the
development of a system of exchange that included the bartering of anything
ranging from common goods to administrative favoritism, thereby leading to a
state of affairs bordering on the notion of systemic corruption. People were
aware that they were committing an act of bribery in order to get a bed in a
preferred hospital, or have access to certain consumer goods in short supply,
or perhaps in the process of obtaining some favors (in ways that were not
necessarily legally prohibited but certainly questionable by the “moral standards”
of the state) when dealing with an official of the public administration, but all
the while they maintained a peculiar sense of schizophrenia which allowed
these illegalities and immoralities to be understood as “normal”.® So, once again,
with institutional and even organizational complicity of the authorities, there
were parallel normative systems, partly in violation of the official law, yet at
the same time enabling the functioning of the system from the perspective of
practicality.

Compared to the legal system of the Soviet Union the primitive legal system
of Hungary satisfied the requirements of hierarchy and predictability, a formal
feature which the Slavic and Central Asian Republics located on the former
Soviet territory could not master until this very day. On the other hand “socialist
legality” failed to create a legal system which would have punished those who
abused power to the detriment of their fellow citizens. The legal system also
failed in establishing its own credibility with regard to the accountability of
those holding power (including the use of force by the police). The legal system
was only one of the many components of a society wide system of inter-
dependency which also included many unwritten rules. Instead of recognizing
legally enforceable rights, those who were loyal received favors. This contributed
to the gradual emergence of keeping society dependent of the state, including
the dependence of parallel non-state normative systems on the clemency
and mercy of the state legal system. For example, state controlled farmers’
cooperatives increasingly participated in industrial activities, an activity that was

s Saj6, A.: Hungarian victims’ reaction to crime. Research Review. 1989. 1. 97-102.
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not officially fully permitted, but could continue to prosper as long as some
influential socialist “boss” provided political protection resulting in non-inter-
ference by police and other authorities.

3. The system emerging after the collapse of state socialism: resources of
constitutionalism

In all the post-Soviet countries of Europe the formation of the new non-
communist regimes was carried out in the name of Westernization. It was
especially the case with the creation of a rule-of-law legal and governmental
system. The negation of the previous regime was understood—at least in the
first years of the transition—as the adoption or even return to Western law and
respective legal institutions. This was a legitimate goal even in the case of
rampantly nationalist regimes because even these had to demarcate themselves
from the inherently corrupt previous regime. Nothing seemed more credible
than the adoption of those forms and institutions of government which were
vehemently opposed and denounced by the communist regimes. Furthermore,
in some countries there was a genuine popular discontent with the lawless
oppression of the past regime. While the early legislation and constitution-
making of the Nineties was essentially a rapid wholesale importation of Western
laws and legal principles, the process was plagued by many misinterpretations,
deliberate distortions, and a general lack of systematic implementation. The
process was inevitably slowed down more and more, partly because of costs
and social irrelevancy, and partly because of the increased ability to formally
articulate locally emerging initiatives specific to the unique circumstances of a
particular country. This genuine development was often formulated in the shape
of nationalist ideology, erroneously referring to national legal traditions which,
in reality, were actually often Soviet and bureaucratic traditions in origin. Such
resistance to change helped to preserve the status quo ante.

Nevertheless, there were countries like Hungary with markets wide open to
international investment, as they truly depended on foreign investment and thus
could not afford economic isolation. As for the political sphere, political groups
were not dependent on the monopolization of political power. This meant that
the legal system continued to develop along Western lines (primarily following
German models and increasingly those of the European Union as well). The
drive to Westernize the legal system was also fueled by the commonly held
position pronouncing the importance of entering the camp of the West
institutionally, by way of joining NATO and the European Union. Western
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recognition continued to play a major role in legitimating the democratically
elected or established political power. Perhaps the inferiority complex of the
new leaders rooted in their lack of sufficient understanding and knowledge of
the Western world contributed to such needs for legitimacy. These factors might
also have been supplemented by the actual dependency on foreign investors of
both the country and the citizens from the very beginning.’

In a number of areas the current character of the legal system is reminiscent
of a somewhat simplified, yet relatively modern Western European system, at
least as far as the law on the books is concerned. Notwithstanding some deliberate
distortions, today there are effectively functioning institutions safeguarding the
implementation of an impressive new body of law. Most of the usual guarantees
of independence are in place. The civil service sector is subject to law, and
offers a secure long-term professional carrier opportunity. Closely related to this
phenomenon is the tendency which has seen the number of lawyers on the bar
increase tenfold and accordingly the number of law students admitted to
university is almost one magnitude higher than the numbers registered in 1988.
The Hungarian Constitutional Court initiated a vigorous campaign to protect and
even to create fundamental rights. The attempts of the Constitutional Court were
met by the formal acquiescence of the government. Still, even at this moment
there are more than a dozen constitutional omissions which have not been
remedied by the legislative branch, notwithstanding the (sometimes repeated)
condemnation of the Court. Very slowly—and in a most controversial way—
constitutional values and rules (including the *“universalism” of the ECHR) do
penetrate into the jurisprudence of lower level courts.

Nevertheless, there is growing discontent with the functioning of the legal
system, and anecdotal evidence (amplified by the press and “law and order”
politicians) indicates that the system is malfunctioning or that it is socially
irrelevant, partly because of the efficiency limiting consequences of the rule of
law. It is true that law can no longer be used as a cynical tool of monopolistic
oppression. Nonetheless, it promotes the domination of the political power
holders, enabling them to gain and protect personal advantages. The formalities
of the rule of law helped the elite to steal the state and later to keep the booty.
People believe that there is rampant corruption and that the laws are written in a
way that favors the powerful, including those members of the nomenclature who
managed to transform their social networking capital into power and property.
Tax evasion is wide spread and systematic, and employment is often unreported
in order to avoid the otherwise excessive social security contributions, and many

° In Hungary even the racist party leaders expect legitimacy from being pictured in
the company of Le Pen.
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contracts of sale or services are not formalized at all or are finessed. The law
offers limited protection against police abuse, neither does it provide safety on
the streets against crime. The overall performance of law enforcement agencies
is considered to be poor and the authority of the police is much less respected
than in most Western European countries. At the same time most people do not
expect to get meaningful protection of their property and contractual rights
from courts and public administration. Private enforcement of contracts (debt-
collection, including abusive enforcement) is on the rise. Consumers are less
protected than ever, at least the consumer protectton inspectorate thinks so when
reporting that in retail trade at least half or as much as 60 per cent of products
sold are defective or substandard (smaller actual weight, no warranty, poor
quality, etc.). In particular those in a weaker social position expect no protection
from the courts and the administrative system. Rather, they continue to perceive
themselves not as rights-holders but as dependent clients of the state.

The “rule of law”, one of the fixations of the Hungarian Constitutional
Court and of the emerging political and economic elite, has some perhaps
unintended consequences. For example, former communists never actually had
to wake up on a day of reckoning as a result of the insistence on the rule of law
and personality rights, thus holding responsible former communists and secret
service agents for their actions in the past has been halted, while personal
dossiers of these former agents of the regime remained under the exclusive
management of the government in power until at least 2003. Along the same
line (i.e. rule of law), questionable privatization contracts with implicit
advantages to the new owner remain in force, and other privatization and bank
consolidation deals based on explicit favoritism, corruption, and embezzlement
remain off limits.

4. Parallel normative systems

a) Continued illegal normative systems within the legal system (the “norm-
making” power of scarce resources)

Under state socialism it was one of the preconditions of social cohabitation that
no sphere—except for, to a limited extent, family relations—could claim relative
independence or autonomy from the state. It is in this respect that civil society
was in any way meaningful to the individual. The desire to be part of civil society
simply indicated a need for spheres immune from aggressively inquisitive
state oversight.
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Today, the extent to which social subsystems and various spheres of social
activity have gained independence from the state and the viability of their
respective normative orders still remains to be seen. It is clear that in sectors
where market conditions have prevailed the former scarcity based normative
systems have also disappeared. Today, trivial as it may sound, no shopper is
going to have to bribe a salesperson to buy a pair of blue jeans at the store. By
the same token, the conduct of the salesperson is determined by the ever
changing rules of the labor market and the rules set by the store management
itself. However, contrast is most apparent where the state continues to be the
provider of services without adequate resources, for example, in health care and
education. There, scarcity prevails. This means that traditional normative
structures of normalized illegality remain in place unchanged, including the
necessity (on both the side of the provider and the recipient of services) of
rampant corruption in exchange for rightful services or illegal favors. In these
scenarios, obviously, patterns developed earlier are carried over and continue to
be useful. Consequently, corruption becomes increasingly normalized with the
unintended effect that it may become a model of operation even in those areas
that are not affected by the scarcity of resources.

The schizophrenia of legal consciousness remains a constant, while in the
meantime a highly problematic solution emerges. Cynicism seems to be the
universal answer and the way out of this conundrum: it is not even perceived as
immoral to be on the recipient end of and participate in cultures of corruption.
This tendency may well end up undermining the legitimacy of the new
constitutional democracies.”’ In a way even the rule of law may contribute
to shortage and scarcity and hence create new opportunities for corruption.
The recent history of the land register is a telling example. Land records became
crucial documents in the privatization process. The workload of the admin-
istrative agencies responsible for maintaining and updating the records increased
dramatically. The state’s monopoly of registration resulted in excessive delays
which were not acceptable to the participants of the rapid privatization process.
As a result, lawyers and other actors increasingly performed the role of the
middleman in greasing the hands of the administrators in order to get expedited
processing and increasingly even for falsifying the records of the land register.
Immense administrative delays also lead to the evolution of a new industry
operating on the currency of small favors and bribery. Volunteer experts would
offer their services for adequate compensation to process requests at the speed of
light.

' See Saj6, A.: Corruption, Clintelism, and the Future of the Constitutional State in
Eastern Europe. 7 East European Constitutional Review 2, 1998. 37.
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b) Forms of internal pluralism

There is still enormous dependency on the state, and not only in the economy
(70-80 per cent of which is privatized) but in all spheres of private and
communal life as well. Religious exercise, non-governmental activities, local
self-governments, pensions and culture all depend on a politicized central
government. Until recently even broadcasting had been a state monopoly.
In Hungary such dependency is “constitutionalized” in the sense that both the
government and the Constitutional Court find the active promotion of con-
stitutional welfare rights the obligation of the state.

The towering all-encompassing presence of the state, a fact of life inherited
from state-socialism is, however, over. It seems to have been replaced by mutual
dependence between civil society and the state, or more specifically between
a clientele of service recipients and government bureaucracies. In theory,
codependence of the public and private institutions is likely to lead to some kind
of domination of either one or the other. Here an entirely new phenomenon
emerges: the interdependent private spheres try to take over the state (see “state
capture”"! ) and determine its law.

In this struggle two predominant strategies seem to have emerged so far:
(a) increasingly ambitious attempts to lobby the legislature that a private
ordering of a particular segment of life be blessed as general norm (termination
of pluralism in favor of particularism), and (b) private and non-governmental
structures pressure the state to allow their own private ordering to prevail and
exist “undisturbed” or even receive state sanctioning and enforcement (exclusive
private ordering).12

In reality, of course, these are well known developments in neo-corporate
formations. The surprising development in Hungary is that here relatively weak
corporate formations are successful. In Hungary about 12 per cent of the
population is actively practicing religion (many of them follow non-mainstream
religions), although nominally 70 per cent of the population considers itself of
“Christian origin”. In the past nine years, despite the lack of popular enthusiasm
or demand for it, the politically compromised (collaborationist) leaderships of

Y see for example Hellman, J.—Kaufmann, D.: Confronting the Challenge of State
Capture in Transition Economies. Finance and Development, September 2001, Vol. 38, 3.

2 A classic, non-post-communist example is commercial arbitration. Max Weber
considered it as a reaction of business interests to the formal, anti-business rationality of state
law. According to Weber arbitration is a necessity even where the private law of the state
embodied market rationality, because bureaucracy and judges are unable to understand
market considerations.
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the traditional churches have been receiving rather generous financial support
both from the socialist and the conservative governments. The ownership rights
of buildings formerly belonging to the traditional (“historic”) churches were
returned even in cases where there were no religious personnel to make use of
them. Also, there is another tendency in moving public education closer to
religion in the form of financial support to church operated schools.

Similar examples of private ordering sanctioned by the state are numerous. A
weak and barely legitimate trade union movement got control of social security
funds” which were de-etatized and transferred to trade union controlled
self-governments. All sorts of chambers of commerce have been created by
legislation with public supervisory and disciplinary duties in areas where the
professionals’ interests clearly prevail over consumers’ without proper oversight
(i.e. trade chamber, medical chamber, the bar). Legislation has also been passed
to create public foundations to perform government tasks (services) with
(financial) resources transferred from the government, but without continued
governmental supervision, intervention or personal accountability incorporated
into the system. The bylaws of such NGOs are not subject to government
approval since that would go against the ideal of creating a civil society
independent of the powers that be. Quite often the boards of these public
foundations are comprised of former civil servants who previously had been in
charge of the very same functions, but for much lower compensation and under
stricter conflict of interest rules than what is the norm at these foundations.
Privatization of the state implies a private ordering that is partly immune to
the normative expectations of the legal system. In Hungary, the problem is
fortunately only that of scope, while in Russia, for example, private normative
orders have been known to undermine central coordination. In Russia not only
do the various regions and cities tend to follow their own particular legal order,"*
but even larger factories and industrial conglomerates disregard central and
other legal norms and follow their own normative structures as to workplace
safety, taxation, salary, contractual relations, etc.

One does not even have to believe that contemporary law is fundamentally
post-modern in nature (i.e. inconclusive, not well defined) to recognize that
modern legal systems may contain competing normative structures, although

B Repealed by the first law passed by the newly elected conservative government in
1998.

" For example, in some Russian Republics the legislation, by failing to legislate on
private land ownership, successfully disregarded that the federal constitution expressly
provides for the right to private property on land. The political leadership in these republics
continues to manage land and forest as state property.
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admittedly with relatively settled rules or formulas for resolving possible
conflicts. It is in this context that the allegedly homogeneous15 constitutional
system attempts to colonize other spheres of law and it is through these consti-
tutionalized legal branches that it attempts to introduce other institutions and
interactive structures into a constitutionally devised homogeneous order.'®

c} External legal pluralism
i)  non-inclusion

The above mentioned interdependencies of the private normative structures and
law reveal a typical tension. Other normative structures simply disregard or
challenge state law, and hence in that case there is not even a chance for the rule
of law and values of legal modernity to prevail.

First of all, so long as there are non-integrated communities in society there
will be separate and segregated quasi legal systems. State-socialism intended to
atomize its subjects and tended to include all members of society in its general
network of supervision. In part these conscious and systematic attempts of
atomization were due to a fear of autonomy of any sort, including autonomy
of communities. Hence—at least in Hungary—very few groups managed to
maintain their own self-supporting norms. The most significant example of this
norm protection could be observed in the Romani (Gypsy) community, which
quickly regained some of its earlier (although distorted) customs after the end of
state dominance. Such increased reliance on a parallel system of norms is partly
the result of increased segregation that followed the massive lay-offs after the
collapse of communism, affecting disproportionately the Roma. Clan-based
normative systems became vital for survival of the segregated Roma with the
growing marginalization and prejudice that followed the collapse of state
socialism turning increasing numbers of Roma into social outcasts. Suddenly,
thousands of people'’ found themselves excluded from state supported social

B of course, the constitution itself is a source of institutional (inter-branch) and
value conflicts.

' These phenomena are known in Germany as third party effect (Drittwirkung). Similar
trends emerged in New York Times v. Sullivan.

' There are probably 400-600,000 Roma in Hungary, although at least a third of them
fully integrated into the lower working classes, and another perhaps 20-30 per cent not living
in segregated communities. The isolation is more visible in Romania, where the Gypsies
were hardly ever settled and where their number at least a couple of millions. Here, obviously
the parallel legal system is more visible and widespread, among others because there their
customs were never corrupted to the extent they were in Hungary due to the partial
social integration.
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networks because of segregation. The Roma could not rely on state law as a
system of protection as this was increasingly denied of them. Other similar
factors of growing alienation from official law include the application of legal
rules which were harmful to Roma or were applied in a prejudicial way, such as
relating to the due process guarantees of criminal procedures.18 Needless to say
the functioning of a so-called culturally based legal pluralism is significantly
more critical in multiethnic societies where ethnicity is also a designator of
competing cultures. This was the case of Albanians in Yugoslavia and
Macedonia, and of many Muslim and nomadic communities in Russia.

There are other examples of differentiated life-forms which tend to disregard
the state without confronting it. There is of course a known sphere outside or
above the law. The wealthy can afford to pay (or avoid) all the fines imposed by
a weak state and conduct a life of their own disregarding the law. The wealthy
are ready to pay the parking and speeding tickets, if unavoidable, and pay the
penalties for building villas without a building permit where zoning regulations
may be in place in order to protect an environmentally sensitive area. Or better,
they use their enormous resources (financial and social) to delay enforcement, or
bribe officials if it is cheaper than paying penalties. If pressured, they usually
find an even weaker state to repatriate to.

ii) legal orders attempting to take over the state legal order
(the “criminalization of the state” )

The most important normative order competing with, challenging, and in certain
countries endangering official law is the law of criminal (illegal) organizations.
Sometimes these are systems of rules generated within large organizations
which were created by or with complicity of the government, such as oil and
gas companies. Extraction, refining, and export-import are usually licensed
monopolies. These activities—often being of a criminal nature themselves—
generate further criminality as the profits move into other explicitly illegal forms
of investments (drug and arms). The people involved in these large sectors are
operating by a set of relatively simple rules which apply to their entire conduct.
People who get involved in this world usually do so without the possibility of
opting out at a later time.

® It is not the subject of the present paper to decide whether the Roma-official law
conflicts are increasing because of the growing Roma-“White” conflict, or the conflict is
growing because of the cultural differences among the two normative systems. This is a
multi-cultural conflict which could not manifest itself under socialism as socialism oppressed
all diversity, and also destroyed Roma culture through superficial integration.
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A second major area where the government’s legal involvement is critical
in many regards is banking. In this sector, at least in Hungary, the direct in-
volvement of organized crime with the ownership structure (although the oil
industry does need banks for money transfers, that is, laundering purposes) is
believed to be marginal. The law used to allow privileges, such as lack of
stringent regulation of the writing off of bad debt, legalized forms of self-
dealing, etc. In exchange the management of banks which were dependent on
state bail outs were ready to finance government initiatives. No-interest loans
were offered to government people. In this example the borderline between
state law and bank generated (but officially sanctioned) practices that have
the power to transform the entire national economic landscape becomes
impossible to locate. The self-regulation of the banking sector partly operates
as a private regulatory system that is sanctioned by government. Banking laws,
like in more advanced market economies, are written to a great extent by
the banking community. Further, the official regulation creates and enables a
private system which has more practical influence on everyday life than direct
governmental regulation itself. Banking law, or rather the law of the banks, is
the result of hidden yet formally completely legalized interaction with state
law, or at least with official figures in charge.

In both cases (o0il and banks) official law helps to legitimize immoral and by
ordinary standards very often illegal corporate behavior which then has the
enormous power to shape the fundamental social and economic structures within
emerging market economies. It is within this interaction, above all, where the
formal structures of modern law fail to exert the much needed positive impact
they are designed to bring to society. Ultimately, state law may in fact fail to
properly shape elementary forms of social interaction based on equality, trust
and reliance, and perhaps even a sense of justice.
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do not, apart from a few commonplaces, devote much attention to it either. In
textbooks, Canada is usually characterised—perhaps to even further emphasise
the peripheric or downright provincial role attributed to it anyway—by some
simple stereotypes according to which the largest part of the area, once
developed under British influence, unified later on in a federation, while
Quebec could retain its French law from 1663 until today. Its geographical
location neighbouring the United States has all along—and mainly from
post-World War II-years (first of all in foreign policy and government
administration, but sensible in the tone of scholarly and journalistic literature as
well)—served as a motive to emphasise its sovereignty; albeit, for obvious
reasons, it can scarcely (and increasingly less) withdraw itself from the
dominant influence of the adjacent superpower in aspects as philosophical
orientation, artistic taste, legal patterns and other segments of life.> Nowadays,
Canada excels in both high living standard and openly professed
multiculturalism as one of the most self-confident leading powers of the world.
Its law has indeed developed in a periphery. The English-speaking parts of
the one-time dominion followed the usual development of a British colonial
empire until the recent past, in both decision-making tradition and partial
codification.> The French-speaking part, Quebec, has retained French law
irrespective of the fact that France renounced its sovereignty already centuries
ago. The overall legal continuity was interrupted only by the systematic
codification achieved by Napoleon in France. This explains why the necessity of
resuming legal contacts was formulated as the reason for preparing and
promulgating a Code civil de Québec (1866), 62 years after the issuance of Code
Napoléon. The preamble reads as follows: “the old laws still in force in Lower

[University Casebook Series]; Bogdan, M.: Comparative Law. Dewenter, 1994. 245 pp. The
classical work of Schnitzler, A. F.—Vergleichende Rechtslehre. Basel, 1955. xii + 497—is
genuinely outstanding in giving at least a rough outline (207-208) of the foundations and
directions Canada’s law has taken throughout history.

2 Having stayed in Quebec enjoying the hospitality of Professor Melkevik just at the time
of the terrorist attack on September 11, 2001, against New York and other US-towns (about to
leave for Montreal and then for Toronto), I was confronted with the fact that almost all
important settlements (thus, the residence of the great majority of population) are situated in the
frontier zone directly bordering on the United States (from West to East, Vancouver, Brandon,
Fort William, Hamilton, Toronto, Ottawa, Montreal and Quebec, while others, like Calgary,
Regina and Winnipeg, are not farther from the border than a few hundred kilometres either).
Canada’s population, about the same in size as that of Hungary, can find a living only in this
extremely narrow zone of the territory ninety times as large as Hungary. At the same time, any
event and news beyond the strictly local sphere is naturally related to the United States or
mediated through its channels.

* E.g., Criminal Code (1883).
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Canada are no longer re-printed or commented upon in France, and it is becoming
more and more difficult to obtain copies of them, or of the commentaries upon
them.”*

Of course, trying to give any rough outline involves the risk of covering up
details—whereas theoretical dilemmas and structural features can mostly be
understood precisely from these. The most important feature of the legal map of
the territory and population of Canada is that the Quebec Act (1774)° maintains
the French heritage in property and civil rights, while the English tradition is
followed in constitutional, administrative and criminal law. In addition,
English testamentary and land law are extended over English settlements
and settlers. In general, it provides for English law in commercial lawsuits and
evidence, and it introduces jury in civil cases.® Altogether, the French law of
Lower Canada has been mixed from the beginning, in contrast to the English
law of Upper Canada: “Quebec enjoys »une dualité de droit commun« and even,
more structurally, a »bi-systemic legal system«.” It is no mere chance that,
when having travelled to North America and visited courts in Quebec, Alexis
de Tocqueville was astonished at the vast variety of languages and traditions
used in jurisdiction. (In addition, we may add, he found the French language
used there very old-sounding and outdated as regards both pronunciation and

4 cf., e.g., Baudouin, L.: Les apports du Code civil de Québec. In: Canadian Juris-
prudence. The Civil Law and Common Law in Canada (ed.: McWhinney, E.), Toronto, 1958.
71-89.

% 14 Geo. 111, chap. 83.

¢ I do not deal here with the legal status of the Indian aborigines (including their one-time
customary law and their present claims), which is becoming topical in Canadian political and
social public speech and also doctrinal and practical jurisprudence. For a few theoretical
indications, see, from Melkevik, B.: Question identitaire, le droit et la philosophie juridique
libérale: Réflexion sur le fond du droit autochtone canadien. Cahiers d’ études constitutionelles
et politiques de Montpellier (1995), No. 1, 23-37, The First Nation and Quebec: Identity and
Law, Self-affirmation and Self-determination at Crossroads. In: Globalization in America. A
Geographical Approach (dir. Barbosa, J. S.), Québec, 1997, 95-111 and 246, as well as
Aboriginal Legal Cultures. In: The Philosophy of Law. An Encyclopedia (ed.: Gray, Ch. B.),
New York-London, 1999. 1-4. [Garland Reference Library and the Humanities 1743], all
reprinted in Melkevik, B.: Réflexions sur la philosophie du droit. Québec, 2000, part on
‘Identité et Droit’, 35-87; and, as practical overviews, also Delgamuukw. The Supreme Court of
Canada on Aboriginal Title (comm. Persky, S.), Vancouver, British Columbia, 1998. vi + 137
pp., Isaac, Th.: Aboriginal Law. Cases, Text, Materials and Commentary [1995] 2nd ed.,
Saskatoon, Sask. 1999. xxx + 610 pp. and Macklem, P.: Indigenous Difference and the
Constitution of Canada. Toronto, 2001. x + 334,

7 Glenn, H. P.: Quebec: Mixité and Monism. In: Studies in Legal Systems. Mixed and
Mixing (ed. Oriicii, E.—Attwooll, E.—Coyle, S.), The Hague, 5, the first part-quotation by Pigeon,
L.-P.: Rédaction et interprétation des lois, Québec, 2nd ed. (1978), 50.
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intonation.s) Well, it was the co-existence of these two great cultures that
generated, shortly after World War I, the need for Canada to show its own
singularity by expressing its independent nationhood in and by the law, thereby
contributing, at least with a symbolic force, to a French-Canadian identity too.”

This natural desire for self-determination began to bring its fruits by the
times around World War II. For instance, in the early 1940s, one reported about
a growing “prejudice, commencing in the law schools and extending to the
courtrooms, against the use of American authorities and texts.”!? Then, in a
few decades, the demand emerged towards “Canadian judges developing
Canadian law to meet Canadian needs”."' This era coincided in francophone
Canada with the period of ambitions for separation also in law, but reflected
an overall awakening of Canada in every respect. Genuine professors with
scholarly attitudes, sometimes distinguished and committed to academic
career, started to appear in law schools, gradually replacing practising judges
and lawyers having usually shuttled between their offices and the university.
They already embody a new style, scholarly methodology and theoretical
sensitivity, able to bring about magisterial works. This way soon trends and
schools emerge to compete with each other; an independent doctrine is formed
as developed from the own legal staff; and, from this time on, no longer only
law claims to embody the nation but also legal scholarship enters the scene to
become widely acknowledged as an integral part of Canadian public thought,
intellectual life and internationally acclaimed performa.nce.12

The processes—resultants and impacts—are intertwined. What might have
once seemed to be one of the causes of a peripheral situation, is about to indicate
today general (further)developmental directions (perspectives and availabilities)—
perhaps not yet in a way obvious for us, as the entire Central and Eastern
European region is in a flux of constant forming—of universal (or at least global)
(world)trends. I mean here a kind of inherent lack of originality as one of the

¥ de Tocqueville, A.: Oeuvres complétes. Voyages en Sicile et aux Etats Unis, t. 5, vol. 1,
2° éd. Mayer, I.-P., Paris, 1957. 212-213.

9 “Cest par sa facon d’exprimer le Droit qu’une nation manifeste en partic son
originalité”—writes Perrault, A. [Pour la défense de nos lois frangaises, Montréal, 1919), 8] as
a programme.

' In: Canadian Bar Review 21 (1943), 57.

" Read, H.: The Judicial Process in Common Law Canada. Canadian Bar Review 37
(1959), 268.

12 As a case study, see, e.g., Normand, S.: Tradition et modernité a la Faculté de droit de
I’Université Laval de 1945 A 1965. In: Aux frontiéres du juridique. Etudes interdisciplinaires sur
les transformations du droit (dir. Belley, J.-G.-Issalys, P.), Québec, 1993., 137-183. Cf. also
Melkevik, B.: La philosophie du droit au Québec: développements récents. In: Melkevik, B.:
Réflexions sur la philosophie du droit. 177-192.
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features of Canada, deeply rooted in and conditioned by its past. Of course,
in itself this is but the outcome of historical donnés which—amidst Canada’s
early by-British and by-French development—did not require or promote own
solutions to be attained. Although those remote Canadian re-formulations of
English and French technicalities may have been faint replicas in law, in their
new medium they were exposed to interact in a depth never experienced by the
proud and legally chauvin isolationisms of 19th to 20th century England and
France (sharing maybe one single experience in common, their old disdain
towards the Germans). What I mean here is the mixing and irreversible inter-
mingling of these laws,"” which, due to the latter’s co-existence and co-operation
with the knowledge resulting therefrom, offers unprecedented experience
entitling Canadian lawyers to develop a well-founded self-confidence
indeed. For such an added and cumulative knowledge can hardly be gained
otherwise. Notwithstanding, the pluralism of the parts mixed in themselves
does not inevitably imply the pluralism of the entire structure.'* Accordingly,

“mixed jurisdictions may function as monist jurisdictions. The original
sources of law may be disparate in character, yet monist, state institutions
may already have largely completed the task of transfiguration into a
single, national, systemic structure of law.”!*

The process of interaction may have also been accelerated by the unpre-
cedentedly enviable fact that the education of both Common Law and Civil Law
within the same faculties and offering separate degrees began some decades ago,
and now also common law is taught in French and vice versa.'® Traditions
mixed appear also in scholarship with an enhanced interest in both intra- and
extra-Canadian comparison of laws. A development like this is not simply the
result of some practical decision. Whether we think of the experience (and
crucial theoretical message) of the mutual (un)translatability of legal texts

B ¢f, e.g., Tancelin, M.: Comment un droit peut-il &re mixte? In: Le domaine et I’inte-
prétaton du Code Civil du Bas Canada (dir. Walton, F. P.), Toronto, 1980. 1-32.

" See, first of all, Rouland, N.: Les droits mixtes et les théories du pluralisme juridique. In:
La formation du droit national dans les pays de droit mixte. Aix-en-Provence, 1989. 41-55,
especially 42, quoted by Glenn: ‘Quebec’, 1.

" Ibid.

16 At present, parallel degrees in Civil Law and Common Law can be eamed at McGill
University (Montreal) and the University of Ottawa; the Universities of Ottawa and Moncton
offer common law programmes in French, while McGill University offers civil law in English.
Other faculties provide a variety of student exchange programmes, and the federal government
arranges for inter-Canadian comparative legal studies organised every summer.
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within the European Union'” or of their commensurabiliry at the intersection of
diverging legal cultures,'® evidently both refer to the hermeneutic significance
of the symptom “I interpret your culture through mine” (symbolised by the
figurative expression of “missionaries in the boat”)19 and, thereby, to the fact
that, beyond sheer textuality, law is primordially an expression of culture.”
Accordingly, the use of another language is not simply an issue of translation (or
communication technique) but the choice of another culture, that is, an issue of
doing interpretation (re-interpretation) in another—inevitably different—medium.

%*

Developments in present-day Canada are of a special interest for us first of all
because they, with the interaction of two leading European traditions in law,
highlight mutual influences with the perspective of convergence (which, in view
of the unificatory civil law codification decided by the European Union, has
raised the topicality of rapprochement of Common Law and Civil Law and,
within it, the need for reconsidering the controversy Savigny and Thibaut had in
18th-century Germanyu), and also outline the potentials of development (or of
possible deformation) in the light of the Canadian experiment with experiences
lived through. Here I recall again, as the indication of a kind of belated
development, the specific feature of the Canadian past which I referred to
earlier as a mere followance of external patterns under peripheric conditions,
accompanied by a lack of self-reliance. For around the mid-20th century, this
state of mind was replaced by self-building and self-determination set as a
new objective. Unbalancedness, swinging into opposites and neophytism
may accompany the process. Provincial imitation is replaced by autonomous

'7cf, e.g., de Groot, G. R.: Recht, Rechtssprache und Rechtssystem: Betrachtungen iiber
die Problematik der Ubersetzung juristischer Texte. Terminologie et traduction 3 (1991), 279—
312 [abridged transl. In: European Legal Cultures (ed.. Gessner, W.—Hoeland, A.—Varga, Cs.),
Aldershot, Brookfield USA, Singapore, Sydney, 1996, para 20, 115-120 {Tempus Textbook
Series on European Law and European Legal Cultures 1}].

®cf, e.g., from Glenn, H. P.: Commensurabilité et traduisibilité. In: Actes du Colloque
“Harmonisation et dissonance: Langues et droit au Canada et en Europe (mai 1999)” published as
a double issue in Revue de la common law 3 (2000) 1-2, 53-66. and Are Legal Traditions
Incommensurable? The American Journal of Comparative Law XLIX (Winter 2001) 1, 133-146.

¥ Cf. Cohn, B. S.: Anthropology and History: The State of the Play. Comparative Studies in
Society and History, 22 (1980), 199.

%°¢f., from the author: Lectures on the Paradigms of Legal Thinking. Budapest, 1999. vii +
279 [Philosophiae luris].

2t e.g., from the author: Codification A 1’aune du troiseme miéllénaire. In: Mélange
offert au Professeur Paul Amselek. Strasbourg, 2003. [in press].
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construction. At the same time, Canada’s economic safety coupled with relative
political tranquillity and constitutional stability encourages to kinds of
experimentation which could by far not be available elsewhere (because of
imperial dimensions or the want of reserves). Moreover, situations brought
about by chance or provoked by empty slogans may come about due to in-
experience. Needless to say that the final balance will be drawn up by the people
of Canada. However, for the external observer, all this schemes a path for the
future. For everything in move in Canada develops in line with dominant ideas
of our age, mainstream but also self—fulﬁlling.22

In this overview, I undertake to analyse (1) the change in the role precedents
play in judicial process; (2) the transformation of law-application into a
collective, multicultural and multifactorial search for finding a practical solution,
assessable by inter-national standards; (3) the practical trends of dissolving the
law both in common law and civil law jurisprudence; and, finally, (4) the new
prerogatives acquired by courts for their own procedure, such as a) the unfolding
of principles from the statutory provisions, themselves taken as mere guide-
marks for the courts, b) the critical filtering of the entire legal system
according to the Charters’ human rights by deducing legal solutions directly
from the constitution and, in conclusion, ¢) the courts becoming an ultimate
ethical forum in debated moral issues as well.

1. The transformation of the role of precedents

Our thinking may prove to be ahistorical whether or not we realise it. In average
cases, we tend to take any event as a preliminary by presuming the present to be
given with frameworks consolidated, and try to analyse and understand anything
that merely precedes it, by forcing it into a straitjacket often alien and external to
it, thereby also distorting it. In our present-day legal thought, we tend to
consider the body of common law and the entire English legal tradition as a
normative material differing from continental law mostly in methodological
elaboration, albeit the substantiation (substantivisation) of the decisional patterns
of English law, developing mainly from the adaptation of forms of action and
formulated mostly through procedural forms, is only a product of initiatives

2 One of my vital Canadian sources has been the oeuvre of Glenn, H. P.: Legal Traditions
of the World. Sustainable Diversity in Law, Oxford, 2000. xxiv + 371, a universal overview,
based upon the generalising re-consideration of his observations built on comparisons focussing
on Canada.
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taken in the 19th century and not earlier.” Moreover, as a result of historical
reconstruction, we may even declare that practically every feature that had once
caused the tradition of common law to divert from civil law development has by
now disappeared from behind the reality of this law over the past one and a half
centuries. To wit, there are no forms of action in England any more; the
institution of jury has in the meantime declined; those few ambulant justices
once wandering all through the kingdom have in the meantime been replaced by
a judicial moloch with an army of judges; the decisive judicial role of the first
and last instance declaring what in the case the law is has disappeared from
this machinery of an enormous hierarchical complexity; the number of cases to
be heard by a judge has increased sky-high, with litigation having grown to
massive proportions; the one-time exceptionality of judicial adjudication has
been degraded into a mere state-provided servicing, and, with the solemnity of
justice reduced to mere routine, judicature has transformed into case-managing-
adjudication, fulfilled as a task to be administered obligatorily; substantive
law defining the legal status of behaviours shadows already the once dominant
procedural approach; and the exclusivity of jurisdiction exercised by a handful
of elect men is challenged by the inclusion of women and all types of careers
recruited from fellow-citizens of various colours and cultural backgrounds,
eligible by mere professional qualification (and ‘learned’ only in this
respect).24 Even according to the self-portraying of common law, all this has
resulted in a change of character so that from now on nothing else can identify
common law than some vague “habit of thought”.* In the light of our post-
modern and cosmically extended universal expectations of the rule of law’s
service-providing state and law, it may seem almost bizarre to recall in
historical contrast that even some centuries ago, the judge was not to decide out
of duty but occasionally at times when he felt he should indeed do so, because
he found the parties’ conflict mature and balanced enough in legal positions that
he might esteem his decision was needed indeed for the dispute to end. That
means that, in those earlier times, the parties were expected to co-operate in
reaching a situation somewhat cleared and balanced.*®

The unification of the judicial system in 19th century England had a series of
impacts pointing beyond simple institutional rationalisation. In conclusion, also

3 Glenn, H. P.: La civilisation de la common law. Revue internationale de Droit comparé,
45 (1993) 3, 559-575.

*cf, e.g., Glenn, H. P.: The Common Law in Canada. The Canadian Bar Review (June
1995), 261-292.

% Lord Oliver of Aylmerton: Requiem for the Common Law. The Australian Law Journal
67 (1993), 686.

% Baker, J. H.: English Law and the Renaissance. Cambridge Law Journal, 44 (1985), S8.
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the one-time identity of common law was done away with, as precisely the
rivalling of judicial fora (referring to varying normative sources according to
differing traditions) had until then defined the identity of English law, across
more then half a millennium. For the Equity, the Admiralty and the
ecclesiastical law had equally received and channelled civil law impacts so
that ideas by Cujas, Pothier and other (mainly French) lawyers could freely
stream into English law. True, 19th-century England did block this abundant
source by the said re-organisation of the judiciary. All this notwithstanding,
common law concepts and institutions could be further fertilised by the English
interest in German pandectism during the same century.27

As to the law’s structure, Blackstone was of the opinion that “human laws
are only declaratory of, and act in subordination to (divine law and natural
law)”.® In fact, the unthinkable dream of a judge making law (i.e., the term
‘judge-made law’) was only invented by Jeremy Bentham—in 1860.” Anyway,
the formal system of precedents with the principle of stare decisis developed
and solidified around the same time. Judicial law-making has become overtly
transparent due to the growing resort to the method of distinguishing, while
courts got accustomed to following earlier and superior decisions. All this
presumed a renewing approach. For “Cases (...) could not be rules to be followed
and were hence examples of the type of reasoning which had thus far prevailed
(...). Since cases only exemplified arguments, there was no closure of sources”.>

As known, in England in 1966, the House of Lords had absolved itself
from the compulsory compliance with its own earlier decisions.”’ This soon
resulted—through the Court of Appeal’s seventeen justices proceeding in
panels—in what we can now call the practical desuetude of earlier decisions.
(This same change of direction led to similar absolutions with the Supreme
Court of Canada and, gradually, with all courts of the provincial Courts of
Appeal.) All this amounts to an inevitable change in the law’s overall operation.

2 E.g., Glenn: The Common Law..., 278. Both the rich continental collection of classical
law libraries (especially of the Inns in London or the Bodleian at Oxford) and John Austin’s
recurrent visits to Bonn and Berlin may be remembered here.

2 The Sovereignty of the Law Selections from Blackstone's Commentaries on the Laws
of England (ed.: Jones, G.), University of Toronto Press, Toronto, 1973. 51, note 31.

® Evans, I.: Change in the Doctrine of Precedent during the Nineteenth Century. In:
Precedent in Law (ed.: L. Goldstein), Oxford, 1987.

3 postema, G. J.: Roots of our Notion of Precedent. In: Precedent in Law, 22, In a similar
sense, see also Lobban, M.: The Common Law and English Jurisprudence 1760-1860. Oxford—
New York, 1991. and Lieberman, D.: The Province of Legislation Determined. Legal Theory in
Eighteenth-Century Britain Cambridge University Press, Cambridge-New York, 1989.

31 ‘Practice Statement (Judicial Precedent)’ Weekly Law Reports 1 (1966), 1234, as well as
All England Reports 3 (1966), 77.
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From now on, one has to recognise that decision-making based upon the
pondering of principles is replaced by a “discretionary dispute resolution
with a low level of predictability”,32 in which no component can be more than
“relaxed” and “flexible”.*> The internal order of common law countries comes
increasingly close to what we have learned so far about their mutually fertilising
interconnections, taking over solutions from each other with persuasive force.*
At the same time, “Citation of single cases has been replaced by search and
citation methods which batch or group large numbers of cases, as indicating the
drift of decisional law.”* Accordingly, also syllogisms of law-application
are substituted by “statistical syllogism”.*®

Any theoretical formulation of the doctrine of precedent implies the dual
chance of an ex post facto arrangement with retroactive effect (as an a posteriori
manifestation or declaration of the law)*’ and—in want of any clear formalisa-
bility, due to which “Judges (...) proceeded on the basis of law they felt they
could reasonably articulate, through a »careful working out of shared under-
standings of common practices«.””*—of social interests being weighed in the
recourse to distinguishing. Or, the chance of the law and order getting trans-
formed into an open-ending play of social mediation has become actual and
acute.

All this results in a new doctrine of case law with the radical renewal of the
regulation ideal as well. Accordingly, “The announced rule of a precedent
should be applied and extended to new cases if the rule substantially satisfies the
standard of social congruence”.* This way, Talmudic tradition comes back into
the tradition of common law with its distrust in logic and theoretical generali-

*2 Glenn: The Common Law..., 269-270.

* Curtis, G.: Stare Decisis at Common Law in Canada. University of British Columbia Law
Review 12 (1978), 8 and, similarly, Friedmann, W.: Stare Decisis at Common Law and under the
Civil Code of Quebec. Canadian Bar Review 31 (1953), 723 et seq.

3 According to Hodgins, J. A.: The Authority of English Decisions. Canadian Bar Review
1 (1923), 470 et seq., especially 483, borrowing of ideas could always take place in case the
reasoning was applicable conclusively. K. MacKenzie’s formulation—°Back to the Future: The
Common Law and the Charter’ Advocate 51 (1993), 930—is even more laconic on the decline
of precedent, more rapid in Canada than in England.

% Glenn: The Common Law..., 270.

% Glenn, H. P.: Sur I’impossibilité d’un principe de stare decisis. Revue de la recherche
Juridique | Droit prospectif, XVIII (1993) 4, No. 55. 1073-1081, especially 1081.

*" Gray, J. Ch.: The Nature and Sources of the Law [1921] 2nd. ed., New York, 1948. 168 et
seq. and 174 et seq. For a more detailed exposition, see, from the author: Ex post facto
regulation. In: The Philosophy of law. An Encyclopedia (ed.: Gray), 274-276.

* Postema: op. cit. 31.

» Eisenberg, M.: The Nature of the Common Law. Cambridge, 1988. 154, note 75.
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sation for moral choices, by considering both thesis and antithesis suitable to
embody the word of living God.* Ultimately, the question ‘Is the Common Law
Law?’ arises. For—as the response holds*'—

“Common law rules are a strange breed. They can be modified at the
moment of application to the case at hand, and their modification depends
upon the background of social propositions. If (...) a doctrinal proposition
should be enforced or extended when and only when it is congruent with
the relevant social propositions, and a doctrinal proposition should be
discarded or reformulated when it lacks such congruence, then the
doctrinal proposition seems to be no more than a rule of thumb.”

2. The transformation of law-application into a collective, multicultural
and multifactorial search for a practical solution

The principle of stare decisis has never been accepted in Quebec, although the
Canadian legal development has always remained open to borrow, especially
English and French law. This is the reason why it seldom tried to either
formalise or close down its normative sources. Typically, not even the first
Quebec Civil Code (1866) did abrogate the previous law and did prohibit
reference to former decisions as sources of the law. Or, it generously left in
force from pre-code law anything not in simple repetition of codal wording or
incompatible with codal provisions, with the effect that “the codification of the
Quebec laws seems rather like a half-measure, typical of compromise.” For it
is to be remembered that demarcation lines between “us” and “them” have
always been alien to Canadian tradition. Just as no “formal »adoption«” was
known there, eventual borrowings were not regarded as “radically »foreign«
laws” either, since, pragmatically, all “they represent living law which may be
useful in the practical process of dispute resolution.”

“ Stone, S. L.: In Pursuit of the Counter-text: The Turn to the Jewish Legal Model in
Contemporary American Legal Theory. Harvard Law Review 106 (1993), 813 et seq., especially
828, and, as built into the philosophical understanding of legal argumentation, cf., from the
author: Lectures ..., 93, note 120.

! Schauer, F.: Is the Common Law Law? California Law Review 77 (1989), 455-471,
quotation on 467.

2 Code civil de Québec, Art. 2712, and the quotation by Tancelin, M. A.: Introduction. In:
Walton, F. P.: The Scope and Interpretation of the Civil Code of Lower Canada (new ed.
Tancelin, M. A.), Toronto, 1980. 27.

3 Glenn, H. P.: Persuasive Authority. McGill Law Journal 32 (1987) 2, 289.
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As if learned from the admonitions of the Institutions of Gaius that peoples
are governed both by law which is particular to them and by law which is
common to humamity,“'4 anyway, the normative bases referred to in judicial
decisions witness a rather open and international auditorium. A recent analysis
of jurisprudence shows the following proportion of citations

at the Supreme Court of Canada®

to decision to doctrine
domestic 367 domestic 63
British 110 British 29
American 045 American 24
Australian—Asian | 014 French 09
French 002 Australian—-Asian | 07
other 004 other 02
foreign 175 (32,3%) | foreign 71 (53%)
foreign altogether 36,4 %

. 46
in Quebec

to local decision 129
to French author 117
to common law decision 079
to local author 029
to French decision 025
to common law author 013
to foreign decisions altogether 44,64%
to foreign authors altogether 81,76 %
to foreign sources altogether 234 (59,7%)

* “Omnes populi qui legibus et moribus reguntur partim suo proprio, partim communi
omnium hominum iure utuntur” in Inst. Gaius 1.1.

4 Supreme Court Reports 1 (1985), 296. According to another survey, the frequency of cita-
tion of foreign decisions or laws at the Supreme Court of Canada amounts to 24,2-32,7% of all the
references as compared to other Canadian sources, and as compared to foreign ones (typically
reference to United States sources in public law, to French ones in cases of Quebec and, in other
cases, mostly to German and Israeli ones), 18,9-21,8% of all the references. Cf. Glenn, H. P.: The
Use of Comparative Law by Common Law Courts in Canada. In: The Use of Comparative Law by
Courts (ed.: Drobnig, U.~van Erp, S.), Dordrecht, 1999., 59-78, especially 68.

*8 Jobin, P.-G.: Les réactions de la doctrine 2 la création du droit civil québécois par les juges: les
débuts d’une affaire de famille. Les Cahiers de Droit 21 (1980), 257-275, especially 270.
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All this means that references to foreign authors are more frequent in all Canada
and significantly more frequent in Quebec, than to domestic, resp. local ones;
reference to foreign decisions is made in one third, resp. two fifths of all
references; altogether, reference to foreign sources is made in one-third, resp.
three fifths of all references; and finally, in Quebec, the frequency of references
to foreign decisions is higher by 38,2%, and that to foreign authors by 54,26%,
than in Canada at large.47

Well, at the level of call-words, we may encounter globalised multi-
culturalism perfected. Interestingly enough, something more is also at stake for a
comparative historical investigation of legal traditions. Repeated experience is
the case, reminding us that European legal development came about through
continuous (doctrinal and judicial) re-interpretation of traditions in jus
commune tather than from oeuvres created in original construction.*”® Or, also
great (English, French, German or American) legal cultures—serving usually as
standards for us—are in the final analysis nothing but products of trans-national
leaming and mutual borrowing.*

Common law as a historical accumulation of precedents is process-like by
definition: “common law is a developing system in the sense that there is a
continuing process of development and exposition of rules.”® For this very
reason,

“the search for law is too important for any potential external source to be
eliminated a priori. The law is never definitively given; it is always to be
sought, in the endlessly original process of resolution of individual
disputes through law.””!

The feeling of insecurity, the renouncement of any search for law, the wish for
agreement and legitimation from any source at any price add to the above, as

T There is a remarkable contrast here with the United States, asserting itself as open and
multicultural, where the frequency of citations in one state from another is about 10%, whereas
from an authority outside the USA is scarcely 1% [Merryman, J.: Toward a Theory of Citations:
An Empirical Study of the Citation Practice of the California Supreme Court in 1950, 1960, and
1970. California Law Review 50 (1977), 394-400], or downright unheard of (0%). In its own
past, however, this ratio was 25,7% in 1850 and 1% in 1950 [Manz, W.: The Citation Practices
of the New York Court of Appeals, 1850-1993. Buffalo Law Review 43 (1995), 153].

% Cf. primordially Coing, H.: Handbuch des Quellen und Literatur der neueren
europdischen Privatrechtsgeschichte 1, Miinchen, 1973.

* Glenn: Persuasive Authority, 263.

%0 Jackett, W. R.: Foundations of Canadian Law in History and Theory. In: Contemporary
Problems of Public Law in Canada (ed.: Lang, O. E.), Toronto, 1968. 29.

3 Ibid., 293.



34 CSABA VARGA

if inherent scepticism were to be overcome by a rush for substitute to safety.
After all, the judge “feels much safer if he can rely on foreign jurisprudential
continuity instead of own sources gained exclusively from the text” >

All in all, new call-words take indeed the lead: diversity, pluralism and
concurrence—as much in law as in other fields.”> We can be sure that they
are fulfilled. According to figures, for instance, the safe, foreseeable and
calculable civil law excels in both client circulation and the queuing for justice
administered, as well as in mass-scale litigation. Spectacular and frivolous
lawsuits are more typical in the Anglo-American world—filed out of individual
rivalry (sometimes represented by gender-, colour- or culture-specific groups),
of mutual ambition to suppress, to revenge or profit-seeking or business interest
(e.g., in divorce, for real or alleged discrimination, sexual harassment, medical
malpractice, or in liability for harms caused by products, etc.)—, albeit all this
is, due to the complexity of procedure and the costs of lawyer’s fees, only
available to those in middle-class with balanced financial backgrounds. Any-

way, the number of judges per 100 000 inhabitants s>t

in Germany | 26

in France 11
in Canada 08
in England 01,9

The data are not only relevant for employment statistics: they speak of the extent
of actual workload and institutional significance as well.

Accordingly, the litigation habit developed in early modemn common law
(with the social exceptionality of a judicial event) is continued. Moreover, from
the comparative numerical data of the caseload per annum of supreme courts—

Canada | Supreme Court 100-150 cases heard

France | Cour de cassation 28 000 decided cases

52 Baudouin, J.-L.: Le Code civil québécois: crise de croissance ou crise de vieillesse.
Canadian Bar Review 44 (1966), 406.

St e.g., Villa, V.: La science du droit. Bruxelles-Paris, 1990. 209 pp. (La pensée
Jjuridique moderne). In Canada, due to inclination towards experiment, differing from the US at
any price and concentrating in cities, all this can turn into a remarkable driving force. Cf., for
the symbolic resonance of the concurrence of pluralist diversity in Canadian philosophical life,
Melillo, R.: Ka-Kanata. Pluralismo filosofico, I-II, S. Michele di Serino. 1990. 165 + 306 pp.

** Glenn, H. P.: La Cour Supréme du Canada et la tradition du droit civil. The Canadian Bar
Review (March—June 2001), 151-170, especially 161.
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—, it is revealed that two hundreds to two hundreds and fifty times less cases are
tried in Canada yearly as against, say, the mass-scale caseload in France.”

3. Practical trends of dissolving the law

The possibility of a judge becoming his own master by complementing legal
considerations with social assessment is inherent in the doctrine of precedent.
Taking, for instance, the dworkinian approach, the differentiation between
principles and rules and, thereby, the establishment by principles of the
relevance of rules®® involve already the mixing of purely legal aspects with
external axiological and social considerations.”’

This is a complete change in the law’s nature, running against the one-time
Jjustinian creed, according to which judication has to be based upon not the
example but the law.>® Now, a conviction according to which it is “closer to the
truth to regard the law as a continuing process of attempting to solve the
problems of a changing society, than as a set of rules””, becomes the deonto-
logical comer-stone of the judging profession. Also a self-reassuring thought
appears to persuade the sceptics that all this may conform even better with the
claims of participatory democracy than legal positivism, based upon the alleged
sovereignty of law. This concept is post-modem, worthy of our brave, new
world indeed:

“Law is less precise but more communal and there are more possibilities
of persuasion and adherence to law, and eventually of eliminating it.
Decisions are less conclusive, other sources may later prevail, and broader
forms of agreement become possible, tolerant of differences now seen as
minor and perhaps transient.”*

55 Ibid., 154, This comparison does not take account of the mass of unsettled cases, the
number of which has grown by 200.000 in France in one single decade. Tailhades, E.: La
modernisation de la justice. Rapport au Premier Ministre, Paris, 1985. 36.

% Dworkin, R. M.: The Model of Rules. University of Chicago Law Review 35 (1967), 14 et
seq. [reprint: Is Law a System of Rules? In: The Philosophy of Law (ed.: Dworkin, R. M),
Oxford, 1977. 38-65].

51 Precisely, ‘questions of law’ themselves cannot be anything else than products of an
abstraction taken out of a merely analytical interest. Cf., from the author: Theory of the Judicial
Process. The Establishment of Facts. Budapest, 1995. vii + 249.

%8 Justinianus (C.7.45.13): “non exemplis sed legibus iudicandum est”.

5 Waddams, S. M.: Introduction to the Study of Law. Toronto, 1979. 5.

% Glenn: Persuasive Authority. 297 and 298.
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From now on, old patterns of institutional development enter again the scene.
Once the dam breaks, what used to be merely phenomenal becomes essential
and what was just symptomatic transforms into a programmatic vision about
the future, forming in the womb of society now. Anyway, this aspiration is
descriptively formulated, yet fulfils a justificatory function, leaving behind any
limiting and disciplining framework as an outdated obstacle. The claim for
innovation is also formulated as a theoretical claim:

“Modern societies have been [...] oriented towards the rationalization of
autonomous fields of social practice, they have raised the problem of the
unity of social action to the level of a formal, universalizing and abstract
law, and have understood law as the deduction of an ideal of justice
characterized by individual freedom. The indeterminate nature of this idea
of justice, namely the impossibility of deducing some concrete content
from a principle, has generated a crisis of the power to make law and
brought about inductive and pragmatic procedures for recognizing the
rights claimed in social conflicts by various categories of actors.”'

Well, we may freely meditate on the sense of such and similar theses
reminiscent of the leftist Utopian radicalism of Critical Legal Studies, never-
theless, it is a fact that they are neither exceptional nor unique any longer. What
they betoken are real alterations in actual practice and factual arrangement. They
ascertain, for instance, on a theoretical level that

“Two paths of legal development may be envisioned. One involves
shifting the centre of the legal system away from legislation towards a
limited set of fluid principles and concepts. The other implies re-
emphasizing legislation as the centre of the system, while rolling back the
legislative tide and reactivating the symbolic meaning of legislation—
especially through the development of new forms of civic involvement in
the legislative process.”®

Thus, once the dam breaks, a further recognition (mixed with some neophyte
haste and hypocrisy) is added to it: of course, all this is true, quite to the extent

® Gagné, G.: Les transformations du droit dans la problématique de la transition 2 la
postmodemnité. Les Cahiers de Droit 33 (septembre 1992) 3, 701-733 and in: Aux frontiéres du
Juridique. 221-253, abstract, 221.

% Issalys, P.: La loi dans le droit: tradition, critique et transformation. Les Cahiers de Droit
33 (septembre 1992) 3, 665699 and in: Aux frontiéres juridiques. 185-219, abstract, 186.
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that this has never been otherwise either in civil law® or in codification.* One
may have been wrong in the past but now one is certainly right.

As the Canadian justice La Forest declared in a recent case, “The legal
system of every society faces essentially the same problems and solves these
problems by quite different means, though often with similar results”.® Well, it
is precisely the diversity of both the paths of procedure and the instruments
applied, the sources invoked and the kinds of reasoning resorted to, from among
which the result of the choice actually done today proves to be quite open-
ending, which may signal the advent of a new era.

Though in theoretical velil, it is now declared with brutal openness that “it is
no longer the legislator with whom the interpreter conducts a dialogue but the
authorities; namely, the opinions of other leamed justices: judges and especially
famous justices”.66 Actually, hereby, both the subjects and the play, topic,
purpose and stake of a legal process, as well as the invoked arguments and
the function of the entire judiciary are changed over. “All the World’s a
Courtroom”—they shout not quite unfoundedly, heralding a new millennium. At
once a methodology builds upon the apparent description, explaining that

“The court does not proceed in a purely deductive manner, because the
available sources or principles are not always clear and complete enough
to permit deduction. This is wherefrom the dialogical and transnational
character of civil law arises. The process is not inductive either, because
no simple multiplication of instances or potential examples is able to lead
to justification by foundations provided for the resolution of the affair
before the court. Otherwise, among these extra-frontier sources, the
court does not cite only judicial decisions. It also has recourse to authors
expressing opinions and developing principles, just as to laws and codes.
If this method should be qualified, it can be described as analogical,

6 “Law is prior to the law (...) law is not entirely included in the law” Rémy, Ph.: Eloge de
I'exégese. Revue de la Recherche Juridique | Droit prospectif VII (1982), 261. — “Law is
variable and diffuse. It is a material to be explored and not to be created.” Mouly, C.: La
doctrine, source d’unification internationale du droit. Revue internationale du Droit comparé 38
(1986), 364. — “law is prior to legal rule and overflows it everywhere” Varaut, J.-M.: Le droit
commun de I’Europe. Gazette du Palais (19-20 September 1986), Doct., 9. — “Law is not
some kind of construction, but a reality to be explored” Atias, Ch.: Une crise de légitimité
seconde’ Droits 4 (1986), 32. — “There is no one today to declare [confirming the words of
Montesquieu] that the judge is nothing else but »the mouth of the law« [...] the judge sets up his
own barriers for himself.” Rigaux, F.: La loi des juges. Paris, 1997. 65 and 247.

*[197712R.C.S. 67,2 1a p. 76.

% Rahey v. The Queen [1987] 1 S.C.R. 598, at 319.

8 Rémy: op. cit. 260.
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first of all. By means of this method, one searches for links and common
elements between the problem to be resolved and the model proposed,
whatever the institutional source of the latter. (...) The legitimacy of the
court’s decision depends on the legitimacy of the decision’s sources;
enlarging these, the range of legitimate decisions is enlarged.” 5

Thereby we seem arrive from common law tradition (having once originated in
Europe) at a peculiar compound of some Anglo—-American Europe. A new kind
of logic is to correspond to this. In its terms,

“The dialogical principle means that two or more various kinds of

»logic« are combined into unity in a complex (mutually complementing,

concurring and antagonistic) manner without duality being lost in this
P

unity.

One has to note here that duality may have an additional meaning in relation to
the specific case of Canada, as it is clearly shown in the Canadian charac-
terisation of methodological novelty: “the jurisprudence of Quebec, especially in
civil affairs, departs from the model of judicial syllogism, in order to practice the
discursive and descriptive reasoning, characteristic of common law.”® This is
what was recently announced in Canada with a simultaneously reconstructive
and normative claim, as a legal theory of post-modernism, called legal socio-
positivism.”® The scholarly motive of elevating all this into theoretical heights is
neutral in itself: apparently it results from the merely sociologically inspired
approach to and specification of the concept of law,”' however, by extending its
subject, it also turns the entire conception inside out. Namely, law is not a kind
of normativity any longer but a mere fact or, more precisely, an aggregate of

57 Glenn: La Cour Supréme du Canada..., 169. Cf. also Abrahamson, S.—Fischer, M. J.: All
the World’s a Courtroom: Judging in the New Millennium. Hofstra Law Review 26 (1997), 273
et seq.

5 Morin, E.: Penser I'Europe. Paris, 1987. 28. Quotation by Glenn, H. P.: Harmonization of
Private Law Rules between Civil and Common Law Jurisdictions. In: Académie internationale
de droit comparé: Rapports généraux. XIII° Congrés International, Montréal, 1990. Cowansville,
Qué, 1.C, 79-95, 89, note 29.

% Melkevik, B.: Penser le droit québécois entre culture et positivisme: Quelques
considérations critiques. In: Transformation de la culture juridique québecoise (dir. Melkevik,
B.) Québec, 1998. 9-21, especially 15.

™ Ibid., passim.

! Rottleuthner, H.: Le concept sociologique de droit. Revue interdisciplinaire d Etudes
Juridiques (1992), No. 29, 67-84.
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facts regarded as legal.72 Or, law embodies a kind of polycentrism by its “inter-
normativity” that mediates—through its network of many actors—between law
and the axiologism of extra-legal (social, economic, ethical, etc.) norm-systems
invokeable.” Otherwise speaking, it is a duality, a compound of “law as a
socially constructed fact” and “law as a specifically normative fact”.”* As hoped
for, this is already on the way to dissolve the law’s separation, distinction and
specificity. Its ideologists are about to take sides. Accordingly,

“We prefer a more integrated approach, one in which law also takes part in
exercising power and especially state power, and which also allows for the
constitution and reproduction of social relations and institutions, more-
over, within certain limits, their transformation as well, so that law serves
as a system of justification in the exercise of power, consequently also as a
point of reference in the contestation of power (out of which the
revindication of »rights« may arise).””

4. Some new prerogatives acquired by courts

The specific ambition of the Supreme Court of Canada was to unify common
and civil law in the first half-century of its operation, which it has, however,
recently renounced, probably for lack of better results than the ones achieved
until now.” It has assumed new ones instead, and some of these indicate new
shades of judicial function with particular prerogatives. In the following, we
shall pay special attention to them, because they use (or misuse) the authority
provided by the law when they actually draw from extra-legal sources, the fact
notwithstanding that they demand indisputable authority for themselves, like the
one due to decisions taken in law.

a) Unfolding in principles the statutory provisions. The new Code civil de
Québec (January 1, 1994), awaited and prepared for long (wasting the masterly,

2 Melkevik: ibid.

» See, e.g., Entre droit et technique. Enjeux normatifs et sociaux (dir. C6té, R.—Rocher, G.),
Montréal, 1994.

™ Lajoie, A.: Avant-propos. In: Lajoie, A.—Brisson, J. M.—Normand, S.-Bissonnette, A.: Le
status juridique des peuples autochtones au Québec et le pluralisme. Cowansville, 1996.

» Laperriere, R.: A la recherche de la science juridique. In: Le droit dans tous ses états. La
question du droit au Québec, 1970-1987. Montréal, 1987. 515-526, quotation on 524.

" Glenn, H. P.: Le droit comparé et la Cour supréme du Canada. In: Mélanges Louis-
Philippe Pigeon. Ottawa, 1989, 197.
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albeit belated commentary of the old code’’ as mere bogus paper), actually
anticipated the dawn of the new era. Sharply opposed to classical tradition—as
set forth by the president of the office devoted to the old code’s revision”—,
it was from the very beginning drafted as “temporal, relative, variable,
consecrating (...) a certain manner of thought, a certain manner of life, at a
given time in the history of a people”; moreover—as announced also before the
code entered into force—, the period for which it was foreseen, might prove
even surprisingly short.”

Its drafters aimed at the consolidation of jurisprudential developments since
the earlier code as de lege lata addenda, on the one hand, and its codificational
integration with newly formulated de lege ferenda doctrinal ideas, on the other.
At the same time, also some balancing and value- and interest-representing
function was also assumed. After all, the first internationally acclaimed per-
formance of post-modern codification has halted halfway,80 by codifying without
making the law rigid.

Nonetheless, this may perhaps offer a model for the private law codification
launched by the European Union as well. It seems anyway as if the Canadian
codifyer were aware of the fact that what was achieved was hardly more than the
reconstruction of the dilemmas and conditions of mid-18th-century Europe,
undertaking also tasks normally performed through judicial processes.

This is why the outstanding Canadian comparatist could proudly declare—
not denying the need for continuous national legal development either—that,
back in his time,

“Savigny may have been right (...} but (...) codification may not be the
obstacle to this process that Savigny saw it to be (...: for) contemporary
codes may not represent the type of code that Savigny and others had in
mind.”®'

n Quebec Civil Law. An Introducton to Quebec Private Law (ed.: Brierley, J. E. C—
Macdonald, R. A.) Toronto, 1993. lviii + 728 pp.

7 Crépeau. P. A.: Les lendemains de la réforme du Code civil. Canadian Bar Review 59
(1981), 625 et seq., quotation on 626-627.

™ Gaudet, S.: La doctrine et le Code civil du Québec. In: Le nouveau Code civil.
Interprétation et application (1993), 223-240.

¥ Cf. note 36.

8 Glenn, H. P.: The Grounding of Codification. University of California Davis Law Review
31 (Spring 1998) 3, 765-782, especially 782.
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b) Constitutionalisation of issues. The way of procedure developed in the
United States® has already penetrated Hungary and the Central and Eastern
European region as well. In Canada, it was the constitutional review to be
carried out by the Supreme Court to implement the Canadian Charter of Rights
and Freedoms (1982) that gave an opportunity to this. The chance was taken by
the courts with “enthusiasm”; moreover, in the hope of extending the scope of
civil liberties, they were soon to cover private law cases as well.*> However, the
mere prospect of statutory provisions being put aside so that ordinary courts can
directly apply principles of charters in their own interpretation, has amounted to
a change of legal practice as well. “Conflicts of interests now tend to be framed
as conflicts of rights, and the Court is expected to adjudicate.”

This development encounters both criticism and fears of the politicisation of
judicature—as the book-title The Charter Revolution and the Court Party may
illustrate this**—: after all, practice has already proven that “the Charter serves
merely as a blank cheque in the hands of the judges”.*® The criticism is
reminiscent of the indignation against the Supreme Court of the United States,
actually re-writing the Constitution with no specific authorisation.®’

82 The subjection of the decisions of state judges (as state-acts) to the Bills of Rights took a
start half a century ago [Shelley v. Kraemer, 334 U.S. 1 (1948)], growingly covering the field of
state private law with regard to the elected nature of judicial office [New York Times v. Sullivan,
376 U.S. 254 (1964)].

8 Hogg, P. W.: The Law-making Role of the Supreme Court of Canada: Rapporteur’s
Synthesis. The Canadian Bar Review (March-June 2001), 171-180, especially 172. The
moderate degree of even an explosive “enthusiasm” in a well-balanced state—in contrast with
the almost infantile self-asserting fury of the Constitutional Court activism in Hungary in the
first nine years since its inception—appears from the fact that a total of 64 statutory provisions
(not complete laws!) were struck down in as many as 18 years, in addition to a much larger
number of governmental actions by police officers or government officials. Cf. Monahan, P. J.:
The Supreme Court of Canada in the 21st century. In: ibid., 374, note 2.

* Ibid., 179.

% E.g., Morton, F. L.—Knopff, R.: The Charter Revolution and the Court Party. Peter-
borough, 2000.—“The rule of the Charter is accompanied by the hyper-juridicisation of social
relations” J.-F. Gaudrealt-DesBiens : Les Chartes des Droits et Libertés comme loups dans la
bergerie du positivisme? Quelques hypotheses sur I'impact de la culture des droits sur la culture
juridique québécoise. In: Transformation de la culture juridique québécoise. 83—119, quotation
on 108. Cf. also Bégin. L.: Le Québec de la Charte Canadienne des Droits et Libertés et la
critique de la politisation du juridique. In: ibid., 153-165.

8 Mandel, M.: La Charte des droits et libertés et la judiciarisation du politique au Canada.
Montréal, 1996. 107.

87 Cf. chiefly Bork, R. H.: The Tempting of America. The Political Seduction of the Law.
New York-London, 1990. xiv + 432 and Slouching towards Gomorrah. Moder Liberalism and
American Decline. New York, 1997. xiv + 382 {reconsidered by the author in ‘Onmagat
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Press cuttings are also thought-provoking. One of them, entitled Supreme
Self-restraint, reads as follows:

“Canadians have been outraged as the courts have used the Charter to
tweak or abolish dozens of laws, including the abortion law, the Lord’s
Day Act, restrictions on pornography and voluntary school prayer, and

laws that kept incompetents from fighting fires”.*®

Such and similar examples of criticism are finally followed by remarks from the
United States, according to which this is but the order of values of some self-
appointed individuals imposed upon the community, without having ever been
confirmed by any democratic voting procedure. For instance, according to the
article Qut-of-control Judges Threat to Rule of Law,

“Instead of upholding the law as defined by precedents and legislative
enactments, judges now routinely change the rules of law to accord with
their own personal political preferences.”

Imposing values upon the community by the mere force of judicial authority,
only supported by a narrow intellectual elite but without any democratic assess-
ment, may easily end in counter-effects. For the politicising of judicature may
prompt democratic voters with legitimately elected legislative and executive
institutions to react, by treating the judiciary with its partisan views in a
genuinely politicised way, as a political institution. The obvious danger of this
was already formulated by some propheting justices.

“Only judicial independence will suffer if we continue to push the consti-
tutional envelope as we have over the past 20 years. An overridden public
will in time, demand, and will earn, direct input into the selection of
their judges as they do with their legislative representatives. There will
be renewed calls for a supplementary process wherein their judges’

felemelé ember? Korunk racionalizmusanak dilemmai’ [Man, elevating himself? Dilemmas of
rationalism in our age]. In: Sodrddé emberiség [Mankind adrift: on the work of Nandor
Viarkonyi »The Fifth Man«] (ed. Katalin Mezey). Budapest, 2000. 71-76.}

8 Supreme Self-restraint. National Post (April 7, 2000), A19.

8 Leishman, R.: Out-of-control Judges Threat to Rule of Law. London Free Press (May 12,
2000).
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performance, even the continuance of their employment (as it will be
characterized) can be periodically reviewed.”

c) The Supreme Court as the nation’s supreme moral authority. It has been
observed during the last decade that the Supreme Court of Canada is not only
willing to rely on authorial opinions but, besides widely using legal doctrine, it
also growingly draws from mostly mainstream philosophical considerations as
normative foundations.”’ Thereby it inevitably takes a stand on political and
moral philosophical issues as a partisan forum, for, in fact,

“The Supreme Court has, since 1982, taken a one-sidedly praetorian
position in favour of liberal philosophy and ideology, which is a break
with formerly prevalent pluralism. What we can see is thus an attachment
to one single philosophy [of, e.g., John Stuart Mill, Dworkin or Rawls, as
the author of the quotation adds—Cs. V.], with any other aspect ruled out
at the same time.””

Obviously, no one has entitled the Supreme Court to elevate itself to