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This year, late Professor Gyula Eorsi (1922-1992), member of
the Hungarian Academy of Sciences, editor-in-chief of this
periodical for decades, would be eighty years old. The editorial
board of Acta Juridica Hungarica, his friends, disciples and
colleagues pay their tribute to the memory of the editor-in-chief and
the professor with the following essays.
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ATTILA HARMATHY"

Hungarian Civil Law since 1990

Abstract. The paper outlines some trends in the development of Hungarian civil law
since the political changes. The role of certain social factors having an effect on civil
law and trends in court practice are focused upon. In the law of torts the decline of the
respect of the State seems to have an importance in recent chases. In the field of contract
law problems connected with different kinds of risks are reflected. Both property law
and contact law have been concerned in cases where principles of the protection of the
owner and those of the protection of bona fide purchaser has been in contradiction. As a
result of the growing importance of credit the role of secured transactions has increased.

Keywords: social changes and civil law, torts, contracts, property law, secured
transactions

1. The topic of the essay wishes to establish a link with that of one of Gyula
Eorsi’s works (“On the law of the change-over to a new system of economic
management” A gazdasigirdnyitds dj rendszerére attérés jogardl). This has
not really been the only one of his works dealing with the legal solutions
of a new era. Ever since the 1930’s, Hungarian lawyers faced the question
of legal transition appropriate for a new stage of history in short periods
of time. It is thus understandable that in several works by Gyula Eorsi
the analysis of the legal consequences of changes takes center stage. This
essay to be published in the volume in honour of Gyula Eorsi corresponds
also with its choice of topic to the goals of preparing such a collection.
I consider the analysis of the topic for other reasons as well. The time
that has elapsed since the collapse of the Communist system is not long,
the first period of transition had nevertheless passed, a new phase has
begun. The tendencies of the new paths of legal development should be
analysed to prepare the ground for future steps. A short essay is naturally
nothing else but one of the contributions necessary for completing the
great work.

" Attila Harmathy, Member of the Hungarian Academy of Sciences, judge of the
Hungarian Constitutional Court, Budapest, H-1015 Budapest, Donati u. 35-45., Hungary.
Fax: 36 1 488 3170; E-mail: harmathy@mkab.hu



2 ATTILA HARMATHY

2. As an introduction, may 1 first of all make a remark of a personal
nature. I had been in contact with Gyula Eorsi since 1957. 1 listened to his
lectures at the university, took part in his seminars and I considered it a
great honour that without regard to the difference of the level of knowledge
between the two of us, he seriously considered my attempts at presenting
views differing from his own. Our contact did not come to an end when I
was not allowed to get a job in a legal field after the university. Later, it was
by his intervention that I found a position at the Institute for Legal Studies
of the Hungarian Academy of Sciences and I had been working for two
decades under his guidance. He created possibilities for me to work, to
learn, to appear in international scholarly circles. [ was, however, maybe
most grateful because he did not wish to influence me, but allowed me to
follow my own path. He provided me with complete independence in
research, organisation of research and library-building (the foundations of
later work). I wished to learn a lot from him, but maybe first of all his
style of leadership allowing for freedom of scientific research. During our
long-lasting relationship the opportunity sometimes arose to express my
thanks in public. The same is now expressed by this writing to be included
in the volume to be published in his honour.

3. Political factors played a decisive role in the transformation of civil law
during and following the time of the change of political system; the essay does
not, however, deal with these, as their effect may be regarded as well-
known. The basic topic of the present work is the effect on law of changes
in society and the economy.

In the recent years there has been a growing interest towards developments
taking place in the countries of the previous Communist Bloc. From all the
conclusions of the many studies concluded in this area, here and now I
only wish to point out that the role of sociological and political factors is
more and more recognised, what is more, there is even a view which
regards these as more important regarding the process of transformation than
economic ones.' A considerably influential school of economics highlights
that, also from the viewpoint of the transformation process, basic institutions
defining the framework, the rules of the process (e.g. property law, contract
law) play a decisive role. These institutions change only slowly, as they

' Furubotn, E. G.: Legal reforms in Russia: visible steps, obvious gaps and the
invisible hand? Comment. Journal of Institutional and Theoretical Economics, 2000.
120.
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are tied to human consciousness, and consciousness changes only over a
longer period of time.’

In the following I shall not deal with those areas of civil law, the basic
rules of which are in direct connection with the changes of the political
system, as these may be regarded as well-known. Thus, basic rules of privati-
sation, the freedom of enterprise, rules on entrepreneurship and company
law, moreover the rules of competition law which are unavoidable in today’s
market economy form a basic ingredient in the transformation of civil law.
The creation of the rules pertaining to these areas brought about a spectacular
change, the formation of new fields of law. Their spreading indirect effect,
the role they play in the transformation of civil law thinking is only fulfilled
in correlation with other factors, in connection with the changes of society
and the economy.

The present essay also does not include analysis of rules of law
included in Acts of Parliament or other statutes. I have been driven by the
endeavour to try to present phenomena observed in court practice, as
opposed to the general approach which tends to concentrate too much on
statutory law.

4. The scientific approach stressing the importance of institutions and social
development stands in opposition to the neo-classical economic theories,
almost dominant in the 1980°s, which regarded the market mechanism as
playing the definitive role, wished to minimise the role of the state and
disregarded social and cultural factors. The other school (the role of which
may also be observed in the activity of the World Bank), gaining more and
more ground since the end of the 1980’s against neo-classical economic
theory concentrates on social transformation and analyses also the factors
of policy and state institutions significantly influencing social trans-
formation.’

The above-mentioned factors seem distant as regards the institutions of
civil law and their analysis is often disregarded in discussing changes of civil
law. Studies of the transition process analysing the issue from several, non-
legal points of view do, however, regard the transformation of the system
of institutions including those governed by civil law as well as their social

? North, D. C.: Big-Bang Transformation of Economic Systems: An Introductory
Note. Journal of Institutional and Theoretical Economics, 2000. 5~7.

? Castles, S.: Studying Social Transformation. International Political Science Review,
2001. 17-19.



4 ATTILA HARMATHY

effect as having fundamental importance.4 Thus, the endeavour at the basis
of the present essay to analyse the changes of certain fundamental social
institutions in connection with social and economic factors is in line with
the view of several authors. Here, the stress is placed on changes occurring
in a relatively shorter span of time, and a mention of processes lasting several
decades is only made insofar as this is necessary for understanding the
developments of the past ten years.5

5. In Hungary the consequences of the demographic situation must be taken
into account in bringing about decisions of legal policy, also in the area of
civil law. Highlighting two phenomena seems to be necessary in this context.

One of the factors to be considered is the decrease of the population of
the country, which had to be counted upon since the beginning of the
1950’s. Policy decisions born in 1953, 1968, 1973 and 1984 to counter the
danger brought, however, only short-lasting, temporary results. The economic
problems appearing and later strengthening already before the political
transition period nullified even the temporary effects of these population
policy measures. The situation turned critical in the 1990’s.° What we are
really dealing with here are the consequences of a negative trend in effect—
with short lapses—for a longer period of time. The current situation is
represented by the following data:

The rate of live births per 1000 population in 1930—1931 numbered 34.6 a
year, in 1959-1960 14.9 a year, in 1989-1990 12.0 a year and in 1999 only
9.4 a year.” This is coupled with the increase in the death rate which may be
observed since the end of the 1960’s. The rate had been per 1000 population

* Tian, G.: A Theory of Ownership Arrangements and Smooth Transition to a
Free Market Economy. Journal of Institutional and Theoretical Economics, 2001.
381, 383.; Blommestein, H.—Marrese, M.—Zecchini, S.: Centrally Planned
Economies in Transition, in: Transformation of Planned Economies (ed.: H.
Blommestein—M, Marrese), Paris, 1991, 12-13.

> Changes within a longer span of time were analysed in: Harmathy, A.: A pol-
giri jog a szdzadforduldén. Jogtudomdnyi Kozlony, 2000/4, 117-125.

e Miltényi, K.: Népesedéspolitika (Policy of demographic). In: Demogrdfia. (Ed.:
Kovacsicsné Nagy Katalin), Budapest 1996, 477-479., Vukovich, Gy.: A magyar né-
pesedéspolitika néhdny vonatkozdsa (Some relations of Hungarian Policy of
democraphic). In: Magyarorszdg torténeti demogrdfidja (1896—1995) [The historical
demography of Hungary (1896—1995)]. (Ed.: Kovacsics, J.), Budapest, 1997. 395.

Koézponti Statisztikai Hivatal, Demogrdfiai évkényv 1999. (Hungarian Demog-
raphic Yearbook 1999), 84.
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in 1930-1931 16.1 a year, decreasing to 10.3 a year by 1959-1960, then
rising to a level of 14.0 by 19891990, the rate for 1999 having been 14.2.°
The decrease in the number of births, the growing number of deaths
resulted—as opposed to previous slow growth—in a decrease of 300,000 in
the country’s population between 1980-1989; the decrease in poyulation in
one year had been 19,981 in 1990 and already 48,565 in 1999. ° Available
data show a decrease in the rate of population loss for 2000 and 2001. 10
The second factor to be considered is the negative change in the
proportion of age groups within the population. In comparison with the
whole of the population, the proportion of people between ages of 40-60
was 20.1% in 1930, 25.3% in 1980 and 27.9% in 2000; the proportion of
those above 60 was 9.8% in 1930, 17.1% in 1980 and 19.7% in 2000."
Before the transition the majority of men above 60 and women above 55
were employed, however, already by 1989 a significant change has taken
place. Comparative data of 151 countries show Hungary to be in one of the
most unfavourable positions. The proportion of economically active persons
to the whole of the population had been 44.4% in 1949, dropping to 36% by
1994."% Inactive persons per 100 economically active persons in gainful
employment numbered 107 in 1975, 119 in 1988 and 174 in 1994."

6. The decrease in population shall have a considerable long-term effect
even if population policy and family protection measures will be able to
reverse this unfavourable development, even if a favourable change occurs.
The death rate deserves a special attention in this regard.

The growing rate of accidents among the causes of death is once again
not in connection with the changes of the past ten years, although the
economic-social system does have a secondary effect alongside technological
development. Between 1930 and 1949 no significant change occurred in
the rate of those dying as a result of accidents, the rate being 2-2.5% of
all deaths. In the following period, however, the number of accidents grew
fast and continuously. In 1989-1990 accidents represented 5.9% of all

8 Hungarian Demographic Yearbook 1999. op. cit. 156.

° Hungarian Demographic Yearbook 1999. op. cit. 2.

' A KSH jelenti (Reports of the Central Statistics Bureau) 2001/9. 43-44, 88.

! Hungarian Demographic Yearbook 1999. op. cit. 8-9.

2 Miltényi, K.: A demogrifia egyes gazdasdgi €s tdrsadalmi Osszefiiggései. In:
Demogrdfia. op. cit. 533.

Katona, T.: Magyarorszdg tirsadalmi és gazdasdagi fejiddése. In: Magyarorszdg

térténeti demogrdfidja. op. cit. 276.
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causes of death. Later the number of accidents has dropped and in 1998
and 1999 the rate of fatal accidents to all causes of death represented
4.7% and 4.6%, respectively. Of all accidents resulting in death, traffic
accidents represented around 25% according to relevant data for 1999."
Thus, although the significance of accidents is not to be neglected, more
than 95% of all deaths occur from other reasons. Thus, in the majority of
cases, living conditions and the health-care situation have a prevailing
significance. In this area we are once again confronted with a phenomenon
developing and having effect for decades. Economic historians have
stressed as far back as the 1970’s that—partly in connection with the back-
wardness of social policy—the state has volunteered to provide such
benefits in the form of full health care free and accessible for all which
were well above all financial means. This step had a damaging effect on
the quality of these services and resulted in other areas of tension. "

7. The Hungarian situation described above causes grave problems in general,
but its effect may also be felt in the area of civil law as well. This is
shown by a recent discussion of the topic by Atiyah, which argues that in
several European states, an explosion of the demographic bomb may be
expected within the relatively near future, as the expenses of the welfare
state, including those to be covered within the framework of compensation
for damages, will not be able to be covered by the decreasing number of
persons in gainful employment. According to the highly regarded author,
who has dealt with questions of liability for damages for decades, the state
effort for the protection of individuals resulted in a great extension of the
sphere of application of compensation for damages, in particular with the
spread of insurance for traffic accidents—especially as regards personal
injuries. Presently, however, welfare expenditures should be decreased as
a result of the decrease of population, and liability for damages should
also, as a consequence, be relieved.'®

H Demogrifiai évkonyv 1999. (Hungarian Demographic Yearbook 1999), op. cit.
242,

" Berend, T.—Rdénki, Gy.: A magyar gazdasdg szdz éve (100 years of Hungarian
economy). Budapest, 1972, 315.

16 Atiyah, P. S.: Personal Injuries in the Twenty-First Century: Thinking the
Unthinkable. In: Wrongs and Remedies in the Twenty-First Century (ed.: Peter Birks).
Clarendon Press, Oxford, 1996. 7-8.
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Hungarian analyses of legal policy should also take into account the
financial capacities of society and the connections with the social security
system in the formation of civil law institutions. In this context especially
the trend of the continuous expansion of liability for damages requires
analysis. Liability for damages is connected with a lot of factors and in this
complicated system in which, among other things, social consciousness and
public opinion play a great role, a place for the risk distributed to individual
actors of economic life and the financial capacity of the society should also
be found. (The requirement, generally accepted by now, that the regulation
of liability for damages should be examined in connection with the system
of insurance is well highlighted by the recently published study describing
and analysing the Scandinavian system, by Jan Hellner, the highly respected
expert of the field."”)

8. The effect of different factors arising in the sphere of liability for
damages are also shown by the officially published court decisions of the last
ten years. The fact that such decisions were published does not automatically
mean that similar cases arise in great numbers in court practice. However,
the fact that the Supreme Court considered it justified to publish a given
decision does signal the significance of the issue. Conclusions regarding new
phenomena may thus be drawn from these decisions.

It may be pointed out as one of the new trends in tort cases that the
practice of an expansion of liability for damages, which may be regarded
as prevailing in the 20th century in general, has been continued in Hungary,
arriving to ever newer fields. In referring to the existence of certain pheno-
mena, I regard efforts at their introduction as decisive, and not whether or not
the court has in fact extended the application of liability for damages (this
should be ascertained in further analyses).

Of claims for damages appearing previously only in rare instances or
not at all, the following are especially spectacular:

— Claims for damages caused in relation to medical activity arise more
frequently. In these cases doctors—in consequence of their role played in
the given relationship—command respect and are, in reality, not on an

17 Hellner, J.: Compensation for Personal Injuries in Sweden—A Reconsidered
View. Scandinavian Studies in Law, vol. 41, 2001. 249-277.; on the system of liability
regulation alongside a partial insurance of liability for damages in general see Honoré, T.:
The Morality of Tort Law. In: Philosophical Foundations of Tort Law (ed.: D. Owen),
Oxford, 1995. 73-95.
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equal footing with the patient, the damaged party. Here, making claims in
court signals a change in the social perception of the doctor—patient
relationship as well as the previously mentioned unfavourable development
in the situation of health-care services, besides raising specific issues of
liability insurance. Decisions brought in such cases appear in much larger
numbers than in the previous era.'®

— Claims for damages caused by courts had previously been rare
exceptions, but may be found surprisingly often since 1990." This fact
requires examination from several points of view (which is not, however,
the purpose of this essay).

— Previously no claims for damages caused by legislation appeared,
following 1990, however, decisions on such claims have repeatedly been
published.20

9. When discussing in the present paper selected trends one may often
draw conclusions as to the joint effect of several factors and it is not clear
which of these is of grater importance. The above grouping is thus only of
a relative value, it only serves to highlight different factors. Thus in the
previous trend, as regards claims for damages caused by courts and legislation,
an element of a political nature may well be presumed to exist. The process of
political transformation went hand in hand with the downgrading of the
role of the state and besides that, the previously also existing but less
expressed emotional basis of opposition to the state has surfaced. The more
frequent appearance of claims for damages caused by administrative actions
may also be a sign of this trend.

Several types of damages caused by administrative actions may be
found among the officially published cases. Actions against the police, the
organs of law enforcement, the tax authority and the customs office are to
be mentioned on the first place.ZI Questions of liability caused by official

18 Birésagi Hatarozatok (Supreme Court Decisions) (hereinafter referred to as B. H.)
cases no. 1992/5. 317., 1995/6. 344., 1998/2. 78., 1998/ 380., 1998/12. 585., 1999/11.
501., 2000/8. 347., 2000/12. 536.

' B. H. cases no. 1992/1. 60., 1992/2. 103., 1995/7. 403., 1996/2. 91., 2000/2. 55.

' B. H. cases no. 1994/1. 31., 1994/6. 312., 1998/7. 334.

?'B. H. cases no. 1996/6. 312., 1998/5. 224. 1998/10. 484., 1999/5. 207., 1999/8.
359., 1999/9. 403., 2001/7, 319.
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actions also appear in housing, registration and social security affairs and
. . . . . 22
in connection with public road maintenance.

10. Following the transition process, the tendency of placing questions of
personal rights in the focus of attention has strengthened. In actions started
for an infringement of personal rights rulings on awarding damages for
non-pecuniary losses often appeared. A lot of problems await analysis and
solution in these two topics. Here we just point out the existence of the
phenomenon together with stating that an extension of liability for
damages may be observed also in this respect.

11. A different group of cases involving claims for damages may be
brought into connection with the build-up of the market economy. I wish
to emphasize the following cases of such character (not bearing their
relative frequency in mind):

— The borders of the freedom of economic activity are defined, among
other things, by the law of torts. In this field the sanctioning of illegal
conduct towards market competitors with an obligation to pay damages is
especially significant. The first appearance of the question may be found
in cases published within the last ten years. Similarly, damages awarded
for the infringement of tender rules for privatisation sales are also meant
to ensure an adequate functioning of the market.”

— The fact that claims for damages have been asserted against
receivers in liquidation stands in connection with the effect of the market
economy.”*

— Cases similar to those involving receivers include claims asserted in
connection with the negligence of bailiffs, the land registry and the
activity of public notaries.”

12. In a large part of the listed tort cases of varying subject matter, the
previously not mentioned feature that the decision on liability has to be
brought in connection with some prefessional activity may also be observed.

2B. H. cases no. 1991/5. 209., 1992/1. 57., 1993/11. 677., 1993/11. 679., 1996/12.
638.

B B. H. case no. 1998/9. 442 and case no. 1997/5. 246.

*B. H. cases no. 1995/11. 663., 1996/12., 654., 2000/1. 25., 2000/9. 417., 2001/10.
488.

®B. H. case no. 1998/6. 285., cases no. 1996/11. 587., 1997/5. 224. 1998/3.
131., 1999/1. 25., and case no. 2001/9. 423.
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This is understandable, as economic data show an increase in the importance
of services.”® A significant circumstance regarding a decision on liability is
the fact that the conduct causing the damage is a professional activity, in
which case the ruling depends on an evaluation (of a hidden or open legal
policy nature) of the requirements of the given profession and the distribution
of risk on a case-by-case basis. This element should also be taken into
account when re-evaluating the basis of liability for damages.

13. A social change influencing the whole of civil law to a significant
extent has taken place after 1948. In order to picture this well-known process
it is enough to refer to certain data published already in 1972 by analysts
of economic history: as a consequence of agricultural policy, more than
600,000 people left the agricultural sector, the number of townspeople and
city-dwellers has grown by about | million, to which around 350,000
commuters should be added; as a result of measures against middle-class
citizens, around 400,000 people have lost their previous positions.”’” One
of the consequences has been a great social mobility,28 another one being
an acute shortage of housing, described at the end of the 1960’s as one of
the “most neuralgic areas of tension” of social life.”

Great social movement has again occured following the transition process.
State-owned companies have practically ceased to exist, cooperative member-
ship numbers have gone into a steep decline, the number of private companies
has multiplied in a quantum leap.w Of all enterprises, individual enterprises
accounted for 58%, limited partnerships for 20% and limited liability
companies for 17% according to data for the year 2000.”"

* While the rate of those employed in the services sector was 44.9% in 1989, this
number had grown to 59.7% by 1997. see INFO-Tdrsadalomtudomdny 43. Budapest,
1998. 85.

' Berend—Ranki: op. cir. 290, 308, 312-313.

% Ferge, Zs.: Tdrsadalmunk rétegzédése (About our social strata). Budapest,
1973. 298.

¥ Szelényi, 1.—Konrdd, Gy.: Az ij lakdtelepek szocioldgiai problémdi (The
sociological problems of the new housing estates). Budapest, 1969. 140.

. Magyar Statisztikai Zsebkonyv (Pocket-Book of Hungarian Statistics) 1990.
Budapest, 1991. 192., Magyar Sratisctikai Zsebkonyv (Pocket-Book of Hungarian
Statistics) 1997. Budapest, 1998. 30, 120., Magyar Statisztikai Zsebkényv (Pocket-Book of
Hungarian Statistics) 2000. Budapest, 2001. 162.

A Magyar Statisztikai Zsebkonyv (Pocket-Book of Hungarian Statistics) 2000. op.
cit. 162.
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Following 1990 the situation wherein the numbers of inhabitants in
Budapest and certain industrially developed cities had grown year by year
has changed, and population has slowly started to decrease in these areas,
while starting to grow in villages.32 The distribution of agricultural production
according to types of business entities has significantly changed: while in
1990 individual farmers cultivated 14% of the land, by 2000 this number
has reached 42.8%, with companies taking up another 27.5%; as opposed
to this, cooperatives cultivated 59.9% of arable land in 1990, while only
13.2% in 2000.” All this has a significant effect on legal issues of real estate
ownership and the lease of the land.

Turning from owners and individual businessmen into employees in
the years after 1948 and then from employees into entrepreneurs after
1990 went together with changes that resulted in, among other things, the loss
of traditional social values. After the loss of the previous attitude of
awareness of risk, the sudden confrontation with risks in a business
environment characterised by high inflation™ and a high unemployment
rate” meant a great shock.

The above-mentioned factors had several social, economic and political
consequences. In the following, I shall emphasise certain civil law conse-
quences.

14. A large-scale housing scheme had been implemented as early as 1957
to counter the housing problems. In 1960 a house-building programme
spanning 15 years was prepared, the objectives of which were not successfully
achieved and by 1980 the rate of state-owned flats has dropped (from 27%

2 Demogrdfiai évkonyv 1999. (Hungarian Demographic Yearbook) 1999. op. cit.
308.

» Magyar Statisztikai Zsebkonyv (Pocket-Book of Hungarian Statistics) 1990. op.
cit. 130., Magyar Statisztikai Zsebkonyv (Pocket-Book of Hungarian Statistics) 2000.
op. cit. 230.

* The rate of increase in the price of consumer goods is shown by the fact that by
the end of 1996 the level of prices was four times as high as in 1990, and within this
period prices have nearly doubled between the beginning of 1994 and the end of
1996, see Magyar Nemzeti Bank: Havi Jelentés (Monthly Report of the Hungarian
National Bank), 2000. no. 12., 55.

* The number of registered unemployed in 1993 was more than 632,000, slowly
dropping afterwards, but remaining as high as 464,000 in 1997, see Magyar
Statisztikai Zsebkonyv (Pocket-Book of Hungarian Statistics) 1997. op. cit. 37.
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in 1970 to 25.6% in 1980).*° A part of the housing problems was also repre-
sented by the facts that, first, satisfactory funds could not be attributed to
maintenance, which had become a state activity due to the nationalisation
of apartment buildings in cities, the task was not adequately dealt with
(around 56,000 flats in Budapest were registered as being in a perilous
condition already by the early 1980’s), second, that the question of rent
was regarded as a political issue.”

The housing situation remained unsolved by the time of political changes.
In the course of privatisation, housing estates previously owned by the state
and administered by housing management companies founded by local
councils were handed over to the municipalities with Act XXXIII of 1991.
Act LXXVIII of 1993 later regulated the appropriate legal framework for
housing management in a market environment and the sale of flats owned
by municipalities. These measures naturally did not relieve the housing
shortage which has been causing serious problems for decades. Home-
building has steeply declined in general, while the sale of flats owned by
municipalities has taken a quantum leap in 1994-1995. A fitting picture of
the quality of flats remaining the property of municipalities may be given
by the following selected data:

In 1997, 43.6% of all flats owned by municipalities belonged to the
category of single room flats, temporary accomodation or similar living
space; 25.2% of all housing estates (33.9% in Budapest) had been built
before 1900, the rate of those built between 1970-1989 being 18.3%, of those
built after 1989 being 1.2%; of all housing estates, only 34.2% required
no intervention, the rest required renewal or were not even economically
renewable (the rate of unrenewable flats is 8.6%).39

When evaluating the housing situation, the fact that the differences in
wealth of different classes of society have significantly grown should also

* Barta, B.—Vukovics, Gy.: A lakdshelyzet alakuldsa és jellemz6i (The
development and characteristics of the housing situation). In: Lakdspolitikdnkrdl
(About our housing policy). (Ed.: B6roczfy, F.). Budapest, 1983. 205, 214, 216,

¥ Sandor, P.: A lakdsvagyon védelmében, and David, G. J.: Lakdskérdés: piac és
normdk (Housing problem: market and norms). In: Lakdspolitikdnkrél. op. cit. 223
and 304.

* Magyar Statisztikai Zsebkdnyv (Pocket-Book of Hungarian Statistics) 1997, op.
cir. 50-51.

* Kozponti Statisztikai Hivatal: Az onkormdnyzatok ingatlanvagyona, 1997. (Central
Statistics Bureau: The real estate property of municipalities, 1997). Budapest, 1997.
14, 30-31.
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be taken into account. In the 1980°s the rate of those living below poverty
level was around 10%, in 1995 this rate was already estimated at 30-35%.
The difference between the lowest and highest income brackets has also
grown: from 5.8 a year in 1987 to 7.0 in 1994. To this it should be added
that fees for public utilities, kept on an artificially low level until the end
of the 1980’s, have also significantly risen. In the 1980’s expenditures
related to housing took up 10-12% of average income, in 1997 this rate
was already estimated at 25-30% (this could mean as much as 45% for
those with low income). Thus only a relatively small portion of society has
been in the position to build new homes, as support for housing in the form
of credit has also dropped, the real value of housing loans in 1995 having
been only 15% of the value in 1990.%

The above-mentioned phenomena did not only result in significant
changes in the law of lease of flat contracts. They have had a direct effect
on the legal rules pertaining to owner-occupied blocks and the problems
arising in their application. A further, indirect effect—through the medium of
hardships of execution—may also be felt in the law of contracts and the
fulfillment of contractual obligations.

15. The crisis of values generally accepted in society is shown by the
rising crime rate. Statistical data show a continuous rise in the number of
highest registered criminal offences starting with the 1980’s. At the end of
the 1980°s the number of criminal offences has taken a quantum leap. The
numbers are found in data for 1998. Crimes against property represent the
largest portion (their rate of all crimes committed was around 60% until
1987, ranging between 70% and 80% in the following years, the rate being
69% according to data for the year 2001)." Among crimes against property,
theft (larceny) appears at a rate several times that of any other offence
(72.4%)."

“ Hegediis, J.: A magyar lakdsszektor piaci dtalakuldsdnak ellentmonddasos fo-
lyamata (The contradictory process of the market transformation of the Hungarian
housing sector). INFO-Tdrsadalomtudomdny 43. op, cit. 52-54.

*'A KSH jelenti (Reports of the Central Statistics Bureau) 2001/10. 23-25.; Igaz-
sagiigyi Minisztérium: A bilin6zés és jogkdvetkezményei (Ministry of Justice: Crime
and legal consequences), 10. 4 vagyon elleni biincselekmények miart elitélt fiatal-
koriak 1991-2000. Budapest, 2001. 1-2.

“ Igazsagiigyi Minisztérium: A biindzés és jogkdvetkezményei (Ministry of Justice:
Crime and legal consequences), 12. A vagyon elleni biincselekmények elkovetése miatt
elitélt felnéuek 1991-2000. Budapest, 2001. 4.
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The fact that in court practice the interpretation of the rule governing
aquisition of property from non-owners has caused problems may be
evaluated as one of the civil law consequences of crimes against property
becoming more frequent. The Supreme Court has committed itself in several
consecutive published decisions for a restrictive interpretation of the rule
allowing for aquisition of property from non-owners in transactions with
merchants.”’ Beside a restrictive interpretation, the question arises whether
the court practice will be able to find a solution for making claims against
merchants, who do not themselves formally sell cars later proved to be
stolen, merely allow somebody to sell the car on their premises, but do not
appear as sellers in the contract of sale. The good-faith buyer does not
aquire property in this case (therefore the victim of the crime, the owner is
protected as opposed to the buyer), but problems arise in the context of
security of transactions if no sanctions may be applied against the
merchant at all.*

Rules governing aquisition of property from non-owners need to be
revised in any case, as a considerable change has occured from the business
environment existing at the time of the creation of the Civil Code. In this
area the Civil Code differs from both Art. 563 of the Civil Code Draft of
1928 and Art. 299 of the previous Commercial Code. In 1959 the official
ministrial grounding to Arts. 117 and 118 of the Civil Code emphasized
the sale of second-hand goods, the role of marketplaces and the Commission
Shop in this respect. It is questionable, what solution is the most adequate
in the present as regards the conflict of the protection of security of
transactions and the protection of property. From an overview of regulation
existing in different countries the conclusion may be drawn that the German
legal solution of the issue which concentrates on the protection of security
of transactions (supporting aquisition of property from non-owners) is to
some extent not followed even in the Austrian and Swiss regulation which
start out from a similar basis, while a very different attitude is taken by
French and English law.” I believe this issue to be a significant area of

“B. H. cases no. 1996/1. 48., 1996/8. 418. and 419., 1997/3. 119.

“ The arising questions and problems are highlighted by the decisions published
in the Birésdgi Dontések Tardnak (Collection of Court Decisions) 2001/11 nos. 169
and 170.

* An interesting comparative law overview of the attitudes accepted in different
countries is given by Schwenzer, I.—Miiller-Chen, M.: Rechisvergleichung, Fille
und Materialien, Tiibingen, 1996. 305-337.; for English law see Chitty on Contracts,
28th ed. H. Beale, London, 1999. Vol. 2, 1176. ff.; see moreover Harmathy, A.:
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the law of property, having an effect on several questions (including the
role of the land register, the legal effect of registration as well). I regard it
possible to form the main lines of a new regulation, following an analysis
encompassing thorough comparative studies and stretching to several
questions of the law of property.

16. Society has not easily dealt with the insecurity resulting from growing
crime. This lack of personal security has arisen parallel with the other
type of insecurity which many felt to be burdensome because—as it has been
briefly mentioned above—the possibility of loss of employment became
an everyday problem and development into individual entrepreneurship
has occurred beside a high inflation and considerable risk. The factors of
insecurity have really been in existence already before 1990 (thus the
crime rate has already risen and inflation had been causing problems already
earlier46), with the transformation process their effect has, however, become
manifest and has strengthened considerably.

The functioning of the economy was hampered by the fact that already
about ten years before the transition process companies and cooperatives
had run into considerable debt which caused serious problems following
1986." During the 1987 reform of the banking system, a significant portion of
the credit owed to banks was classified as bad loan. Changes in the local
and international economy only increased red tape, as, due to the loss of a
large part of the markets in the East, the decline of local demand, the
hardships of transformation vast numbers of businesses showed a deficit
or went bankrupt. Small enterprises, on the other hand, battled with a lack
of capital and lacked sufficient experience. The state was forced—not the
least in order to help certain large companies—to execute several instances of
bank consolidation, using large sums of money.48

The insecure situation of the participants of economic life, inflation,
increased market risk appear in a variety of forms in civil law. In the

Dologi jog — kotelmi jog (Law of property—Law of contract). In: Liber Amicorum,
Studia L. Vékds dedicata. Budapest, 1999. 130-131, 134-135.

* For questions arising in relation to inflation already in 1982, see Harmathy, A.: Az
drak valtozdsa és a polgari jog (Price amendment and civil law). Jogtudomdnyi Kozlony,
1982/2. 73-83.

v Magyar Nemzeti Bank: Eves Jelentés (Yearly Report of the Hungarian National
Bank) 1989. Budapest, 1990. 44-45.

%A magyar bankrendszer konszoliddcidja (The consolidation of the Hungarian
bank system). 1994/10. 145-150.
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following those phenomena shall be discussed which may have a serious
impact on the civil law approach.

17. One of the phenomena that deserve attention is the new role of
security instruments. Security instruments did not have a great importance
under the conditions of the planned economy, the legal issues of security
instruments gained emphasis in the countries of the previous Communist
Bloc following the transformation of the economic system.49 It is to be
noted that the significance of security instruments has grown all around
the world since the end of the 19th century. On the basis of an analysis of
the development of law in several countries, Ulrich Drobnig—a well-
known expert in the field—has found that the traditional rules of pledges
and mortgages have lost much of their significance, the needs of practice
required new solutions. As the chairman of the working group on European
harmonisation of law in this field, he thus tries to create a future common
European regulation along new lines, with a settlement that, among other
things, regulates pledges alongside the transfer of receivables as security.50
This represents a contract law solution of the regulation of property law
security instruments—without leaving property law aspects out of account.

In the field of personal securities a development similar to that of
securities in property may be observed, insofar as the use of a form of
security usually not regulated in codes of civil law has become widespread
in commercial practice: the independent guarantee. Differences appear,
however, in the field of consumer protection, where the legislative activity
in European countries has been intensive in recent years and the statutes
protect persons not qualifying as merchants from an ill-advised acceptance
of risk.’

The growing number of published court decisions relating to security
rights in property or in connection with that area since 1990—to a certain
degree independently of changes in the regulatory regime—is also remarkable
in Hungarian civil law (this deserves attention also because few decisions

“ In relation to this see essays in the volume Systemtransformation in Mittel- und
Osteuropa und ihre Folgen fiir Banken, Borsen und Kreditsicherheiten (hrsg.: U.
Drobnig, K. J. Hopt, H. Kétz, E. J. Metsmiicker). Tiibingen, 1998. 297-405.

% Drobnig, U.: Security Rights in Movables. In: Towards an European Civil Code
(ed.: A. Hartkamp, M. Hesselink, E. Hondius, C. Joustra, E. Du Perron), 2nd ed. The
Hague—London—Boston, 1998. 511, 522-524.

o Drobnig, U.: Recent Legislative Trends in the Field of Personal Security.
European Business Organization Law Review, 2001. 512-513. and 515-524.
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have previously been published in this field). Decisions as to a large
number of questions in the law of pledges and mortgages have been published
by the Supreme Court.” By the way, a lot of articles have been published
about the law of pledges and mortgages (primarily in the bulletin of public
notaries), which shows a strong interest in the field. The transfer of
receivables as a security instrument has also appeared in Hungarian court
practice,53 which serves the same purpose as a fiduciary transfer of property
of goods (a substitute for mortgages accepted in the law of certain countries).
Contractual solutions whereby the creditor does not demand mortgages as
security, but attempts to achieve making certain of being reimbursed by
other means may also be found. Thus, an aim to provide security may be
found in contracts wherein the parties provide for an option to purchase
property beside a loan (practically replacing pledges or mortgages),54 or
apply the combination of a temporary lease and a sales contract leasing
instead of retention of title.*

Personal securities appear relatively rarely among the published cases
in comparison with securities in property. In spite of that, cases of t6ypical
and atypical suretyship arose more frequently than in the previous era.”® More
remarkable is the relatively frequent appearance of guarantees serving as
security (especially taking into account that this type of security—with
the exception of export trade prectice—was almost unknown). Most cases
dealt with bank guarantees, but “guarantees” taken on by persons other
than financial institutions are also to be found.”

18. The element of insecurity in contractual relationships may also be found
in the form that the party crediting his contractual counterpart is unable to
know whether the debtor will fulfill his obligations in accordance with the

2B. H. cases no. 1992/11. 719., 1993/1. 46., 1993/4. 245., 1995/10. 584., 1995/11.
649., 1996/5. 267., 1996/6. 308., 1996/11, 601., 1997/1. 20., 1997/5. 243., 1998/1. 38.,
1998/3., 147., 1998/6. 290. and 292., 1999/2. 83., 1993/3. 127., 1999/4., 180., 1999/11.
533., 2000/2. 67., 2001/3. 133., 2001/8. 393.

*B. H. case no. 2001/10. 489, a similar background may be presumed to exist in
B. H. case no. 1996/7. 380.

*B. H. cases no. 1996/11. 603., 1998/7. 350.

% B. H. cases no. 1992/12. 758., 1994/1. 40., 1994/2. 97.

% B. H. cases no. 1992/4. 239., 1993/6. 375., 1993/10. 631., 1994/12. 681., 1995/2.
108., 1994/12. 681., 2000/3. 117.

"B. H. cases no. 1992/2. 120., 1993/7. 448., 1993/11. 690., 1997/3. 134.,
1998/6. 293., 1999/6. 267., 2000/5. 214.
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contract. Under the circumstances of the market economy, several other
factors of insecurity and risk have to be taken into account, starting with
the change of prices. The planned economy made an attempt to eliminate
commercial risk in several ways, or, if this was not possible, to counter its
consequences through the economic control activity of the state. The reform
of the economic control mechanism did not change a lot in this practice, in
spite of that, however, the subjects of economic life were more burdened with
business risk after the transformation period, then before that. Accordingly, in
contractual relationships the question of business risk has been raised,
whether in the context of the application of the rule on obligation to pay
damages for allusive conduct, or the voidability of the contract on account
of mistake, or the modification of the contract by court, or impossibility
arising out of a change of prices.58 In evaluation of the risk in the past era, the
great changes brought about by the transition process, the extraordinary risk
has played a great part. Following the completion of the transformation of
the economy, however, the effect of the extraordinary circumstances need
no longer be taken into account. An important consideration under usual
market conditions is how big a role elements of risk should play in the
regulation of contracts and in the application of rules on contracts by
judicial practice.

The change in rates of interest and prices requires a special analysis
among economic risks. Changing prices affect not only contractual relation-
ships but also other areas of civil law (a change in interest rates has less of a
direct effect in other issues). The fact that prices are not the same at the
time of the damaging conduct and the order by the court to pay damages,
and at the time of actual payment is especially important in establishing
the amount of damages. A different solution is needed in contractual
relationships, where the parties conclude the contract based on an
evaluation of eventual risk, from the one in tort cases. In cases of breach
of contract, however, considerations similar to those found in tort may
have effect. It seems that in the case of both torts and breach of contract
the protection of the interests of the damaged party are in the forefront in
court practice.59

®B. H. cases no. 1992/2. 123., 1992/12. 775., 1993/9. 562., 1994/4. 179,
1996/6. 326., 1998/6. 291., 1998/6. 296.

“B. H. cases no. 1990/4. 153., 1991/12. 491., 1994/12. 664., 1995/3. 154.,
1995/10. 573., 1996/9. 472., 1997/4. 185.
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During the transition period high interest rates had been charged in
connection with the high inflation. The interest on short-term loans in 1991
was around 33-36% a year, and the interest on deposits was also high.60 After
a temporary drop, rates in 1995 were about as high as in 1991, a decrease
having occurred in 1997.%' In April 2000, the National Bank interest rate was
11%.%* The high risk involving interest rates was a temporary phenomenon. A
significant change from the times of the planned economy in the material of
civil law, however, is that the use of money and its price is an important
factor regardless of temporary disturbances. Several decisions with regard to
interest have been published by the Supreme Court.”

In cases of invalidity of contracts, taking into account the risks arising
in a market economy, establishing the legal consequences of invalidity
needs to be examined when the contract may not be reformed to become
valid. Under market circumstances, an uncoordinated change in the value
of performance and counter performance (e.g. real estate, seasonal goods,
products strongly affected by technological development etc.) and the rate
of interest may lead to consequences incapable of being pre-calculated by
the parties. This may not always be neutralised by applying the legal
consequences of invalidity.

19. In the market economy the actual possibility of the enforcement of
rights in contractual relationships, in the lack of a specifically stipulated
(or statutorily prescribed) security instrument is another factor of insecurity.
In the social conscience of the era following 1948 the precise fulfillment
of contractual obligations did not receive great respect. Under circum-
stances, when connections with state economic management organs was
more important than the relationship with contractual partners, when
factors outside the realm of law did not require a long-term, reliable partnerly
conduct, this approach is understandable. The long time that passed since
transition did not prove to be long enough to change this approach, what
is more, the period of changes may have even strengthened previous

wMagyar Nemzeti Bank: Eves Jelentés 1991. (Yearly Report of The Hungarian
National Bank 1991). Budapest, 1992. 102.

s Kozponi Statisztikai Hivatal: Magyarorszdg 1997. (Central Statistics Bureau:
Hungary 1997), Budapest, 1998. 84-85.

“Magyar Nemzeti Bank: Havi Jelentés (Monthly Report of the Hungarian National
Bank) 2000/12. 141.

®B. H. cases no. 1993/5. 311., 1994/10. 551., 1995/3. 154., 1995/6. 342.,
1997/5. 223., 1997/12. 594., 1998/8. 391., 1998/10. 495., 2001/2. 78., 2001/4. 181.
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trends, or, if it has not strengthened them, it made them conspicuous. The
more frequent appearance of contracts concluded in order to deprive creditors
from funds may be attributed to this developmem.(’4

The frequent use of transfer of receivables as security is partly in
connection with the hardships of execution. The transfer against money of
receivables the execution of which is uncertain appears as a business
activity also known in other countries (from the point of view of the economic
goal, a similar tool is agency for the purpose of executing receivables, but
in that case no transfer occurs). The transfer may, however, also be used
for other purposes: different business goals may lie behind the transfer of
receivables. In the law of European countries in general, thus also in
Hungarian law, the transfer as a whole of all the rights and obligations
arising out of a contract of one of the parties to that contract poses a
problem. In these cases a transfer of receivables occurs only as regards rights.
As regards obligations, one may only talk of an overtaking of obligations
which requires the agreement of the other party to the original contract.
Taking into account the need arising in practice for the transfer of
businesses as a whole, the question needs to be examined, whether one may
treat rights and obligations in a given contract as a thing, as a financial unit.
This requires a revision of the definition of thing and related categories of
property law in addition to the problems of contract law. In the Hungarian
court practice of the last few years, alongside the use of transfer of
receivables as security, other uses of the transfer of receivables have also
appeared, such as transfer used in order to execute receivables, as payment of
debt and in order to achieve a change of partners to a contract.”® This
means that today Hungarian law has to treat the transfer as one of those
legal methods of forming economic ties which may be used in more ways
than one and consequently requires an adequate legal approach and set of
rules.

In connection with the hardships of execution and the growing importance
of money circulation, the use of bills of exchange has become more frequent.
Questions related to bills of exchange often arise in court practice. All this
creates a need to analyse abstract obligations, the requirement of making use
of such experiences in civil law theory and practice.

*B. H. cases no. 1995/8. 458., 1996/5. 252., 1997/11. 549., 1999/5. 220.,
1999/11. 508., 2000/8. 365., 2001/2. 62.

% B. H. cases no. 1990/7. 268., 1993/2. 114., 1993/7. 446., 1995/5. 294., 1996/7. 379.
and 380., 1996/8. 422., 1997/5. 244., 1997/9. 449., 1998/8. 379., 1999/2. 77.
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20. During the transition process efforts at taking advantage of the faults
and gaps of legal regulation could be pointed out. These phenomena are
only mentioned because when evaluating these efforts, court practice has
repeatedly ruled that these are “contra bonos mores”. An especially interesting
feature of the relevant judgements is that in certain cases they reflect a
change in social consciousness, whereas in others they show an unchanged
attitude. It seems, by the way, that the rulings at issue do not search to find a
connection with either the requirement of good faith and fair dealing
formulated in Art. 4 (1) of the Civil Code, or the obligation to cooperate,
declared in several parts of the Code and often appearing as a command of
morality. They are more prone to apply the principles of good morals
similarly to requirements of public order.® The invalidity of immoral
contracts is generally recognised, but its current interpretation is somewhat
vague, therefore the creators of common principles of European law did
not even attempt to formulate a common rule for this issue.”” Moral
reqirements, the obligations of good faith and fair dealing and of cooperation
are adequate methods for the control of the terms of the contract, to
regulate the distribution of risk in a way not provided for by the contract.
Also with this in mind, it is to be examined, what direction the practice
will take in this field.*

21. In examination of civil law questions often not enough attention is
being paid among the changes occurring in the economy to the growing
importance of services. This development has referred to previously in
connection with torts (part 12), another one of its significant consequences
needs, however, to be separately mentioned. This consequence is the
growing significance of public services. Previously, public services had

%B. H. cases no. 1993/9. 578., 1993/10. 604., 1997/5. 241., 1997/6. 306.,
1998/3. 138., 2000/5. 215., 2000/6. 260.

o Principles of European Contract Law (ed.: O. Lando, H. Beale), Parts I and I,
The Hague, London, Boston, 2000. 227-228., Zweigert, K.—Kotz, H.: Einfiihrung in
die Rechtsvergleichung, 3. Aufl. Tiibingen, 1996. 375.

68Mayer-Ma]y, T.: Die guten Sitten des Bundesgerichtshofs. In: 50 Jahre des
Bundesgerichtshof. (hrsg.: C.-W. Canaris, A. Heldrich, K. J. Hopt, C. Roxin, K. Schmidt,
G. Widmaier). Miinchen, 2000. Bd. I. 69-79.; Harmathy, A.: A Ptk. reformja, kiilo-
nds tekintettel a szerz8dési jog fejlédésére, az ingatlanjogra és a fogyasztévédelemre
(The reform of Civil Code wint special regard to the development of the law of
contracts, estates, and consumer protection). In: Mdsodik Magyar Jogdszgyiilés (2nd
Hungarian Jurist Assembly) (ed.: Erdei Arpéd). Budapest, 1994. 291-293.
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only been in a marginal connection with civil law. The transition process,
the creation of the market economy has, however, strengthened the civil
law aspects of the field. In court practice, this appears first, as a property
law aspect, in use of ;)roperty in the public interest,” and second, in
public utility contracts.”’ This development of transition should be taken
into account when elaborating the theoretical foundations of the rules of
civil law.

“B. H. cases no. 1995/12. 700., 1998/5. 240., 1998/6. 289., 1998/8. 376.
B. H. cases no. 1992/6. 408., 1993/8. 497., 1999/1. 30., 1999/5. 208., 1999/7.
302. 1999/9. 419., 2000/2. 68., 2000/9. 409., 2001/2. 64.
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Abstract. The essay deals with the debates in Hungary concerning economic law at the
beginning of the 1950s. At the time when socialist law penetrated into Hungary, many
raised the issue whether economic law could be the adequate branch of law in socialist
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works of Gyula Eérsi.
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I

It is not my purpose here to expound, neither in an international nor in a
Hungarian perspective, the history of the ideological debate about ‘economic
law’, undoubtedly the keenest debate in the history of socialist law which
had even tragic consequences.

I seek to expose how Gyula Edrsi, unquestionably the greatest Hungarian
civilist of his age, arrived from the initial strong opposition—through the
ingenious idea of the ‘internal and external complexity of law’, to mention
it in advance—to the de facto recognition of economic law without having
to give up his former theoretical position in any respect.

As human views and scientific propositions cannot be understood without
knowing the context: the given age, its atmosphere and the consequential
concrete events, at the beginning 1 shall briefly deal with the character of
Hungarian legislation and legal literature in the years after liberation in
1945, the fall of the theory of economic law (which in my view didn’t
even exist), the cause and origin of this fall, and the history of this subject
at the end of the thirties in the Soviet Union.

’ Gyorgy Kdlmédn, H-1132 Budapest, Visegradi u. 9. Hungary.
Fax: (36 1) 474 5185
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The history of the formation and fall of Soviet ‘economic law’ is presented
in detail in Contribution to the Theory of Enterprise Law by Tamas Sarkozy,
so I don’t need to touch upon the topic even in a general perspective.

On the basis of contemporary legal literature and my personal remem-
brance I would remark that ‘economic law’, as formed in the Weimar era and
continued under Hitler in Germany or as established in the Soviet Union
in the 1920°s was in this sense non-existent in Hungary.

There hasn’t been any Hungarian theory of economic law (the only
exception will be treated below) in spite of the use of the term. The term
referred to economically relevant positive law on the one hand and the
literature interpreting this legal material for legal professionals and the non-
lawyer economic specialists on the other.

It is well known and a commonplace that in 1945 Hungary inherited
a destroyed economy and a severe inflation. Using the phrase of the time,
economic reconstruction was then the crucial link in the chain. This
reconstruction, as well as the execution of agrarian reform needed a great-
scale legislation. The problems of the ‘abandoned goods’ waited for solution
too, to cite only one example from the long list. The work of reconstruction
was linked to the introduction of socialism, initiated already in 1946 with
the nationalisation of big banks. It is clear that the focus of legal literature
was directed on this topic. Not only the articles of legal journals but also
books concentrated on the subject, and after 1947 monographs appeared one
after the other dealing with the regulation of the economy, with the term
‘economic law’ in their title in some form. From 1947-48 on these books
and articles referred to the socialist character of the legal material.

However, these books were handbooks without any dogmatics. In any
case, there couldn’t have been any dogmatics in them, because it simply
didn’t exist.

The need for these works has been later (after 1951 when the witch-
hunt abated) recognised even by the opponents of economic law, moreover
their re-edition has been urged (they didn’t appear for a long time after the
end of forties).

In 1948 the Hungarian Lawyers’ Association was formed through the uni-
fication of several organisation of lawyers. On this occasion a great inter-
national conference was held in Héviz with the participation of foreign
delegations. As usual, the conference worked in sections and of course there
was also a section for economic law. A Soviet delegation participated at the
conference too. The leader of this delegation, Professor Manjkovsky took
notice from the programme with surprise that there was a section for
economic law and pointed out to the organisers of the conference and to the
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participating leaders of legal life that economic law was rejected in the
Soviet Union at the end of thirties as a Trotskyte and anti-socialist tendency.
It needed a piece of time for his warning to begin to take effect. In
1949 and 1950 the term ‘economic law’ was still used in Hungarian legal
literature. Moreover, in 1950 Miklés Vilaghy held a lecture in the Lawyers’
Association with the title Our Constitution and Economic Law.' In his

' The principal statements of his lecture were the following:

“Our Constitution certainly expresses and fixes the achievements of the development
of economic law, determines the foundations of economic law and marks the main
trends of future development as well. Which are these foundations and trends?

a) According to section 4 paragraph 1 of our Constitution, in the People’s Republic of
Hungary the bulk of the productive assets is in public ownership. Though productive
assets may be hold by private persons, the working people—continues paragraph 2 of
the aforementioned section—gradually displaces capitalistic elements and steadily builds
the socialist economic order.

From these stipulations of our Constitution we have to draw two conclusions
regarding the material of economic law. The first conclusion is that in the structure of our
national economy, those enterprises and other organisational forms that hold each a group
of the publicly owned productive assets came to have a determinative weight.

The second conclusion is that among the rules governing the operation of people’s
economy, the process of social economic administration, those which regulate public
enterprises, or in general the operation, production and trade performed by the units of
public economy, predominate and gain more and more ground.

After the detailed examination of the relation between the constitution and
economic law, finally we have to ask the question again: what gives the importance of the
constitution for economic law. In the introduction we have answered that the constitution,
among others, summarises the main directions for the development of economic law
in the people’s democracy. It is evident that now, after the detailed analysis we have
a more precise answer. Along the detailed analysis we have seen that in the field of
organisational law the development of economic law of the people’s democracy brought
about the establishment of the basic principles of socialist enterprise organisation, and the
development is expected to continue in the same direction. In the law of exchange, the
result of development is the emergence of the main legal guarantees of socialist plan
discipline and the legal regulation of the contract of delivery. We have seen in the
law of co-operatives that our legal system is on the way toward the realisation of the
different forms of socialist-type co-operatives. Finally, in labour law, we have stated
that the constitution declares the basic principles of socialist labour law and determines its
main safeguards as well. The economic law of our people’s democracy is today of
socialist type not only through its character but, for the most part, on the crucial
points it has developed to socialist economic law regarding its content and the origin
of its rules too. The Constitution of the People’s Republic of Hungary reflects this
economic law of socialist content, summarises the achievements of its development,
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monograph of 1951 entitled The Problem of Economic Law, written in the
spirit of the era but with a very high professional legal culture, he rejected
economic law and went as far as to call out for the banishment of economic
law from the education of non-lawyer economic specialists.

At the end of 1950 was published the Hungarian translation of Visinsky’s
The Problems of Soviet Legal and Political Science, which rejected economic
law declaring it Trotskyte and anti-socialist.

The Committee for Legal and Political Science of the Hungarian Academy
of Sciences put the question of economic law on the agenda.

During the debate on economic law, not limited to the Committee for
Legal and Political Science of HAS, there were only some persons to hold
aloft the banner of socialist economic law, already with knowledge of the
antecedents in the Soviet Union. Among them was Gyorgy Vadas, the first
deputy-director of the Institute of Legal and Political Science of HAS, who
paid for his deed not only with his position at the Institute but also with his
scientific carrier. During the debate, Vadas explained: it is possible that
they have chosen a bad name for the subject analysed in their books but it is
not identical neither to German imperialist nor to so-called “Trotskyte”
Soviet economic law.

Following the resolution of the Committee for Legal and Political Science
of HAS which rejected economic law, was published Miklés Vilaghy’s
monograph The Problem of Economic Law. This work, using the phraseology
of the day but reflecting the fine legal culture of the author, analysed the
problematics of economic law in six chapters, from the beginnings of
commercial law in Europe to the critique of the Hungarian theory of economic
law (which theory, in my view, did not exist). The author stressed with

and marks the main trends of the further development. This is the essence and
importance of the relation of the constitution and economic law.

b) According to Section 5 of our Constitution, the economic life of the Hungarian
People’s Republic is determined by the national economic plan.

From this stipulation of our Constitution, we can draw again two conclusions
regarding the material of economic law. The first states that due to the development
in the last few years, the material of our economic law has been broadened by the
rules regulating the determination of the national economic plan and the planned
operation of the economy. This broadening is not only a simple increase in quantity
but—and this is our second conclusion—a qualitative change too. The centre of gravity of
exchange law, law of production and trade of goods is no more the material of trade
transactions, commercial sale, consignment, shipment and other so-called commercial
transactions.” Vilaghy, M.: Alkotimdnyunk és a gazdasdgi jog (Our Constitution and
Economic Law). Budapest, 1950.
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emphasis that the scholars of Hungarian economic law (among them the
author himself with his co-authored secondary school textbook in 1949, his
articles and lectures) can be identified subjectively neither with the scholars
of German imperialist economic law nor with mischievous Soviet economic
lawyers, the subject of their scholarly work, however, objectively leads to
the destruction of the socialist legal system.2

In his monograph, representing the culmination of the campaign against
economic law, Miklés Vildghy divides the (not too voluminous) literature
on economic law in groups according to the year of publication (1948, 1949,
1950) and a bit forcibly refers to some qualitative differences among them.
Namely

1948: the beginning of the theory of economic law,

1949: the accomplishment of the theory of economic law,

1950: the appearance of fully-fledged socialist theory of economic law.

2 Vilighy summarises his charges against the Hungarian “theory” of economic
law as follows:

a) The question of economic law is primarily not a problem about the legal
system but for the most part, a question about the character of the popular democratic
law and state, about the soundness of the general views on the popular democratic law and
state. The Hungarian theory of economic law made serious mistakes in this respect,
since

aa) it supposed that there are parts of different character, of different class
content within our popular democratic system of ilaw,

bb) did not recognise the position of the individual in the socialist state,
especially the inseparable linkage of socialist forms of ownership and it set socialist
state and its economy against the individual citizen.

b) Economic law is secondarily also a question of the socialist legal system. The
Hungarian economic law theory made a serious mistake when it endeavoured to unite the
legal rules on economy in a separate branch of law, because

aa) in this way it separated certain groups of pecuniary relations of the socialist
society from other groups of pecuniary relations,

bb) mutilated these pecuniary relations through the exclusion of property and
consumption,

cc) the enlargement of the material of economic law is ineffectual since it would
result in a heterogeneous legal material without any unifying principle,

dd) the theory of economic law proceeded also wrongly by trying to set the material of
economic law on the basis of political economy since in this way, it misrepresented the
proper relation of basis to superstructure, especially legal superstructure, and gave a
false account of the nature and the characteristics of the legal superstructure. Vildghy,
M.: A gazdasdgi jog problémdja (The Problem of Economic Law). Magyar Jogdsz Sz6-
vetség, Budapest, 1951.
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He states the following: the theory of economic law of 1950 declares itself
self-consciously and decidedly a complete socialist theory, a representative
of socialist legal science which endeavours consistently to apply the
Marxist-Leninist scientific method.’

II.

There is only one theoretical statement in the history of Hungarian economic
law after the liberation in 1945. Gyorgy Vadas namely wrote in his work
The Outlines of Economic Law, published in autumn 1950 the following:

“The material of our economic law is held together by the solid steelworks
of socialist political economics. We cannot make serious mistakes, cannot
loose touch with reality if we endeavour to cast light on the material of
our economic law by the laws of political economics. [...] We strive to sum
up our legal institutions according to the basic features of the political
economics of socialism.””

Gyula Eorsi joined the debate at this question of systematisation. In
his article “Economic Law and Political Economy”, published in the November
1951 issue of Jogtudomdnyi Kézlony [Journal for Legal Science] and
based on his contribution of 5 July, 1951 at the discussion on economic law
in the Committee for Legal and Political Science of HAS, Eorsi refuted
Vadas’ views. His main argument was that to treat the material of economic

} By 1950, the most important characteristics of this theory got fully mature.
These characteristics are

— the conception that legal rules relating to social economy mount up to a
separate self-contained branch of law,

— the view that economic law practically cuts through the material of a host of
other branches of law, separating and embracing in itself every rule that has some
linkage to economic life (e.g. the law of economic administration, the part of criminal law
dealing with economic crimes, parts of procedural law that are closely related to
economic life, the entire financial law, the entire labour law); so economic law
appears indeed as an expansive branch of law which deprives other branches of their
material, takes the air away from them.

— the view that the whole economic law, or at least its basic part reflects the main
idea, the “regulating principle” of planificatedness, the opposition of planification
andPIan discipline to freedom of contract. (Vilaghy: ibid.)

Vadas Gy.: A gazdasdgi jog vdzlata (The Outlines of Economic Law). Budapest,
1950.
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law in the system of political economics did not advance the presentation
of the interrelation of basis and the material of economic law.

But Vadas was wrong in that he tried to squeeze the material of
economic law, being in close connection to the economic basis, in the
system of political economics that is treating with this basis. The economic
basis is the basis indeed but political economics is nothing else but a
system of views: a superstructure.

The material of economic law cannot be separated from other legal
material and transposed in the system of political economics because law,
the entire legal system is an autonomous (though not independent) system.

Eorsi’s view is different from the view of Vildghy and the Soviet
literature against economic law in that he does not hold economic law for
‘expansive law’:

“It does not follow from the aforesaid that economic law should be
expansive and should divert the law of ownership from private law. As I
mentioned in one of my previous articles, it follows rather that as the so
called economic law is devoid of the basis, treated in private law, the
autonomy of the so called economic law should be terminated and the
appropriate part of economic law should be incorporated in private law.”’

Practising economic specialists and the main part of legal professionals
concerned by the material of economic law did not have any idea of this
debate on economic law. The more interested and qualified lawyers working
in the 1950°s of economy were at a loss toward the debate. In the first half
of the fifties, after Vildghy’s book, written with fine legal culture but still
blowing the icy wind of witch-hunt, they remained numb and silent. Later
they only smiled and considered the whole debate as a university fight of
legal theorists around professorships. That is, they did not understand why
economic law cannot be a mixed branch of law if labour law does; what is
the reason for the autonomy of land law and the law of agricultural co-
operatives as a branch of law (not only as a separate university field of
study) while economic law is not an autonomous branch of law, not even a
main course at the university. To be sure, later on several special courses
were dealing with economic law both within the field of private and
administrative law but to avoid to “fall into sin”, to call a spade, they
were held under different intricate titles, specially as long as Vilaghy still
had word and influence in university education.

* Eorsi, Gy.: Gazdasdgi jog és politikai gazdasdgtan (Economic Law and Political
Economics). Jogtudomdnyi Kozlony VI 1951 No. 11, 671-675.
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The rather unilateral 195! debate was followed by a long during
silence. The problem of economic law scarcely came into question in the
literature until the preparations of the 1968 reform of economic adminis-
tration.

After the death of Stalin the study of economic law recommenced in
the GDR and Czechoslovakia and in the latter even an Economic Code
was introduced. This was reflected in the Hungarian legal literature at the
beginning of the sixties as Mihdly Samu treated the recognition of the
autonomy of economic law sympathetically in his monograph on the structure
of the legal system and several civilists, including Gyula Eorsi though
continued to reject economic law but already on the basis of cool pro-
fessional arguments, wholly devoid of witch-hunt.

In 1967, the last preparation year before the economic reform began a
new debate on economic law on the columns of the journal Magyar Jog
[Hungarian Law].

Practising lawyers, among them Ivan Meznerics, distinguished also as
a theoretician, urged for the recognition of economic law, again not as
calling for a separate dogmatics or a comprehensive code but as a demand
for the recognition of the coherence and complexity of this field of law
and especially of the adequate importance of economic law in the literature
for practising lawyers as well as in the education.

At this time Eorsi reacted negatively to the demand for the recognition
of economic law. I remember an (unpublished) impromptu contribution of
his at a meeting, chaired by Rezsd Nyers, in which he answered to the
contributions of economists calling for the recognition of economic law.
He exposed that even if there might have been place for autonomous
economic law in a system of economic administration based on breaking
down the plan which was combining the method of administrative commands
and civil contracts, there is no place for it in the new system of direction
which reject the method of plan and breaking down and is based on the
autonomous organising role of contracts.

Eorsi expounded his view systematically in his monograph On the Law
of the Switch-over to a New System of Economic Administration, published
in 1968.

In this work he does not mention yet internal and external complexity
or the complex method but there appears the idea that the codification of
private law shall be based on the specificities of the contract relations of
socialist organisations and the specificities required by mass production
shall be reflected in auxiliary acts, decrees and fundamental trading
conditions of a complex character.
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“Thus our conclusion is that the ‘economic law oriented’ conception of
codification which proposes an autonomous code, co-ordinated to the Civil
Code is not the best method to regulate legal relations of the people’s
economy. The same holds for the ‘commercial law oriented’ solution which
equally urges a separate code for the regulation of legal relations of the
people’s economy but in which the Civil Code would be the background law
for this separate code. Against these two conceptions the conception of
a unitary Civil Code shall be accepted, reorganised on the level of
codification in the necessary measure according to the model of socialist
organisations. The specificities deriving from the socialist character of the
people’s economy and from mass production shall be reflected in auxiliary
acts, government decrees and fundamental trading conditions of a complex
character. This offers the required stability and mobility for the legal
material of the people’s economy. However, it is evident that an economic
code is in no way more mobile than the civil code.”®

The reason for Edrsi to reject economic law was invariably his persistent
view that the systematic division of law shall rest on legal and not directly
on economic reality.

The system of law cannot be built directly on economic reality. Though in
the last resort determined by economy, law is a relatively independent
system of views and institutions.

“The difference between the traditional and the ‘economic law oriented’
conceptions lies not in that the traditional conception uses highly abstract
concepts (property, legal person, contract etc.) as some representatives of
economic law alleges, but in that the traditional socialist conception
thinks in legal institutions while the socialist conception of economic law
thinks in economic activities. So the latter reasoning is regrettably far too
obvious within the circle of non-lawyers, among whom especially economists
have an extremely great influence on decisions which irradiate to law as
well.

It follows that such statements according to which the growth of economic
law to a separate branch of law is the same phenomenon as the separation
of labour law, the law of co-operatives or family law as independent branches
of law, cannot be substantiated. In these we are dealing with small
collectives; by this way the unity of social relations shows up clearly and

¢ Eérsi, Gy.: A gazdasdgirdnyitds uj rendszerére valo dttérés jogdrol (On the law
of the Switch-over to a New System of Economic Administration). Budapest, 1968.
133.

7 1d. 88-89.
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also unitary legal principles and methods come to existence, fitting to the
relations of the small collective. But in the domain of economic law there
is no such perspective because as Vildghy pointed out, economic law does
not embrace the economy; that’s why its boundaries can be laid out only
arbitrarily.”8

Thus after all this said, we have to conclude that on the level of codifi-
cation, the most convenient solution, for this country too, is a single civil
code. This solution on the level of codes implies also that, on the basis of
codes, which are separated mainly according to legal branches, auxiliary
acts, government decrees and fundamental trading conditions shall be
created, to meet the requirement of complexity and greater variability.9

IIL.

Eorsi’s outstanding theory on “internal and external complexity” which
was leading to the gradual recognition of economic law without retracting
his former theoretical position was comprehensively expounded for the
first time in 1972."

Already in the introduction he is more indulgent toward the conception
of economic law than the Hungarian literature till then.

“Present-day conceptions of economic law are based on a particular
interpretation of economic determination and service role of law. They
declare a certain scheme of economic activity for the backbone of the
system of law, directly attach legal provisions to economic institutions,
brings law ‘closer to the practice’.

So even the most determined opponents of economic law can not say
that it is only about an infectious mistake.”"!

Eorsi noted that the adherents of the conception of economic law and of
civil law and administrative law were dealing with the same material. Their
references were at variance not because they put different theoretical strait-
jackets on facts. The thing is that there was a difference between evaluations.
For systematisation the first group emphasised economic structure, the second

*1d. 32.

°1d. 133.

" Eorsi, Gy.: Kiils6 és belsd komplexitds. A gazdasagi jog kérdéséhez (External
and Internal Complexity. On the Question of Economic Law). Gazdasdg és Jogtudo-
mdn‘yl, MTA IX. Osztalyanak Kézleményei. Budapest, 1972.

Id. 81.
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accentuated legal institutions. The very close connection between state
regulation of the economy and the administration of public property was
clear for everyone. Some considered this fact as constituting branches of
law, others did not, but both had a common purpose: more effective legal
assistance for people’s economy and the society.

Eorsi sketched two models of the mechanism of people’s economy.
The first-essentially the model of GDR—conceived the entire people’s
economy as a single immense centrally operated “machinery”. The second-
essentially the Hungarian model—was a “system” achieving the dynamic
equilibrium within a space regulated by the national economic plan.

In the “machinery” model legal elements constitute internal complexity, in
the “system” model external complexity.

By internal complexity he means that legal units integrate elements
which are heterogeneous from the perspective of legal function and method
(e.g. elements of civil and administrative law)—this is the conception of
economic law. External complexity means that legal institutions essentially
retain their contour and branch-of-law specificities. The institutions of
different branches of law operate together without dissolving, in a way
that they maintain their functional and methodical characteristics. The
“machinery” model is the hotbed of internal complexity (the economic
law) because it essentially consists in the mingling of administrative and
economic elements, i.e. administrative law and civil law. External complexity
corresponds to the “system” model as it separates administrative and
economic, i.e. administrative law and civil law elements. Internal complexity
is reflected in the branches of law as the maintenance of the traditional
socialist division of the legal system.

So, Eorsi relates the “machinery” model to the conception of internal
complexity and economic law and the *“system” model to the conception
of external complexity. It is not the same as to link economic law to the
planned economy with direct commands and the traditional socialist
conception to indirect, decentralised systems, viz. to contend that the
situation in socialist states before the reforms encourages economic law
while the situation after reforms is favourable to the conception of external
complexity. This view, which previously also Edrsi himself advocated, is
to some extent simplifying and contradicts certain facts. It is very easy to
grasp the system of direct plan commands by the conception of external
complexity: this was the predominant practice in the law of European
socialist states. It is not direct plan command system which is favourable
to economic law but the “system” model, although, as we shall see, internal
complexity, i.e. economic law leads almost by nature to the dominance of
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centralism. Hence, the conceptions of internal and external complexity
connect not with direct and indirect economic administration mechanisms
but with “machinery” and “system” models.

One of the important differences between the two conception subsisting on
this common ground is the following: The conception of internal complexity
which realises staatliche Leistungspyramide, is conceived in a vertical cross-
section. Every relevant theoretical construction is built from the peak of
central organs to the base, by its nature with a strong orientation toward
central elements. Market can find a place in this construction only artificially
as it would imply, within the conditions of socialism, the “system” instead
of “machinery”.

In contrast, the conception of external complexity is neutral from the
point of view of orientation. Within this conception vertical and horizontal
cross-sections as well as the internal relations of firms and co-operatives
can be distinguished. In this way a space is created within which the current
economic administration may determine the place and importance of different
elements. The conception of external complexity is equally apt for the
service of a more centralised directive mechanism and a decentralised one
with a considerable role for the regulated market.

The second important divergence of the two conceptions is essentially
that they attach law to economy on different levels.

Of course, the conception of external complexity seeks to influence
economic processes too but in this respect the conception of internal
complexity is specific inasmuch as it directly adjusts the legal system to
the regulation of the economic process. The machinery of staatliche
Leistungspyramide needs to attach law to certain elements of the economic
mechanism at a considerably lower level so that the autonomous system
of law loses importance. There is no sense to think about institutions of
law here.

In contrast, according to the conception of external complexity law
serves the economic mechanism as a specifically legal system based on
legal institutions, operates comprehensive legal abstractions and attaches
great importance to the institutions of law.

The conception of internal complexity is a) linking the most divergent
legal means to each element of the economy and in this way b) substitutes
an economic system for the specific legal system, thinning away the legal
element on a great scale. Often the writings on economic law can be hardly
distinguished from practical economic works: instead of institutions of law
they primarily deal with legal means attached to economic ends, methods
and organisation.



THE PROBLEMATICS OF ECONOMIC LAW IN THE WORKS OF GYULA EORSI 35

In contrast, the conception of external complexity considers the relative
autonomy of law as a condition of the development of special, character-
istically legal means and so the more effective service of the economy;
that is what the conception of internal complexity denies.

It involves, however, that the conception of internal complexity is
hardly suitable for becoming the conception of codification since a code is
characterised by the systematisation of a large area in law, i.e. it embraces
law in a legal system. But, as explained, there is no much place for the legal
system within the conception of internal complexity. It is due to this fact that
in the country which enforces this conception the most consequently, the
GDR, the great difficulties with the codification led at least temporarily to
renounce to establish an economic code and to regulate the people’s economy
on government level, through a fragmented and not a unitary system. Meanwhile
the codification of the civil code was being continued. In Czechoslovakia the
Economic Code was effectively an act on economy systematised according
to the branches of the people’s economy. Under the title “general provisions”
only 26 sections out of 400 comprised the provisions on the relations of
direction. Other provisions were such that for the most part they could
equally take place within a socialist civil law codification: 272 sections
related to the law of obligations, all of them appertaining except for 43
sections to the particular provisions of the law of obllgatlons

In the final account, legal regulation of the people’s economy means
the regulation of human activity, though it necessarily contains a great
number of purely technical element. The legal element not only provides
the official sanction for the economic element but transposes the ends
posited and processes designed by economists and engineers. That is a not
unimportant reason for the existence of law as a specific establishment, i.e.
one which is not identical to its determinant, the economic system. This being
granted, the “machinery” or “system” character of the economic mechanism
orientates in different directions. The conception of internal complexity
intended for the service of the “machinery” is dominated by the “regulation
of processes”. In the conception of external conception, intended for the
service of the “system” the “regulation of activities” is dominant. In turn,
the prominence of the regulation of activities brings about the prominence
of the legal system.

Eo6rsi points out two practical shortcomings of the conception of internal
complexity. It does not take into account that civil law contracts need
some common provisions, nor that a great number of contract types equally

2 1d. 90-92.
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apply for the public property sector and the personal property sector
(credit, carriage, insurance, lease, deposit etc.).

The conception of economic law, however, cannot include the common
provisions about contracts, only the provisions for those concluded between
socialist organisations.

According to the conception of internal complexity the integrity,
namely practical economic integrity is formed by the obligations of the
people’s economy; contracts between socialist organisations and individuals
or between individuals themselves are excluded. For the conception of
external complexity, however, the unity is made out of all commodity-related
obligations (which relate relatively autonomous parties) irrespective of
subjects and sectors; this excludes in turn the systematic integrity with the
obligations deriving from the relations of governmental economic direction
and of intra-firm management.

The replacement of the legal system by a system based on the scheme
of economic activity or organisation leads to split asunder institutions
of law through the denial of systematising relevancy of high-order generali-
sations (socialist property law, contract of commodity or autonomous structure,
responsibility etc.). The conception of internal complexity comes nearer to
the everyday practice than the conception of external complexity does,
both in the choice of its system, of the still useful level of generalisation
and in the tendency of descending from the level of institutions of law to
the level of legal rules. Before considering this as an absolute advance let
us remind that the system nearest to the practice is that of the common
law; it cannot see the wood for the trees, becomes pragmatist and remains
in spheres that provide a natural medium for theoretical indifference. This
of course does not hold for the conception of internal complexity; on the
contrary, the manifestations in the GDR are the most ideological; but from
a legal perspective, the result of these considerations come close to practicism
because they tend to see in law nothing more than an administrative—
technical auxiliary device of the economic practice.

The final conclusion of the work is that the compilation and especially
the codification of the entire legal material of the people’s economy is
both unnecessary and impossible. It is unnecessary because nobody needs
it in entirety. He who works as lawyer in the construction industry does
not need the whole system of rules for internal commerce. It is also
impossible because legal activity reaches back to general institutions
overlapping the scope of economy (delay, invalidity, termination etc.).

While the conception of internal complexity commingles legal instruments
at the outset and causes the sketched problems in theory, policy of law and
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practice in this way, the key issue of the conception of external complexity is
to find the suitable level, measure and method to junction the institutions
of different branches of law in the different areas of legal work: legislation,
jurisprudence and legal education etc. This is a practical problem in all
these domains.

Different tools does not become similar as being used in the work on the
same object: drill remains drill and hammer remains hammer. We have to
manufacture and get the mastery of both tools separately but we have to apply
them together. That is the essence of the conception of external complexity.

Thus in this work of Etrsi we cannot find the recognition of economic
law even as a secondary branch of law or as a discipline.

In spite of this, Eorsi’s theory of internal and external complexity gave
full satisfaction to the needs of lawyers working in different fields. These
lawyers were repugnant and at a loss toward the debate about the
qualification of economic law as a branch of law from the beginning.

They held for natural to unite legal institutions of the economy in a
harmonic construction irrespective of their place within the branches of
law. Eo6rsi’s theory, determining the content of external complexity satisfied
this need. They considered this theory as the recognition of the coherent
work in the different domains of economic law and of the unconditional
necessity of this work. The debate on the rejection or recognition of the
autonomy of this branch of law was looked upon, a bit sceptically as one
about the establishment of another professorship. None of these lawyers
raised a claim to duplicate the general part of the law of obligations as it
was done in Czechoslovakia by framing the Economic Code. But they surely
claimed for the recognition and the legislative expression of the specialities
of economic contracts by the framing of an economic code. They used in
this respect a trivial but sound argument: although the re-soling of a shoe
and the complete construction of a nuclear power plant are both realised
through a contract of enterprise there is a great difference both in the
content and the legal characteristics of the two contracts.

After the reforms of 1968 Eorsi already accepted that by the regulation
of the particular contract types in the Civil Code the requirements of the
contracts important for the people’s economy shall be taken into account
as rules and the contracts for mere consumption shall be reckoned with
when determining the exceptions.

Why did the theory of internal and external complexity satisfy the needs
of legal practitioners?

1. A practising lawyer is cognisant of the importance of the limits
between criminal law and civil law, substantive law and procedural law,
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recognises the speciality of political law as a separate branch of law in the
conditions of socialism but beyond that he does not care about the
division of branches of law. For him it is indifferent whether law reflects the
economy by internal complexity, i.e. by an autonomous branch of law or by
external complexity i.e. by the harmony of institutions of law established
within separate branches of law.

2. They needed an accord among different legal institutions of the
economy, that the important gaps of law shall not be filled or the collision
of legal rules within different branches of law shall not be resolved by the
practice. The theory fulfilled this need.

3. This theory recognised also in civil law the dominance of economic
phenomena by the formation of principal rules.

The theory of complexity allowed for the silent, orderly and peaceful
retreat of legal theoreticians in this stormy question.

In my view the theory of complexity was, even before its full exposition
in 1977, a de facro recognition of economic law without theoretical
retreat. That makes the theory ingenious.

Iv.

The further development of the theory of internal and external complexity
is due to a further advance on the way of de facto recognition of economic
law. Eorsi’s last monographic work, Law, Economy and the Structure of the
Legal System was published in 1977."

As a point of departure he made a remark on the relation of law and
extra-legal social phenomena. Law always regulates social relationships
which do not respect its system. That lies behind the enchantedness of law, as
Imre Szabé expressed it. However, the intensity of the state-controlled
plan economy pushed this problem to the extremes. Instead of the regulation
of behaviour, norms relating to the economy contain regulations characterised
by the enumeration of a great number of parameters.

“The structure of the legal system unites the internal and external
aspects of law in a self-referring manner with respect to the structure of
the special legal sphere: in reality we are dealing with the organisation of
the ‘external’ (socio-economic relations) into a heterogeneous ‘internal’
system (the law). From the point of view of the special characteristics of

" Eorsi, Gy.: Jog — gazdasdg — jogrendszer-tagozodds (Law, Economy and the
Structure of the Legal System). Budapest, 1977.
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law, the legal system shall be, as we will treat it at length, a closed system
of logic, while a branch of law shall form a legally regulated complex of
socio-economic relations into a sub-system. Thus, the type of socio-economic
relations and the legal regulation, i.e. the ‘external’ and the ‘internal’, the
social and the legal aspects are equally important for us. It is quite obvious
that economic law, for instance takes into consideration only the first
aspect. What concerns the specifically legal element, there is a danger
here, that of legal formalism which may lead to a mere logical system. It
can be avoided by not isolating the specifically legal element, as law
cannot be isolated from the subject it refers to. Law shall be considered as
determined by society in order to bring to bear its social effects in an
optimal way. Thus the specific character and mechanism of law come into
prominence. Socio-economic relations, otherwise groupable in a number
of ways, shall be sorted into branches of law according to their identical
or similar legal character and mechanism. That’s what law as a specific
objectivation requires and the character of these socio-economic relations
itself plays an important role in the grouping.”14

The structure of the legal system is thus given by the dialectics of
socio-economic relations and the specific legal method. Based on this, the
arrangement is determined by this pair of phenomena as filtered by cognitive
and volitional media of legislation and jurisprudence and as finally expressed
across certain fractures.

The traditional theorem which says that the structure of the legal system
is divided on the basis of certain groups of social relations and specific
legal methods, is not exact entirely. These two are not joined together by
an ‘and’, because in real these are the external and internal side of the
same thing. Although on the final account social relations determine law,
the way it happens will substantially depend on the specificities of law, i.e.
the methods which are available. From an external perspective the social
relations are determinant, from an internal view, the legal methods. The
social relation can determine the structure of the legal system on the final
grade only by “putting on the dress of law”, by adapting to legal specificities.

Eorsi drew a difference between the structure and the division of the
legal system:

“Beyond the aforementioned double determinant of its structure, the
division of the legal system is specified by every social or individual
factor which determine how the effectual ‘dividers’ of the legal system
express the needs of the legal system.

“1d. 92.
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There are three determinants of the final result, of which the first two
appear from the beginning as inseparably interrelated:

a) The final basis of the structure of the legal system lies in the socio-
economic relations.

b) A social fact becomes legal fact only by integrating in the legal
complex. This complex, however cannot ‘smack itself on the face’, social
facts have to be ‘transcribed’ in law according to the functions of law in
compliance with the interests of the ruling class. These functions require
the transformation of the social facts into teleological propositions of a
concrete practical program. The relatively autonomous regularities of law
formed in this way specify the integration of social facts in the system of
law, and, in turn specify the second determinative element of the structure
of the legal system, permanently leading to contradictions.

c) The expression of law is not exempt of the intrigues of false con-
sciousness, i.e. the expression of law may be ‘good or bad’. At this point,
deformations may be brought about by elements which are accidental from
the perspective of the legal system but well determined on another line. This
third determinative element relating to the division of the legal system is
nothing else but the inadequate expression deriving from the above-
mentioned transcription.”15

Eorsi put the question whether the scientific—technical revolution makes
the theoretical conception about the necessity of the division of law into
homogeneous branches needless. Modern western pragmatism takes the
distinction between branch of law and discipline for unnecessary because it
does not hold for important whether a branch of law consists of homo-
geneous institutions of law.

The dogmatic conception of the division of branches of law resulted also
in the remission of the entire division problem into the mere practice.

Finally, Eo6rsi concluded that the tension between the structure of the
relations to be regulated and the structure of the legal system was increasing
because socio-economic relations become more and more complex. This
fact influences but does not eliminate the requirement that the legal system
should have a structure suitable to its own regularities. This influence consists
in the formation of quasi-branches of law which are still founded on genuine
branches of law based on legal homogeneity.

Eorsi’s final conclusion, the summit of the development of the theory
of complexity is the following:

®1d. 90-96.
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“However, beside branches of law the socialist conception recognises
fields of law—usually called disciplines, but it is perhaps better to reserve
the expression ‘discipline’ for a category of education and to speak here
about quasi-branches of law—which form a unit from political or practical
point of view without being branches of law. From a legal point of view these
are characterised by internal complexity: they organise legally hetero-
geneous elements around a circumscribed socio-economic purpose. This
conception subsisted especially about the legally heterogeneous land law.
Furthermore, many regarded the law of agricultural co-operatives (which
does not include every co-operative nor the entire agriculture) as such a
field. Environmental law etc. may grow to such quasi-branches too.

In this way, according to the socialist conception, law is primarily divided
into legally homogeneous branches of law on an objective basis and
secondarily, so to say ‘“under the branches of law” it mixes the tools and
methods of different branches, establishes legally heterogeneous complex
domains or cuts out legal fields to unite certain complexes of relations for
practical purposes, irrespective of the requirement of the legal homogeneity of
the system. The system of legislation corresponds to this conception as it
unites, although not in their entirety, the branches of law in principal codes,
supplementing it by the complex regulation of certain fields of law.”'

We have accompanied Gyula Edrsi, the greatest Hungarian civilist of the
second half of the twentieth century along his way, clearly not free of internal
struggle, dealing with the recognition of economic law until he arrived to reconcile
the purity of his theoretical views with the manifest serious requirements of
the social practice. He was able to do that without need to recant his former
views. He did not have to do so because he had not taken part in the witch-
hunt at the beginning of the 1950’s, even if he had not “compromised himself”
with works on economic law. His views and debating manners were all along
resolute but conciliatory to the opposing views at the same time.

It is not my duty to evaluate his oeuvre here. I would not even entertain it.
First, being without an aptitude for it and second because, owing to our sixty-
year-long friendship started at the school-bench I miss the necessary
impartiality to do that. But I can undoubtedly assert that his magnificent
oeuvre contains some works (e.g. his theory of responsibility) which are
more important than the ones reviewed here. But still these certify his
great factual knowledge and legal creativity.

Eodrsi’s oeuvre was regrettably interrupted too much early. Within the field
of the law of economy it was for his disciples to continue and accomplish it.

' 1d. 116.
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Gyula Eérsi: Philosopher of Law

Abstract. The essay presents and praises the legal philosophical aspects of the works by
the civil law jurist, Gyula Edrsi. It pays attention especially to the analyses in his works
on civil law that concern issues of legal theory and legal philosophy, let alone his par
excellence legal philosophical treatise title ,JJog — gazdasag — jogrendszertagozddas”
(Law—economy—structure of the legal system). The present essay analyses the “external”
and ,,internal” points of view by which E6rsi explored the relation of law to economy, the
reflective relationship of content and form in respect to oaw, the complexity of legal
phenomena, the internal and external complexity of law as elucidated by Eorsi, and, finally,
the legal system and its structure on the bases of legal philosophical aspects and an
approach of legal philosophy.
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“...because law is a matter of erudition rather than professional skill,
and erudition is one and indivisible,

and it is a misconception that law can be learnt by learning;

law can only be learnt by becoming erudite.”

(Béni Grossschmied)

A Philosopher of Law?

Applied in a discussion of the oeuvre of Gyula Edrsi, the term “philosopher of
law” is likely to sound surprising to many readers. Edrsi is widely known to
have been an outstanding, internationally recognised scholar and professor
of civil law whose works wielded considerable intellectual influence. It
should in no way strike us as extraordinary that a legal scholar of positive
law should expound abstract principles in a self-contained theoretical
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monograph on jurisprudence, drawing a final balance of several decades
of research in some particular branch of positive law, summing up his
experience and knowledge at the general level of the philosophy of law.
In fact, this is rather common, especially among outstanding experts of
civil law, as the relevant work of Karl Larenz,' Alois Troller’ or Albert
Ehrenzweig3 testify. Written during the latest years of his life, Eorsi’s book
“Law, Economics and the Systematization of the Legal System™ fits into
this illustrious series. It is not only a theoretical epilogue to the magnum
opus on “Comparative Civil Law”,” but it is at the same time a general philo-
sophical reformulation of the ideas which derive more or less directly and
obviously from his earlier investigations, an attempt to seek ways of developing
further the problems and solutions he had previously formulated. This is not
to say that an interest in and a sense for general philosophical problems
inherent in law first came to be felt late in his intellectual career. It would be an
exasperating task even to take stock of all the general philosophical questions
he discussed in his works on civil law, beginning with his voluminous
book on the evolution of property law,® which he wrote in the early phase
of his career, in which we can read discussions of law in general, the relation
between subjective and objective law, security in the law, arbitration, the
relationship between natural and positive law, the pure theory of law, the
concept of a legal system and its articulation: there are few pertinent
questions of central importance to anyone interested in legal philosophy—
such as legal responsibility, unlawfulness, link of causality in the law,
culpability—which he had not treated in a thought-provoking monograph,7
not to speak of his investigations of legal sources and relations which are

' Larenz, K.: Methodenlehre der Rechtswissenschaft. Berlin-Gottingen—Heidel-
berg, 1960.

* Troller, A.: Uberall giiltige Prinzipien der Rechtswissenschaft. Frankfurt am
Main-Berlin, 1965. 1971.

} Ehrenzweig, A.: Psychoanalytic Jurisprudence. Leiden, 1971.

* Eorsi, Gy.: Jog — gazdasdg — jogrendszertagozodds (Law, Ecomonics and the
Systematization of the Legal System). Budapest, 1977.

° Eorsi, Gy.: Osszehasonlité polgdri jog (Comparative Civil Law). Budapest,
1975.

® Eorsi, Gy.: A tilajdonjog fejlédése (Evolution of Property Law). Vol. I-1I., Buda-
pest, 1951.

7 Eorsi, Gy.: 4 jogi feleldsség alapproblémdi. A polgari jogi felel6sség (Funda-
mental Questions of Legal Responsibility. Responsibility in Civil Law). Budapest,
1961.
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available in his book devoted to the fundamental problems of civil law.®
Last, but not least, the circle of problems of legal philosophy addressed in
the grandiose monographg—types of law, the concept of law, subjective and
objective law, legal adaptation, legal interpretation, legal analogy, codifi-
cation, judicial practice as a source of law, law and justice, fairness and
many others. One would have to write an independent monograph if one
wanted to analyse the many threads of thought woven into the fabric of all
his works. From the perspective of the philosophy of law this is not
necessary as his work which concentrates on philosophical questions'o offers
us the quintessence of Eorsi’s position on philosophical questions of law
and hallmarks his quality as a philosopher of law. In what follows, there-
fore, I will try to offer a glimpse of this quintessential opus.

Internal and External

Our first question is that of the internal and external aspects of law, an
examination of law in terms which can be said to have been rather neglected
in the literature. To avoid misunderstandings, | must say in advance that
the internal and external aspects of law are most intimately connected, and
can only be understood in terms of the mutual reference they make to each
other and in of their interdependence. Investigations which shed light on
the point and meaning of the internal and external view of law in general
are of the greatest interest and worth for the philosophy, especially the
ontology of law. Ersi sums up this point and meaning as follows: law can
be viewed from an external point of view, in terms of social and economic
conditions, which are definitive of the genesis of law, on the one hand,
and are the object of the effect of law, on the other. But law can also be
looked at from the inside, which results in an emphasis on the specific
laws of motion and structural features of law, in one word: on the special
features which mark it off from other modes of social objectification.
Obviously enough, this must not be emphasised at the expense of a total
suspension of the external point of view or of an exclusion of links with
social and economic reality, and the internal view of the law is not tantamount

* Eorsi, Gy.: A szocialista polgdri jog alapproblémdi (Fundamental Questions of
Socialist Civil Law). Budapest, 1965.

® Eérsi: Osszehasonlito polgdri jog. op. cit.

"% Eorsi: Jog — gazdasdg — jogrendszertagozddds. op. cit.



46 VILMOS PESCHKA

to a merely formal analysis of law. Of greater importance than these evident
methodological points is the enlightening insight that a view of law as a
totality can only be arrived at when the internal and the external point of
view are applied in conjunction: “...the totality of law can only be grasped via
a joint application of the two points of view. Yet, clearly, ... the two are
not of equal rank. Investigations from the external point of view take their
starting point from the determinative elements, while those from the
internal point of view focus only on the ‘how’, the specific ways in which
law lends real effect to the intents and purposes which fall, more or less
fittingly, within its range.”Il

Applied to the law, the internal and external point of view bring to the
surface the internal and external aspect of law as a social complex. I may
not be mistaken in believing that Eorsi is applying both the internal and the
external point of view to the law in order to get a close-up on the specific
features of law as a mode of social objectification which make it a special
variant of social objectification. Eorsi always draws attention to those
features, regularities and specifics which manifest themselves in the legal
“transcription” of social and economic relationships. We have to do here with
the specific features of the legal reflection of socio-economic conditions, of
construing the law not as a description of material conditions but as an
active, creative and formative ‘“transcription” into a homogenous medium,
not a mode of photographic imaging but a specific way of reflecting which
homogenises socio-economic conditions in a specific “ought” pattern, as a
result of the practical character of the law, in such a way that it will result
in an inevitable incongruity between socio-economic conditions and the
law. Following Imre Szabd, Eorsi speaks of the “social insensitivity”12 of
law, emphasising that this insensitivity of the law is an appearance produced
by the external point of view, “the internal manifestation of social activity”.13
This apparent “social insensitivity” of law which strikes the eye when it is
viewed externally, shows that law reflects socio-economic conditions in
such a way that it transforms and elaborates them, and it does so in order
that the law should thereby become able to fulfil its social mission: the
regulation of socio-economic conditions. “If law involved an internal social
sensitivity, it would merely map the external relations and would lose
much of its efficacy (it would e.g. put at risk the necessary level of the

TR
1bid. 9.
2 §zabo, L.: A jogelmélet alapjai (Foundations of Legal Theory), Budapest, 1971,
169.
" Eorsi: Jog, gazdasdg... op. cit. 9.
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generality of the legal rule, the internal, specifically legal typicality of
legal institutions). This appearance therefore, when viewed from the inside, is
a kind of reality which is necessary: the social sensitivity of the law can
become effective only through this kind of social insensitivity.”14 This
incongruity between law and socio-economic relations is the primary
object of interest and the primary subject to be investigated. It is the fact
that law does not reflect the existing conditions of society in an adequate
manner, the special “transcription” of these conditions in the homogeneous
medium of the law, with special regard to the unequal evolution of the two
spheres.

Content and Form

As we have seen, we can only arrive at a relatively faithful picture of the
totality of law if we complement an external view of the law with an
internal one, i.e. if we apply the internal view to the end of unravelling
those internal relations and properties of law which, from the external
point of view, produced the appearance of a “social insensitivity” on the
part of the law, resulting in the incongruity and inadequacy between socio-
economic relations and the law. Viewed internally, law can be distinguished
into two relatively separate spheres, according to Eorsi, acts of norm-
setting which mediate socio-economic demands, on the one hand, and acts
of norm-setting designed to lend practical effect to these settings (rules of
organisation and procedure).15 The distinction we have here is that be-
tween substantive and procedural law and—as we shall see shortly—their
relation.

It is undoubtedly with respect to the relation between substantive and
procedural law that the application of the external and especially of the
internal approach to law leads to the most surprising discussions and state-
ments. In the internal view of law as espoused by Eorsi it is, surprisingly,
the substantive part of law that is portrayed as external, while internal
relations are identified as organisational, operational and procedural rela-
tions: “...when law is viewed under its internal aspect, i.e. not from the
point of view of society, procedural law is internal and substantive law is
external: the former is law directly related to law, the latter law directly

" Ibid. 10.
" Ibid. 11.
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related to society.”I6 This no doubt contradicts the tenet of traditional
legal theory, according to which substantive law is internal and procedural
law is external. This, Eorsi thinks, is not in contradiction with the claim
which derives from the internal view of law, because it conceives of law
from outside, from the point of view of society, and in the external view,
“looked at from the vantage point of society substantive law becomes
internal and procedural law (the form) becomes external.”"’ The appearance of
substantive law as something external and of procedural law as something
internal revealed by the internal view of law opens up the way for a more
detailed analysis of the par excellence legal, i.e. the law of procedure,
their special position and features. It turns out that the internal relations
within law are relations pertaining to the functioning of law itself, that
procedural law is the area which “is saturated with the specific features
which are unique to law”.

However, Eorsi goes further than merely characterising the relation
between substantive legal dispute and procedure as external and internal
in terms of the internal view of law: to make this connection emerging in
the internal view clearer, he brings the categories of form and content and
their interdependence to bear on the connection in question, critically
analysing the question whether substantive and procedural law, and a
substantive legal dispute and procedure are or are not related as form and
content. Finding the relation between form and content ambiguous, E&rsi
starts out from the statement that these phenomena have a homogeneous
content of their own, on the one hand, and a heterogeneous, extrinsic content:
the law of procedure has the procedural relation as its homogeneous, the
substantive legal dispute as its heterogeneous content. “It has an internal
relation to its own content, and an external relation to its extrinsic content.”'
As far as substantive law and procedural law are concerned, these are
heterogeneous in terms of their own homogeneity, and as law receives impulses
from economy, likewise procedural law receives impulses from substantive
law. “Now,” via teleological acts of norm-setting? “the extrinsic content,
the external becomes only teleologically determinative, while intrinsic content,
‘the internal’ is essentially internal as a result of the homogeneity of the
procedural relation.”"

® Ibid. 14.
" Ibid.
" 1bid. 13.
" Ibid.
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As a friend of Gyula Eorsi’s | am sure he would welcome the doubts
and reservations which I might be pardoned for voicing in connection with
the foregoing arguments. The doubts and reservations spring from my
conviction, based on the views of Georg Lukics and Hegel, that content
and form are reflective determinations, “which means that form and content as
applied to the individual object, the complex and the process etc. always
determine their specific nature, their being as they are (including generality),
in combination. But exactly for this reason it is impossible that one of
them should contribute only as content, the other only as form, to the
determination of really different complexes”.20 Although Lukéics’ ideas
can be shown to have been far from foreign to Eorsi’s philosophy of law,
he clearly departs at this point from the tenets of the “Social Ontology”,
indeed, he positively contradicts them when he sees the connection between
economy and law in terms of form and content. It must be admitted that
he, too, sees them as heterogeneous,2l and therefore portrays the relation
between law and its extrinsic content—the economy—as external. Yet, as
we have mentioned, the same applies, according to him, to the relation
between substantive law and the law of procedure, despite the fact that
substantive and procedural law are parts of the same social complex. viz.
law, and are thus, as law, homogeneous. Thus what we have here is a
reflective relation between content and form, while the relation between
economy and law as separate, heterogeneous complexes can hardly be put
down as a relation between content and form. The problem springs from
several sources, primarily from the fact that the conception of the internal
and the external view seems to be dubious in its application to the relation
of content and form. Equally dubious is the pairing of the internal as deter-
minative and of the internal as determined. This is especially highlighted
by Eorsi’s outstanding discussion of the historical evolution of the relation
between substantive and procedural law, which raises the question whether
the law of procedure has the procedural relation as its content or substantive
law, whether in other words, the relation between substantive and procedural
law as a relation between content and form are determined by the approach
(external or internal) taken to them, or their actual relations which manifest
themselves in ontic genesis and existence.

It would take an entire book to answer these questions in merit. In the
present connection I have to restrict myself to raise a few doubts and

® Lukdcs, G.: A tdrsadalmi 1ét ontoldgidjdrsl (On the Ontology of Social Being),
Vol. 1., Budapest, 1976, 408-409.
! Eorsi: Jog, gazdasdg... op. cit. 44.
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make a few remarks concerning the categories and links mentioned. It is
interesting to follow through E&rsi’s arguments with an eye to the motifs
of the internal, content and the determining factor, on the one hand and
the external, form and the determined, on the other, especially in terms of
whether these relations appear in the external or the internal view.
Considering that in the relation between content and form content, i.e. the
internal, is the dominant feature, when the reflective relation between
content and form is applied to that between the internal and the external,
it is content, i.e. the internal, that determines form, the external. In other
words, when categories are considered in the abstract manner envisaged
here, content, the internal is the determiner, and form, the external is the
determined. We might wonder how this basic categorial relation is
affected in law, as internally viewed, more specifically in the link between
substantive and procedural law, and the substantive legal dispute and the
procedure? If we remain consistent, then we must hold, as we have
argued, that in the internal view of law, procedural law is the internal,
substantive law the external aspect, procedural law emerging as the
content and thus the determiner, while substantive law is the determined,
the form. To avoid misunderstandings it must be emphasised that this is
just the result of the logical inferences carried through on the categories
as they are interpreted by EOrsi rather than a claim explicitly made by
him. Edrsi’s extraordinary sensitivity to reality, the inherent realism of his
knowledge of law and society prevent him from reaching this conclusion,
which is logically correct but dubious in terms of social ontology. He
himself shows the socio-historical absurdity of this logic of the internal
view in his ingenious exposition of the historical genesis of substantive
and procedural law. Primitive systems of law conjure up the appearance
“as though procedural law determined substantive law, since substantive
law was imbued with life by its recognition in procedural law, an
entitlement existed only to what was appropriately related to an ‘actio’ or
‘writ’.” Accordingly “What we call substantive law today was the content
of an act of procedural law then. From the legal point of view, this act of
procedural law was the determining factor, in the sphere of law ‘form’
determines ‘content’, the ‘internal’ determines the ‘external’.”? This is all
but appearance, however; in the reality of social ontology the situation if
just the reverse. That this is clearly sensed by Eorsi is shown by his
argument which casts a shadow of doubt on this special link between
the internal and the external, content and form, the determiner and the

2 Ibid. 18.
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determined, saying “Something has gone astray here: the ‘internal’ can
determine the ‘external’ only if the determiner is inside rather than outside, in
the present case in law rather than in society. This, however, is evidently
not the case. In fact, if we pose the question from the point of view of
society, then in this more basic context the case we have is just the reverse.
The social demand for the entitlement in substantive law determines ‘actio’
and ‘writ’.”® The misleading appearance of the relation between substantive
and procedural law resulting from the internal view is dissolved by the
external view of law, which thus brings back into focus the real, ontic
state of affairs. In the external view substantive law is the internal, the
content, the determiner, while procedural law is the external, the formal
element, the determined. This state of affairs is the exact opposite of what
we saw in the internal view of law revealed to us. We can even add, in
harmony with Eorsi’s views, that the structural properties of law revealed
in this external view, are none others than the real, ontic processes of the
social-economic genesis and existence of law. But this should not be taken
as meaning that the internal and the external view, the distinction between
internal and external structures and their application is without a raison
d’étre. On the contrary, we have to view law internally if we are to uncover
the specific movements and features of law, just as we have to dispel the
appearances thus discovered if we are to get within our grasp the real,
ontic regularities of law. But it seems certain that the relation between content
and form, the determiner and the determined just will not depend on their
being viewed internally or externally: ontological structures are not affected
by the gnoseological approach we adopt.

Complexity

Eo6rsi’s thought-provoking discussions of the internal and external aspects
of legal effect and the internal and external complexity of areas of law
bear out the fruitfulness of the distinction between the internal and the
external in law and between the two kinds of point of view in legal studies.
An analysis of the internal and external aspects of legal effect provides a
sturdy underpinning to the legal investigations of the relation between law
and morality and the moral influence of morality in law. The starting point
of Eorsi’s philosophical ideas on this area is the fact that law as a mode of
influencing human conduct always exercises influence on the human psyche

B Ibid. 19.
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on the one hand and that through this it exerts influence on the external
world, aiming to set off or prevent certain processes. “In this sense the legal
effect is a unity between the internal and the external, exerting its influence
through the psyche (internal) on the society (external).”24 Keeping in view
the general pattern of legal history Edrsi arrives at the statement that while
in the beginning, in the times of primitive societies when societies and
thus the law were interested one-sidedly only in the effect, the result, law
was indifferent toward the psyche, it did not take into consideration the
quality of human acts, their culpability. Legal consequences would be
applied automatically on the basis of external effect and result, irrespective
of the quality of the individual psyche of the doer. The real psychological
background to conduct became important in law as a result of the expansion
of private property and the exchange of goods. This meant the beginning
of the influence of ethics on law, the appearance of the idea of culpability
in the notion of legal responsibility. This ethical undercurrent can be seen
to be at work in modern legal development and legal systems. E6rsi makes
an interesting distinction in this respect: “Regarding the tenet of the legal
effect being an union between the internal and the external, one must
distinguish between cases in which the external effect dominates although,
even then, the legal element has to make its way into people’s thoughts, and
there are cases in which the internal effect dominates althoggh, even then,
the ultimate end is directed at the external, viz. society.”” The internal
effect is directed at a “transformation of the set of motives entertained by
people”, while the external effect aims at a definite kind of conduct, the
mere result externally arising in society. This distinction is important
especially for legal dogmatics and legal regulation as it makes possible
the right choice of legal means in dependence on whether the desired
effect is internal or external. The basis of the ethical influence on law is
thus provided by the direction of law at the internal effect. Moral categories
become relevant undoubtedly when an effect on the psyche of the person
expressing the conduct is aimed at, although, it is equally obviously, the
final end of this effect on the psyche is the external effect. It is at this point
that the philosopher of law is presented with the exciting philosophical
problems of ethics and law that as far as its direct operation and validity is
concerned, law remains indifferent to the psychic make-up of legal subjects.
In contrast, when we come to think of the ontic existence and trans-
formation of law, the situation is different. The outlines of the internal and

* Ibid. 36.
® Ibid. 37.
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external effects of law and their historical evolution offered by Eorsi are a
fruitful ground for a philosophical clarification of these problems and a
position which is worth thinking through.

The Legal System and its Systematization

The problem of legal theory indicated by the title has been extensively
discussed and has not yet been brought to a satisfactory solution. It
provides EOrsi with an opportunity to relate the external and internal view
of law to the concrete phenomenon of law. We have to address a different
aspect of the internal and the external, the internal and external complexity
of the area of law. The distinction between the internal and external
complexity of areas of law runs through Eorsi’s entire oeuvre: it can be
found in his work on plan contracts written in 1957%°as well as in his
grandiose Comparative Civil Law, which we have already mentioned. The
internal and external complexity of law means quite briefly that external
complexity is realised when in a given area of law different branches of law,
i.e. legally homogeneous elements are effective together, while complexity
is internal when an unified area of law is organised from legally hetero-
geneous elements, when different branches of law are dissolved via an
abolition of their differences. With respect to the legal system and its
branching this usually entails that the first is characterised by “a grasp of the
area from a legal point of view (internal understanding of law), the second
by a social-economic understanding (the external understanding of law) as
bearing on a question—the question of the legal system——which is an internal
question of law”.”” Thus, in the question of the internal articulation of the
legal system, Eorsi takes a stand contrary to internal complexity.

Before examining more closely the role and significance played by the
complexity of law in the articulation of the legal system as presented by
Gyula Eorsi, it will be worth our while to observe the remarkable way
in which Eorsi develops the prior question of the legal system and its
articulation as an internal question of law. The branches of the legal
system are shaped by the dialectic of branching and becoming branched.
In this statement the old and much debated question of what the basis of the
articulation of the legal system is finds new expression. E0rsi sees the legal
system as the summation of the internal and external aspect of law related

* Eorsi, Gy.: A tervszerzédések (Plan Contracts). Budapest, 1957.
27 e . .
Eorsi: Jog, gazdasdg... op. cit. 42.
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to itself: “in fact we have to do here with the organisation of certain
‘externalities’ (social and economic relations) into a heterogeneous sphere
(the law) into an ‘Internal’ system”.28 It is equally important therefore
from the point of view of the legal system and its articulation what kinds
of social-economic relations and what kind of legal regulation we have to
do with. Although it is true to say of the legal system and its articulation
that law is in last analysis determined by economic relations, it would be a
grave mistake to disregard the specific features resulting from the legal
“transcription”, especially the fact that if law is to serve its social function, it
has to reflect social-economic relations in a special homogeneous medium.
“Thus the essential point of a legal system is that legal homogeneity
organises into an union the social relations which underlie the particular
branch of law”® It follows from all this that what Edrsi considers the
foundation of the systematization of the legal system is the combination of
sets of social relations of a certain quality and the specific methods of
legal norms regulating them, together. “For this reason the traditional
tenet according to which certain groups of social relations and the special
legal methods are the foundations basis of the systematization of the legal
system. The two are not linked by ‘and’ because they are in reality the
internal and external aspect of one and the same rhing.”30 Eorsi bolsters his
conception of the branching of the legal system with a genuine juris-
prudential trouvaille, viz. the category of a quasi branch of law. The area
of law he refers to by the name “quasi branch of law” is not a branch of law
because it embraces legally heterogeneous elements in internal complexity.
They “form an unity from a political or practical point of view without
being branches of the law”. ™

What is the aim underlying this theory of the legal system and its
branches? It is designed to provide theoretical assistance in coping with
the crisis of the development of legal systems, which is, pessimistically,
diagnosed by the author. It is a recurrent leitmotif in Eorsi’s thought to
seek for the internal specific feature of law. The “transcription” of social-
economic relations into law draws attention to ever new specific features.
Thus the insight that law is incapable of directly and adequately reflecting
contradictions is the starting point for the pessimistic diagnosis and the
vantage point from which a solution emerges into sight. Social and economic

% Ibid. 91.
® Ibid. 98.
* Ibid. 92.
' Ibid. 100.
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processes are saturated with internal contradictions which foster change
and further evolution. Law however cannot reflect these adequately. If it did,
it would let the contradictions gnaw at its own foundations, they would
explode the internal consistency and logic of the legal system. This is one
way in which the incongruity between law and economy manifests itself.
Law finds itself driven to express the elements of the contradictions in
separate institutions (property law and contract law, company management
law and trade union law etc.) within the framework of a dominantly
harmonious system which lets these elements impinge upon each other only
at the periphery. “Thus law is an imperfect instrument for the expression of
contradiction: it is not suitable for adequately expressing either simultaneously
prevailing, or evolving contradictions. This is a consequence of the same
special nature of law which makes it capable of serving these contradictions
with almost infinite dexterity in the interest of the prevailing social system
within the confines of the objective possibilities of the system.”32

Examining the evolution of the branching of the legal system in terms of
the general claims about law and contradictions, Edrsi unravels a whole
series of critical details which all point to the conclusion that the
development of branches of the legal system on a legal basis is in a crisis.”
Signs of this crisis include e.g. the fact that alien elements make their way
into public law, on the one hand, and into private law on the other, that the
boundaries between branches of law are becoming blurred in many respects,
that the division of law into branches is losing much of its respectability,
and that legal generalisations are being discredited, that homogeneous legal
institutions become divided in the course of integration, that legal
institutions are being relativised and legally heterogeneous units are being
formed. “The division of law into branches is lying in ruins”.”*

The situation is better described as one in which, with the theoretical
foundations remaining the same as ever, as a result of scientific and techno-
logical revolution and especially of social transformations social-economic
relations are becoming increasingly complex and tension grows between
the structure of the relations which demand regulation and the structure of the
legal system. This comes to be felt in developments such as the increase in
the number and weight of quasi legal branches, a certain kind of dogmatic
luxury, the increase in the number and weight of alien elements incorporated
into civil law and the becoming blurred of the boundary areas of certain

2 Ibid. 72.
3 Ibid. 74.
* Ibid. 88.
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between certain branches of law. “As a result of all this, the system of
legal branches safeguards primarily the basic order of the legal system,
provides underpinning for the entire legislation, but gives unity to the
entire system of law much less than it used 10.7%

The Motto

“Draw beginning and end/Together in a union”—Goethe writes. In light of
this dictum perhaps there is no need to justify the motto standing at the
beginning of the present essay. This review must have revealed to the Reader
the fact that Gyula Ebrsi was not only a distinguished lawyer but also a
most erudite man, well-versed not only in law and jurisprudence but also
in literature, the arts and—as we have seen—in philosophy. His eminence
as a lawyer, which ranged from civil law to comparative law and to
philosophy and made him an internationally renowned expert in juris-
prudence, was founded on his breadth and richness of learning.

* Ibid.,
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Abstract. The essay is devoted to the role of promise as a moral concept, and, more
narrowly, the relationship of promise and offer in contract law. First, it considers the
difference between “ordinary” promises and promises having a legal effect. Secondly, the
analysis explores to what extent does promise generate obligation. Thereafter, the essay
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legal norms formulated in morally coloured terms.
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“Tonio Kroger ... stood before the cold altar,

full of regret and dismay, at the fact that
faithfulness was impossible upon this earth.

Then he shrugged his shoulders and went his way.”*

Gyula Eorsi, in his principal work titled Comparative Civil (Private) Law:
Law Types, Law Groups, the Roads of Legal Development [Osszehasonlité
polgdri jog] by taking the role of law in society as a starting point, justifies
a theory of legal development governed by practical needs. According to
Eorsi, the “ultimately determining economic factors produce interests which
unvariably have an influence on law through the transmission of ideas.
Social ideas, as products of the mind, have a relative independence, but
ideas which have an important bearing on society always have their roots

* Andrds Sajé, Member of the Hungarian Academy of Sciences, Budapest, H-
1014 Budapest, Orszaghdz u. 30., Hungary.
E-mail: sajoa@jog.mta.hu

** Thomas Mann, “Tonio Kréger”, in: Thomas Mann: Death in Venice and Seven
Other Stories, H. T. Lowe-Porter (trans.); New York: Vintage Books, 1930, 91.
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ultimately in economic factors.”' He characterises the role of social ideas
as “important but not basic”.

The following analysis is devoted to the role of promise as a moral
concept and, more narrowly, the relationship of promise and offer in
contract law. Does law enforce the morals of promise, or, instead, does it
enforce contractual obligations on the basis of more practical considerations
determined by economic factors? Shifts in the public perception of the
binding force of promises seem to have an impact on the law of contracts.
However, Gyula Eorsi is right even after a quarter of a century: although
the social idea of promise might have a significant impact on the law of
contracts, it still is of secondary importance compared to economic interests
that shape (or abandon) the social idea itself.

The questions to follow are dictated by moderate outrage. It is disturbing
that the given word is not respected, or, more precisely, that even this very
proposition concerning the normative basis of expectation is disrespected.
It is embarrassing when moral norms are violated, but it is bothersome
when the moral norm is taken as non-existent. Those who keep their
promises and especially those who hope that others will do the same are
taken as queer fish in our days. True, the principle of “ein Mann, ein
Wort” was professed by merchants and by otherwise rather unattractive
military officers. Characters of long passed times: it is a recurring motive
of E0rsi's book that the time of the Buddenbrooks is over.

No era is marked for decline. In the words of Shakespeare: “Then fate
o'er-rules, that, one man holding troth, A million fail, confounding oath on
oath.”” Yet, the decline of respect for promises is an important indicator of the
state of a society. “To breed an animal which is able to make promises—is
that not precisely the paradoxical task which nature has set herself with
regard to humankind? Is it not the real problem of humankind?>—asked
the great German philosopher. No, not Kant but ... Nietzsche. Nietzsche—
in surprising conformity with Kant—celebrates the success of man in the
ability to promise, in the “will’s memory”, in “an active desire not let go, a
desire to keep desiring what has been, on some occasion, desired”.* The

' Ebrsi, Gy.: Comparative Civil (Private) Law: Law Types, Law Groups, the
Roads of Legal Development. Budapest, 1979, 45-46. The Hungarian original of the work
was published as Osszehasonlité polgdri jog: Jogtipusok, jogcsoportok és a jogfej-
16dés dtja. Budapest, 1975.

: Shakespeare, W.: A Midsummer-nights Tale; Act Three, Scene I1.

* Nietzsche, F.: On the Genealogy of Morality (ed.: Keith Ansell-Preason).
Cambridge, 1994, 38 (emphasis original).

* Nietzsche: op. cit. 39.
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man of promise, learning to render himself predictable, is able to have the
future at his disposal. The man of promise can live up to his own image of
the future. By making himself predictable, he became “a sovereign individual,
... like only to himself, having freed itself from the morality of custom, an
autonomous and supra-ethical individual.”’

As we live in an unhappy (but even in this respect unexceptional) age
that needs heroes,® the heroism of obligation-generating promises could do
no harm. This is so, even knowing the sins of faithful perseverance. Those
sins hardly affect the mystery of the promise, so long as a promise is seen
as a means of human autonomy, and not of subordination.

The decline of the morals of promise is due to social and economic
reasons, which can hardly be influenced. Still, may law, as a relatively
independent normative system, come to the rescue of promise? After all,
rumour has it that law is a manifestation and a pillar of morals. Considering
the connection between contracts and promises that constitute contracts,
and taking into account the central role of contracts in the functioning of
law, it seems worthwhile to analyse how a promise may give rise to legal
obligations.

In legal philosophy, turning Is into Ought is just like the philosophers’
stone. How does an obligation emerge? Why are we obliged to do some-
thing? A realist would hold that and obligation is not more than a self-
deceiving expression of our desire to avoid punishment. An alchemist of
legal philosophy may attempt to locate the source of obligations in some
specific feature of promise. Promises can really give rise to moral obligations.
Kant made gold but could not pour it into bars or turn in into fancy legal
bijouterie. Law can not really make use of a moral obligation stemming
from promise. Although Kant discussed promises giving rise to contracts
in his theory of right, and not in his theory of morals, the discrepancy is
even bigger than he would have ever had imagined.

Consider first the difference between “ordinary” promises and promises
having a legal effect. A promise appearing in the context of the law of
obligations, and especially in contract law, is a “promise aimed at a legal
effect”, “offer and acceptance”, or declaration. Although this distinction is
utterly justified under modern circumstances, a historical survey would
suggest that there was another possible connection. Theoretically, it was

* Nietzsche: op. cit. 40.

® One of Eérsi’s favourite Brecht quotations. Brecht, B.: Life of Galileo, Scene
12, in: Brecht, B.: Collected Plays, vol. 5, (eds.: Ralph Manheim and John Willett);
London, 1972, 85.
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and, even today, it is possible to establish a system of contract law, which
consistently asserts that a promise in itself constitutes an obligation,
and, even more, an enforceable one. Conceptual analysis is followed by a
detailed discussion of this issue. This discussion, however, will not explore
in detail why modern systems of contract law distanced themselves from
the legal protection of moral obligations arising from promises.

Thereafter, the analysis explores to what extent does promise generate
obligation. While there are several theories on this, the present discussion
is centred around the Kantian concept, because the Kantian concept is
based on freedom. Kant’s metaphysic of morals provides moral norms of
action as found in the state of freedom. Furthermore, the Kantian concept
is the most consistent theory that locates the source of obligation in the
person assuming an obligation. In comparison other theories appear to be
heteronomous, as they justify obligations from the perspective of society
or of the promisee, or they explain an obligation rising from a promise
with reference to customs or coercion. Also, contemporary theories of
contract, drawing on Aristotle, proceed from the aim of the promise, and
not from the free expression of will exposed in a promise. These theories
accept a promise as binding and a contract as valid, if the aim pursued by
them is acceptable. Needless to say, such efforts seek the reformulation of
law in terms of material justice, being in overt tension with other concepts
of law based upon the autonomy of the promisor or the parties.

According to rivalling concepts, moral obligations stemming from
promises differ in character and consequences—even for the purposes of
law. The fourth section of the analysis is devoted to exploring which
concept of obligation seems to provide the best way to establish the moral
force of contract, and, in regulating contractual relations, what kind of
moral order is reinforced and accepted by law. Experience suggests that
the modern contact law is not guided by Kantian conceptions. Indeed, the
same stands for modern legal systems in general, although allegedly the point
of modern law is to safeguard liberty and a sphere of action for autono-
mous human beings. Legal norms—the promises of law-—are indeterminate
and disobeyed, features which suggest that the sovereign itself is not serious
about its promises. Nonetheless, as suggested in the fifth part, this shall
not prevent attempts to accord modern contract law with an individual
moral of obligations pursuing Kantian conceptions of autonomy. May
such efforts fail, an instrument for the critique of law has still been made
available.
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1. Promise and Contract

Kant deals with promises in the context of acquisition by contract in his
theory of right, when discussing the private law valid in the state of
nature. Promise is an offer that can be pleasant for the one who accepts it.

Promise as a sign or phenomenon is quite different from legal phenomena.
Using a term common in Hungarian legal terminology, a promise is not
always of legal relevance [a “legal fact”], and even when it is a legal fact,
it is often problematic to explain why it does not have a legal effect. In
the ordinary sense of the word, any resolution addressed (communicated,
intended to be directive or relative) to someone else concerning my
actions amounts to a promise. In law only such public statements of will
addressed to someone else are considered to be relevant, the addressee of
which is identifiable. Certainly, such statements can be addressed to the
general public. In his theory of right Kant discusses legally relevant
promises in essentially similar terms.

According to Kant, it is only “the juridical relation of Man to Beings
who have both Rights and Duties”’ that results in an actual connection
between legal rights and duties. In Kant’s analysis, however, although the
binding force of law lies in itself, law must still correspond to morals. The
notion of right implies the ability to bind others. Nonetheless, if law
obliges one to do things that he should do anyway in compliance with his
moral duties, then the legal order is a legal order of freedom. Thus, law
derives from freedom, from moral law determined by our-selves. If my
promise is not morally binding on me, no one can impose on me a legal
obligation. Others who oblige me take advantage of the situation, which
was created by the obligation implied in my promise. Taking advantage of
an opportunity opened up by moral law, however, does not give rise to an
obligation. Nevertheless, as soon as a moral obligation has been created,
legal regulation takes advantage of it in a rather arbitrary fashion and
allows others to make use of it as well, thereby distancing law from
morals. For instance, contract law (i.e. legal regulations applicable to the
enforcement of contractual obligations) treats the obligee’s claims mainly
without respect to the contents of the actual promise, and, thus, refusing
to follow the morals of promise. Such ignorance is possible even for Kant:
“it is not in Ethics, therefore, but in Jurisprudence, that the principle of

7 Kant, L: The Philosophy of Law, An Exposition of the Fundamental Principles
of Jurisprudence as the Science of Right [Metaphysik der Sitten: Metaphysische
Anfangsgrunde der Rechtslehre]. Clifton, 1974, 26.
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the legislation lies, that ‘promises made and accepted must be kept’.
Accordingly, Ethics specially teaches that if the Motive-principle of
external compulsion which Juridical Legislation connects with a Duty is
even let go, the idea of duty is sufficient itself as a Motive.”®

Kant was not at all the first to distinguish the moral binding force of
promise from the binding force of contractual offer and acceptance, or
contract itself. Kant—among others—dealt with the theory of right and
virtue because it was obvious that actions, which follow the law of reason
that was rendered possible in the state of freedom, do not necessarily
occur in real life. Something must bring human actions closer to the state
of freedom: this is what law is for. According to Kant, in contrast with
moral law, legal rules provide for action not solely on the basis of moral
obligations. If an action complies with the rule because it was guided by
the idea of duty, then the action has morality (“duty of virtue™). At this point,
Kant refers to promise as an example.9 A promise, which must be kept
because of its enforceability, is a matter of legal obligation. But keeping a
promise without external compulsion is an act of virtue (“fidelity”).

According to Hungarian, French and German legal terminology and
jurisprudence, a declaration which is not aimed to have a legal effect, does
not give rise to a contract. The teleological character of the term “aim” might
certainly become problematic. What should will and consciousness cover
in order to trigger legal effects? An invitation to dinner might have
connotations of boredom, dishwashing or a juicy stake for host and guest
alike, while law does not cross their minds. Still, may one make a cruel
joke out of a dinner invitation, when enforcing various legal consequences,
the court will hold him for failing to seriously consider the foreseeable
legal consequences of his actions.

Pursuant to classic common law, a gratuitous promise (where there is
no consideration) does not give rise to a contract. Due to lack of acceptance
(consideration) the promise is not legally binding. A sheer promise to
transfer rights can not bring about a contract, since without consent there
is no free act of will on the other side. In this case a promise does not
establish and obligation, rather, it is a prolegomenon to self-binding. That
is, anything that takes another person to consent qualifies as an attempt of
self-binding. Binding force is attached to acceptance (consent, consideration),
reliance, or confirmation by another person. Hegel’s position highlights this
point: “the two wills are associated in an identity in the sense that one of

® Kant: op. cit. 22.
® Kant: op. cit. 22.
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them comes to its decision only in the presence of the other”." “My will
may become objective to me.”"' From the perspective of the morals of
promise, however, acceptance is not constitutive, it reinforces the irre-
versibility of a promise at best. Kant himself says that a believed promise
can not be withdrawn, since—using a modern term—it induces legal effects.
Withdrawal is self-contradictory. More precisely, a person is bound by his
promise until its withdrawn. Acceptance functions as a limitation on
withdrawal, it bans withdrawal for the benefit of the acceptor.

Promisory estoppel and prompted interest (biztatdsi érdek), its Hungarian
equivalent, show that a promise (actions inducing it or the impression
thereof) may give rise to an obligation without acceptance (consideration).
This happens when a promise induces action or forbearance of another
reasonable person, who suffers damages as a result. Thus, it seems that
promise as a moral obligation has limited relevance for law: it is necessary
to exclude the arbitrariness of the enforcement of a consequence, which
corresponds to the promise made. Consent implied in a promise, its volun-
tariness repeals the arbitrariness of legal coercion.

Modern legal systems distinguish promise from contractual offer and
acceptance. Contract law applies to such promises which are about creating
or transferring rights. From another perspective, legal consequences are
manifested before performance if and only if the other party relied upon
the declaration in qzuestion and was adversely affected. As Fuller and Perdue
submitted in 1936, expectations generated by the offer or interest associated
with actions based upon those expectations are protected by contract law.

In contemporary law, no one would be surprised if a statement concerning
an expensive gift would only be enforceable if made in writing. (Hungarian
professional discourse is likely to centre on who gets to counter-sign it and
for how much exactly.) Why does law not recognise an obligation stemming
from a sheer promise? Why does a simple declaration not suffice? Why is
there a need for acceptance in case of a gift? The reason is not that law is
hostile to promises, rather, it is because law serves legal policy consi-
derations as well. And, mainly, without a requirement of writing, highly
uncertain situations could emerge, raising innumerable problems of

10 Hegel’s Philosophy of Right [Naturrecht und Staatswissenschaft im Grund-
risse/Grundlinien der Philosophie des Rechts]. London—Oxford—New York, 1967, 58
[s.74].

""Hegel’s Philosophy of Right. op.cit. 58 [s. 73].

'2See Fuller. L. L. and Perdue, W. R.: The Reliance Interest in Contract
Damages, Yale Law Journal, 1936, 52.
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evidence. Practice and theory are content with insisting that insignificant
promises are irrelevant; legal policy considerations are not questioned; for
they are obvious. Zweigert and K6tz take the casebook example for granted: if
someone is invited for dinner but not allowed to enter the house, he can
not successfully claim compensation for his taxi bill. In the name of
seriousness, issues of promise, offer and legitimate expectations are put
aside without any theoretical analysis. English law goes as far as stating that
“An Englishman is liable, not because he has made a promise, but because
he has made a bargain.”l3

2. Protection of Promise in the History of Contract Law

Roman law denied the binding force of a mere promise, and as such, the
binding force of a promise of a gift. Canon law recognised the legally
binding nature of promise, but its validity and enforceability depended on
the aim served by the promise. Probably there was one moment in history—
at the heyday of scholasticism—when contracts were meant to enforce
promise-based obligations. In Gordley's view, however, this connection was
based upon a conception of justice referring back to Aristotle. "

According to jurisprudence influenced by late scholasticism (Connanus,
1508-1551), the promisor was bound only in respect to belief."” In a legal
sense, a promise created an obligation to the extent breaching the promise
would have violated the principle of “do no harm to others”. Damages
were adjusted to the credibility of a promise. Connanus’ position was
unacceptable for Grotius. First, Grotius, an advocate of natural law based
on the law of reason, rejected Connanus’ methodological presuppositions.
Secondly, Connanus’ position would also have destroyed Grotius’ theory of
international law. If a sheer promise is not legally binding, agreements of
monarchs are irrelevant until they are being performed. And what is
performance in the case of a peace treaty? Stopping the attacks, disbanding

"* Cheshire—Fifoot (-Furmston): The Law of Contract; 1991, 28. On quote in:
Zweigert, K.—Kotz, H.: Einfiihrung in die Rechitsvergleichung. Tiibingen, 1996, 385.

" This commutative justice consideration has been raising problems in law ever
since. In this respect, in Hungary it is sufficient to refer to the confusion surrounding
laesio enormis, abuses and unpredictability of public and private law.

"> On this point, Atiyah and Gordley exceptionally seem to agree. See Atiyah, P. S.:
An Introduction to the Law of Contract. Oxford, 1989, 10. Gordley, J.: The Philosophical
Origins of Modern Contract Doctrine. Oxford, 1991, 73. See also Atiyah, P. S.:
Promises, Morals, and Law. Oxford, 1981.
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troops, or what else?'® For a promise to be binding, or, for a promisor to
be obliged to keep his promise, an a priori rule is needed. Grotius found
this a priori rule in natural law: promises are binding by nature.

Grotius’ positionl7 dominated social contract theories for a long time.
Note that, although Grotius insisted that promises are binding, he was of
the view that a promise is enforceable by the other party only if the
promise was for transferring rights and if it was made in the proper form.
In a similar fashion, Pufendorf believed that only those promises are
“perfect” and, thus, enforceable which were made to transfer rights. It is
not entirely clear whether by way of a perfect promise the promisor creates
a claim, or whether it actually confers the right about which the promise
was made.'® Natural law dictates that promises shall be kept. Still, the
obligation itself is based on the voluntary consent to transfer something
that belongs to one. A simple expression of future intent does not make a
promise enforceable.

The idea to connect the binding force of promise with the binding
force of contract gained further support in the Continent: in the sway of
1 8th-century freedom movements the concept of liberty was tied to autonomy.
For the purposes of an attempt to make law correspond with liberty, the
claim that “I am obligated because I obliged myself in my promise” sounds
more attractive than any other competing explanation (e.g. I am obliged
because the other party expects me to do something or did something).19
This is so since in all other cases the source of obligation is external. All
this might be of little significance today, but in the 19th century the
craftsmen of the basic—and still used—principles of contract law were
eager to accord their conceptual devices with contemporary concepts of
freedom.

This emancipation based upon the principles of freedom was not at all
accomplished by legislatures of bourgeois revolutions—revolutionaries

' See Grotius, H.: De Jure Belli ac Pacis, 11, XI.

7 Grotius: op. cit., 11 11, IV.

'® See von Pufendorf, S. F.: On the Duty of Man and Citizen According to Natural
Law [De Officio Hominis et Civis Juxta Legem Naturalem], Cambridge, 1991, 70
[1X. 7.]

" There is a moment in Hungarian law, which is clearly dominated by promise.
An offer sent by mail becomes irreversible from its receipt until the arrival of the
response. Suppose that initially the addressee was hesitant to accept the offer and
believes that no contract was made. Then, at the very last moment, he accepts the
offer on the phone.
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were not concerned about moral elements of still preserved in law. Rather,
they were bothered by the substantive and structural arbitrariness of law.

Members of the drafting committee of the Code Civil, while constantly
referring to natural law and liberty, did not do more than editing Domat’s
ideas—ideas which were formulated before the revolution. In his remarks
on contracts Domat did refer to freedom and will, in reality, however, all
he (and others) did was cleaning law from concepts of scholastic theology,
i.e. considerations of justice in quid pro quo. The creative jurists of the
18th and 19th century were busy with trying to identify those promises
among all morally binding undertakings, which could have a serious legal
effect. In doing so they relied on technical factors independent of ethics
and morals: they used tools as “causa” and “consideration”. In lack thereof, a
promise could not amount to an expression or will or offer. At the same
time, “promise” was replaced by “will” in the terminology of continental
private law. It is worthy of attention that early advocates of the will theory
occasionally did refer to will as a manifestation of private autonomy. Law,
even when it becomes positive, can serve the morality of freedom—to this
extent Savigny summarised the Kantian concept properly. Law safeguards
the sphere of individual freedom of action. Law promotes morality not by
executing moral norms. Rather, via legal institutions law makes it possible
for everyone to realise their inherent moral qualities in conformity with
the nature of things.2° In sharp contrast with justice based approaches,
Savigny insists that besides freedom “there is no need for a second
principle in the name of the common good”.m

According to Gordley, however, Savigny’s concept of freedom and his
will theory are not connected to Kant.”” It is not longer promise that is
binding—promise was replaced by will itself. A contract originating from
the conformity of wills is but a metaphor. Nothing follows from two
(expressions of) wills. Wills and words standing for them are not two atoms
bonded in a molecule, the existence of which generates a new physical
reality. Initially, craftsmen of the modern (Pandectist) contract theory did
acknowledge this. In the words of Savigny, the act of willing is “an invisible
event”. An act of willing can only be inferred from an expression of the will.
Still, an expression may only be relied on to speculate about the possible
will expressed.

» Savigny, F. C.: System des heutigen rémischen Rechis, 1. 55.
a4 Savigny: op. cit., 1. 54.
2 See Gordley: op. cit., 226.



PROMISE AND CONTRACT: ON THE LIMITED ROLE OF SOCIAL IDEAS 67

The legal treatment of the binding force of an offer demonstrates how
limited respect for freedom is, when it is contingent upon the respect of
will. Law determines the unilateral binding force of the offer—including
its commencement and duration—in an automatic fashion, without regard
to the intent of the offeror. Considerations about trade security serve as a
standard justification for the rule, which is appropriate. Nonetheless, it
clearly shows how law distanced itself already in the 19th century from
the idea of will and from the promisor.

Replacing the problem of promise with the problem of the expressed
will successfully detached contracts from the issue of moral binding force
associated with promise, emancipated it from the confusing remains of
moral thinking. The man of practice does not have to consider why a
contract is binding. Promise emerged a novo as the moral basis for contract
in the name of the protection of private autonomy when will theory lost its
strength, owing not only to social and justice considerations, but also due
to its own operational difficulties (e.g. problems of long-term co-operation,
etc.). A purely formal theory of corresponding wills was hardly able to
provide a justice-based revision of contract law, to reject its modern
limitations. A morality-based theory that can refer to autonomy may be
more successful in this respect.

3. Is a Promise Binding, And If So, Why?

Stricto sensu, promise gives rise to moral obligation if it commands the
promisor “from inside”, without reference to external reasons, that is, if the
promisor obliges himself by the promise. This position is clearly reminiscent
of the Kantian concept of establishing obligations. The most convincing are
those moral theories, which derive the moral obligation to keep a promise
from individual autonomy. The promisor’s freedom receives its fullest
recognition in this approach: the promisor is bound only with regard to
himself, he is the cause of his own action. Other conceptions of the binding
force of promise take the position of the recipient, the acceptor or beneficiary
as a starting point. These theories explain the binding force of promise as a
matter of responsibility triggered by the acceptor’s reliance on the promise.
Furthermore, due to their influence on contract law, it is important to
mention those moral conceptions which explain promise as a convention
necessary for the functioning of society, without reference to corresponding
duties. Also, there are theories which connect the binding force of promise
with coercion mobilised in response to non performance.
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Hobbes and Locke established the state by way of a contract.
According to Locke, the power of government is based upon keeping
mutual promises.23 As Hume pointed out, however, Locke could not
succeed in justifying why the contract itself was binding. The idea that
promise in itself might have some particular quality that makes it binding
did not occur to Locke. As he argued against Aristotle, concepts and
things had no essence for him. By rejecting essentialism Locke held, that
promise is binding for otherwise the concept would not make sense. May
this be the case, it still is no answer to the question. Promise certainly
embodies the notion of acting upon an obligation that was undertaken
voluntarily, and the concept is used in this sense. Still, a given use of a
concept does not lead to an obligation to act according to a certain
meaning, or, at best, it directs behaviour in the conventional sense of the
word: meaning would be impossible without a certain correspondence of
actual actions. Those who use the word “promise” generate expectations
in the addressees.

While this solution is popular even today, Hume was not content with it.
According to him, the true explanation of binding force is a matter of
convention. Within the context of direct relations of small societies, sanctions
against those who failed to keep their promises generated a convention,
which was then partly reinforced by law. In small societies, promise is
aimed at co-operation (motivated primarily by self-interest). Breaking a
promise renders this co-operation impossible. Expectations developed this
way were internalised by time. This is why people act upon promises. "

According to Hume, one does not abandon up the benefits of his
natural freedom without compensation. Promise, thus, is conditional: it
becomes unconditional and binding only in exchange for consideration (in
politics, it is the protection provided by government / the sovereign). Of
course, other than the rationality of interests, nothing explains why
keeping a promise should be tied to the performance of others. According
to this approach, only those promises are binding which are kept due to

B Although the democracy of ancient Athens knew no constitution, was not based
on promise—its political organisation existed without simultaneous events, any
specnflc act of obligation, or any act of obligation concerning the future.

*See Hume, D.: A Treatise on Human Nature (eds.: Sir L. A. Selby-Bigge and P.
H. Nidditch). 2nd ed. Oxford, 1992. 541 [Book III, Part II, s.8].

* This explanation, however, undermines the binding force of promise, since
breaching a promise will only amount to the violation of a convention. See Fried,
Ch.: Contract as Promise: A Theory of Contractual Obligation. Cambridge, Mass.,
London: Harvard University Press, 1981, 15.
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the dictates of self-interest (and of conceivable compulsion)—the rest does
not count. This, however, makes promise an impracticable social institution,
since the interests of the promisor are hard to foresee. This perception is
in conflict with the concept of promise itself: under this approach a
promise is not a statement about one’s future actions.

Note, however, that Hume made an attempt to turn fidelity into a moral
obligation via a self-limiting argument. He holds that people keep their
promises, because society would crumble if promises were abandoned
upon the dictates of self-love. Thus, rejecting the submission that promise
is an act of self-biding brings by an even more absurd explanation. After
all, the alternative explanation presupposes self-interested people caring
for society, people who “limit themselves” by an ex post judgement driven by
their concern for society, thus solving the bootstrapping problem.26 Still,
when building a system on an empirical basis one has to acknowledge that
people are free-riders. According to Hume, however, there is no need to
base the obligation to obey the sovereign on some concept of promise (i.e.
citizenship in modern terminology)—everything is “justified” by admitting
that there is no society without allegiance and fidelity. The standard
counter-argument holds that acknowledging the above will compel anyone
to participation in upholding the institution. In a situation when self-
interest commands to the contrary, one is not likely to observe the binding
force of a promise simply because otherwise the necessary institution will
not function in the long run. That is, except if one is a moral being in the
Kantian sense, or, if one is afraid of disclosure or coercion.

Furthermore, Hume submits that in local communities, breaching a
promise has extremely serious consequences among the members of the
community. Aristotle claims that the one who does not keep a promise in a
community, can not be virtuous. This consideration, however, does not
apply in relation to outsiders: deception of strangers does not matter, more
precisely, it is an admirable feint. As to legal agreements, Roman public
and private law alike attributed little significance to promises (the
institution of naturalis obligatio gained significance only later, partly due
to Greek influence). Enforceable promises were established by sacral acts.
What mattered was transfer (rraditio), performance itself—this was the bar
to reclaiming a promised and transferred object, or recalling performance.
While this solution is appropriate for the legal needs of closed societies, it
became inconvenient for the purposes of trade in imperial Rome. The tribal

* Hume, D.: Of the Original Contract (1748), in: Hume, D.: Politcal Essays,
(ed.: Knud Haakossen); Cambridge, 1994, 197.
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way of thinking, which attributes binding force to promises only within the
group, is completely dysfunctional in modern, anonymous societies utterly
settled upon exchange of goods. With the disappearance of the tribe as the
natural background of binding promises, and in lack of a natural community
within which promises should be kept, the fate of promise is sealed. There is
no community any longer in which promises are to be kept: public sphere
consists of strangers.27

According to sociological or (in the Kelsenian sense) pure concepts of
legal theory, a promise giving rise to a right shall be kept due to external legal
coercion. Quoting La Rochefoucauld: “we promise according to our hopes,
and we hold according to our fears.””®

While for Locke contract is a means to construe government, for Hart
promise is the baseline of the entire modern legal system. Hart regards legal
rule itself as a promise. Legal rules are binding as promises. The legislator,
the executive and the judiciary promise the application of the rule. For Hart,
promise (and the legal rule that is in itself a promise) binds the promisor by
way of external rules upon which the action promised is to take place. The
binding force is dependent upon the external condition (the existence of

“On the other hand, transactions, both commercial and political, are not
synchronic but lasting and multitudinous, thus, the need for mutual trust is increasing. In
the anonymous mass society, social co-operation can function successfully only as an
autonomous relation of free human beings, or in free relations of autonomous human
beings. Empirically, it is hardly possible, perhaps because people lack the rationality
necessary for making and keeping promises. A series of legal and social institutions
is set up to substitute it—endangering autonomy itself, hindering the promises of the
autonomous human being from being realised. Furthermore, contracts are not made
by men anymore, they are made by organisations. The man of organisations is, of
course, anonymous and enjoys the irresponsibility of anonymity. And as contracts that are
dictated by organisations play a decisive role, the model of promise disappears, and even
the people who creep forth from the mouth-hole of organisations behave as they are
accustomed to. E.g. product liability (which is limited even today) exist for mainly
political reasons and not owing to the logic of private law. Also, and more importantly,
law tends to accept that one shall promise almost nothing to enter into a contract.
Roughly speaking, a bank is keeping one’s money as a deposit according to terms it
wishes and conditions it sees fit. (Pursuant to the practice of the National Savings
Bank [“OTP”] major cash disbursements may take place several days following prior
notice—allegedly for security reasons. Nobody seems to care that this does not at all
serve the interests of the depositor.) Does a statement that is subject to constant
change fit within the concept of promise? And if the statement of bank is not a
promise, then what is it? Mightiness based upon involuntary consent?

* de La Rochefoucauld, F.: Maxims. Baltimore, 1959. 38.
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the rule and some further factors behind the rule). Promise is to be kept for
heteronomous, external reasons that do not concern the promisor.29 Hart
takes promise as a means necessary in economic relations, as an instrument of
self-biding. Empirically this approach might be close to contract law’s notion
of recognition of promise, but as a practical or utilitarian consideration, it
amounts to an component of moral theory on law, and not a moral basis
for law.

According to Kant, the action following one’s own act of choice (reason)
presents the action as objectively necessary, i.e. makes it a duty® by
adjusting it to the moral law. Just to avoid misunderstanding: “The activity
of the Faculty of Desire may proceed in accordance with Conceptions; and
in so far as the Principle thus determining it to action is found in the mind,
and not in its object it constitutes a Power acting or not acting according to
liking. In so far as the activity is accompanied with the Consciousness of the
Power of the action to produce the Object, it forms an act of Choice”.” It
means (simplifying the point) that the act of choice is the action governed
from inside and recognized as that. One keeps a promise because of the
dictates of the law of reason. Any other action would be contradictory: if
keeping promises is not rendered as the general standard of action, it will be
impossible for anyone to promise. Promise ceases to exist just like the
possibility of autonomous action.

“For, the universality of a law that everyone, when he believes himself to
be in need, could promise whatever he pleases with the intention of not
keeping it would make the promise and the end one might have in it itself
impossible, since no one would believe what was promised him but would
laugh at all such expressions as vain pretenses.”32

* Hart, H. L. A.: The Concept of Law. 2nd ed., Oxford, 1998.

* See Kant: op. cit., 18.

> Kant: op. cit., 12.

* Kant, I.: Groundwork of the Metaphysics of Morals [Grundlegung zur Metaphysik
der Sitten], (ed.: Mary Gregor); Cambridge, 1997, 32.

The first part of the above quotation reads as follows: “Another finds himself
urged by need to borrow money. He well knows that he will not be able to repay it
within a determinate time. He would like to make such a promise, but he still has
enough conscience to ask himself: is it not forbidden and contrary to duty to help
oneself out of need in such a way? Supposing the he still decided to do so, his maxim
of action would go as follows: when I believe myself to be in need of money I shall
borrow money and promise to repay it, even though I know this will never happen.
Now this principle of self-love or personal advantage is perhaps quite consistent with
my whole future welfare, but the question now is whether it is right. I therefore turn
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As the promisor follows his own law, his action corresponds to moral
duty. But why does the rule of reason command promises to be kept? Duty
is to be followed, says Kant. But why? When criticising Mendelssohn,
Kant rejects the question itself. In his theory of right Kant submits: “The
question is put thus: ‘Why ought I to keep my Promise?’ for it is assumed as
understood as understood by all that I ought to do so. It is, however,
absolutely impossible to give any further proof of the Categorical Imperative
implied... It is a Postulate of the Pure Reason...”” This remark applies to
promise in contractual relations. So the question makes no sense in law—
and only in law. George Fletcher, commenting upon Kant’s above mentioned
standpoint, finds that in contract law freedom of action falls under
limitations by way of promise, as certain decisions are handed over to the
other party. “The different outcomes under the moral and legal theory
highlight divergent concerns: the former with the promisor's internal
struggle and the latter with the problem of power and control between two
distinct individuals.”*

Kant does not elaborate on the origin of the binding force of offer,
finding that it is impossible to prove and shall be accepted as a categorical
imperative. Nonetheless, outside the theory of right it well might be
possible to find some moral reason that explains the binding force of
promise. Then, this moral basis might affect law, and, by the same token,
contract as well.

Certain versions of the Kantian conception do not take the promisor’s
relation to himself as the basis for the obligation to keep promises. In this
respect, Charles Fried’s attempt is remarkable. In his book of 1981 Fried
establishes the binding force of modern contract upon promise: “since a
contract is first of all a promise, a contract must be kept because a
promise must be kept.”” According to Fried, men are free for they can

the demand of self-love into a universal law and put the question as follows: how
would it be if my maxim became a universal law? I then see at once that it could never
hold as a universal law of nature and be consistent with itself, but must necessarily
contradict itself.”

The Kantian tenet of self-contradiction and the collapse of the social institution
of promise as its consequence can also be found in Locke and in Hume’s con-
ventionalism. Kant, however, connects those elements to autonomous action, and
turns them into an internal law of action.

* Kant: The Philosophy of Law | Metaphysik der Sitten. op. cit., 103-104.

* Fletcher, D.: Law and Morality: A Kantian Perspective. Columbia Law Review,
1987. 533, 547.

% Fried: Contract as Promise. op. cit. 17.
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establish contacts with others, human freedom is realised in those relations,
and this is the source of the binding force of promise—and, at the same
time, its moral basis, as it is an act of freedom. “An individual is morally
bound to keep promises because he has intentionally invoked a convention
whose function it is to give grounds—moral grounds—for another to expect
the promise performance. To renege is to abuse a confidence he was free to
invite or not, and which he intentionally did invite.”*® Immorality consists in
abusing someone’s confidence and, by way of that, not treating the other
person as an autonomous being. This is morally wrong.

A variation of Fried’s approach is to hold that the promisee’s trust is
an assumption regarding the promisor as an autonomous being. In this
context failure to perform undermines the promisor’s autonomy. One, who
wants to be autonomous, also has to act as an autonomous being in
relation to others. Promises must to be kept to avoid being seen as an
abuser of confidence. Moral duty is replaced by virtue, or, perhaps, by the
social sanction.

While Fried takes into consideration the promisor’s morality, other
theories seek the binding force of promise in its impacts on others who
rely upon it. Promise triggers an expectation (confidence), and violating it
is unjust or morally wrong. Scanlon,”” for example, derives the binding
force of promise from the detrimental consequences caused by the violation of
the promise to those who relied on it. According to principles requiring
the avoidance of harm, a breach of promise adversely affecting another
person is morally wrong. Everyone, including the promisor, is under a
duty to refrain from causing disadvantage or harm to others. Avoiding
wrongfulness is the promisor's moral duty. (Consequently, if a breach of
promise is not detrimental, there is no violation of duty. The same applies
when some greater harm is avoided by breaching a promise.)

When focusing on how the promisor may be discharged of the promise
it is easy to point out the difference between this external justification of
the binding force of promise implied in the assertion of claims and the
Kantian justification that centres around the promisor. A promise is not to
be kept if the promisee releases the promisor. Did the person released this
way keep his promise? Shall he still condemn himself in foro interno?
Furthermore, how shall an external observer view the ones favoured by

* Fried: Contract as Promise. op. cit. 16.
¥ See Scanlon, T. M.: Promises and Contracts. In: The Theory of Contract Law
(ed.: Peter Benson). Cambridge, 2001.
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benevolence and equity? What kind of a freedom can be completely
dependent upon others?

I regard a stricter version of moral obligation as valid. This approach
seeks the basis of the obligation in the act itself, and not in the relation-
ship with the addressee. If a promise is kept because someone else expects
it (or enforces it), then the cause of the action does not lie in the actor.
What makes a being autonomous is the reason why he keeps his promise.
He does not keep his promise for he promised to someone else, but
because of himself. The duty to oneself becomes the basis for keeping a
promise. The obligation derives from one’s own freedom and autonomy
and not from the recognition of another’s autonomy via a promise. Assuming
an obligation is an act and a consequence of freedom. Following Kant, the
person who acts upon an obligation, is a moral being—who chooses to
follow the law of reason. Thus, acting in fulfilment of an obligation that
originates from a promise amounts to a duty (unless the duty is not
contrary to the law of reason, that is a very low standard). It means that by
keeping a promise without regard to any other person, one justifies himself
as a moral being.

Promise leads to self-obligation as follows.

Suppose that 1 have an idea concerning some future action of mine. I
may go jogging in the park today. It is time to go jogging in the park, etc.

To this idea, I attribute the character of a decision. The question is
what makes the idea of a future action into a resolution. The issue can be
approached in an empirical way—I adjust some of my plans and particular
actions to it. The connection can be rather weak when this adjustment
remains on the level of ideas. But if I go to bed earlier or prepare my
shoes, I actually reinforce my decision by actions. I may also underpin my
resolution by means of social representation: I make a vow. For a religious
person, this is a serious obligation as the believer exposes himself to the
judgements and sanctions of an imaginary external force. The force can be
external in the sense that in the case of breaching the vow, one anticipates
the punishment of fate—that is, one attaches a sanction to it. But one does
not have to be a believer to be able to self-oblige. Self-obligation might be
a case of normal schizophrenia or the ability of man to reflect upon
himself. What transforms an idea into a resolution is that one renders
the realization of the resolution to become the measure of his moral
judgement on himself. Certainly, this is possible on different levels of
consciousness, and can work not only in anticipation but subsequently as
well. I have not gone jogging for a week (with all sorts of excuses)—if I
do not go tomorrow, I am a good-for-nothing (lazy, stupid, etc.) man. (The
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condemnation might be not only moral, but also intellectual, although
even in the latter case it has a moral fault behind it. Stupidity or ignorance
of health is one’s moral fault.)

Suppose that I announce: from now on, I will go jogging every morning
(I make an announcement that I made a vow to myself on jogging). ® This
promise will already be subject to sanctions (backbiting, contempt, etc.).
What will be the ground for contempt? My own breach of obligation. I will
be condemned for breaching my obligation, although my action was not
detrimental to anyone else, no one could establish any material expectation
on me: the action concerned only myself.

Telling someone that “I promised myself to go jogging from now on”
is not a promise in the legal sense of the word. It is different than saying:
“I promise you to go jogging every morning”. In a legal system based on
the morals of promise, it would be a promise giving rise to an obligation,
an enforceable promise. Whether law will really provide protection against
breaching this promise is a different matter. After all, what kind of right did I
confer upon the promisee? A right to see me jogging? Without conferring
a right, there is no contract, no legal obligation.

Before dwelling on the possible legal relevance of the concept of *“promise
as obligation”, it is in place to mention a potential practical counter-argument.
With becoming widespread such a practical approach undermines the very
possibility of moral existence in everyday life. “Undermining” describes a
situation where insisting on promises results in a recurrent failure of one’s
way of living. The counter-argument holds that it is completely irrelevant
how one defines himself—all that matters is the social context. The whole
line or argument is foolish, it is the logic of the blockhead. Why would it
be wrong to depart from one’s resolution? Why should one do something
that is unpleasant or that is against his interests? The principle of pacta
sunt servanda is based on the premise that an offer can not be against the
offeror’s interests, as there is consideration for his performance. Where
public opinion does not find the interest satisfied, promise is not binding
and it does not have to be kept. Adaptation is freedom itself. Even the
promise made to someone else is not to be kept unless the other party can
force me to perform. As others have expectations, and costs based on
those expectations, others put a system [like law] in motion if observing a
promise is instrumental to their interests.

This line of argument allows for the existence of promise only as mere
reflectivity. Empirically a promise is binding to the extent there is a chance

8 Atiyah deals with this issue in another context. See Atiyah: Promises. op. cit. 534.
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for successful enforcement. This approach may culminate in destructive
tendencies: the less likely it is to expect a promise to be kept, the more
resources are needed for the enforcement thereof. In the meantime, the
chances of calling an amoral promisor to account are diminishing, due to
the availability of limited resources. Various dubious and desperate efforts
were made in modern times to devise techniques for securing performance;
solutions range from expensive guarantees to blacklisting violators and
non-performers. Still, modern law and modern standards of conduct widely
tolerate non-performance, they settle for paying damages. In these cases
the amount of damages is adjusted not to the value of a promise, but to the
“reasonability” of the expectation generated by the promise. In trade relations
it is acceptable to breach a promise and to deliver to someone else, if the
other person pays a higher price. A seller is reasonable as long as the
profit made this way is higher than the damages to be paid, that is, as long
as the contracting party suffering harm can obtain the goods at a price
lower than the price received by the seller. According to economic analysis,
this is about cost-effective expenditure, and, thus, constitutes a reasonable
course of action. Morality seems to be irrational. Coercion to enforce a
promise is expensive. Then why keep a promise? No one will be caught
anyway.

Any conception that takes promise as generating some obligation must
respond to the following problem.39 I receive a thousand pounds in exchange
for promising that I will pay it back. Do I have to pay it back because I
received it? Or because I promised to repay it? More people believe that
they would pay the money back because they had received it, because it
does not belong to them. It may well be that this conception is backed by
respect for property, and not by ethical premises upon the principle of
promise. It would be unjust to keep what belongs to someone else. As a
result of a failure to follow the rule voluntarily, what is owed might be
taken away in line with the requirements of corrective justice. Logic
behind the rule of positive law also promotes the interest in seeing a loan
returned: it has to be returned because it was given. The enforcement of
returning a loan is not based on the binding force of promise; promise is
almost irrelevant from a legal perspective, or from the perspective of the
creditor. For law a promise to repay is less relevant than restoring the
state of affairs that conforms with justice. That is, regardless of promise, a
usurious interest rate on a loan does not have to be paid. Morally, for
autonomous morals of obligation, one is not condemned for having obtained

» Atiyah: Promises. op. cit. 34.
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something, but because of the promise made in regard to that thing.
Otherwise this case would be similar to finding a banknote, even knowing
to whom it belongs—and not handing it over. This is not a great honour,
but is not a problem of fidelity either.

Promise is an act of freedom by which one establishes a rule to himself.
If someone does not admit to being bound by his promise, he excludes his
own freedom. Freedom is justified by way of voluntary (in Kantian terms,
arbitrary) constraint, by voluntary self-denial. One has free will (one is free)
only in case what is willed derives from himself, if one sets tasks for himself.

4. The Relationship of Promise and Obligation Asserted in Contract
and in Contract Law

Contract law preserves something from the moral characteristics of promise.
According to Fried contracts can be understood in light of promise as a
moral concept. Scanlon holds that the similarities between promise and
contract are due to shared values they are rooted in. Although, as Scanlon
adds, these values trigger different reactions in law and in moral theory,
thus, promise and contract are parallel (:oncepts.40

There are various, competing conceptions on the moral binding force
of promise. Furthermore, despite all attempts of international unification,
legal families provide different solutions. What is the role of obligation
established by a promise in legal solutions?

Kant sharply contrasts duties of virtue and duties of right, i.e. duties
that can not be based upon the sense of duty that is to be found in every
rational being.41 A creditor can not tell a debtor that “you are obliged to
pay it back by your own reason”. Still, there is such a moral obligation. In
principle, it would be possible for a legal rule to enforce promise-based
obligations. At certain points in history, law was not far from this, and the
established principles of modern continental legal systems seem to
correspond. Law, even if it becomes positive, can serve the morality of
freedom. Even Savigny, this rather authoritarian Prussian minister of justice,
thought that he had to believe and proclaim it.

Regarding the relevance of promise for contract law, it is important to
examine certain factors which create the impression that promise (the
contents of an offer) is of secondary significance, if not irrelevant al-

“ See Scanlon: Promises... op. cit. 86.
*' See Kant: The Philosophy of Law / Metaphysik der Sitten. op. cit., 24-26.
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together. Especially German jurisprudence excels in reading clauses into
contracts never contemplated by the parties. Nonetheless, promise, or
offer may be relevant even if it does not cover the promised performance
or its conditions. Also, if a party is released from a contract due to the
change of circumstances [clausula rebus sic stantibus], it is not to mean
that promises are not binding. The promisor’s intent does not have to
extend to complicated future situations. In principle—unless there is a
reason to suppose otherwise—it is acceptable as a premise that a promise
covers everyday, common or foreseeable situations,* and it is binding to
such extent. Note that a promise is an act of freedom and is universalis-
able to the extent it complies with rules of reason.

In order to examine the validity and predictive force of various moral
conceptions, it is instrumental to compare their views on the moral binding
force of promise and the legal regulations of performance at the three stages
of the contract’s existence. Such an analysis might reveal moral conceptions
underlying contemporary legal regulations. The three stages to examine are:
conclusion of the contract—with particular reference to the binding force of
offer; performance—focusing on the requirement of good faith and co-ope-
ration; and breach of contract—concentrating on the target of legal sanctions.

1. How long is the offeror bound by the offer without any contractual
stipulation in this regard? And, provided that promise has any significance,
may the offeror set a date for that ex post? Regarding the binding force of
an offer, common law and civil law jurisdictions developed radically different
solutions.* Under common law, an offer may be revoked any time before its
acceptance, even in if the offer contained an express stipulation on its
validity. This is an instance of complete disregard of the principle of
promise. This effect is somewhat eased as the rule does not apply to offers
made upon consideration. The binding force of an offer, thus, depends on
an external factor, although not on the expectations of another person. In
U.S. jurisprudence an offer is not revocable irrespective of consideration,
when another person acted relying on the offer. The freedom of revoking an
offer is further relaxed, as acceptance does not have to reach the offeror:
an offer becomes irrevocable when acceptance is placed in the mailbox of
the offeror.

In Romanist legal systems, and, thus, in French jurisprudence, damages
are due if an offer is revoked before its acceptance. Courts determine the

“2BH 1986/11. 469.
“ See Zweigert—Kotz: op. cit., 351.
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binding force of offer on a case-by--case basis. Some hold that damages
are due because the revocation of an offer breaches a fictitious preliminary
contract on the binding force of the offer. This is the fiction of the promise
principle. According to another conception, however, this is a tort—a
conception which is in accord with Scanlon’s views.

Pursuant to the promise-based solution of Art.862(3) of the Austrian
Civil Code (ABGB), the offeror is bound by his offer, he could not be
released by any act of revocation. S.145 of the German Civil Code (BGB)
provides a similar solution. The offeror has to state that the offer was
made ohne obligo, this way turning the offer into a call for offers (tender),
which upon acceptance is then transformed into a consent by silence on
the basis of the principle of co-operation in good faith (Treu und Glauben).
In theory this is a case for the morals of promise. Courts, however, are
tampering with such promises. In addition, an offer is effective until it
reaches the addressee. Regarding this rule the findings of Zweigert and
K&tz are characteristic of a legalistic approach. They hold that the German
solution is rational because the events are controlled by the offeror, thus,
it makes perfect sense to allocate risks on his side.

The approach of the Hungarian Civil Code is also radical: an offer, a
promise, is transient unless the will wants it otherwise. But the offer (the
“expression of intent”) by its nature seems to disperse into air, unless the
watchful acceptor catches it with the butterfly-net of his will before it would
vanish altogether. This solution is utterly reasonable for the purposes of
trade security. Still, what kind of promise is this, from the perspective of the
binding force of promise? In the case of transactions between parties who
are not present, the offer is binding as long as a response may be expected
under ordinary circumstances. Pursuant to Art. 211(2) of the Hungarian Civil
Code, the usual period is to be estimated with regard to the means of transmission.
To this extent the Hungarian Civil Code is closer to the promise-principle,
although it supplements the promise principle with trade customs and
practices. The means of sending the offer may indicate the durability of a
promise. To the extent the validity of a promise is established on the basis
of its form, the reference to trade customs is used to establish the binding
force of the promise. Still, the custom applicable to the arrival of the offer is
about the qualities of performance, and not of promise itself. No matter how
reasonable, the rule reinforces trade customs and practices, but not promise.
Therefore, it does not follow the logic of self-binding reflected in promise.
Promise, or will, creates an occasion for applying legal conventions.

Promise as a source of obligation is secondary even in German and
Hungarian law. Will mainly stands to make it possible for a party to
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subject himself freely to the rules of the game prescribed in law. Even if it
is supposed that the moral of promise is acknowledged in positive law,
unless there are express reservations, an offer does not serve the observance
of a promise—it binds the promisor pursuant to conventions defined in
contract law. The logic of these conventions is by no means adjusted to
the promisor’s moral absolutism. Instead, it is guided by considerations on
trade security and risk allocation. Conventions on the binding force of
offer do not maximise the binding force of promise. Without an express
disposition of the offeror, the choice of an autonomous subject is rather
limited: he makes an offer by mail, by telephone, his offer is about sale
and purchase, lease, etc. What is not mentioned in the offer, is added by
statute and by courts. Such supplements, however, do not respect the
presumable will of the offeror. With a rough offer, the offeror submits
himself to contractual conventions. Like a chess-master, the offeror may
pick an opening. A contracting party, however, has less freedom than a
chess player, as parties to a contract shall make their further moves in
compliance with the law. This is far stricter of a constraint than deciding
which figure to move. A contracting party who is silent about cogent and
dispositive rules is like a chess player with no creativity, a player who
opts for Nimzo indian defense and, after the opening, sticks to the moves
of game 21 of the Capablanca-Alekhine title match of 1927.

2. Co-operation upon good faith is the guiding principle of the Hungarian
Civil Code. This would even follow from the concept of promise: if a promise
is binding, one has to act upon it as long as the promise is effective.
Good faith concerns primarily the promisor. Secondarily and consequently, it
also concerns the other party who makes a promise in respect to his
consideration. The promisor—according to the convention concerning
promise or his own law of reason—has to suppose that his partner is
acting in good faith. Indeed, promise corresponds to a “univerzalisable”
law of reason in the sense and to the extent that every promise establishes
an obligation. Hence, one has to regard as binding not only his own
promises but also those promises made by the other party, at least until the
other party breaches his promise, or until one can reasonably suppose that
the other party will breach his promise (the latter being recognized by
English law as anticipatory breach). Without a specific meaning attributed
to it in law, an expression of will would mean that a promise is to be taken
seriously, one can not be released from it upon random excuses. According to
Cicero, it is unjust to breach a standard created for ourselves: “justice
rests upon the foundation stone of good faith, that is to say, truthfulness



PROMISE AND CONTRACT: ON THE LIMITED ROLE OF SOCIAL IDEAS 81

and scrupulous observance of promises and covenants ... [T]he term fides,
‘good faith’, originally signified a promise which has been kept (fiar)”
Law can do nothing about it. Economy needs average dishonest people
who set up rules for themselves, or at least such judges are needed who
would decide accordingly. In the name of fairness and good faith, one does
not have to do everything at all to keep a promise. The standard of liability
for cooperation is what is generally expectable in a given situation.

3. Breach of contract. In order to render the rules of the game un-
ambiguous, the accomplishment of private law is to provide sanction for
breach of conventions. Primarily this is achieved not by enforcing a proper
step, i.e. a convention. A solution unusual in private law is to punish the
mischief (although see the crimes of bankruptcy). Or, as a far more typical
reaction, it proceeds from the assumption that the other party is expected
to follow the law, and, thus, private law puts the party who (supposedly)
relies on the behaviour of the other party to a state in which he would
have been if the rule had been complied with. But private law does not
restore or create a state called for by the promise. When contract law, or
civil law in general, concentrates on damages caused by a certain conduct,
it turns out to be indifferent about the conduct itself.

As to expectations concerning the performance of a contract, at the
outset, there is a remarkable difference between common law and civil law
legal systems that were under Pandectist (and later German) influence. By
now these systems, despite textual and doctrinal differences, have remarkably
convergﬁed, just as it was predicted by Eorsi’s “veiled convergence”
theory.” Contrary to common law, civil law legal systems are based upon
the principle of performance in kind, thus, promise appears to be enforce-
able, performable. “The principle of pacta sunt servanda, as has already
been pointed out, was not merely a tenet enforced by the State but was on a
highly respected place in the moral value scale. (...) The pacta sunt
servanda principle was based on the ‘sanctity’ of private ownership and the

* Cicero: On Duties (De Officiis). In: Cicero, M. T.: Brutus, On the Nature of the
Gods, On Divination, On Duties. Chicago, 1950, 473-474. Of course, Cicero is not
duty-absolutist. “But occasions often arise, when those duties which seem most
becoming to the just man... undergo a change... It may, for example, not be a duty to
restore a trust or to fulfil a promise, and it may become right and proper sometimes
to evade and not to observe what truth and honour would usually demand.” See ibid.
475.

* See Eorsi: Osszehasonlito polgdri jog and Comparative Civil (Private) Law. op. cit.
216.
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will of the private owner: it protected private ownership by attaching to the
freedom of will the acceptance of responsibility for freely resolved acts.”*

In practice, however, legal systems that insist upon pacta sunt servanda
offer a choice to the adversely affected party between performance in kind
and damages. Despite the culture of will, promise is a ticket to a game
where one either performs or pays according to the intent of the other
party. Why would one insist on performance in kind by a party who already
caused much trouble, when the problem can be easily settled through the
market? The market of modern economy offers innumerably more options
of covering purchase than closed society that was familiar to the Pandectists.
The binding force of promise is weakened further in the light of the object
of compensation, i.e. what damages are meant to cover, what state should
the promisee be put via compensation. Does compensation really put a
promisee in a state which he would have been, had the promise been kept?
The answer goes in the negative in the legal systems of virtually modern
market economies. The state of affairs as promised is rarely ever the sole
controlling factor. Typically, courts take into consideration the actual (or
reasonably expectable) conduct of the acceptor. In this respect, the reliance
theory of common law provides the most straightforward example, allowing
compensation only for damages occurring in relation to conduct in reliance
of the promise. Thus, compensation is based not on promise, but on the trust
of the other party. In cases where only actual damages are covered the
concept of restitution delivers a similar outcome in continental legal systems.
In addition, Hungarian law imposes an active duty on the promisee to
mitigate damages. The notion of damages does not cover the collapse of the
promisee’s personal expectations. Law is indifferent to mental frustration.
De minimis non curat. Humiliation and unremedied resentment, even if
cause by public authorities, belong to human condition. The other is not
hell, but the business partner is at least purgatory.

Consequently, while modern contract law, and especially continental
contract law, preserves some components that refer to an obligation
stemming from promise, the predicting force of a heteronymous concept
of obligation is still greater. Nonetheless, even the latter is not asserted in
a consistent manner, partly because of legal policy considerations (i.e. the

“ Eorsi: Osszehasonlité polgdri jog. op. cit. 247. and Eo6rsi: Comparative Civil
(Private) Law. op. cit. 265. Eorsi, at this stage of the discussion, points to the impact
on others (contractual partners and third parties) as the basis for the social
bindingness of the contractual obligation (for “bearing liability”).
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judiciary’s convenience), and partly on the basis of references to material
justice.

When contract is cleaned from the ornaments of the phraseology of
legal ideology, the difference between promise based on individual
autonomy and facts constituting contracts is striking. From the perspective
of moral of autonomy, contract, and even law as such, is amoral, or more
precisely, immoral. Considerations relevant for concluding contracts can
not contribute to the respect for promises, to reinforcing the moral order
of freely assumed duties. Contract law turns its back on autonomy. In
Germany, perhaps because it was impossible to live with the burdens
imposed by omitting to repair the flaws of the BGB, courts reformulated
contract law in the name of the principle of Treu and Glauben—and not
only in cases where the parties were silent. Working against allegedly
insensitive and selfish private autonomy, reformulation took place in the
name of ad hoc social justice.

In the history of contract law there were several attempts to link contracts
with moral concepts other than the one based on promise. While such
attempts may comply with the political agenda of the day, due to their
judicial arbitrariness and desultoriness, they can not serve predictability.
In order to define ethical standards, they refer to vague ideas of justice
expressed in legal norms; such ethical standards are meant to determine
which elements of a promise should be kept.47 According to this approach,
justice dictates that a promise may establish a contractual obligation only
by way of acceptance. The disciples of Pythagoras taught that justice lied
in reciprocity. “Therefore the just is intermediate between a sort of gain
and a sort of loss, viz. those which are involuntary; it consists in having
an equal amount before and after the transaction.”™ It would be unjust in
respect to commutative justice if one party failed to react in exchange
for the actions of the other party. Promise becomes binding by way of
acceptance and performance: as a gesture of avoiding injustice. Only such
promises are binding that serve a just purpose, leading to the requirement
equivalence of values exchanged.

Still, there are logical difficulties concerning the assertion of just promises.
The requirement of commutative justice will not resolve the problem arising

*7 As an advocate of this standpoint, see Kronman, A.: Contract Law and Distributive
Justice, Yale Law Journal, 1980. 472.

“ Aristotle: Nicomachean Ethics. In: The Complete Works of Aristotle. The
Revised Oxford Translation (ed.:. Jonathan Barnes). vol. 2.; Princeton, 1995, 1787
[1132b].
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from situations where both parties had made their promises but neither has
performed yet. This problem is typical in consensual theories. When
neither promise is enforced, commutative justice is not violated. Benevolent
donations may cause further problems. Following Aristotle, Thomas of
Aquinas proclaimed that, in respect to promises and gifts there is no
reciprocity, while there clearly is a duty. Law must enforce promises
serving virtue and justice. This ethical approach is reinforced by claims
concerning material justice and by the entire social conception of law.

Suppression of the moral of promise in contract law is more than a
simple change in ideology. Reference to morality affects obedience to law.
It does matter whether the glaze is made of paper or burned sugar. Créme
brulee is all about the glaze—try to replace it with cardboard. In the context
of contracts, governmental coercion to enforce contracts or damages is
accepted, and—even more—expected, because in doing so government acts
in accordance with the requirements of good morals. It takes a closer analysis to
show that moral expectations are irrelevant for the state, and that the state
considers not the position of the one who is acting, but the position of the
one who is expecting. Moreover, law determines when and to what extent a
promise is worthy of enforcement without being consistent about moral standards.
It is certain that law tends to promote the cause of the victims quiet inconsistently,
at least as a pro forma gesture of self-justification. This still seems to be
sufficient to preserve the fagade of law’s “morality”. This is all what is left from
the concept of “law’s ethical minimum?”. It is still another issue, whether society
is willing to acknowledge legal norms and their enforcers as effective safeguards
of moral order on the basis of actual legal norms and their enforcement.

5. What is Contract Law For, or, To What Extent is It Possible to Divert
Legal Conventions Towards an Individual Moral Course?

Gyula E6rsi would be right in finding the lament on the decline of the
morals of promise outdated.” After all, the mobilising slogans of con-
temporary law are stabilisation of monopoly capitalist economy, social-
welfare issues, the “protection of the weak”, economic and legal efficiency.
However, there is no lamentation here, since as Vilmos Peschka rightly
observed, subjective morality in itself can not determine the ethical.™ It is
still considerable whether autonomy may influence law at all via ethics, this

* Eorsi: Comparative Civil (Private) Law. op. cit. See his discussion of Riperts ideas.
* See Peschka, V.: Az erika vonzdsdban (Attracted by Ethics). Budapest, 1980, 128.
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distillation of momentary truths. Keeping in mind the characteristics of law,
a consistently promise-based law might not even be necessary. It is still
noteworthy, though, that moral as reflected in socially filtered ethics
determining law appears as distant memories of a teenage love affair.

Even Kant did not hold that morals may determine law, or may determine
actions against the law. He regarded legal obligations as autonomous. None-
theless, it is worth reconsidering the critical and assertive role moral premises
may have vis-a-vis law. The mirror held by the morals of autonomy in front of
the contracting party and contract law reflects a rather unattractive image.
Codification attempts in the 19th century aimed to save the world from
jurisprudence and unjust customs.”' Legislation could not find a better task
ever since. What is the task of contract law, that is, of legal rules applicable to
contracts? Can it promote the autonomy of the parties, if that holds one of the
parties captive? What kind of justice can it impose upon the parties, and to
what extent? By what dictates of reason does it remedy the weak predictive
capacities of contracting parties and their treatment of unforeseeable events?

Upon the morals of promise it was (and still is) possible to draft such
laws for contracts, which would be more consistent about justice than the
kind of material justice that invades contracts jurisprudence and suppresses
autonomy. Promise-autonomy could become a basis for more stringent legal
rules, which are not based on reliance. Such rules are not necessarily less
effective than contemporary solutions. One-sided mightiness may well be
reduced on Kantian premises, keeping in mind that one’s freedom does not
go beyond the boundaries of the freedom of other’s. Within such a concept,
abuse of power may result in invalidity without having to give way to
convoluted attempts of judicial paternalism in the name of material justice.
As Lajos Vékas observed ‘“social requirements concerning social justice
proved stronger than any ideal and classical principle ... [IJn industrialised
societies assuring the common good to the greatest possible extent is possible
by way of a democratic form of government”.52 It does not follow, however,
that this would require a kind of openness that renders possible nothing
but judicially assisted business pragmatism and statutory intervention that
satisfies the needs of political populism without consistent governmental
enforcement measures.

*' See Wieacker, F.: A History of Private Law in Europe. Oxford, 1995, 258.

% yékis, L.: Gondolatok az ij polgdri torvénykodnyv elé (Preliminary Thoughts to
the New Civil Code). In: Van és legyen a jogban: Tanulmdnyok Peschka Vilmos 70.
sziiletésnapjdra (Is and Ought in Law: Essays for the 70th Birthday of Vilmos
Peschka). Budapest, 1999, 358.
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It is not at all peculiar for dispositive (and, incidentally, cogent) statutory
provisions to remedy gaps opened by carelessness or lack of time. The question
rather is when comes the time for legal intervention to fill those gaps.
According to Oliver Wendell Holmes, the point of departure for law is the
“bad man”. This is a reasonable and justified assumption, especially if one
expects law to protect society from “bad men”, including those cheating and
lying when entering into contracts. But legal regulation based on a
pragmatic conception may collide with a legal order based on autonomous
morality. The latter being a legal order envisioned by legislators who do not
intend to protect the members of society, but rather, intend to create such
circumstances within which a person is a human being of moral choice.

Promise may give rise to moral obligation if the promisor is rational, if
he is able to render his actions universal (as demonstrated in the case of
the promisor not willing to repay a loan). But this is regarded, even by
Kant, not as an empirical but a normative condition: man has to be seen
this way in order to be able to free him from his age of infancy one day.
Knowledge, time, and information instrumental to reasonableness are
limited. As an intellectual exercise, it is hard, costly, and—for the same
reason—almost impossible to foresee the entire scope of an undertaking,
to settle the risks in advance. Within certain limits, the legislator takes
care of establishing a universal law, which contracting parties were not
capable of, due to their intellectual or moral infancy, or hedonism. Legal
provisions regulate some eventualities not foreseen by the promisor, in a
manner as it is expectable from a reasonable man. (Then, the empirical
legislator soon arrives at trade customs as depositories of universalizable
maxims of action.) Most rules of contract law are dispositive, and that
allows for deviations from this supposed reasonableness. In certain cases,
the legislator’s efforts to make universal moral law into law might also mean
including Kantian requirements therein. The legislator, playing the role of
the Kantian man in place of contracting parties, declares that contractual
clauses that treat other people as mere instruments are contrary to good
morals. While a theory of law might promote morals, when following such
laws one’s actions will be only legal, and not moral.

There is a further difficulty regarding intellectual capacities and charac-
teristics of everyday knowledge, which shall be remedied by law. In the
Kantian examples, the promisor’s determination to perform is unlimited as
much as his ability to perform is. The promisor did not only decide (and,
thus, obliged) to pay 50 pounds, but he is able to do so. In reality, however,
as promises are attempts to rule the future, even such a simple case is
heavy with uncertainties that may disturb the fulfilment of a promise, or
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may require its ex post revision. What if the 50 pound note was stolen,
before it could have been handed over? What if by the time performance is
due, the promisor becomes impoverished and lives on begging? What if by the
time of performance the 50 pound note is worth nothing? The promisor's
consciousness can not encompass such cases—Ilaw has to make up for it.
And, especially in the case of contracts with consideration, law can not let
the promisor determine ex post about what he wanted in the first place. May
one insist upon a principle or a narrative of promise, will, or declaration,
one has to hold that in law promise continues its own legal existence.
Autonomy turns into heteronomy. What remains of freedom is submitting to
a game by—at least from one’s perspective—arbitrary rules. To conclude,
in contrast to the Kantian assumption, law attributes legal significance to a
will which is not fully determined: in real life, economic and other relations
are run upon indeterminate obligations and partial promises. There is room for
conditional promises and options. There is engagement before marriage that
has legal consequences in many legal systems. The factual is taken as an
obligation, it is elevated to the status of promise.

Law can not handle promise as giving rise to moral obligation, for —
as in law and in everyday life — the preconditions of autonomous promises
are lacking. Regulations substitute these deficiencies with other assumptions.
The first unrealised assumption is that a promise is made by a reasonable
man, who can universalise his actions and their consequences. For this
reason, many legal prohibitions prohibit promises. For instance, a contract is
against good morals if it binds one party, while the performance of the other
party depends on the occurrence of some event depending exclusively on
his own intentions. This rule, already incorporated in the law of the European
Communities, intends to secure universalisable promises.53 (From the
perspective of Aristotelian ethics, such a rule might constitute a violation
of distributive justice. One does not have to go that far, since such rules
may also be made to protect autonomy.)

If the binding force of promise is explained by submitting that in a
promise the promisor recognizes himself as an intelligent and autonomous
being (without which one can not expect to be recognised as such), why

% Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts.
Annex 1). Cf. 10. § (3) of the German Allgemeine Geschiiftsbedingungsgesetz: “(Riick-
trittsvorbehalt) Klauselverbote mit Wertungsmoglichkeit, In Allgemeinen Geschifts-
bedingungen ist insbesondere unwirksam die Vereinbarung eines Rechts des Verwenders,
sich ohne sachlich gerechtfertigen und im Vertrag angegebenen Grund von seiner
Leistunfgsplicht zu l6sen; dies gilt nicht fiir Dauerschuldverhiltnisse.”
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does this have such a minimal relevance in contract law? The answer lays in
the amorality of the world, of human relations and of law. Or, to phrase it in
an even sharper manner, in a contract one does not only make a promise
about goods or services: when concluding a contract, one also enters into an
agreement about his trustworthiness (fidelity) and establishes a standard of
expectations concerning the other party. This is demonstrated in contractual
default penalties and liquidated damages, although indemnification, unilateral
termination, and exemption from performance (even if they typically concern
external circumstances) may also be mentioned here. Liquidated damages
are far the best example: in case of breach of contract by the other party, in
exchange for proper assignment, the obligee agrees to settle for part of the
expected benefit. Thus, the obligee gives up part of the initially expected
performance in exchange for a secondary, more secure performance.54
Promise is transformed in the contract. It is not promise that matters but the
extent to which the acceptor takes it seriously: the more seriously he takes it
on the level of facticity (see reliance), the stronger the binding force of
promise will be—although it is all a matter of agreement. Damages are not
adjusted to reliance generated by the promise, but to the extent to which it
was possible to rely on the promise on the basis of the agreement, or to the
extent the obligee did actually rely on the promise. But even this brings by a
practical legal twist: acceptance does not justify the obligee’s unconditional
confidence; it justifies what the court regards as acceptable according to
trade considerations. At best, the standard is efficiency and de facto custom.

Conclusions

The relationship between promise as a moral category and facts treated as
promise in law is almost accidental. If, at the outset, there was some ground
to believe that law, and contract, should correspond with moral requirements
of promise on an elementary level, now it seems that law is at least
indifferent to factors that give rise to moral obligation based upon a promise.
Perhaps it is beneficial that law was liberated from the tutelage of morals,
as this way law was made more efficient. Nonetheless, law has become
morally empty. Even public law references to autonomy serve the limitation
of freedom.

*See Craswell, R.: Against Fuller and Perdue. The University of Chicago Law
Review, 2000. [ 14.
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Law uses terms that refer to morals and legislation—at least for public
purposes—has insisted for a long time (and perhaps even today) that it
asserts at least a moral minimum. In fact, however, for internal use, law is
proud that its ethically tainted terms gained predictable doctrinal content
as seen in the case of good faith or intent. That pride is truly justified for
arbitrariness begins with the application of dogmatically undigested terms,
where cases are decided with reference to brute public interest. Those
cases follow the bare logic of power, the dictates of private interests. The
separation of law and morals was widely celebrated—and there was some-
thing emancipating in it, paradoxically in the same sense as morals were
sought in the present analysis. When emancipated from the dictates of
morals, law served freedom better than legal norms formulated in morally
coloured legal systems until the 19th century.

Other moral critics hold law responsible for the loss of freedom, pre-
supposing that, following bourgeois revolutions, freedom was to be served
by law. Indeed, even if law was a means of social liberation, it is to be
received with reservations. Bourgeois revolutions—taking the French
Declaration of 1789 seriously—promised freedom only within the framework
of statutes: the private law of the Code Civil was freedom-loving only in
its rhetoric. The record of classical private law in guaranteeing freedom is
certainly remarkable, since it made possible all sorts of transactions among a
growing number of people and even enforced these under certain conditions.
However, freedom was of secondary importance for law, although, in respect
to freedom (as can be experienced once again today), it is pleasing when
public administration is bound by law. As far as private law, and contract
law, is concerned, beyond rhetoric, it did not centre around freedom and
autonomy. It strived for a kind of institutional or economic efficiency.
Ethical or moral rhetoric has survived at least in part, but gradually it is
losing its significance. According to Eotrsi’s summary—that does not sound
melancholic or resigned at all—modern law is centred around problems
that can not be solved by axiomatic methods as society is too complicated
for their application. “Legal system as a coherent conceptual system has
failed, and its constituents are now inde;s)endently used for part-purposes
which are often mutually contradictory.”5

S Ebrsi: Comparative Civil (Private) Law. op. cit., 167.
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Abstract. In the first part of the paper, the author provides an extensive analysis of the
take-over regulation of 1997, the first of this kind in Hungarian law. The author examines
the relationship of take-over and antitrust law pointing out the ambiguities of the
regulation of 1997. The second part of the paper is dedicated to the recent Hungarian
take-over regulation of 2001, containing more strict and detailed rules at the same time
increasing the regulative competence of the government agencies considerably. The paper
concludes on a note of doubt concerning the reasonableness of such an powerful extension
of state regulation.

The relationship between the rules of company law and securities law governing the
acquisition of shares of Hungarian public companies is an important problem of legal
dogmatics. Since the acquisition of shares is an issue essentially governed by company
law, the decision of the legislator both in 1997 and in 2001 to include the rules concerning
take-over into securities law (thus rigidly separating them from the rules of company law)
must be considered unreasonable.

It is argued that the fundamental problematic of the new regulation is that the
purport and the signification of the take-over legislation receded in the process of recent
legislation to give way to the prevalent and unjustifiably omnipotent requirements of
rigour and ,restoration of order*. The author, however, admits that the Hungarian
legislation has adopted rules very similar to other European jurisdictions.
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Take-over legislation is a comparatively recent development in Hungarian
law. Until the mid-1990s the issue of take-over legislation had not been
assigned particular importance, however, with the increasing significance of
the stock exchange and, consequently, of public companies limited by shares
(hereinafter referred to as companies), it gained momentum in Hungarian law.
As a result, in parallel with framing of the new Act on Business Associations
(hereinafter referred to as Companies Act), the first law, which considered
the principles of the European Union Directive 13, under elaboration and
discussion at the time and rejected in the middle of 2001, was drafted. Law
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enforcement, apart from some relevant litigation cases, practically did not
take place. At the end of 2000 and the beginning of 2001, however, the
issue overrode the professional scope and was given publicity in connection
with the case of Borsodchem Co. Ltd., as further in the paper I will revert back
to that.' The case also delivered a number of lessons and revealed problems
of legislation and law enforcement, besides, undoubtedly, boosting the
process of the revision of regulations in the relevant field.

I. The Regulation of 1997

1. Primarily, it is the notion itself that should be clarified. In terms of
take-overs, an “enterprise” is construed as a business association, a public
company. Take-overs do not cover either the acquisition of shares of a private
company or of a stake in a limited liability company, even if the respective
transaction results in a one-person company. That could imply an issue in
antitrust law (see definition below), but does not pose a problem of take-
over legislation. Although the effect of the regulation of 1997 was not
confined to quoted companies, it explicitly covered public companies, the
majority of which are quoted at the stock exchange, however, in principle,
public operation is not necessarily subject to official quotation at the
stock exchange.

A further notional element consists in the proportion of shares to be
acquired, which has been limited at a rate of 33 per cent under 1997 statutes,
and as I will point out, this rate didn’t change under 2001 regulations, apart
from relevant exceptions.

Before revising the underlying principles of the 1997 regulation, I will
look into the question whether and why the specific regulation is necessary,
i.e., in what way the regulation of “take-over” relates to the regulation of
the so-called acquisition of control, commonly known as antitrust law on
the one hand, and competition law on the other hand.

Concerning competition law, the crucial issue from the point of view
of take-over and antitrust legislation to be highlighted is that neither
antitrust law, nor take-over legislation can aim at gratuitous prevention of
acquisitions of company stakes. The objective of state regulation, however,
and Hungary is not peculiar in that respect, is the sustention of control
over and transparency of corporate structure and the acquisition of stakes.

' See below in Part 1.4.
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Antitrust regulation has limited justifiability in case of private enterprises,
which therefore remain relatively irrelevant to the following exposition.

The primary and substantive role of the (antitrust) regulation of
acquisition of control consists in the protection of minority shareholders’
interests in associations, which poses a complex and manifold problem.
Thereby, certain facilities that make information on acquisitions of various
proportions accessible for minority shareholders are legally guaranteed.
That objective of publicity in antitrust law is specified under Paras. (1)
and (2) of Art. 292 of Companies Act on notification liability, the neglect
of which is sanctioned by the reduction of voting rights. The facts of
control acquisition (significant holdings over 25 p.c., majority holdings over
50 p.c., and direct controlling interests over 75 p.c.) are stated in the
framework of the Companies Act as ideal models of the way voting rates
and the decision-making mechanisms are related in the association. A
further legal instrument is provided by granting minority shareholders the
right to sell their shares under given conditions on the one hand,’ or
exercise specific minority rights if they retain their membership in the
association, on the other hand.’ These legal instruments are supplemented
by guaranteed protection for creditors, which gained momentum under
Para. (3) of Art. 292 and Art. 296 of Companies Act. According to the
principle of shifting responsibility, the provisions concerning the protection
of creditors establish the direct responsibility of the acquirer under given
conditions.

With respect to the above mentioned facts, the limit of 33 p.c. specified
under the take-over regulation of 1997 does not seem justifiable in the first
approach, which, however, reveals the implementation of a distinctively
different legislative purpose and the application of according instruments.
As a matter of fact, the purpose of antitrust regulations is that minority
shareholders and creditors of the association are notified about the acquisition
of a specific proportion of shares, so that according decisions could be made
in the event of the acquisition of majority holdings or direct controlling
interest. Being aware of the acquisition, minority shareholders may opt for
selling their shares to the acquirer. Pursuant to creditor protection, however,
minority shareholders may also determine the scope of operation of the
acquired control, i.e. the limits beyond which the principle of company law,
stipulating that members are not held responsible for debts in specified
forms of associations, is ineffective. On the grounds of take-over statutes (as

2 See Act CXLIV of 1997, Para. (1) of Art. 295 of Companies Act.
* Para. (3) of Art. 295 of Companies Act.
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expounded below), the buyer is obliged to make a public offer to the share-
holders of the association for their shares. The public offer shall be
implemented in a manner and on condition that both the association and,
although that aspect is usually not referred to, its management are protected,
whereas elements of creditor protection are completely neglected by take-
over regulation. The consideration of the aspect of creditor protection points
to basic differences between antitrust law, which also covers transactions
following the acquisition of shares, on the one hand, and the 1997 regulation,
which confines the scope of take-over regulation to the transaction of the
public offer, the completion of which concludes the case from the legal
point of view, on the other hand.

With regards to the underlying causes of take-over regulation, the most
frequently mentioned factor is the publicity of the company. The operation
both in case of a quoted and a non-quoted public company presupposes a
wide scope of holders and the consequent fragmentation of company stock,
which, furthermore, implies the potential control of the company owing to a
relatively minor share. Of course, what is at stake is the assertion of the
level, so as the regulation should not impede, restrain or prevent transfer of
shares, which would contradict the structure and the role of a company
limited by shares. The optimal solution is taking a middle course, which
shall facilitate the achievement of goals favoured from the viewpoint of
legal policy without hindering free movement of capital or the realisation
of investments. The problem is not specific to Hungarian law, all countries
that intend to settle the problem encounter this specific regulatory dilemma.

Another problem is the relationship of take-over regulation to competition
law. While antitrust law, as mentioned above, secks to protect minority
shareholders’ rights and creditors’ interests, competition law purports to
maintain fairness of business and competition. Take-over regulation, however,
concerns both fields, when, on the one hand, it protects minority shareholders,
on the other hand, applies its own legal instruments to protect companies
and prevent cases that present so-called hostile take-overs, which is a function
similar to that of competition law.

2. In retrospect, the exposition of the development of take-over legislation
in Hungary will also focus on the relationship of company law to securities
law. The fact that Act VI of 1988, i.e. the first Act on Business Associations,
avoided the definition of that relationship is down to several reasons,

* See Part 1.7. below, on the potential collision of rules concerning acquisition
of control and take-over.
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primarily, that at the time of making the law, companies limited by shares
were not considered as a major field subject to company law. Although,
companies limited by shares were established at the time, the majority
sprang up as the outcome of the transformation of large state-owned
companies and the number of owners was comparably limited even after
privatisation. Furthermore, the operation of these companies was private,
whereas the first Companies Act confined the terminological distinction of
public and private formally to the foundation of the company, thereby
constructed public operation as the principal case and misinterpreted both
the situation and the foreseeable trends. The 1988 regulation also limited the
scope of antitrust statutes, by providing for legal proceedings exclusively
in the event of acquisition of control of a Hungarian company limited by
shares by another Hungarian company limited by shares.’ Such regulation,
however, was unreasonable in 1988 and the following years in view of the
situation in Hungary.

Accordingly, the first Act on Securities (hereinafter referred to as A.S.)
didn’t cover take-overs, nor did Act VI of 1990, although it provided for
publicising securities and shares. The take-over issue was accentuated as a
consequence of the development of European legislation on the one hand,
and the change of Hungarian circumstances in the second half of the
1990s on the other hand.

The Companies Act of 1997, as it is known, revised the regulation of
companies limited by shares substantively, and instituted profound changes in
the field of antitrust law by significantly extending its personal effect. The
relationship between the law on shares and law on securities, however,
remained unsolved or became even more problematic. Unexpectedly, with
reference to alleged or real interests of legal policy, the law on securities
preceded the Companies Act under elaboration, and provided for several
issues, in an objectionable way, which would be subject to the regulation
of shareholders’ rights, i.e. the Companies Act.’ After Act CXI of 1996,

* The Supreme Court made an attempt at an interpretation propter legem by the
purported extention of the term of “companies limited by shares” to foreign “corporations”
on the part of the acquirer, which as a concept could be construed logical, but could not be
not inferred from the text of the law, therefore it confronted with the resistance of both
theory and lower courts, expressed in e.g. one of the rulings of the Court of Budapest.

¢ Considering the limited scope of this paper, without further exposition let me
refer to the fact that the Companies Act bans the transformation of dematerialised
shares into printed shares under Para. (7) of Art. 22 of A.S., while it practically
disallowed the establishment of public companies, and prescribed the transformation
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i.e. the Act on Securities, had taken effect on 1st January, 1997, the makers of
the Companies Act were confronted with a fait accompli and the primacy
of securities law was unquestionable in the codification process of company
law. Another implication was that the passing of the Companies Act made
amendments to A.S. necessary, since take-over regulation was contained
by the latter (see Arts 94-94/H of A.S.), whereas doctrinal, structural and
substantive considerations would have justified its integration into the
regulation of shareholders’ rights, i.e. the Companies Act.’

3. The basic principle prescribed under Art. 180 of Companies Act, con-
cerning both bearer and registered shares, is that shares are freely trans-
ferable. Which fully complies with the principle that a company limited by
shares is an explicitly capital-based, not a person-based form of association
and, motivated by the aspect of mobility, securities as the exclusive form of
association representing membership rights shall be issued to members.
Notwithstanding, the Companies Act contains restrictive provisions. Art. 200
provides for pre-emptive, repurchase and purchase rights and purchase obli-
gations concerning shares, Art. 201 specifies that the memoranda of private
companies may confine the scope of transferable shares and categories of
shares to specific persons, while Art. 202 allows for protection from
hostile take-overs of private companies. According to a comparative
analysis of the rule of the Companies Act and A.S., the transfer of public
company shares under Art. 180 of Companies Act is feasible exclusively
under the regulation of A.S. Which implies that the acquisition of shares
under the limit of 33 p.c. is circumscribed under the Companies Act,
however, the acquisition of shares surpassing that limit as specified by
A.S. shall comply with the regulation of A.S. Under Para. (3) of Art. 94/H
of A.S. of 1997, the violation of these rules incurred the nullity of the
transfer of shares.

The regulation was provided under Para. (1) of Art. 94 of A.S., which
made the acquisition through direct or indirect transfer of voting shares of

of bearer’s shares into registered shares in case of private companies under Para. 3 of
Art. 231 of A.S.

’ According to judgement of the author of that article, this proposition is still
valid. Since issues of the conditions of share transfer are covered under the
regulation of 2001, it should have been integrated into the Companies Act. As far as
the relationship between securities law and company law is concerned, the second
part of this paper will point out that it has not changed, the amendments to the A.S.
under Act L of 2001 and the new draft law on capital markets are close to ignoring
the viewpoints of both the Companies Act and company law.
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a public company in excess of 33 p.c. subject to public offering. The text
definitely implied that the acquisition of non-voting preference shares was
not a matter of consideration with respect to the limit of 33 p.c. The acquisition
of shares, not pursuant to transfer, but other ways, e.g. inheritance, was not
covered by A.S. According to the provision of Para. (2), the proportion of
shares of a company in excess of 33 p.c. is subject to public offer, which
shall cover a further proportion of 50 p.c. of voting shares and convertible
bonds if the company issued any. In other words, according to the statute,
the acquirer of 33 p.c. of the shares can expect to be liable to buy a proportion
of 83 p.c. of the company shares in case the public offer is accepted.

The 1997 regulation included another crucial element, when it stated
that making a public offer was mandatory only once, i.e. following the
acquisition in excess of the limit of 33 p.c., since, according to the general
rules of the Companies Act concerning the transfer of shares, the buyer,
who later wished to increase the rate of control of 33 p.c., could do so
without making a public offer. The rule was not stated expressis verbis
under A.S., but, implicitly, the intention was obvious according to Para.
(1) of Art. 94.% On the other hand, since the application of take-over rules was
person-based, if the first buyer wished to transfer the acquired proportion
of shares in excess of 33 p.c. to another person, who thereby transgressed
the limit of 33 p.c. through the respective transaction, the new buyer was
liable to make a public offer.’

4. The text of Para. (1) of Art. 94 of A.S. includes reference to the
requirement of consideration of both direct and indirect transfer of shares
upon the assertion of control, which exceeds the limit of 33 p.c. Para. (5)
basically amended the previous rule by stating that shares indirectly held
by the offerors need to be considered upon the calculation of the level of
control as specified under Para. (1). That particular issue is worth thorough
examination, since the existence or non-existence of indirect stock, at least
formally, was a crucial point in the Borsodchem Co. Ltd., case referred to in
the introductory part of the paper, furthermore, the formulation of the
draft law left some room for improvement. Then again, the new regulation
brought into effect in the summer of 2001 elaborates in detail on that point,
making radical amendments, as further expounded in Part II.

s Commentary on the Companies Act includes an according statement, in: Tdr-
sasdgi torvény, cégtorvény (Companies Act, Act on Firms) Sarkoézy, T., 2nd revised
edition, Budapest, 2000, 569.

’ Commentary on the Companies Act, 570.



98 TAMAS SANDOR

I will start with the interpretation of the letters of the law. If,
according to other conditions and the proportion of acquired shares, the
necessity of making a public offer shall be asserted, i.e. whether the
proportion was under or over the 33 p.c. limit, then the calculation shall
concern not only the shares acquired directly by the respective person, but
the shares acquired indirectly and those to be acquired and directly or
indirectly in the future. The primary problem was posed by the fact that
A.S. in this part didn’t define the term of direct acquisition of shares.
Point 36 of Para. (2) of Art. 3 of A.S., however, provided a definition of
the term of indirect interest under the interpretative provisions. Accordingly,
indirect interest is constituted by a share of holding in an enterprise or a
share of voting and holding rights of the original enterprise, or by the
voting and holding rights of another enterprise, the calculation of which
shall be made as specified under Appendix 4 of Act on Credit Institutions
(hereinafter referred to as A.C.L)." Owing to the definition, the calculation
of the indirect acquisition of shares, not circumscribed in A.S., became
feasible. Appendix 4 of A.C.I, referred to under the passage “Calculation
of indirect interest” in A.S., specifies the calculation method of the
proportion of indirect interest as follows: the share of holding in the
“intermediate enterprise” circumscribed under Point III/12 of Appendix 2
of A.C.I. (defined as another enterprise in A.S.) shall be multiplied by the
share of holding or voting rights of the intermediate enterprise in the
original enterprise. With the following example, I will model the scheme
above. If a person intends to acquire a share of 20 p.c. in a public company
(i.e. original enterprise), whereas the given person owned a share of 50
p.c. in an enterprise (i.e. intermediate enterprise), which held a share of
30 p.c. in the original enterprise, according to the rules, that person will
own an indirect share of 15 p.c.. That proportion shall be added to the
direct share of 20 p.c., which makes up a total share of 35 p.c. Since the
proportion of acquired shares surpasses the limit of 33 p.c. in that case,
making a public offer is mandatory.

Appendix 4 of A.C.1., however, narrowed the scope of application of
rules concerning the acquisition of indirect interest in two respects. It
stipulated in one respect that the holding or voting rights under the rate of
25 p.c. in the intermediate enterprise shall be ignored, in another respect,
that a share of holding in an intermediate enterprise through more than
one enterprise shall not be considered. As for the implications of these
two rules applied to the example above, it follows that if the share of

'See, Act CXII of 1996 on Credit Institutions and Financial Enterprises.
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holding in the intermediate enterprise is only 20 p.c. instead of 50 p.c., it
shall be ignored, even if the share of holding of the intermediate enterprise is
higher than 30 p.c., for instance 50 p.c. The explanation is obvious and
makes both the purpose and meaning of the regulation understandable:
what is at stake is not a matter of quantities, but a matter of the quality of
control the buyer will exercise through the intermediate enterprise in the
company to be acquired. Which, furthermore, explains the second rule
mentioned above. The rule of the A.C.I., apparently and explicitly, broke
the links of enterprises by taking exclusively one intermediate enterprise into
consideration. If further enterprises, even one-person enterprises, interpolate,
they shall be ignored, therefore indirect ownership of shares shall not be
taken into consideration from the viewpoint of the 33 p.c. limit.

With respect to the above, the case of Borsodchem Co. Ltd., is worth
paying attention. As it is publicly known, Borsodchem Co. Ltd., is a public
company with quoted shares, and a proportion of its shares was acquired by
Russian and Austrian companies at the end of the year 2000. The Hungarian
Financial Supervisory Board (hereinafter referred to as Supervisory Board),
allegedly upon the incentive of the company, however, quite justifiably,
conducted investigation with the intention to reveal if any of the share-
holders had exceeded the 33 p.c. limit. If that had been the case, a public
offer should have been made with special respect to Para. (3) of Art. 94/H
of A.S., which states expressis verbis, that any agreement on transfer of
shares shall be nullified in the event of violation of rules concerning the
public offer transaction.

The investigation revealed that Russian and Austrian companies,
which acquired the shares, hadn’t exceeded the legal limit, and the context
was irrelevant to the case of the indirect transfer of shares prescribed in
A.S. or A.C.L. As a matter of fact, Appendix 4 of A.C.L, referred to above,
apparently stipulates that the concerted acquisition of shares by distinct
parties otherwise unrelated, or if the organisational alliance between them
doesn’t present a case defined under A.S. and A.C.I., shall not qualify as
indirect transfer of shares. The Supervisory Board stated explicitly that,
although, substantive legal offence hadn’t been perpetrated in the trans-
action of the acquisition of Borsodchem Co. Ltd., shares, the transaction
violated the spirit of the law, which (would have) served as a basis for
intervention. No argument is necessary for the indefensibility and unlaw-
fulness of the statement above, which reminds me of an age-long doctrine
recognised by every citizen in democratic states constituted on the rule of
law, that exclusively the presentation of a legal case may incur sanctions
in the event of statutory interdiction.
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An interpretation propter legem wouldn’t offer solutions, whereas the
amendment of the statute on the basis of the constitution, finally realised
under Act L of 2001, certainly could. Nevertheless, the consequences of
the effective law and the way it affects public companies raise further
concerns.

5. According to Para. (2) of Art. 94/B of A.S., at the request of the offeror
and preceding the announcement of the offer, the board of company
directors shall provide the necessary inforimation on the operation of the
company as a basis for definition of the terms of the offer. In practice, this
provision led to serious problems and the collision of interests, because,
on the one hand, the offeror obviously demands sufficient information for
the elaboration of the offer, on the other hand, the boundary between the
information reasonably demanded and the trade secrets of the company
was ambiguous. In other words, the regulation does not make a clear-cut
distinction between the data to be provided and the data that shall be or
must be exempt from this obligation. Underlying the issue is the dilemma
that no publicly accessible data needs to be requested from the company,
and again, publicly inaccessible data, i.e. trade secrets, cannot be de-
manded until the offeror has acquired holding in the company, since the
potentiality that the offeror is a competitor, cannot be ignored. The
dilemma has remained unsolved both by the secrecy agreement applied in
such case and the rule of Para. (3) of Art. 94/B of A.S., according to
which the data obtained shall be treated and used according to regulations
concerning trade and securities secrets. Neither could Para. (2) of Art. 94/A
of A.S. supply remedies by obliging the buyer to publicise its conceptions
on corporate policy and the future operation of the company to be acquired,
or, if the buyer was an economic organisation, to compile an information
brochure on its former business activities.

An array of problems emerged concerning the application of the provision
above. On the one hand, A.S. didn’t specify the stage the offeror had to
publicise the information at. According to the legal context, publication was
due at the time of making the public offer, consequently after the information
had been obtained from the company to be acquired. Which logically follows,
since the elaboration of corporate policy on the part of the offeror is
unfeasible without sufficient information. On the other hand, and obviously
inconsistently with the law-maker’s underlying purpose, the term of “business
association” was once again introduced, which, in the Companies Act, had
already proved inapplicable to foreign companies, which were not definable
as business associations according to Hungarian law.

/MAGYAR
FUBOMAN YOS AKADEMA
KONYVTARA
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No argument can be made for the requirement of the provision of infor-
mation on the company to be taken over or for the motives of the regulation
except that the public operation of the company confers both rights and
obligations. While the take-over regulations above have been formulated to
protect the shareholders’ rights, confidential data of the company thereby
could become public. In such cases the risk lies in the fact that, upon the
assertion of the purported take-over, the competitor may request the board
for and get access to data, whereas that competitor is later entitled to
decline to make an offer without consequences. The rule of A.S. of 1997
did not supply remedy for the problem.

6. The text of the law left no doubts about the transaction of the offer. It
had to be made for all shareholders and bondholders, and all the offerees
had equal rights to decide whether to accept or turn down the offer (Paras.
(3) and (4), Art. 94 of A.S. of 1997). The content and the elements covered
by the offer were meticulously defined under Para. (1) of Art. 94/A of
A.S. The quotation of the offer price regulated under Points a) and b) of Art. 5
of A.S. is crucial in case the respective share is not registered. According
to the rules concerning the transaction, the offeror shall simultaneously
notify both the Supervisory Board and the board of directors (Para.l. of Art.
94/B. of A.S.) about the offer. The authority of the board of directors was
restricted for a period between 30 and 60 days provided for the acceptance
of the public offer, since it was not entitled to make any decisions that
could interfere with the transaction. The A.S. included two modelling
cases: even if the board of directors is entitled to, it shall not decide to
increase the registered capital or to acquire company shares. Of course,
the ban applies to the shareholders, therefore rights related to the ordinary
meeting were not affected.

7. The Hungarian Financial Supervisory Board was given an extended
field of authority over public offering and the transaction of the take-over.
As mentioned above, the offer was reported by sending the material to the
Supervisory Board. Under Para. (1) of Art. 94/C of A.S., the Supervisory
Board was entitled to prohibit the acquisition of shares and notify the
board of directors accordingly within 15 days of receipt of the report, if
the offer didn’t comply with legal requirements. If the Supervisory Board,
however, didn’t make a statement within the specified period of 15 days,
that incurred acknowledgement of the report.

A further authority of the Supervisory Board was that if the offer
concerned unregistered shares, the equivalent of which was not quotable
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under Point b) of Para. (5) of Art. 94/A," the Supervisory Board was
entitled to quote the equivalent of the shares within the 15-day-period
granted for the supervision of the report.

Finally, the question concerning the relationship between the take-over
rules exposed above and antitrust law is still unanswered, since the A.S.
didn’t provide explicit rules on the relationship. The still effective Para.
(2) of Art. 295 of Companies Act provides minority shareholders may
offer their shares for purchase to the acquirer of majority holding or direct
controlling interest, however, the rule shall not apply if the majority
holding or direct controlling interest is acquired through a take-over as
specified in A.S. The exemption is relevant exclusively under Para. (1) of
Art. 295 of Companies Act, other antitrust law regulations shall certainly
apply. Therefore, if the offeror has acquired a proportion of shares in
excess of 50 p.c. as a consequence of a public offer, i.e. has acquired
majority holding under the Companies Act, relevant antitrust regulations
shall be applied after completion of the take-over procedure, such as,
Para. (3) of Art. 295, under which the specified limit of 10 p.c. to 5 p.c.
for minority shareholders was decreased, or Para. (1) of Art. 296 on
creditors’ rights.

Parallelly, if the offeror acquired a share in excess of 50 p.c. or 75 p.c.
in a public offer transaction, the provision of Para. (1) of Art. 295 of
Companies Act was ignored. The exemption concerned exclusively that
particular provision of the Companies Act, other antitrust regulations were
applied. Therefore, under the provisions of the Companies Act, if the
offeror had acquired 65 p.c. of the company shares before a further acqui-
sition of 11 p.c., then, as explained above, the public offer transaction was
unnecessary upon the acquisition of 11 p.c., whereas the increase in
acquisitions from majority holding to direct controlling interest had to be
disclosed. In that case, the status of minority shareholders was specified
under Para. (1) of Art. 295, and creditors’ rights were provided under
Paras. (2) and (3) of Art. 296 of Companies Act.

! According to the provision, the offer price in case of unregistered shares shall
not be under the average price quoted by the stock exchange for a period of 180 days
preceding the date of the public offer.



TAKE-OVER LEGISLATION IN HUNGARY 103

I1. Take-over Regulation under Act L of 2001

1. As an outcome of the Borsodchem Co. Ltd., case, both the financial
circles and the press called for the urgent and overall revision of securities
law. Before actual legislative work started in 2001, the prospect of the
establishment of a so-called unified Act on Capital Markets including the
fields of securities law, stock and commodity exchange, investment funds,
and the comparatively small, nevertheless significant field of take-over
rules, had already been discussed for a long time. The significance of the
latter had been apparently demonstrated by the amendment of take-over
regulations in line with tax regulations, fee and other financial rules under
A.S., even before the new Act on Capital Markets was drafted. As a
consequence of the amendments, Chapter XIV/A. of A.S. ceased to have
effect and was replaced by new provisions, i.e. Arts. 94-94/0. Specific
provisions defining the sphere of authority of the Supervisory Board were
also amended with respect to the new law."? Simultaneously, certain
regulations of the Companies Act concerning public companies were
modified in view of the objective of harmonising the Companies Act with
the new law."

I need to remark finally, that while this paper is written, the draft of
Act on Capital Markets has already been introduced to the parliament, as
the outcome of an endeavour to broadly and meticulously regulate the
entire fields of securities law, commodity exchange and investment funds
under a single act.” The rules are embodied in a highly detailed Code of
435 Sections, while the Third Chapter (Arts. 65-80), substantively in-
corporates the rules of Act L. of 2001 (hereinafter referred to as A.S. of
2001), which regulate the field of take-over, that is, according to the text
of the law, the acquisition of shares in a public company.

2. A major change was introduced as far as legal terminology is concerned.
While A.S. of 1997 discussed the take-over of a company, A.S. of 2001
covered acquisition of control. Before dealing with the crucial and far-
reaching substantive demarcation, I have to point out that the acquisition

1z See, i) of Art. 123; Para. (5) of Art. 128; Para. (3) of Art. 133; Para. (1) h) of Art.
136; Points a) and f) of Para. (3) of Art. 136; Para. (2) a) f) and 1) of Art. 137; Para. (3) of
Art. 137; Para. (1) of Art. 142; Para. (2) of Art. 143 of A.S. of 2001.

13 See, Para. (6) of Art. 51; Para. (3) of Art. 229; Para. (4) of Art. 295 of Companies
Act.

" Completion date of the present paper is 10th November, 2001.
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of control meant to be regulated by A.S. of 2001 has other reference basis
than the acquisition of control in Chapter XVI. of the new Companies
Act. Unprecedented rules have been introduced into Hungarian law by
A.S. of 2001, which extends the scope of regulation in an extraordinarily
broad manner. The application of the term of rake-over would not be
proper with respect to the law-maker’s intention, because there is more at
stake, however, antitrust law had already “reserved” and institutionalised
the term of acquisition of control. Therefore, the “not perfectly in place”
terminology of A.S. of 2001 is slightly bewildering.

3. The differences from A.S. are obviously intentional and conceal serious,
substantive incongruities. According to the definition of Para. (1) of Art.
94 of A.S. of 2001, the term of “acquisition of control” covers the acquisition
of holding or voting rights guaranteeing participation in decision-making
at the shareholder’s assembly of the company. That covers both the enforce-
ment of purchase and redemption rights, or of a dated purchase agreement
related to voting shares, and the exercise of voting rights on the basis of
using or beneficial rights. The same conditions apply, in case the control
hasn’t been acquired owing to directly coherent behaviour, but owing to other
circumstances, i.e. inheritance, legal succession or the decision of the share-
holders’ general assembly, which modifies either the proportional number
of votes concerning voting rights or the reinstatement of voting rights.

According to Para. (2), acquisition of control covers any agreement
between the shareholders, pursuant to which, on the one hand a shareholder
is granted electing or recalling rights concerning the majority of the members
of the board of directors or supervision, on the other hand the parties under-
take unified control of the company.

Rules of Paras. (1) and (2), are amended under Para. (3), which states
that upon the assessment of the case and the rate of the acquisition of
control, both direct and indirect acquisitions and these of next of kin shall
be considered and added up. According to Para. (4), acquisition of control
shall be established if it isn’t the outcome of a transaction by related
parties as specified under Para. (3), but the consequence of the concerted
action of unrelated parties.

Para. (5) broadens the scope further, and provides, in compliance with
preceding sections, that the exercise of a shareholder’s right on behalf
of a third party is considered a voting right. According to Para. (6), non-
resident third parties are exempted from the effect of the rule above, if
they register not as a shareholder’s proxy, but as a shareholder (residents
are not covered by the exemption) into the stockholders’ register.
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The law-makers’ intention is apparent in view of the meticulous definition,
besides acquisition through transfer of shares, other share acquisition cases
also have to be regulated and controlled in case of public companies. An
even more fundamental step is the extension of the regulation to cases that
don’t concern devolution of the ownership of shares, but an agreement
between shareholders on the management of the company. That endeavour
is not peculiar to Hungary, almost all European countries with that kind of
regulation, including the EU regulation attempt, have dealt with the concept."

The logical consequence of bringing the above case under the effect of
the law is that several statutes had to be incorporated into the law, so that
it was capable of regulating the case that was obviously more complex than
a “mere” acquisition of control by purchase of shares. As an example,
without asserting a claim for completeness, I refer to Para. (3) of Art. 94/C
providing that a public offer is mandatory for all parties to the share-
holders’ agreement, unless the parties consent to appointing a party. Therefore,
the party denouncing the right to appoint a member of the board of directors
or supervisors for the benefit of another shareholder, ad absurdum, shall
have to make a public offer. Besides, the agreement on the person of the
public offeror, shall not exempt other parties concerned from the respon-
sibilities related to public offer.

4. Para. (3) of Art. 94 of A.S. of 2001 concerns not only direct but indirect
acquisition of control. Beyond formal congruence with preceding rules, a
major difference has been established concerning the scope of reference of
the term “indirect interest”.

Under point 36 of Para. (2) of Art. 3 of A.S. of 2001, rendering definitions,
the scope of indirect holding or control has been remarkably extended.
Reference to the A.C.I. was avoided, a definitely beneficial decision with
respect to editing, therefore two rules regarding the case above have expired.
One of these rules provided that the share of holding below 25 p.c. is
ignored or not taken into consideration in case the owner holds a share in
the intermediate enterprise through more than one enterprise. However,
A.S. of 2001 states that assessment of the rate of indirect holding and
indirect interest of the acquirer shall be made by multiplying the higher rate
of voting or holding rights of the acquirer in the intermediate enterprise by
higher the rate of voting or holding rights of the intermediate enterprise in
the respective company. In case the rate of voting or holding rights in the

" See, e.g. Clause | of Chapter 5 of the draft of EU Directive 13, withdrawn.
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intermediate company is in excess of 50 p.c., it shall be considered as a
whole ownership.

As a consequence of the omission of the rules under Appendix 4 of A.C.L.,
the issue of how many links of interest in intermediate companies should
be taken into consideration remains ambiguous under A.S. of 2001. Although,
the currently standard interpretation of taking one link into consideration
can be inferred from the definition, the omission of the preceding rule
confers a message, which might be directive in interpretation. Rejection of the
rule of consideration of “one link” results ultimately in the requirement of
considering several links of interest, which poses the problem of where to
set a limit. The law evades the definition therefore further problems will
arise. A likely interpretation of the reference to a share over 50 p.c. is that
such a share of holding or voting rights shall be considered not indirect
but direct interest, which suggests the likely interpretation again, that all
links of indirect interest shall be considered.

A further issue is the regulation of the share of voting and holding
rights stipulating that the larger proportion should be considered. Disregarding
the fact that the intermediate company may take any organisational form,
provided that a party has no or a different share of voting rights from that
of holding rights in the respective enterprise, that party may participate in
decision-making with the voting rights, not with the holding rights.
Possession of holding rights but no voting rights does not grant the right
to participate in decision-making. The rationale underlying that particular
regulation of A.S. of 2001 can be challenged, which the law itself also
seems recognise when it provides a further rule. The requirement of making
a public offer under Para. (2) of Art. 94/C is subject to the acquisition of a
25 p.c. share, in contrast with the main standard. Reasonably, the regulation
in that case provides exclusively for voting rights and does not refer to the
share of holding rights.

5. A further, very essential change is the assertion of the standard share
from the viewpoint of take-over or acquisition of control. With respect to
the above, the only determining standard specified by previous rules was
the 33 p.c. limit. A.S. didn’t construe these as subject to the issue of take-
over and provided no rules concerning acquisitions under the 33 p.c. limit.
The regulatory concept underlying A.S. of 2001, as relevant from the
above, is fundamentally different. Art. 94/B. of A.S. of 2001 provides that an
acquisition of control up to a share of 5 p.c., then every further acquisition
of a share of 5 p.c. shall be reported both to the Supervisory Board and the
board of directors of the respective company within two calendar days
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following the date of acquisition. Similar reporting obligations pertain to the
decrease of interest of an equivalent rate. Para. 9 of Art. 94/B. allows for the
memorandum of the company to extend the reporting and disclosure
obligation to “an increase or decrease of interest at a rate of 2 p.c.” That
rule, apart from the fact that the assertion of an acquisition of control at a
rate of 2 p.c. is rather peculiar, does not specify whether the reporting
liability is applicable to each case of increase or decrease in acquisition at
a rate of 2 p.c. or it concerns the lowest limit, exclusively. The latter
supposition is justified by the text, the former is supported by the context,
and more likely. According to my knowledge, this rule concerning the
rates of both 5 per cent and 2 per cent is unique with respect to the
European Union regulations, none of which supplies us with precedence
of such rigour.

The introduction of the five-per-cent rule incurred crucial changes in
the structure of the regulation. The acquisition of a share of 5 p.c. shall
not imply the requirement of making a public offer, which is still confined
to an acquisition of a share in excess of 33 p.c. under the normative rule
of Para. (1) of Art. 94/C.' However, each time an acquisition of a share of
5 p.c. is made under the limit of 33 p.c. reporting shall be mandatory
within an extremely rigorous and short period, the neglect of which, like
all offences, is sanctioned by a fine imposed by the Supervisory Board
according to Point (m) of Para. (2) of new Art. 143 of A.S. of 2001. The
value of the fine is fixed between the broad limits of amounts of 500
thousand and 100 million HUF. Since rules concerning fines have not
changed in other respects, according to Para. (1) of Art. 143, the conditions
and basis of imposition of the fine are subject to the discretion of the
Supervisory Board. A further and ultimate sanction of the neglect of
reporting liability, not subject to discretion, is the withdrawal of the exercise
of membership rights in the company until compliance with the reporting
liability.

The most fundamental change incurred by the new regulation is that
the former focus on making a public offer pursuant to an intention of acquisition
of 33 p.c. has shifted to the requirement of the practically incessant provision
of information to the Supervisory Board, since the reporting liability
pertains to a relatively minor change in the status of shares of public
companies and is extended to shareholders’ agreements. According to the
rule of Para. (6) of Art. 94/B., the reporting liability pertains upon the

6 See, Part 6 below on the exemption under Para. (1) of Art. 94/C of A.S. of
2001.
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acquisition of a rate of 50 p.c. control, whereas the disclosure liability is
pursuant to the event of reaching the limits of 75 p.c. or 90 p.c. control.
Which, on the one hand, provides evidence that the reporting liability in
each event of the increase of control by 5 p.c. shall be construed separately
from the requirement of making a public offer in the event of exceeding the
33 p.c. limit. On the other hand, the rule above severed another link with
the Companies Act, in the framework of which an acquisition of control of
75 p.c. is construed as the upper limit with respect to antitrust law.
Furthermore, Para. 8 of Art. 94/B., which bans the exercise of membership
rights in the event of delay is applicable exclusively to the reporting
liability, shall not concern the neglect of the disclosure liability, which,
again, exemplifies that the law-maker attached great and exclusive
importance to the provision of information to the Supervisory Board.

Nothing is more revealing as to the rigour of the regulation than Para. 7 of
Art. 94/B, which extends reporting and disclosure liabilities to agreements
between shareholders that project the acquisition of control ar a later
date. The text of the regulation explicitly asserts that reporting and
disclosure liabilities pertain to any, indefinitely postponed, foreseeable
acquisition under specific conditions. As for deadlines, the date of the
agreement shall be authoritative, and reporting liability shall be complied
with within two calendar days of conclusion of the agreement disregarding
holidays and disclosure shall also be initiated.

Para. (4) of Art. 94/B of A.S. 2001 specifies what the report shall
state. Accordingly, the name(s) of the acquirer or of the parties to the
agreement, data on the location of the headquarters, the company registry
code, the rate of control and definition of the relationship as specified in
Para. (2) of Art. 94 shall be stated. Simultaneously, the acquirer or each
party to the agreement shall proceed to disclose the report, implying that
besides the Supervisory Board, the public shall also be notified about,
formerly confidential, agreements between shareholders of the company.
Concerning the media of disclosure, Art. 94/A provides that agreements
shall be announced in the company and stock exchange journals and on
web-sites.

6. The transaction of public offer is regulated under Art. 94/C and the
subsequent articles. The primary change concerns rates, since, whereas the
limit of 33 p.c. remains normative, making a public offer for the acquisition
of control in excess of 25 p.c. shall be mandatory, if no other party
possesses voting rights, directly or indirectly, in excess of 10 p.c., except
for the party intending to acquire control in the company.
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It is to be regretted that the text is inaccurate, again, concerning the case
when the party, who intends to acquire control, does not possess voting
rights in excess of 10 p.c. either (for the time being). The text presumably
implies that in that specific case the 25 p.c. limit is ultimately disregarded
with respect to the acquirer, with or without a share of 10 p.c.. However,
that should have been unambiguously and literally formulated in the text.

The new rule of Para. (2) of Art. 94/C follows from the extension of
the term of acquisition of control. In the standard case, when the acquirer
intends to buy a certain amount of shares, a public offer shall be made
upon the permission of the Supervisory Board under Para. (1). Notwith-
standing, under Para. (1) and further paras. of Art. 94, several other types
of buyer behaviour and cases are specified as acquisition of control, Para.
(2) of Art. 94/C, with reference to these cases, provides that the fact of
acquisition of control completed in an according manner shall be reported,
disclosed, and at the same time, the public offer shall be made within 15
days following the date of reporting the acquisition. This rule applies to
cases when acquisition of control is not the consequence of the acquirer’s
directly coherent behaviour, but results from the enforcement of purchase
or redemption rights, or the completion of a dated agreement. The same
rules apply to acquisition according to a shareholders’ agreement or an
investigation conducted by the state receiver syndicate.

According to A.S. of 1997, besides voting shares, convertible bonds, if
any, issued by the company shall be subject to a public offer transaction.
On the other hand, according to the regulation of 1997, the offer shall
concern a minimum of 50 p.c. of the shares. However, A.S. of 2001 has made
amendments to both of the above rules. On the one hand, it does not cover
bonds, the text, emphatically and consistently, refers to shares, therefore,
convertible bonds shall be disregarded from that aspect. On the other
hand, under Para. (1) of Art. 94/F, public offers shall not be confined to a
proportion of 50 p.c. of voting shares, however, they shall be made to
cover all voting shares and all holders of voting rights. Which, in view of
the above, implies the potential that a share acquisition above the 25 p.c.
limit isn’t feasible unless the acquirer purchases 100 p.c. of the shares,
since the offer must concern the whole amount of shares.

As a matter of fact, according to a more professional and accurate
rendition, Para. (2) of Art. 94/K of A.S. of 2001 has incorporated the
provision of Para. (5) of Art. 94/H of A.S. of 1997. Accordingly, on condition
that the offeror has acquired more than 90 p.c. of the company shares as a
consequence of a public offer transaction and fully complied with the
liability of payment of the equivalent, the offeror shall be legally due
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purchase rights for the shares not yet acquired within thirty days following
the date of reporting to the Supervisory Board. In such cases, furthermore,
for the benefit of other shareholders, a purchase liability applies under
Para. (5) of Art. 94/K of A.S. of 2001, since at the request of the holders
of the rest of the shares, it is the acquirer’s obligation to buy their shares,
basically in accordance with the provision of Para. (1) of Art. 295 of
Companies Act.

7. Before entering upon an exposition of the detailed rules of the public
offer transaction, I have to refer to the fact that A.S. of 2001 imposes
different sanctions in the event of a share acquisition, which violates the
rules of the public offer. As expounded above, A.S. of 1997 nullified such
transfers of shares, which was ignored by the amendment of 2001. According
to the recent Art. of 94/L of A.S. of 2001, if the acquisition of shares was
implemented in a manner different from that specified by the rules of the
public offer, membership rights in the company shall not be exercised.
The acquirer shall be liable 7o alienate voting shares in excess of a rate of
33 p.c. or 25 p.c., respectively, within 60 days. Membership rights unrelated
to shares subject to the alienation liability shall be exercised exclusively
after compliance with that liability. As a matter of fact, denouncing the
radical nullity sanction on the part of the law-maker is remarkable, however,
what may have accounted for that specific amendment were presumably
practical reasons and, as an underlying consideration, incongruity with the
effective rules of transfer of shares. According to the new settlement,
transfer of ownership of shares implemented in compliance with relevant
and effective rules shall be construed as valid, whereas the acquirer that
violates these rules shall be subject to sanctions and face the risk of
alienation liability.

8. Effective rules of a public offer transaction differ from preceding A.S.
regulations since they are more specific and provide for issues not covered
by the rule of A.S. of 1997. What is of major practical importance, however,
poorly constituted in the preceding regulation, is the accurate specifi-
cation of the binding substantive elements of the offer under Para. (2) of
Art. 94/D. A significant aspect of the new regulation is that besides its
provision for the requirement that the offeror submits a public statement
on the conceptions concerning company policy,17 under Para. (4) of Art.
94/D of A.S. of 2001 there is a reference to Appendix 8, which specifies

17 See, comments on the rule in Part 1.5.
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the aspects the operation plan to be submitted should cover, i.e., the
content and the media of publication, which had not been regulated under
Para. (2) of Art. 94/A of A.S of 1997. Inter alia, the plan should include
details on the foreseeable effects of the acquisition on the employees, and
if the offeror wishes to alter the profile of the company significantly, an
explanation on the objectives and reasons underlying the decision shall
also be given.

The rules concerning the report on the economic activity of the acquirer,
which was not provided for under A.S. of 1997, are more relevant to my
argument. The new regulation settles the terminology problem of “business
association” by highlighting that related rules include foreign companies.
On the other hand, this section of Appendix 8, tellingly, is a lot more
specific than the provision on the operation plan, which, again, supports
the view that information on the acquirer is of primary importance from
the point of view of the Supervisory Board and the government. Let me
refer to the requirement of submission of a report on the acquirer’s company
history, on leading officials and the members of the supervisory board, on
all agreements, whatever, between the acquirer, including controlling
parties in the acquirer, and the company, on the one hand, or, provided
that they might affect the public offer, leading officials of the company,
on the other hand.

Concerning the requirement of appointing an external expert for the
transaction of the public offer, there is no modification with respect to
preceding rules. According to A.S. of 1997, the external expert could be
an investment company, whereas A.S. of 2001 extends the scope by specifying
that party as a distributor that, under Para. (5) of Art. 94/D, shall take
responsibility, jointly with the offeror, for the truth value of the report on
the offeror’s economic activity, which obviously complicates the
distributor’s situation. Which, also, may appear as a major snag in case of
less familiar foreign investors, since both the distributor and the offeror
shall be held liable for damages incurred by the submission of a
misguiding report or the concealment of information. Another issue is, of
course, who is damaged and in what way, since the liability of attestation
of damages lies with the injured party under Hungarian law, and a further
ambiguous point is what the term of the injured party covers.

The regulation specifies the appendices to be attached to the request for
the approval of the offer under Para. (6) of Art. 94/D, which shall justify the
offeror’s possession of the equivalent of the shares subject to the offer (funds,
state bonds issued either in Hungary or an OECD member state, a bank
guarantee issued by a credit institution based in Hungary or an OECD state).



112 TAMAS SANDOR

A statement on an agreement on the offeror’s person shall also be submitted,
if the acquisition of control is transacted upon a shareholder’s agreement and
the offer is not made jointly by the parties to the agreement. Furthermore,
purchase and repurchase agreements shall also be included in the appendices
provided that the acquisition of control is made with reference to these.

The new regulation specifies a peculiar arrangement on the information to
be provided for the offeror by the company. As pointed out above, the
regulation of 1997 (Para. (2) of Art. 94/B), obliged the company to provide
information, and compliance with the requirement was not exempt from
problems considering the respective circumstances. The new regulation
does not contain such a requirement, Para. (1) of Art. 94/H stipulates that
in the event of provision of information by the board of company directors
at the request of the offeror, the acquired data shall be treated according
to the rules pertaining to the confidentiality of bills and notes on the one
hand, and the prohibition on insider dealing, which is a new element, on
the other hand. Accordingly, the provision and the quality of information
shall be made dependent on the decision and the discretion of the board of
directors. The significance of these changes can hardly be estimated in the
first approach. On the one hand, they manage to ward off the apparent
danger of release of trade secrets to a potential competitor, on the other
hand, they can be assessed to model a legal policy, which expresses the
intention to reinforce and benefit the existing structure of companies and
demonstrates its non-preference for new investments.

However, Para. (3) of Art. 94/H stipulates that the board of directors
shall respond actively by giving an opinion on the offer and publicise it at
the same place where the offeror’s operation plan and report on its economic
activity are displayed for inspection by the shareholders. The recent Appendix
9 of the law specifies the aspects according to which expert opinion shall
be given. The opinion shall contain a statement on the support or objection of
the board of directors concerning the offer, and include any member’s
dissent with an explanation. The board of directors has legal entitlement
to employ, at its own cost, an independent financial expert for the
assessment of the offer. In that case the expert opinion shall be publicised
and made available for the shareholders in compliance with the above.

9. As for the specific rules of a public offer transaction, the following
points will be accentuated:

Under Paras. (1) and (2) of Art. 94/E, no changes have been made to
expiry dates, the Supervisory Board shall make a decision within 15 days of
the date of submission of the offer. In case the board does not respond, the
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offer shall be considered approved. This rule has been amended by the
provision of a peremptory term of 5 days by the Supervisory Board, on
condition that the request is incomplete, therefore, subsequently completed
requests shall be processed within 5 days.

Under Para. (5) of Art. 94/E, the maximum period of the decision-
making procedure on the offer was reduced from 60 days to 45 days.

As a logical consequence, Para. (7) of Art. 94/E includes a new provision,
according to which neither the offeror, nor the parties to the share acquisition
agreement or the business association, in which the parties above hold a
share in excess of 25 p.c., shall transact transfer, alienation or debit of
shares subject to the public offer in the approval period. Neither shall the
distributor make a bill of sale concerning the respective shares during that
period. In both cases, the transfer of shares subject to the offer are, of course,
exempted.

10. A binary amendment has been made to the way of setting the offer
price. On the one hand, in contrast with the 90-day-period specified under
the 1997 regulation, under Para. (1) of Art. 94/G of 2001 the average price
of 180 days preceding the date of the offer shall be considered. This rule
is, however, amended by the requirement of considering both the highest
price stated in any agreement on the transfer of shares between the offeror
and related parties during the above period, and the highest price and charge
demanded in the agreement on purchase or repurchase. The offer price
can’t fall short of the highest price listed above. In case the equivalent of
the shares can’t be set according to the rules specified by the law, Para.
(2) of Art. 94/G provides that the offered equivalent can’t fall short of the
price formed according to the calculation method specified in the offer
and approved by the Supervisory Board.

11. The preceding regulation failed to answer several questions concerning
the transaction of the transfer of shares. According to Art. 94/1 of A.S. of
2001, the statement concerning the acceptance of the offer shall not be
withdrawn, furthermore, the offeror shall purchase all the shares covered
by the accepted offer, unless offeror would acquire control that does not
exceed 50 p.c., in the event of which the right to resist included in the
offer applied. The agreement on the transfer of shares shall be uniformly
concluded on the last day of the acceptance period, unless the offeror has
arranged for a competition supervision procedure. In the event of which,
under Para. (1) of Art. 94/D, the disclosure of the offer submitted to the
Supervisory Board for approval shall include the details of the arrange-
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ment for a competition supervision procedure, as a consequence, the
agreement on the transfer of shares shall be concluded on the date of
permission following competition supervision under Para. (5) of Art. 94/1.

Concerning the payment of the equivalent, the regulation, quite reasonably,
specifies extremely rigorous rules. On the one hand, payment of the
equivalent shall be made within 5 working days of the date of conclusion of
the agreement on the transfer of shares. On the other hand, in the event of
delayed payment of over 30 days, besides stating a claim for interest on
default payment, the offeree may cancel the agreement. According to a
specific rule, the cancelling party shall report the cancellation to the
Supervisory Board within two working days. The regulation does not
specify the consequences the neglect of such reporting liability may incur,
nor does it state compliance with reporting liability as a criterion of the
effectiveness of cancellation. Nevertheless, Para. (8) of Art. 94/1 provides
that irrespective of cancellation or a claim for interest on default payment,
the Supervisory Board may sanction the offence of rules concerning
payment, which basically implies the imposition of a fine under Art. 141.
The offeror, however, shall report compliance with the payment liability,
or its failure and the underlying reasons, to the Supervisory Board within
two calendar days after expiration of the payment period under Para. (1)
of Art. 94/K.

12. Finally, I cannot fail to mention that the new regulation also provides
for the institution of counter-offer under Art. 94/1, with no changes to
preceding rules. The period specified for the opportunity to make a counter-
offer has been shortened by 5 days. Since the new regulation stipulates that
the offer shall cover all shares, the attractive aspect as a condition for the
acceptance of the counter-offer is confined to the price. Nothing has
changed in that respect, the price in the counter-offer is considered more
attractive if the stated equivalent is at least 5 p.c. higher in HUF.

13. Whereas the preceding rules didn’t foreclose voluntary offer as a
potential, the new regulation explicitly institutionalises it under Art. 94/N,
applicable under the above rules with specific and according exemptions.
As such, the provision of Art. 94/F specifies as requirement that the offer
shall cover all shares, while Art. 94/H provides a rule concerning the
liability of the board of directors to give an opinion and employ an
independent financial expert. Furthermore, the rules of counter-offer are
inapplicable, since making a counter-offer is foreclosed in the event of a
voluntary public offer.
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14. As mentioned in the introduction of this part, Act L of 2001 amended
the regulations of the Companies Act in several respects. The amendments
are meant to harmonise with the regulations concerning acquisition of control
and logically follow from the rules propounded above. Para. (3) incorporated
into Art. 229 of Companies Act is of particular importance, since the rule
of Para. (2) of Art. 229 had allowed that the memorandum of a public
company defined the highest rate of voting rights exercised by a shareholder
with respect to registered shares. According to the recently incorporated
regulation, the specific stipulation of the memorandum shall lose its effect, if
the acquirer purchases shares in excess of 50 p.c. through a public offer
transaction. The rule of this act, however, according to Para. (6) of Art. 82 of
Act L of 2001, shall not concern the effective memorandum regulations
for the time being, in as much as the rule of Para. (3) shall not be applied
until the last day of the fifth year following the the date of enactment of
the international agreement on Hungarian accession to the EU.

According to Para. (4) of Art. 295, introduced as a new rule into the
antitrust regulations of the Companies Act, in the event of acquisition of
majority holdings or direct controlling interest in a public company, the
value of the shares offered for purchase shall not fall short of the equivalent
defined according to the rules concerning the acquisition of shares through a
public offer transaction. In other words, with respect to a public company,
the “market value” as specified under Para. (1) of Art. 295 is construed as
effective according to the amendment of the new rule of Para. (4).

The amendment that annuls Para. (1) of Art. 292 of Companies Act is
somewhat ambiguous. The text annulled specified the requirement of
reporting both an acquisition of significant or majority holdings and of direct
controlling interest, including a statement on “the form and rate of control”, to
shares, and extend to limited liability companies, therefore, the the registry
court. Antitrust regulations of the Companies Act concerning the controlled
company cover both public and private companies limited by underlying
reasons for the annulment of the requirement of “inclusion of a statement on
the form and rate of control” as a consequence of the amendments to financial
law are not clear. Since the law specifies registration as mandatory, regulation
of the contents of the registration statement would only be proper.

In other respects, the regulations of the Companies Act haven’t been
revised, therefore, the antitrust provisions shall apply according to the
rules of A.S. of 1997.

15. Effect. After the exposition of the recent regulations above, I will finally
discuss the issue of the effect of the new provisions, which, according to my
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viewpoint raises grave concerns in view of constitutionality, when they
implicitly mean to introduce the statute with retroactive effect. The starting
point is clear and right, in as much as the amended regulations of A.S.,
according to Art. 82 of the closing provisions of Act L of 2001, are applicable
to acquisition of control following 18" July, 2001, i.e. following enforcement
of the law. If transactions of take-over of a company had commenced before
the law took effect, they shall be conducted according to preceding rules.

However, Para. (2) of Art. 82 states that if, before its entry into force,
liabilities of reporting, disclosure or public offer as specified by A.S. of
2001 had not been established by effective law, the obligor shall be liable
to report and disclose the form and rate of its existing control, according
to the new rule, within 60 days of the date of enforcement of the law,
practically by mid-September of 2001. A detailed explanation is presumably
not necessary to point out that here a subsequently issued statute defines
the existing control as acquisition of control, which, consequently, binds the
shareholder to procedures (reporting and disclosure), which were legally
not provided for at the time of the acquisition.

Furthermore, 1 need to refer to Para. (3) of Art. 82, which stipulates
that if the holder had acquired shares in excess of 25 p.c. or 33 p.c. before
Para. (3) took effect, and in compliance with preceding law hadn’t made a
public offer, then the rate of that control can be increased exclusively under
effective rules of public offer transaction. The provision above is problematic
from a further aspect. If the acquisition of control was not subject to a
public offer transaction, which may have motivated the acquisition of shares
under specific circumstances, and the acquirer could expect to increase
that stake under effective rules at the time of the acquisition, then the new
regulation, with retroactive effect, ultimately prohibits the transaction
formerly legal and specifies rules that the acquirer could not take into
consideration.

Para. (4) of Art. 82 stipulates a requirement that after its enforcement public
companies amend their memoranda at their first ordinary meeting, i.e. at the
spring annual meeting of 2002 at the latest, unless their memoranda regulations
are in compliance with the new rules. The provision exempts memorandum
regulations concerning the limit of the offer and the calculation of the
minimum amount of offer price, which shall be harmonised with effective law
by 30th June of 2004. A further exemption concerns the later application of
the recent Para. (3) of Art. 229 of Companies Act expounded above.

16. Conclusion. The assessment of a recently enforced statute is by no means
a simple, however, a rather risky undertaking, since the primary standard
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of assessment is the application capable of evaluating positive and negative
effects of the law. The evaluation is further complicated by the fact that
professional (economic, financial) arguments are considerably intertwined
with political concerns. However, I can hardly evade posing the question.

It is a mere fact that both the European Union and the member states
are making remarkable efforts to settle the issue of take-over regulation.
The real dilemma is obviously constituted by the problem of locating the
ruling boundary the regulative transgression of which would incur disturbance
in the operation of major registered companies with significant share in
the economy of the respective country, and thereby, regulation is construed as
more damaging than yielding. In this respect, the case of Hungarian law is
peculiar in the sense that the recent one and a half or two years of the
Budapest Stock Exchange would justify loosening stiff rules, instead of
setting new barriers. What is seen as a problem is that both the intention and
the meaning of the regulation of acquisition of control seem to have tarnished
in the process of law-making, whereas rationality has been outstripped by
an effort to comply with the pervasive and ominous standard of rigorous
rules and “order”, although the majority of the rules established are not
unfamiliar to European practice. There are, however, severe risks entrapped
in the mechanical import of technical procedures, particularly in an area in
the intersection of economy and law. The following years to come will
either prove of disprove the concerns exposed above.
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Shareholders’ Agreements

Abstract. The essay deals with the syndicate contract functioning as a preparation to
partnership contract or a skeleton agreement. The syndicate contract, as an atypical-
innominate contract, also evolved in the Hungarian legal practice concerning major
companies. The essay distinguishes the syndicate contract from agreement in principle (in
the Hungarian Civil Code). It discusses in details the problems of joining the syndicate
contract at a later stage, the collisions of syndicate and partnership contracts and their
consequences. In analyses the consequences of the breach of syndicate contract
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1. Competition Law and Company Law Approach

In commercial law, shareholders’ agreements are discussed from two
different points of view: in a sense of competition law and in a sense of
company law.

In a sense of competition law, the shareholders’ agreement (syndicate
agreement) is a qualified cartel contract. The essence of the cartel is that
it is an agreement limiting (precluding) competition—with regard to prices,
quantity of production, conditions of business deals, geographic area or other
aspects. In a more narrow sense, the cartel is directed at influencing market
behaviour, at the market itself. The shareholders’ agreement is stronger
than the market cartel: it is broadened to include matters of production
and product development, e.g. specialisation, cooperation of production,
cooperation of research and development etc.

In Hungarian competition law, the narrowly understood (market) cartel
and the production-development or syndicate cartel are not separately
treated. Arts. 11-20 of Act LVII of 1996 on the Prohibition of Unfair Market
Conduct and Limiting Competition preclude as a general rule cartels in
both the more narrow and the broader (syndicate) sense—proclaiming as
generally illegal (with exceptions and the possibility of providing

' Tamds Sarkozy, Professor of Law, University of Technical- and Economic
Sciences, Budapest, H-1111, Budapest, Stoczek u. 2., Hungary.
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exemptions—relative prohibition of cartels) all such agreements concluded in
a written form, orally, or by actual conduct. Consequently in Hungarian
literature the competition law meaning of shareholders’ agreements has
faded, we only talk of cartel agreements."

The company law interpretation of shareholders’ agreements remains
all the stronger. Precisely the multiparty and multisided, but at the same
time—towards the outside world—cooperative-organisatory nature of the
companies (organisational obligation as opposed to barter-based contracts:
Steinbach), their characteristic as being based upon a long-term and generally
significant joint ownership and a dominance of the community of interests
of the parties and the companies’ relative separation from their members
is the reason behind the fact that the members in the case of a number of
companies

— formed in perpetuity (or for a longer definite period of 10-15 years)

— with large funds

— and with legal personality

— conclude a shareholders’ agreement alongside the company agreement.

The subject matter of the shareholders’ agreement is thus the formation
and the operation of the company.

The shareholders’ agreement, as its name in common law areas implies,
evolved in relation to stock corporations with large funds. Later, however,
in German and French law it appeared also in relation to larger limited
liability companies and is even exceptionally to be found among firms
created in the form of partnership or limited partnership.

The shareholders’ agreement thus became a general institution of the
law of commercial companies. It must, however, be stressed that—in the lack
of a statutory definition—the parties may conclude shareholders’ agreements
outside the realm of company law, e.g. it is not unknown for partners to
complex investments to call their cooperation framework agreement a
shareholders’ agreement. But shareholders’ agreements are found also in
the law of non-profit organisations, e.g. among non-profit limited liability
companies or associations. At the same time, in case of the formation of stock
corporations by public share offering, the conclusion of a shareholders’
agreement before the founders’ meeting is not usual, only maybe later,
and even then not among all shareholders but only major shareholders. For
similar reasons, the shareholders’ agreement—as concluded on a founders’

"' Vvorss, L: Az europai és a magyar versenyjog osszehasonlitéo elemzése (The
Comparative Analysis of European and Hungarian Competition Law). Budapest,
1997.
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meeting, alongside the articles of association—is also rare among co-
operatives.

Following the general reform of Company Law new-regulation at the
end of the 1980’s, the instrument of the shareholders’ agreement has also
been reborn in Hungarian practice at the beginning of the 1990’s. The
spreading practice had been supported by scholarly literature.” At the
same time a lot of interesting and open legal issues arise in the topic of
the shareholders’ agreement.

2. The Independence of the Shareholders’ Agreement

The shareholders’ agreement is directed towards the operation of the
company and regulates the cooperation of the parties to the agreement with
regard to the operation of the company. At the same time the shareholders’
agreement and the company agreement are fwo independent contracts,
usually not even concluded at the same time. The shareholders’ agreement
is generally already concluded before the company agreement, there is, how-
ever, nothing to prevent the shareholders’ agreement from being concluded
after the company agreement. (A special form of the shareholders’ agree-
ment, agreements as to the order of voting in the company’s main organs
are often concluded later.)

The parties to the shareholders’ agreement and the company agreement
are generally the same, but

— a person who is not a member of the company may be a party to the
shareholders’ agreement, either originally, even before the formation of
the company, or he may “join” the shareholders’ agreement through its
modification later. The company may have members who were not originally
parties to the shareholders’ agreement. Anybody may cancel the share-
holders’ agreement while keeping his share in the company (he may leave
the syndicate) or new members who do not join the shareholders’
agreement may join the company.

— the shareholders’ agreement may be in force only between a part of
the company’s shareholders.

— generally by selling stocks or shares and thus becoming a member
of the company one does not automatically become a party to the share-

® For a book including an international overview of the topic, see Kolben, Gy.: A
szindikdtusi szerz6dés (The Shareholders’ Agreement). Budapest, 1996.
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holders’ agreement. The succession as to membership does not mean a
change of parties or succession regarding the shareholders’ agreement;
the party has to join that separately.

— in some instances (although rarely) it happens that the company as a
legal person itself joins the shareholders’ agreement (necessarily only after its
conclusion, if the shareholders’ agreement is concluded before the company
agreement, but if it is concluded only afterwards, it may even be an
original party.)

The subject matter of the shareholders’ agreement and the company
agreement also necessarily differ, it may be mutually broader or narrower.
The company agreement regulates the cooperation of the members, but

— certain questions of cooperation are regulated only in the shareholders’
agreement;

— issues regulated in the company agreement or by Company Law do
not fall under the scope of the shareholders’ agreement, although may be
mentioned in both the company agreement and the shareholders’ agree-
ment;

— there is nothing to prevent the parties from regulating in the share-
holders’ agreement issues not touched upon in the company agreement or
not falling under the scope of company law, e.g. issues of limitation of
competition or matters of intellectual property law, the use of trademarks
etc.

3. The Shareholders’ Agreement as a special atypical Contract

The Hungarian civil law—as modern civil law systems generally—does
not impose a limitation as to possible types of contract. The Part of the
Civil Code on Specific Obligations lists the most common types of
contract, but

— separate pieces of legislation may regulate other types of contract
(this is how the concession contract, the funds management contract, the
sponsorship contract etc. have been created),

— representatives of industry groups may create new types of contract
through trade usages, standard form contracts (basically this is what
happened in the case of the leasing or franchise contract, but

— anybody at any time may also individually create new contracts not
fitting into a statutorily defined type of contract. The shareholders’
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agreement is in this latest group, it is so specific that general terms as to it
may hardly be created.’

Qualification as an atypical contract only means that the given contract
does not belong to a type of contract regulated in the Civil Code (and
consequently recognised by statute). However, an overwhelming majority
of atypical contracts are at the same time mixed contracts, i.e. they are not
typical contracts also because they had been created using the charac-
teristics of several types of contract. Generally, also the Hungarian court
practice developed in the direction to apply the rules of the type of
contract that stands closest to the given atypical-mixed contract in cases
when the contract fails to regulate a certain issue. This application, however,
happens “adequately”, often with the use of extensive interpretation, even
analogy.

The shareholders’ agreement is a cooperative contract; it is therefore a
point of interest that the shareholders’ agreement belongs to a “type” that
is itself not named within the law and exists only in legal theory. The lower
level of cooperative contracts are merely of a moral nature, qualified as
gentlemen’s agreements. The shareholders’ agreement is, however, a business
contract and may not be qualified simply as an expression of best intentions,
the breach of which in Hungarian law may only result in a possibility of a
tort claim of damages for expenses incurred in reliance if intentional
misleading conduct is shown. The shareholders’ agreement is a contract
falling under the Civil Code; a conduct in opposition to its terms is a breach
of contract.

The shareholders’ agreement has certain aspects—especially if the
shareholders’ agreement is concluded before the conclusion of the company
agreement and the shareholders’ agreement is terminated with the formation
of the company—which may qualify as a “consortium”, as a partnership
agreement and consequently may fall directly or by way of analogy under
Arts. 568-578 of the Civil Code. The shareholders’ agreement in other
cases also stands close to the civil partnership as it is a contract with no
requirement of form, although generally put down in writing, it may be
concluded orally. As opposed to that, commercial companies (including
partnerships) all over Europe share a mandatory requirement of written

} Company or commercial laws of West-European countries do not regulate the
Shareholders’ Agreement and it naturally does not appear in the current Hungarian
Civil Code either. Of the ccmpany laws created in East-European countries in the
1990°, one is known to include rules—of course, hardly more than a definition—of
shareholders’ agreements, that one being Albanian law.
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form, stock corporations and limited liability companies even a qualified
written form (e.g. a notarial document), moreover the law defines the
mandatory substantive elements of the company agreement (articles of
association).* Exceptionally in civil partnerships a mandatory requirement
of written form may also be found, e.g. as to building communities; Art.
578/B (2) of the Civil Code.

A phenomenon similar to the more organised forms of the civil partner-
ship is that the shareholders’ agreement creates an organisation independent
of the organisation of the company whose operation is the subject matter
of the contract. Such is for example the syndicate meeting that is usually
held immediately prior to the general meeting of the company, although
generally may be called together at any time upon the request of any
member. On syndicate meetings the members of the company often bring
more important decisions as to the operation of the company than on
general meetings, or the syndicate decisions may determine the decisions
of the general meeting.

It may happen that the shareholders’ agreement meets all the requirements
of an agreement to agree or that the shareholders’ agreement contains an
agreement to conclude a company agreement as well. (The eventuality of a
shareholders’ agreement being solely an agreement to conclude a company
agreement is rare in practice). According to Art. 208 of the Civil Code the
shareholders’ agreement qualifies as an agreement to form a company
agreement if the parties to the shareholders’ agreement oblige themselves
to conclude a company agreement (form a given type of commercial
company) in accordance with the terms of the shareholders’ agreement at
a determined, later date. The agreement to agree usually runs out with the
conclusion of the final contract, whereas the shareholders’ agreement
generally remains in force.

The basic problem with the possible qualification of the shareholders’
agreement as an agreement to agree in Hungary is that according to Art.
208 (1) of the Civil Code the agreement to agree must be concluded following
the formal requirements established for the final contract which, on the other
hand, according to Art. 10 of the Act on Business Associations (hereinafter
referred to as Companies Act) would entail drawing up a notarial document
or the signature of a lawyer. The parties to the shareholders’ agreement
tend, however, not to follow the qualified written form. In case of company

* About this issue, see Fischer, F.: Die Gesellschaft biirgerlichen Rechts. Hamburg,
1977. 271-280. and Ulmer, P.: Die Gesellschaft biirgerlichen Rechts. Miinchen,
1980. 5-8.
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agreements the application of Art. 208 pars. (3)-(4) of the Civil Code is also
hard to imagine. According to these rules, in case of a failure to conclude
the final contract the court may create the contract—and establish its
terms—at the request of any of the parties, moreover the court may
exceptionally modify the terms agreed upon by the parties in the agreement
to agree. Such an intervention by the court would, in case of multiparty
contracts of a long duration, be in discrepancy with the principle of
private autonomy. The rules of the company agreement would anyway be
almost impossible to apply to an agreement to conclude a company
agreement [Art. 208 (6) of the Civil Code]. Therefore I believe that the
rules pertaining to agreements to agree in the Civil Code, modelled on
barter-based contracts, are not applicable to the shareholders’ agreement—
even though its core subject matter is an agreement to conclude a later
company agreement. Namely, as a result of its multiparty and multisided
nature, the conclusion of the company agreement may not be regarded as a
series of separate offers and their acceptance, the future partners must
accept a unified draft contract and no mutual performances between the
parties exist in the way as it does in contracts for the exchange of goods.5

The shareholders’ agreement is definitely not to be confused with the
instrument of pre-incorporation company existing from the signing of the
company agreement to the judicial registration of the company (Arts. 14—
15 of the Companies Act), although there is naturally nothing to prevent the
parties from concluding a shareholders’ agreement solely for this period.
But even in this case the shareholders’ agreement and the pre-incorporation
company are different.

The basic difference is that the commercial company is a company
registered by the state. In the majority of European laws the company gains a
commercial name and legal existence, or, in the case of stock corporations
and limited liability companies, legal personality constituted by inclusion
in the register (either ex tunc, i.e. retrospectively to the conclusion of the
company agreement as in the 1988 Hungarian Companies Act, or ex nunc,
i.e. for the future, as it is laid down in our current 1997 Companies Act).
Therefore the process of the formation of the company—as modelled
especially by Fritz Rittner, Professor at Freiburg University—may be
broken down into two phases.6

The first phase is the internal bargaining process of the future company
members which may, in the given case, be regulated by the shareholders’

* See Miiller, R.: Gesellschaftsvertrag und Synnallegma. Ziirich, 1971. 16-21.
® See Rittner, F.: Die werdende juristische Person. Tiibingen, 1972. 52-72.
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agreement. The second phase, in which the future members play a mostly
passive role, although it is initiated by them, is obtaining State recognition.
Registration primarily means the state approval of the formation and operation
of the commercial company which in the so-called system of normative
requirements (in its historic origins crated to replace the general concession
system) entails a control of legality and at the same time results in the
inclusion of the company in the official register, providing publicity and
thus the possibility of the control of publicity over the company to begin.7

The juridical registration procedure is a process, situations arising
under which—e.g. whether the company may or may not operate and if it
may, under what conditions—must be regulated by law. If state registration
comes to pass, the law must regulate the rransition from the temporary
State to the final state, in a way which in the case of an already operating
company expresses the continuity of the company’s operations, but also
the qualitative leap which obtaining legal personality, the official recognition
of the company entails.® If, on the other hand, registration is denied with
no further possibility of appeal, the preliminary formation operating in the
hope of recognition must immediately be dissolved, but in a way so as to
settle the internal (those between the members of the company) and
external (e.g. contracts with third parties or employees) legal relationships
arising between the conclusion of the company agreement and the refusal
of registration.

The phase between the conclusion of the company agreement and the
state judicial decision on recognition may theoretically be regulated by
law according to two models.

a) The identity of the preliminary society and the final society may be
denied and the “founding society”, the “association of founders” may
be regulated in both the internal and external legal relationships
independently, following the analogous application of the loosest
organisatory obligation, the civil partnership.9 The internal and external
relations of the unregistered company, the different questions of
liability may adequately be dealt with on the basis of the rules of the
Civil Code. This solution is especially advantageous in the case of an ex

7 See Mummenhoff, W.: Griindungsysteme und Rechtsfihigkeit. Berlin, 1979, 7-
13.

% See Biittner, P.: Identitir und Kontinuitit bei der Griindung der juristischen
Person. Bielefeld, 1967. 111-128.

° See Fabricius, F.: Vorgesellschaften bei den A.G. und GmbH, ein Irrweg? In:
W. Kastner Festschrift. Wien, 1972. 212-213.
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tunc constitutive registration system, as in this case the registration
process takes a longer time and therefore it is more correct if the
decisions of the “preliminary” become the decisions of the company
with the express decision of the highest organ of the registered company
(this is why this solution was applied by the Companies Act of 1988).

b) If, however, the preliminary operates until registration according to
the rules pertaining to the final company, a pre-incorporation company
is created which, contrary to the civil partnership, is some kind of a
legal subject.'® The Vorgesellschaft had been created in relation to the
limited liability company and the private stock corporation—these
rules are harder to apply to the foundation of corporations by IPO,
because of, if nothing else, the stricter imperative public law rules
of the securities supervisory authority. In this case “continuity”
dominates in the relationship between the “future” limited liability
company or the future stock corporation and the final company; if the
company is registered, the legal transactions of the pre-incorporation
company automatically become—as succession is theoretically ruled
out—the legal transactions of the final company (the limited legal
existence melts into the full legal personality of the company).'" If,
on the other hand, the company is a “defective”, “illegal” company and
the court refuses registration after the exhaustion of possibilities of
appeal, then the preliminary must be terminated basically according to
the rules pertaining to the planned commercial company (although e.g.
in Hungarian law, no formal termination takes place and the company is
not dissolved either). Basically this German model had been transposed
by the 1997 Companies Act, connecting this naturally with a maximum
time limit of the registration process in the Law on the Process of
Company Registration (Art. 44 of Act CXLV of 1997) and an ex
nunc system of registration (Art. 16 of the Companies Act). The pre-
incorporation company of a Hungarian limited liability company
(LLC) or stock corporation (SC) is already an LLC p.r. or an SC
p.r., i.e. a company pending registration. (Interestingly enough the
new Hungarian Law on Cooperatives, Act CXLI of 2000 dropped,
with regard to cooperatives, the institution of *“pre-incorporation
cooperative”, introduced following the 1997 Companies Act, and
returned to the civil partnership solution.)

"% See Kiesslig, E.: Vorgriindung und Vorgesellschaften. Berlin, 1999. 31-39.
'"'See John, U.: Die organisierte Rechtsperson. Koéln, 1976. 307-311.
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It must, however, be stressed that no matter whether the legal order accepts
the first or the second solution as to the formation of the commercial
company, the shareholders’ agreement may never—not even with the civil
partnership solution—be equated with the pre-incorporation company.

4. The Reasons Behind the Conclusion of a
Shareholders’ Agreement

Concluding a shareholders’ agreement “before” or “alongside” a company
agreement may be due to several reasons. The most typical are the following:

a) A typical purpose is to organise the cooperation of the future
members in the possibly rather long period before the conclusion of
the company agreement (or later, as the case may be, should e.g. a
new member join) in order to enable a least problematic foundation
of the company. In this case the shareholders’ agreement, even if it is not
an agreement to agree, is a “preparatory” contract. A typical element
of this preparation is related to setting up the company’s funds by the
members with non-monetary contributions. The previous evaluation of
contributions in kind—especially in the case of intellectual property—
is a rather complicated question and may have consequences as to the
future balance of power within the company, the involvement of an
accountant or accountants is mandatory. (The parties should also
regulate e.g. the procedure to be followed in case the court refuses to
accept certain parts of the contributions in kind etc.)

b) In the majority of cases the shareholders’ agreement is not terminated
with the formation of the company but remains parallel in force
during the period of the operation of the company. In this case the
shareholders’ agreement shows the characteristics of a framework
agreement, including terms pertaining to the conduct of the members
in relation to the organisation and the operation of the company during
the whole period of the existence of the company—thus whether e.g.
on the general shareholders’ meeting votes are to be cast so as to
appoint to the board of directors the candidate of each of the members,
or so that the supervisory board should elect the candidate of the
minority member as the chairman of the supervisory board etc. We
remark that in several cases the shareholders’ agreement remains in
force for a shorter period after the termination of the company—e.g.
members may oblige themselves to abide by the so called non-
compete clauses, not to form companies with a similar sphere of
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activity for a certain period of time with other partners after the
termination of the company etc.

5. Collisions between the Company Agreement
and the Shareholders’ Agreement

If the shareholders’ agreement and the company agreement are parallel in
force, several interesting problems arise out of the independence of the
two contracts.

a) The publicity of the content of the company agreement, the secrecy
of the content of the shareholders’ agreement

It is characteristic of the law of commercial companies that it places
the interests of business secrecy important in the economic life to the
background in preference for the public interest of the publicity of the
operation of the commercial companies (Publizititskontroll). The Law
on the Procedure of Registration of Companies defines the sphere of
data to be included in the register, documents to be submitted to the
court, rules that companies’ accounts should be made public etc.
Moreover, anybody may at any time—without even rendering probable
an interest recognised by law as to this—inspect the register free of
charge. (See the 1st EU Company Law Directive on Publicity.)

An important purpose of the shareholders’ agreement is to regulate
those details of the cooperation between the members which the parties
do not intend to make public and the publicity of which is not prescribed
in a mandatory manner by the company law or the registration law.
From these details the competitors may namely draw inferences, which
would disadvantage the position of the company or its members in the
market competition.

b) Choice of law

A large proportion of the members of companies in Hungary are foreigners.
A significant number of Central-Eastern European countries suffer
from a lack of capital and thus encourages foreign investment. These
investments are mainly realised in the form of companies, even if the
law of the State receiving investment provides the possibility of opening a
direct appearance by the foreign company e.g. in the form of opening a
branch subsidiary. Especially in the case of a foreign majority or owner-
ship by a single foreigner the foreigner wishes to transplant as much of
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his law as possible, conclude contracts in his own language, have dispute
relating to the foundation and operation of the company settled in
court procedures he is familiar with.

The company, however, has legal existence, the stock corporation and
the limited liability company are legal persons, the stock corporation
and the limited liability company are important actors in the economic
life, therefore all countries insist on applying their own company law
to companies which have their seat on national territory, to have the
official version of the company agreement drawn up in the official
language, as the registration process and the register itself are necessarily
in that language. In company law therefore there is no general freedom
of choice of law otherwise recognised among the principles of private
international law—thus also the Hungarian Act on Private International
Law (Art. 24 of Law-decree No.13 of 1978).

The shareholders’ agreement, however, falls under the general rules
of collisions on applicable law, therefore the foreigner may insist that his
own law or perhaps some other foreign law be used as the supplementary
legal system in deciding issues not regulated by the contract. There is
nothing to prevent the parties in case of a limited liability company
with two members, one of whom is Hungarian and the other German,
to choose Swiss law as the law applicable to the contract as supplementary
law, prepare the contract in several languages and proclaim for example
the English version as official and provide for the resolution of
company law disputes for a French language arbitration procedure by a
Paris tribunal, for example.

c) Limiting the mandatory nature of company law

The legal regulation pertaining to the company agreement in case of a
stock corporation is, as a general rule, mandatory in nature in the majority
of he countries of the world, but mandatory regulation is rather
widespread also in relation to the limited liability company. On the
other hand, the shareholders’ agreement as an atypical contract is
regulated almost completely by non-mandatory rules—not taking into
account a few exceptional provisions of the Part of the Civil Code on
General Rules of Obligations, there is a possibility for honouring the
intention of the parties almost completely. The parties therefore wish
to make use of the shareholders’ agreement in order to ease the strictness
of the mandatory rules of company law. The question only is, to what
extent does the law of the seat of the company accept the “inter-
vention” of the shareholders’ agreement into the company law, up to
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what point does it honour solutions in the conflict between company
law and general contract law to the disadvantage of company law.

The first question arises if some term in the shareholders’ agreement
conflicts a term in the company agreement. The view may be taken that

a) the company agreement prevails

b) the contract concluded later prevails

c) the term in the prevailing contract automatically invalidates or

modifies the terms of the weaker contract."

The prevailing—and in my opinion correct—yview in Hungarian arbitration
practice is that in case of a collision between the company agreement
and the shareholders’ agreement the content of each contract must be
independently ruled upon, in other words the issue of collision need not
be solved. From this it also follows that a breach of the *“additional
requirements” of the shareholders’ agreement may not have company law
consequences. If accordingly e.g. in a shareholders’ agreement relating to
a private stock corporation the majority Hungarian shareholder obliges
himself to vote on a general shareholders’ meeting on the candidate
proposed by the minority foreign member during the election of the
supervisory board and, to the contrary, with the help of his majority he
turns down the persons suggested by the foreigner, the decision of the
shareholders’ meeting is valid in a company law sense and claims may
“only” be put forward (e.g. for damages) according to the rules of civil
law for breach of the shareholders’ agreement. This is the reason why the
parties try to ensure compliance with the contract by way of security
instruments, e.g. penalty clauses.

The content of the shareholders’ agreement may, however, in the given
case lead to the invalidity of the company agreement. The “covering” or
“fictitious” nature of the company (Mantell- or Scheingesellschaft) may often
be established from the content of the shareholders’ agreement, thus e.g.
that the parties chose the corporate form primarily to avoid taxation. The
problem is that following the 1st EU Company Law Directive the possibility
of establishing the invalidity of the company agreement is limited, con-
sequently even if a dispute over the shareholders’ agreement leads to
finding a fault in the company agreement, it is not possible to draw the
legal consequences of invalidity regarding the company agreement.

2 For this view see Juhdsz, J.: A szerzddések titkozése a kft-n beliil avagy felesleges
duplicitds (The Collision of Contracts within the Limited Liability Company, or
unnecessary Duplicity). Magyar Jog, 1991. No. 12. 730-732.
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The question is more difficult when the terms of the shareholders’
agreement are in contradiction to the rules of company law. The following
cases may possibly arise from this aspect:

— the shareholders’ agreement is in contradiction to the non-mandatory
rules of company law;

— the shareholders’ agreement expressly derogates the mandatory or
imperative rules of the generally applicable parts of company law or of
the part relating to the given type of company;

— the provisions of the shareholders’ agreement are not in express
contradiction with company law but contain possibilities not mentioned
therein or aim at a specific application of the provisions of company law.

In the first case it would follow from the independent nature of the
shareholders’ agreement and the company agreement as legal transactions
that it would only be possible to derogate the non-mandatory rules of company
law in the company agreement. In this case Hungarian arbitration practice
pierces the separation of the two contracts and generally makes it possible
for the parties to derogate the non-mandatory rules of company law, i.e.
those which allow for such deviation. In my opinion this practice is correct.

In the second case the arbitration practice regards the terms of the
shareholders’ agreement conflicting the imperative or mandatory rules of
company law (or even, with the application of Art. 239 of the Civil Code,
the whole of the shareholders’ agreement) as being an illegal contract
under Art. 200 of the Civil Code and consequently null and void. Thus
e.g. the parties may not agree—regarding a limited liability company—
even in a shareholders’ agreement not to hold a single general shareholders’
meeting a year and bringing decisions e.g. as to financial reports by way
of casting votes by post.

The third case represents the hardest problem and depends partly on
the interpretation of the nature of the regulation as mandatory or imperative.
E.g. the Companies Act lists the types of preferential stock in Art. 183;
the question remains whether one may introduce in the shareholders’
agreement types of preferential stock not regulated in the Companies Act.
Does this still form a part of the contractual autonomy of the parties or is
the mandatory nature of the Companies Act provisions on preferential
stock to be interpreted in a way that this creates a numerus clausus with
regard to the types of preferential stock, providing for new types of
preferential stock being invalid as a consequence?

In this question the arbitration and court practice is not unified neither
internationally nor in Hungary. Some qualify as invalid, with a strict inter-
pretation of Art. 9 (1) of Companies Act, all applications not mentioned in
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the Companies Act, whereas others qualify the freedom of contract of the
parties as the stronger interest and regard these rules of the shareholders’
agreement (which usually find their way into the company agreement as
well) as valid."”> The practice generally classifies as valid those terms of
the shareholders’ agreement which aim at a particular application of the
rules of company law in the company agreement. Such are e.g. the already
mentioned shareholders’ agreements containing limitations on the practice
of voting rights—voting agreement, Stimmbindungsvertrag. The traditional
legal view, thus e.g. also the Hungarian Supreme Court (Kiria) in the 1920s
(see decision No. 3478/1925) considered voting agreements as conflicting
the “morals of the good merchant”, thus null and void as immoral. More
recently, however, the American and Western European practice tends to
recognise the validity of these agreements—accepted also by more recent
Hungarian practice, as opposed to practice in the Czech Republic.14

" The issue is extensively dealt with in Baldshdzy, M.: Szindikatusi szerz6dés a
tarsasdgi €s a polgdri jog hatdrdn (Shareholders’ Agreement on the Borderline
between Company Law and Civil Law). Gazdasdg és Jog, 1993. No. 5.

“See e.g. Waldvogel, M.: Zur Zulissigkeit von Stimmbindungsvertrigen in
Tschechien. WIRO, 1997. No. 1. 13-16.
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a private draft for an Act on the Ombudsman of Future Generations. In this article the
author of the Draft Law describes the background to the Law. After a short survey of the
development of the idea of a guardian of future generations in international law the
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(who represent whom, before what institution) and points out the differences between the
existing ombudsmen defending individual rights and the speaker of future generations,
the latter being rather a representative of environmental interests and a mediator. Finally
the author shows how the Hungarian Constitutional Court created favourable conditions
for introducing the new institution.
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When former students reunite to pay their tribute to the memory of their
Master, they bear testimony to the fact that Gyula Edrsi’s work lives on
and is transmitted to future generations not only in the books he wrote but
also in the memory of the members of the school of jurisprudence he once
headed, their work and the personal affection that many of them still
cherish. Once again, it is Professor Edrsi’s spirit that is able, if only for a
moment, to conjure up the scholarly community, which used to be His
intellectual home as well as ours. The atmosphere was at once imbued with
the strength of personal example, which counterbalanced the lack of a
“director”, with the cult of originality and performance. All this was
supported by the practice of reading and commenting on every sketch and
piece of work we did, a general tenor of detachment tinged with irony, and
still some rare heart-to-heart conversations with the Boss about the role
that he had chosen as his life mission.

" Lisz16 S6lyom, Professor of Law, Budapest, H-1121 Budapest, Kiitvolgyi ut
103/b., Hungary.
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Personally, I am particularly indebted to Gyula Eo&rsi. After my first
publications he declared me a “private scholar”, giving me dispensation
from participating in the collective projects of the Institute. I could pursue
whatever interest | came to have. (In those days we would have added that
this was happening in machtgeschiitzte Innerlichkeit). On one exceptional
occasion, he asked me—*‘a man of leisure”, as he put it—to write an essay
for the collection of papers on environmental law, which was imposed on
the Institute as an obligatory exercise. Little did I, or anyone, know that this
paper was to involve me in the movement for environmental protection
and to be the source of instituting an unlimited access for everyone to the
Constitutional Court. This actio popularis deeply influenced the entire style
of the political transformation of 1989. I find it most appropriate to express
my gratitude by publishing in this volume another offshoot of that
felicitous imposition rather than a paper on a freely chosen topic.

1. The idea of a speaker for the environment and the future generations
entered the public opinion in Hungary in connection with two events:
directly on the occasion of debates on introducing the institution of the
ombudsman in Hungary, and indirectly through international law. In
conclusion to his book on the 'ombudsman’ (of 1992), LLaszl6 Majtényi reflects
upon arguments that came up around the change of regimes, formulating a
demand for an ombudsman to represent each and every right and interest, from
the disadvantaged, through hospitalised patients to prisoners and also the
environment. Majtényi pointed out that an environmental ombudsman differs
from other parliamentary commissioners who defend a concrete, and already
acknowledged right. The role of the environmental ombudsman would
focus on the safeguarding and representing general environmental interests,
rather than defending individual rights. Consequently, he/she is a mediator.
However these thoughts were not taken up. The problem that the right to a
healthy environment lacks in an individual subject was left to the Constitutional
Court to interpret, and to draw consequences from. The Constitutional Court
also discussed the nature of the right to life. In both cases the verdicts took
a line favourable to introduce a commissioner for future generations into
the Hungarian legal system, even though the Constitutional Court itself
was not concerned with this.

Important events in international law occurred in the meanwhile. At
the 1992 Rio Conference, the representative of Malta made the case for a
guardian of future generations, whose role would be to keep our sense of
responsibility to the future generations alive. A number of scientific groups
adopted the suggestion, producing a profusion of literature on the subject,
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which brought all the related theoretical and practical problems to the
fore. International law is better suited to incubate such plans and to solve
its problems, as its distance from political life does not allow for the
exploitation of these problems for everyday politics. But no official sign
of any State’s willingness to institutionalise the guardian has been given.
The development of the law shows however a clear trend. The thought,
that mankind as whole can be the subject of international law has gained
ground. International law has brought about the concept of “the common
concerns of mankind,” as well as “the common heritage of mankind.” Though
the institution of a commissioner has not been accepted, the UNESCO
issued a declaration on the responsibility of the present generation towards
future generations in 1997. Guaranteeing the freedom of choice to those
who come after us is the theme of this declaration, and it states the
responsibilities of our generation in regards to the protection and handing
over of a heritage in the fields not only of our environment in its
traditional sense, but also that of biological diversity, the human gene, and
cultural heritage.

In spite of these developments advance has been made largely in the
theoretical fields. Apart from taking its own professional stance on the
subject, international law has placed the idea of the guardian of future
generations within the current theories of justice, and introduced it into
debates on democracy, posing it as a question of participation, that is the
future taking part in the decision making today. The question was raised,
whether we should have to make concrete choices in the name of future
generations (representing them), or whether we must make sure they will
have the opportunity to make a choice once they are born. Would in not be
better to save certain goods and to hand them down to the future generation
instead of “representing” them? (As is commonly understood, whales and
rain forests are such 'goods' today.)

2. How can the legal personality of future generations be recognised,
taking their uncertain notion? It is evident to a student of private law that
anyone or anything can be given legal personality; if these are not
individuals or natural persons, than legal entities are legal subjects. The
subjects of international law however could originally only be states. Steps
away from this position have been taken in two directions: individuals can
also be subjects of international law (see the example of the war criminals
brought to trial in the Hague), and in the opposite instance, mankind—as a
whole—can also be legal subject in international law, having respecting
rights.
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The question, which may help to elucidate the status of future generations
as legal persons is, what kind of rights would they provided with? It is
appropriate to look at the “rights” we believe future generations deserve
as symbolic, and to think of the legal discussion dealing with them as
metaphoric. What is present for us today of the future rights of those who
are yet to be born, is the responsibility, the legal obligations we have towards
them. International law assumes that future generations have “rights” in
order to establish corresponding duties, for all rights are balanced by
obligations. (We will see that according to the Hungarian Constitution the
State may have responsibilities towards future generations, without giving
them rights.) We are the ones who decide the rights of humankind in the
future, based on our ideas, knowledge and needs. Respect for their
autonomy requires that we make as few essential decisions for them as
possible, passing on the freedom of choice instead.

The indefinable notion of future generations—especially in terms of
time—shall warn us not to handle instead of the unborn generations. Lets
hope there will always be future generations—but how far can we look
ahead, and take responsibility for the future? What time limit can we claim,
for our decisions to be proved correct and justifiable? Two points of conflict
come up when we base our responsibilities and duties on social justice.

First we have to negotiate the clash of interests between present and
future generations. What weight must we give the rights of the future
generations, to place it over and above the poverty, and indeed life threatening
circumstances (e.g. hunger in Africa) of generations alive today, belittling
the later, and putting the future forward as the more important? The
interests of the future generations cannot be brought up in itself, separated
from the solidarity and responsibility for all of mankind in the present.
We can find some amusing examples in the literature: if it has been
discovered that a comet will hit the earth in two hundred years, a certain
percentage of the global GDP must be set aside throughout those years, to
avert the catastrophe, and everyone must accept this pledge. The inclusion
of rights of the future generation in the legal system is justified through
democracy. But who is to decide, what load should be born by whom in
the name of the future?

The other controversial point is a clash of interests between future
generations. A similar choice may come up between the fourth and fifth
generations, or the fifth and the tenth. A beneficial decision for the next
five generations may be lethal to the sixth. And why should all interests be
global. Something beneficial to future Siberians and Alaskans can spell
catastrophe in South-Asia. We may be able to bring sacrifices and even
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force others to make sacrifices in order to save a species, but a virus it
carries may wipe out future generations. For these reasons Rawls, a
leading authority in social justice theory writes that we can only extend
our guardianship to the next generation. One can put in the balance benefits to
one's self, ones contemporaries and the future within the limits posed by
this view. It is natural that we look after our own children—there is no
need to go any further. Yet decisions made today, affect many generations
to come—can a fair decision be taken without considering them?

“Goods” being conserved for future generations, rather than the anti-
cipation of their rights and interests may partly solve the problems outlined
above. This has a serious impact on the way the institution is built up.

3. Who represents whom, and before what court or authority? And how
many ombudsmen shall we say are needed? The answer to the question put
forward in the previous point—whether *“goods” are to be saved or actions
in the name of the future generations to be made—will define the way the
institution of the ombudsman will be structured. If the speaker is a guardian
of future generations in general, than the person would have to be knowl-
edgeable in all fields, but essentially someone universally respected on moral
grounds. (Yet is the moral authority of the person and universal respect
enough? Will everybody bow to his/her position on a controversial subject
such as abortion, or population explosion? Nothing affects the rights of
the future generations and especially their right to life more than these both
problems.) But if the protection of particular goods, i.e. certain objects such
as the oceans or the whales is at stake, than an expert who can tell what is
best for a whale is needed. In this case, we need as many speakers, as the
number of protected goods. Who should be the speakers: a person or an
institution, a State, a public authority or a NGO? Where should the platform
be given for this speaker: should he/she make his/her case to the nation-
states, international institutions, to both or neither, bringing the case instead
before a court? (Though would the process then no longer be the represen-
tation of certain interests, but an enforcement of rights.) And as we proceed,
one feels more and more lost in a maze of questions. Even the question of
how an ombudsman would relate—in terms of prestige—to the organisations
already at work has come up. After all, every organisation in the field will
claim to be serving the interests of future generations. Nor can it be
argued that people working on stopping a virus (even in a single country or
region) will not influence the well being of generations in the future. Another
factor to be reckoned with is the claims of established ombudsmen who
may feel that a speaker of future generations will trespass on their field of
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competence. And governments may see the new ombudsman as another
attempt to limit their powers.

Following these structural questions, we can address the problems of
the powers of the guardian of the future generations, and the nature of
his/her activity.

The role of this ombudsman is different from that of all others. For this
reason this office does not involve any competition with commissioners of
civil rights and data protection. The later protect the constitutional rights
of the individual: clearly defined rights in a legal process that is also clearly
defined. It must be mentioned, that presently the only environmental ombuds-
man of the world, employed in Ontario Canada, has the responsibilities
traditionally associated with the ombudsman, helping citizens fight for
their environment related rights. A speaker for the future generations
however, as I have said, will not be defending legal rights, but will have
the office of representation. The term guardian, used in international law,
makes its mark for this reason. Minors and those unable to take action in
their own name have guardians. Future generations are not able to make a
case for themselves, and therefore the speaker must do it in their name.
On the one hand, the guardian helps to bring the issues touching on them
to the legal recourse. On the other hand, the guardian influences the
political decision making, as a representative, as well as by using public
pressure. The fact must be stressed that the speaker for the future genera-
tions is not a decision maker. He/She seeks to orient the politics of
decision makers. This may also be considered a weakness. But the symbolic
“rights” of the future generations are quite different from the fundamental
constitutional rights protected by other ombudsmen. The other ombuds-
men are not authorities either; their recommendations take effect with a
measure of the strength of the argument and the publicity given to it, and
the personal prestige of the ombudsman. A smaller role is being proposed
for the guardian of the next generations in the literature of international
law: the right to speak out for the future generations—and of course full
access to information. The Hungarian draft law for the setting up of the
institution of a parliamentary ombudsman for future generations, which I
prepared at the request of Védegylet, a civic organisation for the
environment, goes to the limits of what is possible.' Half-way between the
Canadian and the Hungarian conception lies the Israeli parliamentary ombuds-
man whose office was created after the publication of the Hungarian draft,

' The Draft Law on the Ombudsman of Future Generations can be found in
www.vedegylet.hu in the 3. item of the menu: j6v6é nemzedékek képviselete.
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and who is empowered to undertake preliminary norm control from the
legal point of view of future generations.

4. Why am I convinced that the situation in Hungary is conducive to the
establishment of this institution, in spite of all the questions we have left
open, and all the apparent difficulties? Firstly the legal environment is
suited for the introduction of such an ombudsman. Secondly I trust, that
both public opinion and lawmaking bodies recognise our responsibilities to
future generations. The story of data protection, and its commissioner
gives some cause for circumspect optimism. It has taken twenty years to
reach from the conception of integrated records, ready plans for registers on
the population, and the general acceptance of the personal identification
number to the declaration of the fundamental right of informational self-
determination by the Constitutional Court in 1991, the establishing the
office of the data commissioner, and the conscious everyday use of information
rights. Our cause may run a similar course if we come to be aware of our
responsibilities towards the generations of the future, and the attention of
decision-makers is constantly drawn to the issue.

The present legal background is favourable, because the Constitutional
Court has declared the state’s duty to protect the condition of life for
future generations. The Court also solved the question of how future
generations can be a subject of law, a question that caused some difficulty
in the international legal theory.2 The Constitutional Court has dealt with
this question in all of its sentences that had anything to do with life and
death: abortion and death penalty. According to the judgement of the
court, right to life, which is a basic individual right, stands balanced
against the obligation of the State, to protect life. The duty of the State
goes beyond its obligation not to violate the individual’s right to life. It
must also protect human life and its condition of existence in general. This
latter duty is qualitatively different from aggregating the rights to life of
individuals; it is human life in general, consequently human life as a value
that is the subject of protection. Hence, the State’s duty to protect human
life extends to those lives, which are in their formation, just as it extends
to the protection of living conditions of future generations. In 1998, the
Constitutional Court put particular emphasis on the fact that not only
individual rights must be brought under legal protection, but life and its

% For the relevant decisions and further explanation see Sélyom, L.—Brunner,
G.: Constitutional Judiciary in a New Democracy. The Hungarian Constitutional
Court. Arbor, A.: The University of Michigan Press, 2001.
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natural conditions must be institutionally protected beyond this given
circle, i.e. the protection of the right to life does not only apply to the
rights of (now living) individuals. The Constitutional Court has therefore
declared that these objective duties of the state always extend beyond
insuring the rights of the individual. Every person has the right to the
freedom of speech. The responsibility of the State is to create and sustain
the conditions that enable the formation of and upkeep democratic public
opinion. Therefore the State is for example limited to a few, well-defined
cases as regards the penalisation of the expression of an opinion or is
obliged to pass a Media Act. In other words, we have here a rather extensive
and impersonal protection of rights through institutions. With a similar
reasoning from the right to life follows that the State is responsible for the
protection of the environment and the living conditions of future
generations. Environmental rights are concentration of duties of the State,
according to the Constitutional Court. When we consider this responsibility,
we may speak of corresponding “rights” only in symbolic terms: as the
Court put it, nature itself could be the beneficiary of this right. So is no need
to use the language of “the rights of animals and plants.” We might however
add: there is a need to bring up the question of whether the future
generations have rights or not, because it is valuable as strong propaganda.

5. The Hungarian legislative draft | have mentioned was published a year
ago. Since the theoretical difficulties in connection with the future genera-
tions are avoidable in Hungary only practical objections were raised and
discussed. The ombudsman of future generations will be modelled on the
parliamentary ombudsmen who are already established. The question we
may expect will come up is: why is a new institution needed when so
many seem to be dealing with these problems already? According to the
draft, the commissioner for the future generations would have the powers to
conduct examinations in the private sector as well (similarly to the data
protection commissioner), while the general ombudsman is only able to
examine State institutions. For this reason, the field of work planned for
our ombudsman would not be fully accessible to the general ombudsman.
The numerous authorities that look after the rights of our descendants as one
among their many duties would also not be able to replace the speaker for
the future generations. These are government agencies, acting in the strict
framework of their competences, duties and procedural rules. In contrast,
the ombudsman for the future generations has a free hand in the selection
of cases to be dealt with, which she/he believes to be most important in terms
of representing the future generations, drawing not only the attention of
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various authorities to the matters, and making his/her case with them, but
also the attention of the general public, giving the sense of responsibility a
chance to develop. An actio popularis completes the institution: any person
can put in a motion for an investigation.

The draft act does not limit the powers of the parliamentary commis-
sioner of the future generations to environmental protection. The tasks of
the commissioner cannot however be defined without reference to the
Environmental Protection Act and the Natural Conservation Act. These in
turn refer to a number of areas from the cultural environment and protected
historical buildings and monuments to education. The field of investigation
and activity for the ombudsman is very wide. Apart from the right to a choice
in matters related to nature, the UNESCO declaration of 1997 mentioned
earlier lists cultural, political and economic choice among the opportunities
for decision that must be saved for the future generations. In the preamble to
draft act all these are included; freedom of choice, quality of life, free access
to energy resources; these are areas to which the powers of the ombudsman
are extended. While the commissioner is invested with the powers to investi-
gate these legally definable fields, the office is never itself an authority. The
powers of the parliamentary commissioner for the future generations are
built on publicity, influence and pressure. He/she has the right to call for a
public hearing, to give counsel on international obligations concerning the
common heritage and the common concern of mankind, nature or environ-
mental protection and resources, prior to entering them. Neither State, nor
business secrets can hinder the commissioner’s access to data related to the
state of the environment.

As the cause of the guardian was not embraced by the States after
1992, the Hungarian political establishment rejected the proposal for the
institution of an ombudsman for future generations. That the draft law
made its way to Parliament and reached the stage of committee discussion
was itself the result of political manoeuvring. However, government and
opposition were of the same opinion: there were enough ombudsmen already.
Yet if we come to think of the number of years it took the cause of data
protection to get from official resistance to constitutional recognition and to
the institution of the independent ombudsman for data protection, we have
no reason to give up hope.
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Abstract. This study makes the proposal to introduce the contract remoteness test
into the Hungarian civil law as a principal restriction on compensatory damages. The
author sums up the development of the reasonable contemplation test in the English
common law first formulated in Hadley v. Baxendale. He compares it with Art. 1150 of
the Code civil, Art. 252 of the German BGB and Art. 74 of the Vienna Sales Convention,
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One of the most remarkable aspects of the uniquely productive publishing
work of Gyula Eorsi is the legal scientific work he did analyzing various
aspects of liability for damages.l It is exactly for this reason that we chose
a problem of tort liability as the focus of this publication dedicated to his
memory. The choice of topic was also influenced by the fact that Eorsi’s
work in legal theory was most notably well received internationally when
contributing to the framing of international sales law. Professor Eorsi
belonged to the select group of experts who participated already in the
development of The Hague Sales Convention® that was adopted as early as

* Lajos Vékds, Member of the Hungarian Academy of Sciences, Budapest, H-
1053 Budapest, Egyetem tér 1-3., Hungary.
E-mail: vekas@ludens.elte.hu

! Compensation for Illegal Behavior. Budapest, 1958. Attempt at Drafting a
Uniform System of Respons Under Civil Law. Hungarian Academy of Sciences
Tdrsadalom-torténeti Osztdlydnak Kozleményei 1X (1959) issue No. 2. Fundamental
Problems of Legal Responsibility, Responsibility under Civil Law. Budapest, 1961;
Problems of demarcation in the sphere of financial responsibility. Budapest, 1962;
Handbook of Compensatory Liability in Civil Law. Budapest, 1966.

2 Schlechtriem, P. (Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht (CISG).
Miinchen, 2000°, 28. Gives a rather witty parody of the proceedings and atmosphere
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1966, and he was also an important participant in the work done within the
framework of UNCITRAL. In addition to the general international respect
he commanded it was probably for this latter reason that he was elected
President of the Diplomatic Conference’ held in spring of 1980, which
adopted the Vienna Sales Convention that currently has more than 50
member states.”

Limiting Liability for damages in Hungarian Legal Theory and
Practice’

1. The starting point for the regulation in the Ptk. (Civil Code, hitherto
C.C.) [339 § paragraph (1)] regarding the amount of damages to be paid
is the principle of full compensation, and accordingly no statutory exemption
is provided within the general rules in the area of contractual damages.
The possibility of partial judicial relief from liability for loss on the basis
of equity [339. § paragraph (2)] is only available in the case of tort
damages [318.§ paragraph (1)1.° On the basis of judicial practice of more
than forty years it can also be seen that judges did not exercise their freedom
to grant partial relief allowed by law on the grounds of fairness in non-
contractual damage cases either.” Instead, if they deemed it appropriate

of the law-unification conferences Eorsi: Unifying the Law (A Play in one Act, With
A Song). Am. J. Comp. L. 25, 1977. 658-662.

3 Eérsi co-authored one of the first commentaries of CISG giving explanations of
Articles 14-17 and 55: Bianca, M. C.—Bonell, J.: Commentary on the International
Sales Law (The 1980 Vienna Sales Convention). Milan, 1987.

* For the list of member states see Magnus, U.: Wiener UN-Kaufrecht (CISG), in:
Staudingers Kommentar zum BGB, Berlin 19997, page 27 at seq.; Mdadl, F.—Vékas,
L.: Nemzetkézi magdnjog és nemzetkdzi gazdasagi kapcsolatok joga (International
Private Law and Law of International Economic Relations). Budapest, 2000°. 322. er.
seq.

* For a comparative law outlining of the problem see Hellner, J.: The Limits of
Contractual Damages in the Scandinavian Law of Sales. Scand. Stud. Law, 10 (1966)
37-79. (40. et. seq.).

® We mention that Swiss Contract-Law (OR) charges the judge with deciding the
nature and size of the damage to be awarded, especially in tort cases (Art. 43,
Art.99).

7 Even the original intention of law makers suggested applying C.C. § 339. 2nd
paragraph allowing mitigation of liability based on fairness only in “extraordinary
cases”. Cabinet Minister's Explanation for the quoted segment of the law”. Indeed,
legal practice used the fairness principle sparingly, which was also the recommended
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given the circumstances of a particular case, judges would partially relieve
the party causing the loss from liability based either on insufficient demon-
stration of proof, or by limiting the chain of causality. It is difficult to answer
the question whether a similar reduction of damages can actually be observed
in contractual liability cases. We may assume this to be a good probability,
however, this could not actually be proven completely, let alone quantified,
as we are limited by the abridged nature of the case reports.

It can be seen that although practice has (correctly) allowed for exceptions
(from the principle of full compensation, nonetheless, court decisions on
limiting liability for damages chose not to utilise the possibility of equity-
offered by the C.C. even in tort cases. Most often they argue for a partial
dismissal of claims for damages by pointing to a loose or distant causal
relationship between injurious action and loss. At the same time, analysis
of the judicial practice also shows that court practice did not draw such a
clear distinction between contractual and tort liability in this regard as
theintended.®

Reducing liability by way of drawing the boundaries of causality,
primarily with the application of the so called principle of adequate
causality, or by other means of limiting causality based on the cause being
“too distant”, “non-decisive” or “irrelevant” may in no way be disapproved.
Most notably in German law, but also in Common Law, courts employ this
method, and international scholarly literature also treats the problem as
being an issue partially of causality and partially of distribution of risk.
We should note, however, that in the world of contracts, (especially
commercial contracts), the viewpoint of distribution of risk is dominant.
Furthermore, the problem of causality is widely known to be a difficult

position of the Supreme Court in its opinion coded PK 804/1. In the BH there were
only two cases published in 1961 where the possibility of using § 339. 2nd paragraph
presented itself. In one of these cases the Supreme Court brought a questionable decision
to apply the fairness principle (BH 1961/issue 12, No. 3024), in the other case it
correctly decided against such application (BH 1961/issue 6, No. 2910). The rule’s
application was triggered expressly by the injurious party’s financial position in case
coded LB Pf. III. 21027/1970 (this case is commented on by Petrik: Law of
Compensation. Budapest, 1991. 33).

® The justification given by the Minister in an explanation attached to C.C. §
318. for the exclusion of the liability mitigating fairness principle from contractual
cases is as follows: This differentiation “is mostly explained by the position that it
would not be justified to provide relief of liabilities fixed in a contract, i.e. such liabilities
that could be foreseen.” In borderline cases, such as violation of a protected interest
by breach of contract, however even the Minister’s explanation thought it possible to
allow the judge the use of fairness to mitigate liability.
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one bearing a lot of uncertainty. As a result, decisions arguing a lack of
causality are often disputable and not always detailed enough, and legal
literature is also correct in challenging the erroneous theoretical foundation
of the principal of adequate causality. It is correctly argued by Géza Marton
that this particular way of mitigating compensatory damages transforms
the fundamentally legal policy problem of liability into the more matter of
fact question of causality. Consequently, Géza Marton ab ovo proposes the
principle of “adequate set-off” instead of adequate causality. According to
his correct views the practice of limiting liability for damages by way of
limiting causality in cases of liability based on fault would be under-
standable, although, even here its foundation in theory is flawed. However, in
the area of liability independent of fault the logic of adequate causality is
even methodologically inappropriate, because this way of cutting the chain
of causation at a standardized point applies the notion of fypified fault
even in a system of relief from liability independent of fault.”

2. In the case of Hungary the Vienna Sales Convention has been in
effect since January 1, 1988." Consequently, in matters of international
sales Hungarian Law applies the rule (Article 74, 2nd sentence) of that
Convention, which in the case of contractual damages limits compensatory
damages to only those foreseeable by the injured party, thereby deviating
from the principle of full compensation. Compensation amounts awarded as
reparation for breach may not “surpass the loss that at the time of concluding
the contract could or had to have been foreseen by the breaching party
based on those facts and circumstances that had to be considered as the
possible results of a breach”.

In reference we mention here that in the case of a special problem
involving the liability of a freight forwarder the C.C. itself operates on the
principal of foreseeable damages. 500 §. paragraph (1) states that beyond
the agreed penalty for late performance a freight forwarder is only responsible
for a loss occurring as a result of late delivery if he agreed to the delivery
date in knowledge of the other party’s interest intimely performance.“

’ Marton, G.: A polgiri jogi felelosség (Responsibilities Under Civil Law). Budapest.
1992, item No. 121, 222.

' Law-decree No. 20. of 1987; compare with Sdndor, T.: A nemzetkézi addsvétel
(International Sales). Budapest, 1990.; Madl—Vékds: International Private Law and
Law of International Economic Relations. op. cit. chapter 22 (322-349),

"It is worth mentioning, probably not as a coincidence, that in English common
law the first court case to be built on the principle of foreseeability (Hadley v.
Baxendale to be discussed below) has at its center the awarding of unrealized profit
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3. As a preliminary remark we also point out that the availability of
possible mitigation of tort liability and its dogmatic method seem to show
a close connection with the method of relief from liability, and in fact
can only be analyzed together. This is clearly shown in the practical
application of the principal of adequate causality, and its previously
mentioned well founded criticism in legal literature. The C.C. could only
provide a special “emergency exit”-like method of mitigation of liability
based on the court’s discretionary application of the equity principle because
it opened a rather wide and moreover flexible window for exculpation
with the possibility that the party causing damages prove that he acted *“as
it can normally be expected under the given circumstances”.

The Vienna Convention allows only for a more stringent and objective
way of exculpation. According to the Convention a party can only be
relieved of responsibility for partial non-compliance if it proves that said
default resulted from an obstacle that it could not have circumvented, nor
could it reasonably be expected that at the time of conclusion of contract
the obstacle be foreseen, removed, or its consequences be averted."

4. The theoretical need for full compensation of damages resulting from
breach of contract had been a persistent problem in C.C.’s judicial practice,
which is also reflected in legal literature. As early as 1971 Miklds Vilaghy
saw the need for the correction of the principle of full compensation in the
contractual domain and similar ideas have been raised by Attila Harmathy
a few years later. In 1993 Tamds Tercsdk wrote a comparative study
dealing explicitly with the question of limiting liability for damages with
the help of foreseeabilily.13

occurring as a result of late performance of a transportation contract. Furthermore,
leading even today’s leading British handbooks discuss the topic with a focus on
besides contracts of sale those of transportation. See for example McGregor, H.: On
Damages. London, 1997'°, 182 er. seq.

"* A translation of Article 79 paragraph (1) given by the author that is true to the
original English text and therefore differs slightly from the official text published
with Law-decree 20 of 1987.

? Vilaghy, M.: A Polgdari Torvénykonyv feliilvizsgdlatinak elvi kérdései II.
(Theoretical Questions of the Revision of Hungarian Civil Code. (C.C.) II.), Hungarian
Law, XVIIL 1971. 456; Harmathy, A.: Felel6sség a kézremikodOért (Responsibility
for intermediary third party). Budapest, 1974. 243-251; Tercsdk, T.: Elorelathatosag —
mint a szerzédésen beliil okozott kar megtéritésének korldtja (Foreseeability as the
Boundary of Compensation for Damages Caused within the Framework of a Contract).
In: Polgdri jogi dolgozatok (On Civil Law), (ed.: Harmathy, A.). Budapest, 1993.
231-254.
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Vilaghy proposed the tightening of the rules governing the finding of
liability in cases of defective performance and simultaneously proposed
the need for an exception to the rule of full compensation. (We should
mention that before the 1977 Novella has entered into force the C.C.
awarded a claimant compensation after the expiration of the warranty
period only in very limited cases [original 307. § paragraph (2)]: in order
to be awarded compensation the entitled had to prove that the defaulting
obligor acted fraudulently.) In limiting liability for damages he did not
rule out the introduction of the foreseeability principle based on “the
inspiration of English or French law and legal practice” as such a solution
that “theoretically meets the criteria of the concept of contractual barter
relationships”. However, instead of introducing this principle “foreign to
Hungarian legal thinking” by way of legislation, he rather suggested that
“in legal regulation of the actual sum of damages a judicial practice would
develop in the direction of the so called adequate causality principle and
as a necessary consequence courts would award only that portion of
contractual damage that the parties had to have considered at the time of
breach given the particular nature of the terms of the contract.” Although
here is little difference with regard to their effect, the foreseeability principle
and the principle of adequate causality differ significantly in terms of
their theoretical foundation, as this was pointed out above when
discussing ideas of Géza Marton. While the predictability principle allows
the normative limiting of making a party liable for damages based on a
decision of policy, the doctrine of adequate causality provides a tool for
artificially breaking of the existing causality chain based on a judge’s
discretion. Vildghy would solve the problem of how to flexibly limit the
principle of full compensation in a way that would also provide a platform
for a more organic development of law. He favored the use of the less
unusual principle of adequate causality, deciding not to bother with the
rather well founded theoretical criticism that were certainly known to him as
well. Law No. 4 of 1978 essentially chose this same direction recommended
by him. According to this law that is still in effect to this date the C.C.
theoretically extended the defaulting obligor’s liability over all damages
even beyond the warranty period, and left their potential mitigation up to
the judge. Even today the methodology of mitigation can be based (of
course not overtly) on the principle of adequate causality. This is certainly
a faulty solution in terms of its foundation in theory.

In his excellent monography on the subject of responsibility for the
acts of intermediaries, Harmathy also deals with the issue of defining the
limits of claims of contractual damages. In building a foundation for his
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deductions he gives a short yet sophisticated comparative law study on the
dogmatic tools used to limit the size of damage awards in French, English,
and German law as well as in Hungarian draft codes and socialist law. He
sums up his position by writing that “there is a need across the board for
limiting liability over breach of contract. This is understandable because
at the time of the conclusion of the contract the parties take into account a
certain risk, a possibility of loss during the normal run of the process, and
they agree on stipulations of the contract with these eventualities being
taken into consideration.” In his summary he explicitly argues for the
condition of “foreseeability” to be inserted into the process of limiting
liability for damages caused by contract violation, because this solution is
“most sensitive to business considerations”. For establishing the forseeable
amount of damages Harmathy suggests we simultaneously take into account
both objective and subjective criteria. “An objective characteristic exists
in that those parts of damage are included which given the particular
circumstances had to be taken into account based on prior knowledge or
experience; a subjective one, in that we take into account also that part of
the damage which although could not be expected based on experience,
but the person in breach of the contract came to possess such facts at the
time of contract talks and the fixing of the terms of the contract, that
would have suggested the probability of the occurence of higher than
usual damages.”

Tercsdk finds it desirable to limit liability for damages to foreseeable
damages in the area of contractual liability law based both on the grounds
of economic rationality and as a measure of prevention. He compares this
solution with various other methods of limiting liability for damages used
in some of the more important legal systems, for example schemes that
define liability for compensation as a direct function of the degree of
culpability, or the use of assorted causality theories, etc. As his ultimate
conclusion he proclaims that in the area of compensation for contractual
damages boundaries of liability can be drawn most accurately with the aid
of the foreseeability method compared with all others.

5. In the following section we analyze the foreseeability doctrine. Our
purpose is to contribute to the effort to reform the C.C. by providing an
alternative solution to the problem of limiting liability in damages arising
from breach of contract.” Providing such an alternative solution may be

" Sdndor also recommends the solution of the Vienna Convention for the reform
of the C.C.: Sandor: International Sales. op. cit. 276. footnote 9.
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necessitated particularly by the fact that the reform of the C.C. is expected
to bring about changes in matters of exculpation.15 This is important,
because if proof of lack of culpability is not sufficient grounds for relief
(as it is suggested in the new Concept of C.C.), rather it is necessary to
provide proof of objective circumstances (similarly to the provisions of
the Vienna Convention), then a more robust, and more importantly, a more
predictable foundation must be provided for the limitation of liability as
well, in comparison with the current state of affairs. The foreseeability
doctrine would provide an internationally common and successful dogmatic
framework for this issue.

The Foreseeability Doctrine and its Related Institution in National Laws

1. The foreseeability doctrine was likely approved relatively easily as
part of the Vienna Convention because it is known in the several highly
regarded legal systems.16

a) In modern times it makes its first appearance in French Law,"” from
which it spread to most legal systems, fashioned after French codification.
The Code civil itself expressly states (Article 1150.) the requirement of
foreseeability in determining the amount of damages.

In French legal practice, however, this method of reducing compensation
awards does not play a major role. This is in part due to substantive law
reasons. As a matter of course the Code civil precludes the case of
intentional breach of contract (“par son dol”) from the scope of operation
of the foreseeability principle. A further restriction in the application of
the principle results from a unique distinction in French civil law between
“obligation de résultat” and “obligation de moyens”. Moreover, it is super-
fluous to refer to the necessity of foreseeability due to the special legal

" Compare with Vékas, L.: Javaslat a szerzédések dltalanos szabalyainak és a
szerzddéstipusok szabdlyainak korszeriisitésére (Vitaindité tézisek az uj Ptk. Koncep-
cidjahoz, II. Rész). Polgiri jogi kodifikacid Ill. €vf. [Recommendation for the updating of
the general rules of contracts and rules governing various contract types. (Debate
opening theses for the new concept of the C.C., part 2). Codification of Civil Law],
vol. 3. 2001. issue 4-5.

' Hellner: The Limits of Contractual Damages... op. cit. 47., with footnote’s 3 and 4.

17 Dupin, A. M. J. J. (ed.): Ocuvres de Pothier, contenant les traités du droit
francais. Paris, 1824. 1. k.: Traité des obligations, Nr. 159. et. seq. For the roots of
the principle in Roman law see Zimmermann, R.: The Law of Obligations (Roman
Foundations of the Civil Traditions). Cape Town, 1990. 829. et. seq.



THE FORESEEABILITY DOCTRINE IN CONTRACTUAL DAMAGE CASES 153

exemptions given both in the general rules of contracts (Article 1153.) and in
contracts of sale (1630. and following Articles, Article 1644.).18 In addition
to these reasons we should also consider the procedural matter that a claim
based on the foreseeability doctrine (being a legal objection presuming
deliberations of fact) may not be raised before the Cour de cassation.19
Finally, the less frequent use of the foreseeability rule can most likely be
attributed to the fact that beyond the scope of damnum emergens and lucrum
cessans the Code civil (Article 1151.) limits compensatory damages to the
immediate and direct (“immédiate et directe) consequences of the breach
of contract .

b) A significantly more important role is played by the foreseeability
doctrine in English common law.

In English judicature this principle was first applied in Hadley v.
Baxendale™ by the Court of Exchequer. At the heart of this often quoted
case was the dispute between a mill owner and a carrier. A part of the
steam mill that had been off site for a necessary repair was delivered back
to the mill only four days past the time of delivery that the carrier had
agreed to and the miller sued the carrier for lost revenues. It is an
interesting example of the unpredictable interactions that the history of
law can produce that in this case the plaintiff’s attorneys and one of the
judges referred to French Law®' based on an American textbook.”” The

'* Mazeaud, H.—Mazeaud, L.—Mazeaud, J.—Chabas, F.: Traité théorique et
pratique de la responsabilité civil délictuelle et contractuelle. 3/1. Vol. Paris, 1978°,
Nr. 2190 (compare with Nr. 2378 and 2390 as well); Ghestin, J.—Desché. B.: Traité
des contrats — La vente. Paris, 1990, Nr. 853. et. seq.

" Viney: La responsabilité: effets. Paris, 1988, Nr. 324.

*(1854) 9 Exch 341 156 Engl. Rep. 145(1854); for more recent analyses of the
case see.: Danzig: Hadley v. Baxendale: A Study in the Industrialization of the Law.
Journal Legal Studies. 4 (1975) 249-284.; Faust: Hadley v. Baxendale — an Under-
standable Miscarriage of Justice. J. Legal Hist. 15 (1994) 41-72.; also compare with
Zimmermann: The Law of Obligations... op. cit. 830.

2 Hadley v. Baxendale, (1854) 9 Exch 341, 345 er. seq. According to the transcript
Judge Parke said the following during the trial: “I wish the sensible rule was established,
that damages must be confined to what the parties reasonably anticipated. My
attention has been drawn to the subject by reading Mr. Sedgwick’ work.” Hadley v.
Baxendale, 23 L.J.R. {N.S.] Exch 179, 181 (1854). (Eorsi was known to enjoy “playing
around” with English cases.) Pothier’s views were incidentally fondly adopted by
English decisions of the 19th century, in fact according to Konig (Zimmermann: The
Law of Obligations... op. cit. 336., 830.) the concept of foreseeability can be traced back
to Dumoulin in French private law (Molinaeus. C.: Tractatus de eo quod interest:
1546): Konig: Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung — zu



154 LAJOS VEKAS

decision that was handed down in the case was written by Lord Alderson
of the four judges produced an important procedural innovation not relevant
to our subject, but it also contained a legal argument that was likely flawed
considering the particulars of the case which led to an unjust resolution.”
Nonetheless, to this day it is regarded as the leading precedent in English
Law (“the most celebrated case in the field of contract damages”24 spelling
out the the clause of forseeability, the “contemplation rule” (or “contemplation
doctrine”). The holding of this famous judgment is that in a case of breach
of contract, in addition to “general damages” (i.e. actual losses), such additional
damages may be claimed on the basis of unrealized profit “as may reasonably
be supposed to have been in the contemplation of both parties, at the time
they made the contract, as a probable result of the breach of it”.” Dicta to
the judgment emphasizes that if the party in breach could be made liable
for that part of the damage which he did not have to foresee at the time of
breach, then it would not be in the injured party’s interest to come to an
agreement with the other party regarding the probable damages resulting
from a possible breach. By the same token, the party later to be in
breachcould not effectively protect himself from larger consequential
damages by the appropriate limiting of his liability with suitable contract
terms.”® The foreseeability doctrine became a general principle of English
judicial practice after 1854 and this remained unchanged after the 1893 Sale
of Goods Act and even after its 1979 reform (Section 54).27

Art 82, 86, 87 EKG, in: Das Haager einheitliche Kaufgesetz und das deutsche
Schuldrecht. (Hrsg.: Leser/von Marschall), Karlsruhe, 1973. 75-130. (76. et. seq.).

2 Sedgwick, Th.: A Treatise on the Measure of Damages. New York, 1847, 64. et. seq.

B Danzig: Hadley v. Baxendale: A Study in the Industrialization of the Law. op.
cit. 260.; Faust: Die Vorhersehbarkeit des Schadens gemidll Art. 74, Satz 2 UN-
Kaufrecht. Tiibingen, 1996. 80. et. seq.

24 McGregor: On Damages. op. cit. 157.

B Bradley, J.: (1854) 9 Exch 341, 354; in English literature foreseeability is also
known as , test of remoteness”.

% Ibid. 355, the following English court cases contributed significantly to solidifying
or advancing the foreseeability doctrine: Victoria Laundry (Windsor) Ltd. v. Newman
Industries Ltd. (1949) 2. K.B. 528.; Monarch Steamship Co. Ltd. v. Karlshamus
Olejfabriker (A/B) (1949) 196., 224. The best guide to the development and sub-
problems of the principal in English law are given by Ogus, A.: The Law of Damages.
London, 1973. 71-79; McGregor: On Damages. op. cit. 157-184. (items 247-281).

7 Ogus: ibid.; McGregor: ibid.; Guest, A. G.: Benjamin’s: Sale of Goods. London,
19975, §§ 16-040 (856), 17-001 (894), 17-045 (929); also compare with Faust: Die
Vorhersehbarkeit des Schadens... op. cit. 82. et. seq.
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c¢) United States judicial practice also applies the contemplation rule as
a classic common law principle.28 UCC § 2-715 (2) (a) spells out in detail
the rule of contemplation with regard to consequential damages in the
buyer’s assets: “Consequential damages resulting from the seller’s breach
include any loss resulting from general or particular requirements and
needs of which the seller at the time of contracting had reasonably to
know and which could not reasonably be prevented by cover or otherwise”.”
It is important to point out that UCC [§ 2-715 (2) (b)] does not apply the
contemplation rule for damage to the buyer’s person or property “resulting

from any breach of warranty”.

2. Although the BGB chose a slightly different path when limiting

liability for damages the English “contemplation rule” managed to find its
. . 0, . .

way into German jurisprudence as well.” Incidentally, the solution found
in BGB is also interesting as well as instructive.” Besides limiting claims
of unrealized profit to the amount that could be expected with good
probability (252. §), the German code allows for the reduction of damages
within the context of the claimant’s responsibility to prevent damages

® Howard v. Stillwell and Bierce Manufacturing Co., 139 U.S. 199, 208 (1891);
Primrose v. Western Union Telegraph Co., 154 U.S. 1, 29(1894) etc. According to Konig
American judicial practice had applied the foreseeability principle even prior to
Hadley v. Baxendale: Sedgwick: A Treatise on the Measure of Damages. op. cit. 80.
et. seq.

® The UCC gives no particular rule for damages suffered by the seller due to the
buyer’s violation of contract terms. This one-sided feature is duly criticized in the
literature White, J.—Summers, R. S.: Uniform Commercial Code, vol. 1, St. Paul-
Minn, 1995%, 412, et. seq. However, the literature also correctly points out that the buyer’s
potential late payment is a possible cause of loss liability that can generally be
estimated with good accuracy ahead of time. Hellner: The Limits of Contractual Damages
in the Scandinavian Law of Sales. op. cit. 78. et. seq. Huber, P.: Leistungstéhrungsrecht.
vol. 2. Tiibingen, 1999, 264. 3. footnote.; compare with Schwenzer, 1.: Freizeichnung
des Verkdufers von der Sachmdingelhaftung im amerikanischen und deutschen Recht.
Frankfurt/M. 1979. 38. e? seq.

* Rabel, E.: Das Recht des Warenkaufs. Vol. 1. Berlin, 1936. (reprint: 1964), 491.
et seq.; von Caemmerer, E.: Das Problem des Kausalzusammenhangs im Privatrecht.
In: Gesammelte Schriften (vol. L.). Tiibingen, 1968. 395. et. seq.

*The BGB's damage liability laws were founded on Mommsen’s study: Zur
Lehre von dem Interesse. Braunschweig, 1855. Mommsen believed firmly in the principal
of full compensation: op. cit. 168. et. seq. and the BGB’s drafts also kept this principle
almost uniformly, compare with Faust: Die Vorhersehbarkeit des Schadens. op. cit. 340.
el. seq.
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from occurring. According to 254. § paragraph (2) the obligor in breach is
not required to compensate for damage that the injured entitled failed to
prevent or mitigateby actions of gross negligence. It is considered to be
the injured’s negligence if, preferably at the time of contracting, he failed
to bring to the other party’s (the future breaching party’s) attention such
extraordinary risk of unusually large loss that was neither known nor
could have been expected to be known to his partner.32

The solution offered by the BGB reaches similar goals to that of the
contemplation rule by following a different dogmatic path. In this case risk is
considered extraordinary if the level of damage significantly surpasses
that which could be expected in a similar business scenario. For example
if the result of a late bank transfer is the loss of a patent claim then the
resulting damage can be considered unusually high. Naturally, the entitled
can only be made responsible for negligence if he himself could have been
aware of the nature and size of the damage. The entitled is not under
obligation of disclosure if his contractual partner himself knew or had
to know the extraordinary risk.” The disclosure of the possibility of
extraordinary risk by the obligee can result in the obligor deciding to (in
the first three cases, possibly simultaneously):

— pay extra attention to specific performance of the contract

— attempt to limit his risk by stipulations limiting or excluding liability

-— raise the price due to increased risk

— decline to enter into contract due to impending large risk.

Grossly negligent failure to disclose facts leads to a division of the loss
between the breaching and injured parties. When distributing the burden of
loss both the cause leading to the loss and the parties’ negligence must be
weighed.34

The possibility of liability reduction offered by the first sentence of
the BGB [254. § paragraph (2)] (which incidentally is also open in tort
cases) is very rarely applied in practice.35 In tort cases even the rule of the
BGB can prevent only the further growth of existing damages such as the
one that would result from late payment of a compensation award.” The

3 Lange, H.: Schadenersatzrecht. Tiibingen, 1990%, 574.; Huber: Leistungstohrungs-
recht... op. cit. 263. et. seq.

» Lange: ibid.

** BGB Handkommentar. Baden-Baden, 2001. Schulze, R.: ad § 254, Rn. 10.

3 Konig: Voraussehbarkeit des Schadens als Grenze vertraglicher Haftung... op.
cit. 96.; Tercsak: Foreseeability as the boundary of compensation for damages caused
within the framework of a contract. op. cit. 237.

% See for example BGH 23.2. 1960, VersR 1960, 526.
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infrequent use of this rule in practice is undoubtedly related to the attitude
of the BGB in granting relief from liability (besides being also related to
other issues like the limited nature of the concept of lost profit and other
restrictions governed by separate laws such as the HGB):as a matter of
course, non-negligent breach leads to no liability for damages.

3. In comparing the foreseeability doctrine and the solution provided by
the BGB the following may be stated.” Primarily, it is immediately clear
that both solutions summarized above effectively surpass either the method of
judicial cutting of the chain of causation or discretionary reduction of
liability based on fairness in the sense that instead of leaving the key to
resolution in the hands of the judge they both hand it over to the parties,
and that is a significant plus in contract law.

Almost undoubtedly, the foreseeability doctrine appears to give a more
solid and specific point of reference to the contracting party in its effort to
size up the risk of entering a contract in advance and make decisions
accordingly. At the same time both solutions reflect a market-oriented
attitude and treats the parties as sovereign and equal participants of a
pecuniary transaction. One side is motivated to disclose risk, the other to
evaluate it and base its business decision on that.

The foreseeability doctrine is perhaps a bit more effective in that the
obligor can always take into account the increased risk when determining
counterperformance. In the case of the BGB this is not always possible
because the contracting party is obliged to give notice of a higher risk not
necessarily at the time of entering into contract but only when he becomes
aware of the risk. Also, the claimant’s right to full compensation stays
valid if no negligence is involved in his failure to give notice or if his
negligence had no effect on the prevention of loss. Conversely, the BGB may
be more effective in the actual prevention of loss. While the foreseeability
doctrine does not provide cover for risk of loss that increases after the
conclusion of contract the BGB makes even that possible as the obligee is
required to give notice of higher risk throughout the entire length of the
contractual relationship. Moreover the BGB is also a bit more fair in
contrast with the foreseeability doctrine in that in the case of increased

¥ Compare with Huber: Leistungstorungsrecht. op. cit. 267. et. seq.; Faust: Die
Vorhersehbarkeit des Schadens. op. cit. 339. et. seq.; On Limits of the application of
the foreseeability principle, see Hellner: The Limits of Contractual Damages in the
Scandinavian Law of Sales. op.cit. Especially 77. et. seq.
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risk not foreseen by either party responsibility for the risk rests with the
party in breach.”

However, as far as the effectiveness of either the foreseeability doctrine
or the BGB rule is concerned, a hindrance is presented by the fact that
(especially in the world of business) contracting parties are reluctant to
shed light on their business strategies (often speculations).

Finally, as we pointed out before, in a legal climate where a breaching
party has to compensate for losses only in case of negligence, the importance
of more subtle dogmatic ways of mitigation of liability is significantly
reduced in comparison to a more stringent doctrine of liability. It is also
clear that the most accurate (although by far the least harmonious with
liberal market philosophy) tool of defining risk is the capping of liability
by law. This solution is rather common in the area of freight forwarding
and transportation contracts.”

The Foreseeability Doctrine in International Conventional Sales Law
and in Model Laws

1. The foreseeability doctrine—based on Rabel*—was an almost unchal-
lengeable part of even the earliest drafts (1935, 1939, 1963)* intended to
uniformly regulate international sales law, so it was almost natural that it
became part of the Hague Sales Convention® (Articles 82 and 86)43 and
from here a direct path led to Article 74 of the Vienna Sales Convention.™
There are only subtle differences in wording between the latter and the
above mentioned rule of the Hague Sales Convention and according to the

*® Same as Faust: Die Vorhersehbarkeit des Schadens... op. cit. 344.

* Compare with Huber: Leistungstdrungsrecht. op. cit. 267. et. seq.

“ Rabel: Das Recht des Warenkaufs. op. cit. 495-511.

*' See Hellner: The Limits of Contractual Damages in the Scandinavian Law of
Sales. op. cit. 47., footnote No. 3.

2 July Ist, 1964; compare with Madl—Vékas: International Private Law and Law
of International Economic Relations. 320. et. seq.

“ Compare with Dolle, H—Weitnauer, W.: Einheitskaufrecht. Miinchen 1976,
531. et. seq., 537. et. seq., directly to the Hague Sales Convention: 543. et. seq.

44Compare with Knapp, Ch. L.: in: Bianca-Bonell: Commentary on the Inter-
national Sales Law. op. cit. 540. et. seq.; Stoll, H.: in: Schlechtriem (Hrsg.): Kommentar
zum cinheitlichen UN-Kaufrecht (CISG). 698. et. seq., 714. et. seq.; Sandor: Inter-
national Sales. 275. et. seq.



THE FORESEEABILITY DOCTRINE IN CONTRACTUAL DAMAGE CASES 159

working documents of the Vienna Agreement there was no intention or
impetus for significant changes.

As opposed to the negligence based contract liability law found in the
Code civil and the BGB, Article 79 of the Vienna Sales Convention, as
was pointed to earlier, mandates a higher standard of reason in granting
liability relief. The introduction of the foreseeability doctrine into the
rules of the Convention is essentially the supplementation of this more
stringent system of relief. When liability for compensation is not linked to
negligence of the party in breach then the entire risk for damages inherent
in contract violation rests with the party in breach, although only to the
extent that was possible to predict at the time of entering the contract.
Commentaries all emphasize the close connection of the concepts of non-
negligence based liability and liability limited to foreseeable damages.
These two principles provide the fundamental pillars of the liability
system of the Vienna Convention. The basic idea behind this system of
liability is that a contract performs its function of interest protection if the
consequences of a possible breach do not thesubjective culpability of the
party in breach, butthe risk he takes on is limited to that which he could
clearly judge and knowingly take on at the time of entering into contract.”
It is important to repeat: the foreseeability doctrine is given a primary role
particularly in cases where there is a system of relief less forgiving than the
requirement of non-negligence. Finally, it is also worth noting that contributing
to the internal balance of the system of damage liability found in the Vienna
Convention is another rule according to which awards of compensation
are not limited to cases of “fundamental breachof contract™ (Article 25).

2. As we briefly showed earlier the foreseeability doctrine was fully
developed in English and American judicial practice. It is important to
observe however that there are differences between the contemplation rule
found in English common law and the foreseeability doctrine found in the
ienna Convention, just as Article 74 of the Vienna Convention deviates
from Article 1150 of the Code civil.

a) Of these differences we need to emphasise the notion that, at least
as a starting reference, common law treats as the upper limit of awardable
compensation those damages that could be contemplated by both parties.46
46 In contrast, the Vienna Convention, similarly to Article 1150 of the

* Same view by Rabel as well: Das Recht des Warenkaufs. op. cit. 495.
“ The Hadley v. Baxendale decision states this point explicitly: “contemplation
of both parties”: (1854) 9 Exch 341, 354.
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Code civil,”” limits liability to only those damages that could be predicted
by the party i.b.® It is to be noted that more recent English decisions,
although still always referring to Hadley v. Baxendale, essentially focus
on examining foreseeability only on the side of the party ib.* Despite
some uncertaimgf a similar tendency can be observed in American judicial
practice as well % and the UCC specifically provides this very rule, which
we even quoted earlier.

Even as a general attitude common law tends not to subject to
compensation damages that could not be forecast with good probability at
the time of contracting. This exclusion applies not only in the case of tort
damages, but also in judging contractual damages.51 The Vienna Convention
is clear: it is sufficient enough reason if the breaching party could calculate
the damage as the “possible consequence” of his breach. The “possible”
nature of the resulting damage is not a strict prerequisite requirement. We
can support the position that the “possible” nature of the occurrence of
damage is to be judged on a case by case basis and it cannot be fixed in a
general manner as with the use of a predetermined percentage.52

b) According to actively held belief the foreseeability doctrine of the
Vienna Convention is to be applied in cases of negligence and even in
cases of intentional breach of contract. In this regard the Vienna Convention
deliberately diverges from the “source rule” of Article 1150 of the Code
civil which, as we pointed to before, excludes the use of the foreseeability
doctrine in the case of intentional breach of contract. We should mention,
however, that an opinion exists according to which the principles and
general spirit of the Vienna Convention suggest we consider not using the

“Mazeaud, H.—Mazeaud, L.—Mazeaud, J.—Chabas, F.: Traité théorique et
pratique de la responsabilité civil délictuelle et contractuelle. No.’s 2381-2382.;
Vinegr: La responsabilité: effets. op. cit. 323.

*Stoll, in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht
(CISG) op. cit.; Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar
zum BGB. Art. 74, Rn. 31.

* Most explicitly in the Czarnikow Ltd. v. Koufos (The Heron II) case: [1966] 2
Q.B. 695, 730 (C.A))

SORedgrave v. Boston Symphony Orchestra, Inc.: 602 F. Supp. 1189, 1212 (D.
Mass. 1985), 855 F. 2d 888 (1st Cir. 1988), 488 U. S. 1043 (1989).

' See for example the decision of the House of Lords in The Heron II case:
[1969] 1 A.L. 350; similarly to Restatement of Contracts 2d, § 351.

** Same way Faust: Die Vorhersehbarkeit des Schadens. 33. et. seq. 331.
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liability limiting tool of the foreseeability doctrine in cases of intentional
breach.”

3. According to the Vienna Convention foreseeability is an express and
exclusive requirement related only to the contracting party’s possible
damage and its size. Consequently, this requirement does not link the act
of breach itself or its possibility with the causal relationship, because such
an expansion of foreseeability would influence not only the size of the
damage to be compensated but also the basis of liability. Furthermore, this
would introduce into the required conditions of liability a new element of
culpability not known in the Vienna Convention.™

In the case of defective performanceof the contract it is particularly
important to limit the requirement of foreseeability to the damage itself,
because in these cases the application of the foreseeability doctrine is not
very appropriate and indeed often impossible.55 Damage caused by a
hidden fault is obviously not something the obligor could be aware of at
the time of entering the contract or even during its execution, though he must
carry the responsibility for it regardless.56 Most likely this is the reason
why, as we mentioned before, the UCC treats this kind of damage case
differently.57

In the context of defective performanceof the contract with regard to
the so called consequential damages, it is not possible to mitigate liability
of the party i.b. on the basis that he did not foresee the damages or that it
was under no obligation to predict them as these damages had to be taken

33 Enderlein, F.—Maskow, D.—Strohbach, H.. Internationales Kaufrecht. Berlin,
1991, Art. 74., Anm. 8. Later we mention the European Principles (Article 9. 503.) which
also does not limit responsibility to only those damages that were not foreseeable in
cases of intentional or grossly negligent behavior resulting in damage.

** For the uniform opinions in legal literature see Stoll: in: Schlechtriem (Hrsg.):
Kommentar zum einheitlichen UN-Kaufrecht (CISG) 715. with footnote No. 152.

5 Compare with Hellner: The Limits of Contractual Damages in the Scandinavian
Law of Sales. op. cit. 75.; D6lle—Weitnauer: Einheitskaufrecht. op. cit. 546. et. seq.

5 Consequently the decision reached in LG Duisburg v. 16. 7. 1976 is erroneous
brought (still) under the Hague Sales Law. Compare Stoll: in: Schlechtriem (Hrsg.):
Kommentar zum einheitlichen UN-Kaufrecht (CISG). 716. with in footnote No. 153.
It should be mentioned however that even von Caemmerer would make the seller
liable for faulty performance (given that he is not operating an established business)
only if he ought to have recognized the problem ahead of time. von Caemmerer:
Probleme des Haager einheitlichen Kaufrechts. AcP 1978. 121-149. (149.)

STUCC § 2-715(2)(b), compare with Schwenzer: Freizeichnung des Verkdufers
von der Sachméiingelhaftung im amerikanischen und deutschen Recht. op. cit..
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into account by the party i.b. under all circumstances. Consequently, in
these cases liability for compensation can generally only be mitigated
based on a circumstance where the injured party is at fault for the damage,
for example as in the case of improper use of a product conflicting with
guidelines established by the maker.” We note here that the obligeeis of
course obliged even under the foreseeability doctrine to prevent or
damagesdamage.59

At the same time we can observe in legal literature a clear tendency to
expand the interpretation of the foreseeability doctrine to include possibly
all damages in all breach of contract cases. According to this view the
foreseeability doctrine should be interpreted in a way that the party i.b. is
to be liable for even those damages that a logically reasoning person in his
position ought to have calculated with. This interpretation would also give
the judge deliberation power over the issue of logical distribution of damages
or risk of damage between the contracting parties.60 This interpretation in
and of itself is acceptable because it can be deducted from the expression
»ought to have foreseen”. However, even this way of interpreting Article
74 of the Vienna Convention gives no particular help in evaluating the
scope of the effects of defective performance. Therefore, with regard to
this problem,61 that opinion appears more convincing which challenges the
,omnipotent” nature of the foreseeability doctrine. Instead of the ,,normative”
concept of the foreseeability doctrine recommended by Sroll it is indeed
more realistic in the case of d.p. to disregard the foreseeability doctrine
which is a frequently inadequate requirement in this area. Instead, if the
particular case calls for it, it is better to limit the liability of the breaching
party for reasons of the injured party itself being at fault.

58 Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum BGB.
Art. 74, Rn. 46—-47. Magnus nevertheless sees a role for the foreseeability doctrine in
determining the degree of likeliness of an existing damage: ibid. 46.

% Same Hellner: The Limits of Contractual Damages in the Scandinavian Law of
Sales. op. cit. 78.

% This view is foremost represented in Stoll: in: Schlechtriem (Hrsg.): Kommentar
zum einheitlichen UN-Kaufrecht (CISG). op. cit. 716. with footnote No. 154.;
Schlechtriem: Internationales UN-Kaufrecht. Tiibingen, 1996, 169. et. seq., 171. et.
seq.; Magnus: Wiener UN-Kaufrecht (CISG), in: Sraudingers Kommentar zum BGB.
Art. 74, Rn. 35.

® Faust: Die Vorhersehbarkeit des Schadens... op. cit. 34, et. seq., 273. et. seq.,
331. et. seq.
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We note here that in charging the injurious party only those mitigating
circumstances are allowed that were actually known to him, but not those
that he ought to have known.*

4. Taking into account that the foreseeability standard of the Vienna
Convention fixes the distribution of risk between the contracting parties to
the time of contracting it is commonly held that the breaching party is not
liable for damages that become apparent after the time of contracting
(even if the time of appearance is prior to the breach).”’ This view may
present legitimate questions with regard to effective prevention of loss as
was pointed out in comparing the solutions found in the BGB and the Vienna
Convention. Perhaps this recognition is the root of those more recent
American decisions that are beginning to treat as foreseeable damages
those damages that become apparent from post-contracting disclosure of
imminent risk of damage.64

As far as the discernability of damage itself is concerned we should
underline the following based on commentary found in the literature:* on
the one hand, it is not sufficient proof of existing liability for damages of

%2 Same way Faust: ibid. 269., 307. et. seq.

o Knapp: in: Bianca-Bonell: Commentary on the International Sales Law. op. cit.
542.; Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum BGB.
Art. 74, Rn. 38.; Stoll: in: Mddl-Vékds: International Private Law and Law of Inter-
national Economic Relations. 717.

% See Faust: Die Vorhersehbarkeit des Schadens decisions analyzed on 114. et.
seq.; compare with Eisenberg: The Principle of Hadley v. Baxendale. Cal. L. R. 1992,
563-613. Eisenberg summarizes his opinion as follows (599. et. seq.): ,Finally,
reasonable foreseeability should be determined as of the time of breach, so the in
deciding whether to breach the seller must sweep into its calculus all the costs that it
should reasonably foresee will be incurred by the buyer as a result of breach.
Application of the foreseeability standard at the time of breach, rather than at the time
the contact is made, gives precedence to the rate of efficient breach over the rate of
precaution. However, it is inescapable in this context that one of these rates must
dominate the other. It is preferable to give precedence to efficient breach, because in
practice the rate of precaution is likely to depend on contractual allocations of loss and
precontract judgments based on probability, rather than on in formation communicated
at the time of contracting. Moreover, contracting parties should not be encouraged to
make decisions on breach that fail to sweep into their calculus all costs that are
reasonably foreseeable at the time the decision is made.”

o Knapp, in: Bianca-Bonell: Commentary on the International Sales Law. op. cit.
541.; Stoll: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht
(CISG). 717.; Faust: Die Vorhersehbarkeit des Schadens. op. cit. 238. et. seq.
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the party i.b. that he was aware of the nature of the impending damage (as
in the possibility of lost profit) at the time of contracting. On the other
hand, it is not an additional requirement of finding of liability that the
party i.b. know the actual monetary valueof the damage at the time of
contracting.66 Liability is defined by the scope of the knowledge the party
i.b. possessed or ought to have possessed about the nature and potential
magnitude of the damage at the time of contracting. This is how the
purpose of the norm can be achieved which is the pre-contracting ability
to assess and plan for risk to be assumed. For example, if the breaching
seller was aware at the time of contracting that the buyer was getting the
contractual goods for resale, but the buyer did not disclose the actual
amount of profit he expected to gain by his personal speculation, then the
seller is responsible for lost profit only to the extent that general market
conditions would imply, but he does not have to pay for any additional
lost profit even if it could actually be proven by the buyer to have been
achievable based on his speculation in the particular case. Of this
speculative profit the seller did not know or had to have known at the time
of contracting.67

5. The foreseeability doctrine has considerably different significance
in various kinds of breaches and damages. This was pointed out on several
occasions earlier, it seems practical, however, to summarize.

a) In the case of non-performance delayed performance turning into
impossibility of performance the party i.b. must always consider as a possible
loss the price of the goods on open market and administrative costs/overhead.
This is so even when the market price of goods under contract is significantly
higher at the time of covering purchase than it was at the time of contracting.
According to common understanding the usual fluctuation of market prices
is part of the risk of doing business and the would-be violator assumes the
resulting liability by entering intocontract.® The same conclusion can be
drawn from the interpretation of Article 74 as well. Damages resulting
from the fluctuation of market prices must be categorized as those

% Same view by Rabel as well: Das Recht des Warenkaufs. op. cit. 509.

 Stoll’s example: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-
Kaufrecht (CISG). 717.

% The situation isn’t as straightforward in the case of loss the entitled suffers as a
result of late payment and subsequent foreign currency exchange where the transaction
is completed at a conversion rate that had changed in an unfavorable direction when
viewed from the entitled’s perspective. Compare with Faust: Die Vorhersehbarkeit des
Schadens. op. cit. 21. et. seq.
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consequences of breach that had to be foreseen at the time of contracting.
Naturally, in this case as well (as usual®) the injured is expected to
mitigatedamages just the same in accordance with Article 77.7°

There is a similar situation when the obligeehas to take out a loan in
order to balance the consequences of the breach. Interest on such a loan is
to be paid by the party i.b. and related expenses incurred as the result of any
appropriate action taken to prevent or mitigate damages (such as freight
forwarding, warehousing, inspection, etc.) must also be covered. The solution
is the same with regard to other costs and related expenses resulting from
the repairing of the damage.

We can say generally that the necessary cost and expense of averting
the breach itself (as a form of damage) is the responsibility of the
breaching party and the foreseeability doctrine has no bearing on this
matter. This appears to be the correct view, although Articles 75 and 76 of
the Vienna Convention contain a reference to Article 74 when regulating
elimination of loss in covering sales and purchases as well as short sales.
This legislative solutioncould theoretically mean that the foreseeability
doctrine (as in the second sentence of Article 74) is in effect in this case
as well. However, based on consensus on this matter the application of the
foreseeability doctrine is correctly ruled out. Grammatical analysis in and
of itself points in this direction: both Articles 75 and 76 talk about “other
damages” established by Article 74 to be compensated, in this way
automatically ruling out the foreseeability doctrine going into effect with
regard to these damages. This view is further supported by arguments based
on legislative history,7l and on the system and the purposes of the
Convention.”

We have already pointed out that the foreseeability doctrine cannot be
adequately utilized in the case of so called consequentialdamages that is in
the case of reparations for defectiveperformance by way of compensation.

b) As it is already clear from the preceding discussion, the true target
of influence for the foreseeability doctrine is the issue of compensation
for consequential damages and above all for unrealized profit in cases of

% Faust: Die Vorhersehbarkeit des Schadens. op. cit. 297. et. seq.

" Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum BGB.
op. cit. Art. 74., Rn. 40-41.

"'Stoll: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht
(CISG). op. cit. 718., footnote No. 166.

" Faust: Die Vorhersehbarkeit des Schadens. op. cit. 26. et. seq., 329.
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breach of contract.” These damages are namely often connected to
circumstances that are not known to the breaching party and could not
have been known without the disclosure of theobligee. Consequently, in
order for the affected contracting party to be able to measure the risk and
the cost of its coverage and based on these have the ability to make an
informed decision about whether to contract at all, or about counter-
performance and possible limiting of liability, he must be informed about
the risks related to unrealized profit and consequential damages at the
time of contracting. Or if such notice cannot be given because even the other
party has no information on consequential damages that may result from a
possible breach, or perhaps the party in possession of such information
has overriding interests that run counter to sharing details of his trade
secrets, for example, in order to protect his market position or business
strategy then the breaching party is exempted, based on the foreseeability
doctrine, from liability for compensation of those damages that he did not
know or had to have known at the time of contracting.

According to common understanding the party i.b. is only liable to
compensate the obligeefor expected but unrealized profit from planned
resale if the intent of resale was know to him at the time of contracting. If
the buyer is a merchantand the subject of the contract is commercial goods
then the obligor must, even without any pertinent additional notice,
calculate with resale and its resulting benefits that in the case of breach
manifest themselves as unrealized profit.74 Similarly, if the buyer of real
estate is a firm engaged in the business of trading or leasing real estate,
the seller must calculate with profit from resale as unrealized profit if the
contract is breached. Also similar is the case when at the time of contracting
it is known to a transportation outfit that the raw materials they are
contracted to deliver are intended for processing in the client’s plant and
there is an intent of eventual sale of the finished product.

In the same category we find the example of such cases where the
breach forces the obligee’s plant to temporarily suspend operation which
causes a realistically expected profit not to materialize.” On the contrary,

” The same conclusions were reached by Hellner's comparative law analyses as
well: The Limits of Contractual Damages in the Scandinavian Law of Sales. op. cit. 78.

" Rabel: Das Recht des Warenkaufs. op. cit. 509. A similarly principled court
decision is quoted from the application of the Vienna Convention Stoll: in: Schlechtriem
(Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht (CISG). op. cit. 718., with footnotes
No. 168-169.

7 Same way Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar
zum BGB. op. cit. Art. 74, Rn. 40.
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there are opinions in the literature that hold the party i.b. responsible for
such a loss only if explicit prior notice was given of the danger of a possible
temporary shutdown of operations. The rationale behind this train of thought
is that in the absence of such warning the breaching party can assume that
theo., being a professional practitioner of his trade or business, is himself
prepared for just such an eventuality, possessing tools to avert loss, for
example by stockpiling surplus inventory of spare parts, etc.”

c) Similarly to unrealized profit, the foreseeability doctrine provides a
guideline for those cases as well where the entitled suffers a loss due to the
circumstance whereby the breach of his contracting partner prevents him
from performing another contract with a third party, and he therefore becomes
liable for compensation or other reparation (for example, obligations under
a warranty) to the third party. If o.is a business person, obligor must
without any express warning consider this consequence and therefore
must be responsible for this kind of loss.” However, if the o.has taken on
commitments toward the third party outside of or surpassing what is
legally sanctioned (special guarantee or higher than industry-standard penalty
for non-performance, etc.) he may transfer liability for the consequences
of such commitments to the party i.b. only if he informed the would-be
breaching party of the possibility of such damages occurring at the time of
contracting or if the contracting party had to have independently known of
these extra commitments.’

d) The literature generally shows an even stricter standard when
providing guidelines for the transfer of liability where harm to the entitled’s
goodwill is at stake as the consequence of breach (as in defective performance
where the damage may take the form of loss of clientele. Even such an
opinion exists that the o.may only enforce claims of such damages against
the breaching party if at the time of contracting he gave express notice of

7 Schlechtriem: Internationales UN-Kaufrecht. op. cit. 171. It is interesting to
observe that the judges reached a similar position in Hadley v. Baxendale as well.
The loss at issue is seen even more firmly, as a matter of general principle, by von
Caemmerer as the liability of the entitled: von Caemmerer: Probleme des Haager
einheitlichen Kaufrechts. op. cit. 147.

7 A similar court decision from the practical application of the Vienna Convention:
Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum BGB, Art.
74, Rn. 45.; Stoll: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-
Kau{;recht (CISG). op. cit. 719., footnote No. 172.

Same way Stoll: ibid. 719. with footnote No. 173.
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such possible damage.79 A case adjudicated based on the Hague Sales
Convention by the German Bundesgerichtshof found loss of goodwill and
foreseeability of loss of business on the grounds of a trade usagefound in
the particular business sector involved.*

e) We should mention here that with the evolution of product liability
laws a significant portion of consequential damages resulting from
defective.perf.is governed by separate rules.®" ®

6. It is difficult to arrive at a conclusive position on the allocation of
burden of proof linked to issues of foreseeability.

a) There are various conflicting positions in English legal practice.83
Nevertheless, according to a majority or perhaps even prevailing attitude
the burden of proof rests with the adversely effected parly.84 It is his
responsibility to prove that the loss at hand could be or at least ought to
have been foreseen by the breaching party. A similar attitude is reflected
in American decisions as well.*

" Same Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum
BGB, Art. 74, Rn. 50.; Stoll: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen
UN-Kaufrecht (CISG). op. cit. 719. (for differing views see: same place footnote No.
175.).

% BGH 24.10.1979, quoted by Faust: Die Vorhersehbarkeit des Schadens. op. cit.
21. with footnote No. 94.

* In Hungarian Law the rules of Law No. 10 of 1993, which need to be fully
integﬁrated into the Code during the reform process of the C.C..

“ This view was held even at the beginning stages of European product liability
law Hellner: The Limits of Contractual Damages in the Scandinavian Law of Sales.
op. cit. 79.

8 McGregor: On Damages. op. cit. 83. (item No. 138.).

¥ Lord Summer in S. S. Singleton Abbey v. S. S. Paludinas, [1927] A.C. 16, 25-
26; further cases found with McGregor: On Damages. op. cit. footnote No. 2.; same
way Lord Merriman P. in The Guildford case, [1956] P. 364, 370. Contrary view: if
the party causing the damage wants not to be compelled to compensate for damages
he should argue that the given damage could not be foreseen: Lord Haldane and Lord
Dunedin in The Metagama case, [1927] 29 L1.L. Rep. 253, 254, 256 (Lord Dunedin’s
opinion dissenting judgment). In his commentary McGregor also holds the view that
the injured is charged with the burden of proof. He adds that although all referenced
cases are about tort damages, he sees no reason not to accept the same rule as a
general one to be applied in all cases, including those of contractual damage.

8 Redgrave v. Boston Symphony Orchestra, Inc.: 602 F. Supp. 1189, 1212 (D. Mass.
1985), 855 F. 2d 888 (Ist Cir. 1988), 488 U. S. 1043 (1989); Larsen v. A.C. Carpenter,
Inc., 620 F. Supp. 1084, 1132 (E.D.N.Y. 1985), 800 F. 2d 1128 (2d Cir. 1986); Lassen v.
First Bank Eden Prairie, 514 N. W. 2d 831, 838 (Minn. Ct. App. 1994).
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However, in French literature the opposite can be observed. Majority
opinion puts the burden of proof on the party i.b., that is in order to be
granted relief it is the breaching party whois asked to prove that the given
loss could not be foreseen or that he ought not have been expected to
foresee it.** However, we should note that possiblg/ among the reasons for
this thinking are considerations of procedural law. 7

In short, we can say that there is no consensus among those legal
systems that serve as a foundation for the Vienna Convention in the matter
of allocating burden of proof of foreseeability. Considering, however, the
larger practical scope of the English and American cases it is more
prevalent that the adversely affected party is actually charged with the
task of proving foreseeability.

b) Wiews reflected in literature dealing with Article 74 of the Vienna
Convention are also remarkably split when it comes to the issue of
allocating proof.

Some simply reasonfrom the position that the foreseeability rule is a
norm that is specific to the general rule of full compensation (lst and 2nd
sentence of Article 74) and, consequently, burden of proof rests with the
breaching party causing the damage. This view incorporates the under-
standing that preconditions of liability for damages (breach of contract,
chain of causation, damage and its size) must be proven by the injured
party, while the lack of foreseeability as grounds for partial relief must be
shown by the injurious party.88 Magnus corrects this view in that he
suggests the injured party must prove that the breaching party knew the
relevant circumstances, especially those contributing to elevated levels of
risk, or at least had to have known them.®

86 Lalou, H.—Azard, P.: Traité pratique de la responsabilité civile. Paris, 19626,
item No. 495.; le Tourneau, Ph.: La responsabilité civile. Paris, 1982, item No. 246.
Chartier as a general rule also places the burden of proof with the injurious party, but
in the case of the problem that actually occurs most commonly, that of consequential
damages, he holds the opposite view; according to him the assumption can be effectively
challenged that the given damage was not foreseeable: Chartier, Y.: La réparation du
préjudice dans la responsabilité civile. Paris, 1983.

¥ Compare with Faust: Die Vorhersehbarkeit des Schadens. op. cit. 190. footnote No.
739.

% Enderlein—Maskow—Strohbach: Internationales Kaufrecht. op. cit. Art. 74,
item No. 10.

# Magnus: Wiener UN-Kaufrecht (CISG), in: Staudingers Kommentar zum BGB.
op. cit. Art. 74, Rn. 62.
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The contrasting position considers the foreseeability doctrine itself to
be part of the foundation of liability and therefore puts the related burden
of proof on the injured party. According to the authors referred to earlier
this solution is supported by the central thesis of the foreseeability
doctrine: at the time of entering into contract the future breaching party
had to know the resulting risk. So a position that would stipulate that the
breaching party calculated with (or at least ought to have calculated
with) all of the proven damage at the time the contract was concludedwould
be at odds with this correct legal policy foundation at the heart of
foreseeability. To the contrary, the party i.b. mayonly be held responsible
for covering those risks of damage that he was proven by the injured party
to have taken on as contractual obligations. This view therefore does not
consider the foreseeability doctrine to be a rule of exception, rather it is
understood to be part of the general rules of conditions of liability, in a
sense equating foreseeability with the concepts themselves of breach,
damage and the link of causality between the two.” We consider this
latter position to be correct, especially considering that the achievement
of the purpose of the foreseeability doctrine necessitates this solution
because in order for the future breaching party to be able to make well
founded and calculated decisions about taking on risk at the time of
contracting, the future injured party must provide facts that create the
condition for him to be in an appropriately informed state. Essentially, the
future injured party has to be charged with providing the conditions, by
way of adequate dissemination of information, for his contractual partner
to be able to make decisions in the matter of taking on risk and calculating
pricing accordingly, based on the largest possible degree of familiarity
with the probability of risk of damage.7. Article 74 of the Vienna Convention
is yet to produce signs of significant application in judicial practice. Even
commentaries use cases connected to the Hague Convention on Sales for
illustration. Nevertheless, we see a fundamentally well formed doctrine in
foreseeability, reflected in the fact that this principle’s essence is echoed
by recent model laws.

UNIDROIT Principles of International Commercial Contracts (1994)*
determines the breaching party’s liability for damages independently offault

® Stoll: in: Schlechtriem (Hrsg.): Kommentar zum einheitlichen UN-Kaufrecht
(CISG). op. cit. 721.; Faust: Die Vorhersehbarkeit des Schadens. op. cit. 324. et.
seq., 333., certain irrelevant restrictions: 325., 326. et. seq.

' Among others the text is published in Eu. J. Law Reform, Issue No. 1998/99.:
345-363.
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and excuses him from liability only on the basis of an impediment beyond
his control such asvis maior.”> Article 7.4.4 states: , The non-performing
party is liable only for harm which it foresaw or could reasonably have
foreseen at the time of the conclusion of contract as being likely to result
from its non-performance”.93 The meaning of this rule coincides with that
of the norm found in Article 74 of the Vienna Convention, and it differs
only in its phrasing slightly. Such a difference exists between ,,could
reasonably have foreseen” versus ,,ought to have foreseen” and ,,as being
likely to result from” instead of ,,as a possible consequence”. We should
remark that in the system of UNIDROIT Principles the concept of ,,non-
performance” universally applies to all forms of contract.”

I believe that in comparing the norm of the UNIDROIT Principles with
Article 74 of the Vienna Convention the former leaves less of a doubt that
the foreseeability doctrine belongs to the definition of damage as a
precondition of liability of the party i.b. (Articles 7.4.2 and 7.4.3), there-
fore the burden of its proof rests with the injured party.

b) The Principles of European Contract Law (1997) also finds liability
of the non-performing party independently of fault” and the foreseeability
doctrine is used here to supplement this principle (Article 9.503).”° This
solution differs from the norms established in the UNIDROIT Principles

*2 Article 7.17., Force Majeure: Non-performance by a party is excused if that
party proves that the non-performance was due to on impediment beyond its control
and that it could not reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to have avoided or overcome
it or its consequences

* The non-performing party is liable only for harm which it foresaw or could
reasonably have foreseen at the time of the conclusion of contract as being likely to
result from its non-performance.

* Article 7.1.1.: Non-performance is failure by a party to perform any of its
obli%ations under the contract, including defective performance or late performance.

Article 8.108.: A party’s non-performance is excused if he proves that it is due
to an impediment beyond his control and that he could not reasonably have been
expected to take the impediment into account at the time the conclusion of the
contract, or to have avoided or overcome the impediment or its consequences.

% The rule matches the norm found in the above mentioned UNIDROIT principles
almost word for word. The only deviation is found in the case of damage caused by
intentional or grossly negligent non-performance which is excluded from the sphere
of application of the foreseeability clause: ,, The non-performing party is liable only
for loss which he foresaw or could reasonably have foreseen at the time of conclusion of
the contract as a likely result of his non-performance, unless the non-performance
was international or grossly negligent.”
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in two ways. The European Principles [article 9.501 paragraph (2) b)], as
a matter of course, orders compensation of only that future loss ,,which is
reasonably likely to occur”. At the same time, showing similarities with
Article 1150 of the Code civil, it does not limit liability for damages via
the foreseeability doctrine in cases of intentional or grossly negligent non-
performance. This latter solution, in our opinion, is not in satisfactory
harmony with a system of liability independent of fault and is also at odds
with the foreseeability doctrine which builds on considerations of distribution
of risk along the Erinciples of a free market, not to mention the complexity of
burden of proof.”’

Conclusion and proposal de lege ferenda

1. Particularly In a system of strict contractual liability that is independent
of fault, the inclusion of an appropriate mechanism for limiting compensation
is an absolute necessity. Among the known dogmatic resolutions leading
to distribution of loss the foreseeability principle appears to be the most
appropriate one to fulfill this role.

The foreseeability doctrine can be considered a proven tool of law in the
distribution of market related or other contractual risk among contracting
parties. It incites the o.to appropriately inform the obliged at the time of the
conclusion of contract of the expected consequential damages resulting in
the eventuality of breach, especially regarding the valueof the lucrum
cessans and of the possible consequentialdamages. Knowing the risk of
these damages is a condition of the obliged making an informed decision
about whether to conclude the contract and under what conditions of
counter-performance, possible limitation of liability, etc. Risk of damage
that is unusually high because it significantly surpasses that which could
be calculated as the normal consequence of the given contract can be
known by the obligor only based on disclosure by theo.

b) By the same token, the foreseeability doctrine is a rather flexible
tool in the hands of the judge in the distribution of loss caused by non-
performance among the parties, above all loss of expected profit and
consequential damages. The foreseeability doctrine defines the conditions
of distribution of loss more precisely than a statutory enpowermentto

" The same view is held on the system of responsibility under European Contract
Law principles—based on well-founded reasoning—Faust: Die Vorhersehbarkeit des
Schadens. op. cit. 314. et. seq., 333.
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reduction of damages based on the equity principle [for example C.C. 339,
§ paragraph (2)]. Moreover, particularly considering conclusions arrived
at previously, it is a better fit for the attitude of contract law, market
considerations, and business rationale.

2. A separate examination is required whether the foreseeability doctrine
could be applied similarly in the case of tort damages. Naturally, in these
cases issues mentioned under paragraph 1) have no relevance. Based on
his analysis of German legal literature Tercsak finds the application of the
foreseeability principle in limiting liability for damages in tort cases
,rather confusing”."‘8 It is of note, however, that judicial practice of common
law applies the foreseeability doctrine even in tort cases rather effectively
and a rule of the BGB (254. § paragraph (2)] that shares a common
purpose with the foreseeability doctrine is itself not limited to contractual
matters. In his study written for the Concept of the New (Hungarian) Civil
Code Labady suggests the introduction of the foreseeability doctrine in
adjudicating matters of unrealized profit even in tort cases.”

3. Considering the above it appears advisable that, with the ongoing
reform of the Hungarian Civil Code, the system of liability for contractual
damages (besides the relief power being converted from a discretionary to
a more objective one) be amended, above all, by the foreseeability doctrine
that provides a foundation for limiting liability for damages. The norm found
in the second sentence of Article 74 of the Vienna Convention could serve
as a guide for this purpose in the new (Hungarian) Civil Code.

a) The foreseeability doctrine would theoretically apply to all cases of
damage caused by non-performance, i.e. it could be structured accordingly,
without relevant limitations. Both the experience built by foreign legal
practice and views reflected in the literature seem to point uniformly to
the understanding that the foreseeability doctrine will play a significant
practical role primarily in the adjudication of matters of unrealized profit
and consequential damages.

b) We ought to also consider, modeled after the UCC, that we exclude
from the domain of the foreseeability doctrine those cases where the o.wishes
that the party in breach should repair the defect in the performance itself

% Tercsdk: ( Foreseeability as the boundary of compensation...) op. cit. 251. et. seq.

» Libady: Felelosség a serz6désen kiviil okozott karokért; a biztositasi szerzédés.
Poldgir jogi kodifikdcié II1. [Liability for tort damages, the insurance contract. Civil
Law Codification 1I1] (2001) issue No. 4-5.
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in the form of damages (and not as a warranty claim). This is so because,
as we pointed out earlier, the foreseeability doctrine is not a good fit for
this kind of damage. It is to be noted that this would turn out to be a rather
limited problem if the new Civil Code, as it is suggested by the Concept,
would allow the making of claims of these damages” at issue only during
the period of implied warranty and not throughout the general limitation
period.

¢) From the perspective of foreseeability the concept of relevant time
is generally the time of conclusion of contract, or more precisely, the time
when the obligor (the possible non-performer) makes a legal declarationt
relevant from the perspective of the coming into existence ofthe contract.
This is the time, namely, when the obliged can make contract forming
decisions that are informed by knowledge of risk that correlates to his
possible future liability. The relevant legal statement is typically the
declaration of acceptance when the contract is actually concluded, but it
could also be a declaration of offer.

Moreover, it is also to be considered based on recent American judicial
practice that the non-performing party be positively held liable for damages
that become known up to the time of a grossly negligent or intentional-
breach.

d) In the new Civil Code the uncertainty caused by the language of
Article 74 of the Vienna Convention must be remedied so that it is clear
that burden of proof related to the foreseeability doctrine rests on the
injured party.

¢) Finally, we should calculate with the possibility that the norms
established by rules of particular types of contractcreate an exception from
the general rules of liability and reparation of damages resulting from
breach of contract. In our case this would mean an exception to the rule of
foreseeability.100 Such a solution can be found in the effective Code as
well among the rules of specific kinds of deposit (Civil Code § 467—468, §
471), freight transportation (§ 500 and following), donations (§ 581).

"% Same way Hellner: The Limits of Contractual Damages in the Scandinavian
Law of Sales. op. cit. 79.



1216-2574 /2002 / USD 5.00 Acta Juripica HUNGARICA
© 2002 Akadémiai Kiadd, Budapest 43, Nos 1-2, pp. 175-204 (2002)

EMILIA WEISS

Remarks on Certain Aspects of the Codification
of Family Law

(made in connection with the incorporation of family law
into the new Civil Code)

Abstract. In 1998 the government of the Hungarian Republic decided that a new Civil
Code is to be drafted. In 2000 the Main Committee of Codification issued guidelines for the
new Civil Code, determining, among others, that the new Code is to be cast into separate
books, after the model of the Dutch Civil Code, and that one of these separate books is to
be devoted entirely to family law, i.e. a branch of law which has been enunciated in a
separate Act since 1952. The present study examines some of the topical questions raised
by a reform of family law in general, and the relevance of the above considerations to
such an undertaking, in particular. The author makes a few proposals concerning the
determination of independent principles for the family law materials which are to be
included in the Civil Code, raises and discusses a number of questions in the area of marital
property law which are in need of regulation or re-regulation, and discusses a few questions
of child-parent relationships and of a reform in children’s rights as related to some of the
requirements enunciated in the U.N. Convention of Children’s Rights.
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From the beginnings of the travaux préparatoires of the first Hungarian
Civil Code, Gyula Eorsi was an influential personality who left his distinctive
mark on both the process, which began in 1953, and the final outcome, which
was enacted in 1959 and became virtually the first legislative enactment on
civil law to be made in Hungary. Obviously, the value of his contribution
to its codification is not lessened by the fact that nearly 40 years after the
Code had entered into force the changes in socio-economic relations which
determined its substance at the time of its adoption and, in particular, the
profound transformations that had taken place over the past ten years,
gave rise, in 1998, to a need for elaborating a new Civil Code.

Clearly, the new Code is not intended to decry the merits of the old one
of 1959, which was drafted with the effective involvement of Gyula Edrsi,

" Emilia Weiss, Professor of Law, E6tvés Lordnd University, Budapest, H-1053
Budapest, Egyetem tér 1-3., Hungary.
Fax: (36 1) 266 4091
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accomplishments which are still adequate to serve the needs of present-day
socio-economic relations. It is intended not only to replace the rules that, in
terms of either approach or substance, no longer serve, or serve inadequately,
the said pattern of relations, or to be better adapted to the law of the
European Union, but also to extend its scope of coverage, incorporating
fields of law which did not come under the aegis of the Civil Code of 1959.

This concept led, firstly, to a statement of policy, according to which
the Civil Code should follow the so-called monist principle by embracing
the traditional commercial law, also called “private commercial” law, and,
secondly, with the ruling of the Main Committee of Codification dated 1
June 2000, to the decision, inter alia, that family law should likewise be
part of the Civil Code, even if as a separate book. This was in contrast to
the family-law legislation and legal practice as well as the view advocated
or at least prevalent even in jurisprudence over the past 50 years since the
adoption of the Family Act in 1952, which have treated family law as an
independent branch of law.'

At the present stage of codification it will be noted, if only for the sake
of completeness, that the two studies commissioned by the Ministry of
Justice similarly stated the case for a separate codification of family law
rather than for its coverage by the Civil Code.” What the Main Committee
of Codification recognized was only the fact that family relations or family-
law relations differed from other civil-law relations in several aspects and
that this point should be taken into account in the course of codification.

Hence, in the new situation, it became the concern of codification to
revise, on the one hand, the rules of family law—not necessarily those
laid down in the Family Act only—in a context responsive to the need to
bring those rules into closer harmony with the rules of the Civil Code
where the specific features of family relations do not warrant deviation and,
on the other, to consider, where appropriate, the peculiarities of familial
relations and the principles which control them but diverge from civil-law
requirements, which are basically tailored to economic conditions. Again,
and this point is likewise worth making, the integration of family law into
' See 4 Kodifikdacios Fébizottsag 2000. Junius 1-i hatdrozatai (1 June 2000
Decisions of the Main Committee on Codification), Polgdri jogi kodifikdcic (Codification
of Civil Law), No. 2 of Vol. I, 4.

? Kords, A.: A Ptk. és a csalddjog kapcsolata—a gyakorl6 jogasz szemével (The
Link between the Civil Code and Family Law, through the Eyes of a Legal Practitioner).
Polgdri jogi kodifikdcié, No. 1 of Vol. I, 3-9, and Weiss, E.: Az uij Polgari T6rvény-
konyv és a csalddjogi viszonyok szabdlyozdsa (The New Civil Code and Regulation
of Family Law Relations). Polgdri jogi kodifikdcié, No. 2 of Vol. 1I, 4-13.
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the Civil Code should prompt traditional civil law to take greater account,
in some questions, of the interests of involved in the protection of the
family than has been the case so far.

There are two more aspects to which it is justified to call attention in
connection with the integration of family law into the Civil Code.

First, while in revising the material of civil law, looking as it does to
economic life, the legislator will have to keep in mind approximation to the
law of the European Union, and legislation on family law will have to be
more responsive to the family-law provisions of the European Convention
on Human Rights, to the judicial practice followed in matters of family
law by the Court of Human Rights at Strasbourg in pursuance of these
provisions, and, among other international conventions, particularly to the
United Nations Convention of 1989 on the Rights of the Child, for the
added reason that members states are required to submit periodic reports
on the application of this convention to the international forum of the
Committee on the Rights of the Child.

Second, while civil law or, more accurately, the law of property and
the law of obligations as two principal areas thereof, should be open to
economic policy and economic life in the first place, family law should be
open to family policy and social policy, including children’s rights, which
equally affect family relations, and social rights.

Moreover, the “private-law concept of the person”, formed by Tamais
Labady as one to be retained in the codification of civil law, namely the
“autonomous, sober-minded and risk-taking businessman who is bold enough
to venture and has a sense of responsibility”,3 will not be, nor should
necessarily be, a match for the concept of the person in family law relations.
True, this concept of the person is not necessarily one either of all civil-
law relations or of civil-law property relations, especially if it is remembered
that parties to civil-law relations may be infants incapable of action and
even unborn children with retrospective effect in the case of live birth.

We have chosen the following three topics to be discussed in the course of
the codification of family law, notably the basic principles of family law,
certain issues of matrimonial property law and matters concerning parental
rights and duties and, related to them, the rights of children.

Basic Principles of Family Law

} Labady, T.: Alkotmanyjogi hatasok a késziil6 Ptk. szabalyaira (Effects of
Constitutional Law on the Rules of the Civil Code under Preparation). Polgdri jogi
kodifikdcid, No. 2 of Vol. II, 15-16.
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The approach to the ongoing codification will recognize, where warranted,
the raison d étre of formulating independent principles for the separate
books of the Civil Code, including the book on family law. This calls for a
review and a revision of the current principles of the Family Act and
perhaps also justifies the proposal for reformulating them. At the same
time, the codification is seeking to eliminate overlaps in, while giving
more consolidated treatment of, the general principles of the Civil Code.*
No doubt, this may also be true of the basic principles embodied in the
preambular provisions of the book on family law.

Some of the preambular provisions or, one might say, basic principles
of our Family Act currently in force were taken directly from the Constitution,
some others, were borrowed a little later from the Civil Code and were
enunciated as basic principles also of the Family Act and, finally, the
scope of its preambular provisions has recently been extended to include
the requirement of the United Nations Convention on the Rights of the
Child to give absolute primacy to the interests of children.

In the view of jurisprudence, moreover, the scope of the general principles
of family law is not a closed one: some legal scholars consider it to be now
wider, now narrower. Thus, for instance, there was a view, still repre-
sented during the 1960s and even in the early 1970s, which enumerated
voluntary marriage, the freedom of marriage and the freedom to choose
one’s marital partner among the basic principles of family law.” This may
undoubtedly have been explained by the fact that these precepts had also
been enunciated in Art. 16 of the Universal Declaration of Human Rights,
in Art. 23 of the International Covenant on Civil and Political Rights, and
in Art. 12 of the European Convention on Human Rights. Still, in the
context of our present-day conditions, we hold that application of these
requirements can be ensured without formulating them as preambular
principles of family law. Besides, among the constitutional principles, the
principle of the separation of State and Church was likewise articulated in
family law as a separate principle for a long time. This may likewise be
dispensed with as such today.

* See Vékds, L.: in: Az iij Polgdri Torvénykényv koncepcidja (The Concept of the
New Civil Code), 2001, kézirat (Manuscript), 12.

* For these views, with authors and sources indicated, see in: A csalddjogi torvény
magyardzata (Commentaries on the Family Act). Budapest, 1988. Vol. I, 22-23.

® See A csalddjogi torvény magyardzata. op. cit., 1. c., in the preceding note.
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Later, in the early 1980s, the question was raised whether the principle
of equity should be accepted as a separate basic principle of family law.
This idea can be supposed to have emerged from a perhaps stronger than
adequate endeavor of the legislators at the time of drafting the Civil Code
to block the way to a judicial practice which admits considerations of
equity, and the legislators continued judging such practice of “eroding”
the law to be pernicious in later times. It was in opposition to that
“retrenchment” that the need was expressed for a wider scope to be left
for equity in judicial practice in consideration of the specific features of
family relations.® I believe that the requirement, formulated with effect
even for the future, that both legislation and judicial practice concerning
matters of family law should take into account the peculiarities of family
relations will, in questions where appropriate, allow considerations of
equity and that there is no need to formulate such a basic principle
expressly among the family-law principles of the Civil Code now in the
making.

As regards now the basic principles of the Family Act currently in
force, the integration of the family-law rules into the new Civil Code will
naturally eliminate the need for the basic principles taken from the Civil
Code to be enunciated as separate basic principles of family law. At the
same time, it stands to reason that those preambular principles of the Civil
Code which do not figure as such in our current Family Act—particularly
good faith and fairness, which will in all certainty be retained by the new
Civil Code as determinant principles underlying the exercise of rights in
family law—will become general principles governing the exercise of rights
in family law, as well.”

It was as a result of the family law’s being enunciated as a separate
Act that the Amendments of 1986 to the Family Act took over from the

’ Csiky, O.: Csaladjogunk fejlédésének ujabb tendenciai (New Tendencies in the
Development of our Family Law), Jogtudomdnyi Kozlony, 1980. 560.

® Earlier Eorsi argued that the mere gap-filling role of equity itself was acceptable
but within rather narrow limits even in judicial practice concerning family law. As he
wrote, care should be observed in invoking equity also in family law because it may
exert a sapping and eroding effect even there (E6rsi, Gy.: Megjegyzések a Legfelsdbb
Birésdg Polgiri Kollégiumdnak irdnymutatd dontéseire, 1965-1966 februir (Comments
on the Authoritative Decisions of the Civil Division of the Supreme Court, February
1965-1966), Allam-és Jogtudomdny, 1966. 260.

® In the absence of a separate provision of law, Kd&rds presents, rightly in all
certainty, this principle as being already one such, in: A csalddjog kézikonyve (Manual
of Family Law). Budapest, 2000, Vol. I.19.
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Civil Code and incorporated the principle of the exercise of rights according
to their designation—although reference to the related prohibition of the
abuse of rights was only made in the ministerial exposé de motifs added to
this statutory provision—and the principle of harmony between social and
individual interests; the latter, however, was abolished in 1991 as a basic
principle of the Civil Code.

Of course, it becomes unnecessary to formulate these two requirements
as separate basic principles of family law, but two of the pertinent topics
may nevertheless deserve mention.

First, as concerns the civil-law rules which prohibit any abuse of rights,
neither legal practice nor jurisprudence is unanimous about the question
whether the sanction set forth in Art. 5 (3) of the Civil Code—namely
substitution of declarations at law or, more accurately, of declarations of
consent for court judgements—is also applicable in family relations or
this rule may not apply to the substitution of declarations at family law.'
In my view, which I have set out on several occasions, the substitution of
declarations at law for court judgements should not be recognized in the
domain of family-law relations.”’ With respect to several types of declaration
at family law, the Family Act allows, without reference to an abuse of rights
or even the intention to ascertain whether such abuse is the case, guardianship
authorities to substitute their own declarations for declarations of consent
thereof. In respect of consent by the blood parent to the adoption of his/her
child, a question which has carried the greatest weight in past practice, it
will obviously remain the appropriate solution to enumerate in the Code
itself the certainly exceptional cases in which the consent of blood parents
to adoption will not be required, again on grounds other than abuse of
rights in the first place.

Second, I would see merit in the idea of postulating harmony between
family and individual interests rather than between social and individual
interests, and this not merely on the plane of a requirement for the exercise of
rights as presently prescribed for the accommodation of social and
individual interests, but also at the level of legislation.

As concerns the constitutional principles of family law, most of them
are to be upheld in the future.

" For a presentation of divergent views, see Koros: A Ptk. és a csalddjog kapcso-
lata — a gyakorl6 jogdsz szemével. Polgdri jogi kodifikdcio. op. cit. 6.

" Thus, as early as in: A csalddjogi torvény magyardzata (Commentaries on the
Family Act), 1988. Vol. I, 33, and then: Az dj Polgdri Térvénykionyv és a csalddjogi
viszonyok szabdlyozdsa (The New Civil Code and Regulation of Family Relations), 8.
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The constitutional principles to be upheld include that of the protection of
marriage and the family (which conforms to Art. 15 of the Constitution),
the equality of spouses in marriage and family life (which conforms to
Art. 66 (1) of the Constitution spelling out the equality of men and women in
several other respects and the application of related rules in the field of
family law), the protection of the child and primary consideration for the
interests of minors (which conform, on the one hand, to Art. 67 (1) of the
Constitution and, on the other, to the broader definition of these principles
in the Preamble to and Art. 3 of the United Nations Convention on the
Rights of the Child with respect to family relations.)

The time is long gone when increased responsibility for the child and
promotion of the education of youth—which are formulated by way of
basic principles, as it were, in Art. 1 of the Family Act—were enumerated
by jurisprudence among the general principles as ones which deserve
special mention along with other requirements of family law, even though
they undoubtedly imply duties which fall, at least partly, within the domain
of family law.

Giving a separate formulation to the constitutional principles of family
law in the preamble to the book of the Civil Code on family law is justified,
apart from the importance of these principles, by the fact that, as against
the opposite view embraced by jurisprudence, acceptance was gained, with
regard to the general principles of the Civil Code, by the approach that the
principles and the positive rules of the Constitution should exercise their
hold over private-law relations and their subjects through the medium of
civil-law norms rather than by direct means.'” At the same time, the
requirement as formulated in the concept of the Civil Code concerning the
basic principles of civil law that those principles should not henceforth
reappear in the rules of civil law cannot stand the test in the realm of
family law. Both the requirement of the protection of the family and the
principle of equality of spouses, and, in particular, the protection of the
interests of the child are, where appropriate, repeatedly invoked in the current
rules of the Family Act, and these norms must be adhered to in the future.

Moreover, certain constitutional principles and precepts that are for-
mulated in general terms may call for further exposition and interpretation.
We will mention but two examples at this point.

> vékds, L. in: Az ij Polgdri Torvénykinyv koncepcidja. op. cit. 4; for the
opposite view, see Ldbady, T.: Alkotmdnyjogi hatdsok a Ptk. szabdlyaira (Effects of
Constitutional Law on the Rules of the Civil Code). 13 et seq.
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While, in respect of the principle of the protection of marriage and the
family, what called for explanation earlier was the question of how the
principle of the protection of marriage could be reconciled with the rather
liberal rules of divorce law, today it is the principle of the protection of
the family that calls for an answer to the question whether this principle
should be limited to the traditional family based on blood relations or
founded by adoption or should be extended to actual family relations. To
the family lawyer, it has always been unambiguously clear that the family
protected and contemplated by family law is not identical with the notion
of the small or nuclear family as elaborated by sociology. With the present-
day pattern of family relations kept in mind, however, family relations
increasingly mean actual family relations such as that between step-parent
and step-child or foster parent and foster child. What is more, it is not
exceptional today for the family lawyer to have to deal with confrontations
between biological and birth parents. At any rate, it can be stated that the
notion of family life protected by Art. 8§ of the European Convention on
Human Rights has increasingly been given an expansive interpretation by
the European Court of Human Rights at Strasbourg.

With regard to the principle of equality of spouses it should be noted
that such equality is expressly extended by Art. 5 of Additional Protocol 7
to the European Convention on Human Rights to the period subsequent to
the dissolution of marriage in respect of both the spouses and their children.
There is no doubt, however, that to ensure the equality of spouses in that
phase of family life is no easy task either for the legislator or for the
courts and the custodianship authorities who have to decide and then to
enforce the decisions in these questions.

The protection of the interests of children presents a manifold challenge,
and, obviously enough, only a part of those interests falls within the
purview of family law. Yet, in regard to them, one may question whether
there is a case for having some of the related principles and rules, which
are explicitly treated as matters for family law in the United Nations
Convention on the Rights of the Child as well as in the Hungarian Act on
the Protection of Children, written into our family law as provisions or,
where relevant, even as basis principles thereof. We will make but two
special points on this score.

One of the most important principles similarly relevant to regulation
by family law concerns the requirement—absent from the current Family
Act, but formulated in the Preamble to the aforesaid Convention—that the
child should grow up in a family environment, and in a way spelled out in
Art. 7 of the Convention, that is to say, that such environment should, where
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possible, be his/her parental family, that the child should not be separated
from his parents whenever possible or, more specifically, should only be
separated when so required by his paramount interest (Art. 9, para. (1), of
the Convention). The Hungarian Act on the Protection of Children extends
this principle, and rightly so, to separation from other relatives, all the
more so since Art. 8 of the Convention makes it a duty of the States
parties to respect the right of the child to maintain his family relations.

In this respect the Act on the Protection of Children recognizes wide-
ranging rights for children who have been removed from their family
environment an committed to professional or long-time care in a social
establishment.

Among its rules relative to the right of parental custody even the current
Family Act contains the right of children with power of discernment, as
defined in Art. 12 of the United Nations convention on the Rights of the
Child, to freely express their opinion in matters affecting them and to be
heard in judicial or administrative proceedings in which they are involved.

Certain additional rights, those designed to ensure the protection of
children and safeguard their interests, could be given wider scope than
they have today, if not by the provisions of family law which embody
basic principles, by other family-law rules of the new legislation. Again,
to give but one example, though Art. 8, paras. (1) and (2), of the Act on
Protection of Children recognizes the right of the child to file complaints
with the forums specified by law in matters of concern to him and the
right as stated in Art. 7 of the Civil Code to take proceedings, where his
fundamental rights are violated, before the court or other organs specified
by law, there still is no forum which the child might, in cases presumably
not so frequent, look to for help and support in such matters.

Some Questions of Matrimonial Property Law

1. Matrimonial property law is the part of family law which was hardly,
if at all, adjusted to the changed pattern of socio-economic conditions,
albeit adjustment would already have been warranted in many respects,
and which therefore calls that the need should be addressed with the
greatest momentum both for substantive change and for more detailed
regulation than is the case at present.

The rules of the Family Act of 1952 on matrimonial property law were
framed in an era which sought to promote a speedy withering away of
private property, which may explain why these rules were enunciated in
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such sparing terms. It must be admitted that in respect of the personal
property that remained, the legislator rightly sought to devise a matrimonial
property regime which made due allowances for the equality of spouses,
the differences in earnings between men and women, and the duties of the
wife in the household and the upbringing of children.

Rather soon, practice came to show that the rules on matrimonial
property, set out in as little space as five articles, were inadequate to meet
the needs even under conditions of shrinking private or personal property
playing an ever smaller role in economic life, and that the Family Act had
left numerous matters unsettled. The gap was first filled by judicial practice
partly in the form of directives, partly in the form of individual judgements,
and then some of the relevant rules were supplemented by the 1974 and
1986 Amendments to the Family Act. By 1986, however, new times had
begun to breathe in the patterns of economic conditions and property relations,
but the Family Act was slow to respond to them. True, the Amendments of
1986 adjusted standards by recognizing again the possibility of concluding
matrimonial property contracts, which had been abolished in 1952, but the
relevant provisions were even more laconic and incomplete even in
comparison with the pre-existing rules of the Family Act.

In addition, Directive No. 10 of the Supreme Court on matrimonial
property law matters was repealed in the meantime on the ground, admittedly
most questionable, that what had not been legislatively covered among the
points raised in the Directive had meanwhile been similarly recognized
and followed in practice.

The past ten years have seen further significant changes in property
relations and in the direct or indirect participation of private persons, whether
married or not, in economic life. In view of these changes, the rules of
matrimonial property law call for much more flexible treatment —more
differentiated where necessary, but more elaborate, in any case—in respect
of inter se relations of spouses, relations between spouses and third persons,
particularly of relations between persons participating in economic activities.
Yet the need is invariably for legislative regulation which takes account of
the interest in the protection of the family, of the fact that the family life-
style influences the property relations of spouses and is normally shaped by
their common will, and, naturally, of the interests of children.

Moreover, mention should be made of the fact that even though it is
the family-law rules on matrimonial property that come closest to matters
dealt with in civil-law and have stood in need of application of the
underlying civil-law rules in the past, these rules are treated by nearly all
legal systems in a way different from other civil-law relations, in response
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to the distinctive features of everyday family relations and of the jointly
shaped patterns of family living. This holds primarily for the rules on
matrimonial property matters affecting the internal (inter se) relations of
spouses as well as their external property relations with third persons,
though to a lesser extent.

The rules of matrimonial property law are typically rules which were
laid down in legislative enactments by all countries of Europe during the
19th century or in the first third of the 20th century, enactments in which
significant substantive and conceptual changes have since been pressed
for either by the changing patterns of family relations, particularly the
recognition of the equality of spouses, the growing predominance of dual
income families, the increasing participation of women in economic life,
or by shifts in the make-up of assets owned in the Western part of Europe
as elsewhere.

The trend of change, even if accomplished in different ways by the various
systems of law, is towards laying down rules of matrimonial property law
which, at least with the statutory matrimonial property regime prevailing,
will ensure that both spouses share in the increase of their property achieved
during marriage, even though by the activity of one of the spouses, and
that their shares are equal, apart from a few exceptions as observed in the
different legal systems. This requirement has consistently been satisfied by
the Hungarian matrimonial property law in force.

However, unlike the rules of Hungarian matrimonial property law,
most foreign laws leave more scope for spouses to replace the statutory
matrimonial property regime by another, contractually stipulated regime, an
optional one, the detailed rules of which are similarly established by law. In
the course of recodifying the family law there may be some ground for
elaborating rules to govern such optional regimes of matrimonial property
law in Hungarian law, too.

Equal sharing by both spouses in property acquired during marriage or
married life can, in principle, be ensured by either of two property regimes.
One is the regime of the community of property, which is embraced in
Hungarian law. Under this regime, any property acquired by the spouses
during married life except for assets of separate property specified by law,
is held in joint ownership from the moment of acquisition, and this community
of property is indivisible. The other is similar to the community of jointly
acquired property regime of earlier Hungarian law, which, retaining
proprietary independence and responsibility during marriage, recognizes a
share for the spouses, at the end of marriage, in the increment of property
taking place in the other spouse’s property during the continuance of marriage.
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While the marriage subsists, the spouses live under a separation of property
regime, though subject to certain exceptions, but the property acquired
during marriage will, at the end of marriage, be due to the spouses in
equal shares, again subject to certain exceptions, regardless of the extent
to which the property was acquired in common or separately.

There is no doubt that this kind of matrimonial property is flawed just
as the conjugal community of property regime under Hungarian law is,
and that the failing of either regime can be remedied by statutory regulations
only to a certain extent. Still, even if the current unrealistic restrictions on
the disposal of common property should be modified by a new rule, what
seems to be more realistic is a regime of community of jointly acquired
property in respect of, e. g., property contributed by one of the spouses to
his/her economic undertaking or to such undertaking with a person other
than his/her spouse. Such an arrangement requires, on the one hand, much
greater freedom of disposal, within the sphere of his/her undertaking, for
the spouse engaged in economic activities and, on the other, allows scope
for risk involved in the economic undertaking to be borne solely by the
property of the spouse engaged in economic activities. Today, in point of
fact, such an arrangement can only be made by stipulating the separation
of property regime, which places at a much greater disadvantage the spouse
not participating in economic activities and, indeed, at one which is
presumably against the desire of most spouses.

If this regime is adopted as an optional one of matrimonial property—
or even if the right is recognized for the spouses to stipulate this regime in
respect of their property assets such as serve a specific purpose, with the rest
of their property remaining under the control of the statutory matrimonial
property law—, there will emerge other issues that will, or may, call for
regulation both in the inter se relations of the spouses and in respect of
protection of creditors. A few examples will suffice. There will doubtless
have to be a group of property assets—depending on the purpose for
which it is intended, primarily a dwelling used jointly by the spouses—in
respect of which it will be necessary to retain the right of joint disposal.
Similarly, the right of separate disposal must not entail avoiding payment
of expenditures on the common life and the upbringing of children, or of
the property acquired by way of gift or inheritance may not invariably be
regarded as an increment of property subject to distribution. Besides, more
attention will have to be devoted to whether movements of assets as bet-
ween spouses are purported to take away the coverage of debts.

It is not advisable to rule out, as an option, the regime of separating all
assets of property. In such a case, the creation of conditions for joint
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occupancy and defrayal of the expenses of a common household and the
rearing of children may nevertheless be considered as matters that must
be excluded from a full separation of property and may be in need of
appropriate regulation.

Of course, in respect of goods jointly purchased from the earnings or
incomes of both spouses, the marital partners may, even during marriage,
have common property even under both matrimonial property regimes we
have described in this paper.

With the optional matrimonial property regimes recognized and duly
regulated, it would be necessary for the community of property regime,
commonly accustomed and accepted as it is, to be maintained as a statutory
matrimonial property regime in the future.

The current rules of this regime, however, call for various degrees of
adjustment, modification or, where appropriate, interpretation.l3 It is all
the more justified to keep this in view since, in Hungarian practice,
marriage settlements cannot be assumed to gain currency in the future and
consequently the statutory matrimonial property regime can likewise be
assumed to remain in operation in the majority of marriages.

2. The statutory matrimonial property regime of the Family Act is a
community property regime which, but for the statutorily defined exceptions,
creates a community of property acquired by the spouses either in common or
separately throughout their matrimonial life. As against the terminology
used by the Family Act, this community of property means not only joint
ownership, but also a community of other components, notably of assets
and liabilities, or of rights pertaining to the spouses and, with appropriate
exceptions, obligations imposed on them, and the common property, again
without the current Family Act spelling it out, is due to the spouses in
equal shares, at least at the time the community property is divided.

Legal systems which adopt, as a general rule, the community of property,
i.e. the community of property acquired jointly during marriage, tend—
one might say, as a matter of fact—to enumerate those items of property
that do not form part of the community property of spouses; that is to say,
they constitute their separate property—or liabilities—, but are not uniform in
incorporating in, or omitting from, this structure of regulation the presumption
that the property of spouses is jointly owned. While the Hungarian Family

" For proposals partly differing from, partly wider in scope than, those presented
below, see the study by Kords: A hazassagi vagyonjog korszeriisitésének elvi kér-
dései (Conceptual Questions of Streamlining the Matrimonial Property Law). Polgdri
Jjogi kodifikdcid, No. 2 of Vol. III. 5-7.
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Act does not declare such a presumption, judicial practice persists in
applying it and perhaps gives it, as often as not, greater emphasis than
warranted. There is an opinion that the presumption of common property
should be legislatively spelled out."

This notwithstanding, there are, admittedly, drawbacks, even if left
unmentioned, to the statutory confirmation of this presumption and, in
particular, to giving it too much emphasis. A legal declaration to the effect
that forming part of separate property is any asset which, whether acquired
prior to or during marriage, is not clearly shown—by e. g., a premarital
entry in the real estate register or a certificate of inheritance issued during
marriage—to have the status of separate property cannot be claimed to be
a confidence-building mark of a marriage at all. Such declarations at law,
merely embodying the existence of separate property at the time of
entering marriage and written into matrimonial property contracts, are not
exceptional even today, nor can they be prohibited, but, in a society where
conclusion of marriage settlements is far from common, they somehow
imply that the intending spouses face up, ab initio, to the possibility of
dissolving the marriage into which they are about to enter.

The scope of separate property as defined by the Family Act in force is
more or less in conformity with regulations valid in other countries. In
addition to acquisitions under any title before marriage, separate property
chiefly includes, among the items acquired during marriage, assets acquired
by way of donation or succession and serving exclusively for personal
use, by one of the spouses. In our conviction, the matters and problems
which judicial practice is seized of in connection with the statutorily
defined items of separate property—and one might add that related questions
do emerge in respect of all such assets—are to be settled by practice as
before and call for no modification to the relevant provisions of the Act,
regardless of whether we endorse the current practice or would find the
opposite to be appropriate.15

However, what was omitted from the Family Act and is in need of
legislative coverage is this: while the scope of separate property was
defined satisfactorily in the main, the Act is almost completely silent on the
separate liabilities or debts of one of the spouses or, more accurately, the

" See, e.g., Koros: A hdzassdgi vagyonjog korszerisitésének elvi kérdései.

Polgdri jogi kodifikdcio. op. cit. 8.

For instance, we have repeatedly stated that what we would deem appropriate is the
opposite of the current practice, which, endorsed also by authors of commentary literature,
regards property acquired under a succession contract as constituting common property.
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only point covered concerns the question whether the spouse withholding
his/her consent to transactions effected without his/her consent is or is not
liable, and to what extent, for debts so incurred.

This matter cannot be solved by merely stating let alone presuming
that a debt incurred before marital life is a separate debt and that a debt
incurred during marriage is a common debt encumbering the common
property of the spouses.

Without claiming to be comprehensive, the following list of questions
would call for regulation. The obligation of maintenance originating from
a legal title prior to marriage or during marital life and imposed on one of
the spouses could not normally be classified as a separate debt. Damage
which one of the spouses has caused, even during marital life, to a third
person by a criminal offence or otherwise willfully or perhaps through
gross negligence would reasonably have to be classified as forming part of
separate liabilities, while other cases of damage would not. As for the
costs of the maintenance of separate property, it would be justified to
make regulation dependent on whether or not an asset of separate property
is also used to meet the needs of the common life. Obviously enough, its
consignment to separate debts is unwarranted in the former case, but is
warranted in the latter.

The question whether—in addition to an express enumeration of the
items of separate property and statutory classification of all other assets as
belonging to the community property of spouses—there is ground for a
separate provision that the two sources of property form a community,
may be at issue. One such item of property treated with emphasis in the
Family Act is the proceeds of separate property or, more accurately, the
net income derived therefrom. Other items include royalties pertaining to
inventors, innovators, authors and other persons creating intellectual
products and falling due during marital life. Whereas some foreign laws
contain rules consigning the proceeds of separate property to common
property, there are no foreign laws which treat royalties separately.

Two points are worthy of consideration here. First, the fact that the
explanatory comment added by the Ministry to the 1986 Amendments to
the Family Act refers to the possibility and justifiability of making
settlements on royalties diverging from the law as a reason in support of
the fairness of matrimonial property contracts, which have recently been
reintroduced by legislation. Secondly, it is far from unambiguously clear
whether by framing that rule, the legislator has widened or narrowed the
scope of common property, because the rule in question also implies that
the particular intellectual creation itself (invention, innovation, etc.)
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remains the author’s own property, which the other spouse has neither any
right to dispose of nor any matrimonial property claim to a share in, if its
proceeds are realized in a form other than royalty. Such a conclusion was
reached by, e. g., the Supreme Court in its ruling which upheld the position
of the Hungarian Bureau for the Protection of Authors’ Rights in a case
involving an author’s estate with unsold figurines.

Some experts attack the in-force regulation in another respect, judging
it inequitable that an author’s proceeds from earlier work created before
marriage should, if the royalty has fallen due during marital life, belong to
common property, at least as a general rule. Such a rule is found to be
inequitable especially in cases where an intellectual product was created
during a previous marriage of the author, when the former spouse might
have contributed, even if indirectly, to enabling the author to “safely
engage in creative work”.'® Still, it is more than contrary to the actual
facts of life to allot, by operation of law at any time after dissolution of
the marriage, to the former spouse a share of royalties for work done
during the existence of the marriage with him or her.

3. A matrimonial property law which is to deal with three parts of
property—the common property of spouses and the smaller or larger
separate property owned by the spouses—should devote greater attention
than do the current rules of the Family Act, to the intermingling or merger
of these sub-divisions of property, to questions of investments or other
outlays from the separate property of one spouse which increase the property
of the other spouse or the common property, or, conversely, investments
or other outlays from the common property which increase the separate
property of either spouse, and to whether or not such investments or
outlays are to be reimbursed.

This set of questions was not yet covered at all by the Family Act of
1952. Some guidance for regulations was provided by Directives No. 5
and No. 10 of the Supreme Court, which came to be incorporated—though in
part only and certainly not at the proper places, among other rules - in the
subsequent Amendments to the Family Act.

It is only in an extended sense of the term that one may speak of a
merger of sub-divisions of property in respect of separate property lived

'® See Téthné Fébidn, E.: A hdzassdgi vagyonjog egyves elemeinek dttekintése (A
Review of Certain Aspects of Matrimonial Property Law). In: Veres, J.: Emlékkonyv
(Memorial Volume), Szeged, 410; and this view shared or the in-force rule of the
Family Act is at least held rigid by Kérds: A hazassagi vagyonjog korszeriisitésének
elvi kérdései. Polgdri jogi kodifikdcio. op. cit. 10.
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off during marital life—and we might add—regardless of whether the
spouses were compelled to do so by temporary difficulties in meeting the
expenses of the common household or the separate property was used up
through the common will presumably of both spouses to secure a higher
level of living, thereby affording extra opportunities for children or raising
funds for an occasional spending of larger sums of money as a result of an
acquisition of sizable non-communal property.

The provision of the Family Act which in such cases does not, in general,
recognize any claim for reimbursement to separate property is certainly
right, but exceptional cases are likewise acceptable in which reimbursement
in respect of lived-off separate property may be admissible. To take one
example, the spouses secure for any reason their common life by using up
the separate property of one of them, while leaving the separate property of the
other spouse intact, thus creating a situation which, without a recognition of
claims for reimbursement, would unbalance the financial standing of the
spouses, and result in unreasonably great disproportions in their property
holdings."

The intermingling or merging of common and separate property in
cases where investments or other disbursements undertaken in one sub-
division and financed from another sub-division result in a significant
increment value of the other sub-division should naturally receive different
treatment. Strictly and practically speaking, it is only in cases of this kind
that one is justified in speaking of an intermingling of sub-divisions of
property.

Such intermingling or merger of sub-divisions in the property of
spouses can be said to be an everyday occurrence. The spouses may jointly
own a house built on a building plot which forms part of the property held
by one of them separately or may use their common property to enlarge a
dwelling which one of them had at the time of marriage or inherited
during marriage, or, conversely, they may draw on a sizable inheritance
conferred on one of them to invest in an asset of common property, to
enlarge it or to increase its value. Mere defrayal of the costs of management
and maintenance of property in one sub-division out of funds in the other
sub-division would not be deemed, at least in general, to be an instance of
intermingling property even in cases like this.

Moreover, for purposes of treatment under family law, outlays resulting
in enhancement of value should likewise be distinguished according to

" See A csalddjogi torvény magyardzata (Commentaries on the Family Act, 1988,
Vol, I, 373; and KOrds: A csalddjog kézikonyve. op. cit. 193.
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whether the increased value is still existent at the time of the distribution
of the property or has been used up during the common conduct of life or
may subsequently have become depreciated for reasons beyond the control
of the spouses. The latter cases should be disregarded in respect of claims
for reimbursement.

As regards incremental property which preserves its value and is to be
reimbursed to different sub-divisions in the course of the distribution of
assets, present-day judicial practice is far from uniform and consistent in
establishing when the intermingling or blending of sub-divisions affecting, as
it often does, immovable property creates a claim for a share in property,
with account taken of the increase in value, or a claim “only” for refund in
money. Judicial practice has, recently in any case, recognized claims for
sharing in property in a wider scope than do Art. 137 (3) of the Civil Code
and Opinion No. 7 of the Civil Division of the Supreme Court, recognizing
claims of ownership in respect of internal alterations and the provision of
modern facilities which do not affect the structure of a building, provided
that they have created new and enduring value. There is, however, no
answer to the question about a rationale for such a practice, and the best
one gets in justification, without that policy being questioned in principle,
is that the effective rules of the Family Act confer no power on the courts
to adopt such a practice.”® Yet it may be questionable whether this matter
should be one of those in which continuance of a practice deviating from
the provisions of the Civil Code appears to be justified, once the family
law has been integrated into the Civil Code. Supposing but not suggesting
that it is, there would be a need for a statutory regulation to this effect,
with a statement of its justification.

For that matter, a distinction between claims of ownership and claims
for refund in money is of relevance particularly to dwellings used by the
spouses, where the question of whether the dwelling is in joint ownership
or is separate property held by one spouse has relevance in deciding how
the spouse/s may live in the family home after divorce.

Among the provisions of the Family Act which govern claims for
reimbursement, the rule under which no such claim in respect of investment
from common in separate property or, conversely, from separate in common
property is admissible “where the expenditure was incurred with intent to
abdicate claims” does not work nor is it necessarily applied by the courts,
though for a different reason. Such intent is certainly motivated by trust in

'® See Koros: A hdzassagi vagyonjog korszeriisitésének elvi kérdései. Polgdri jogi
kodifikdcio. op. cit. 14,
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the continued existence of the marriage, while reimbursement of the value
of investment will take place upon dissolution of the marriage or, probably
less frequently, upon termination of the marriage in the event of the death
of one of the spouses.

Numerous matters relating to claims for reimbursement and not covered
by the Family Act are adequately settled by judicial practice which relies
partly on the repealed Directives of the Supreme Court, but some of the
arrangements adopted would nonetheless require legislative coverage,
albeit without an unduly casuistic regulation.

4. The integration of family law regulation into the Civil Code re-
quires that special attention should be paid to the specificity of the
relationship between spouses and the function of conjugal community
property. This, in turn, requires, that regulations different from the
relevant rules on civil-law community property should be introduced for
the use and management of conjugal community assets, the defrayal of the
costs of maintenance and, in particular, the disposal of common property.

Such a different regulation has been adopted by the Family Act, but
some of the relevant provisions are in need of rethinking and revision, mostly
in the wake of the changes that have taken place in economic conditions
since their introduction. This holds for the rules on the management and,
to an even greater extent, of disposal of, common property.

With regard, first, to property management, the present-day patterns of
daily relations and economic conditions require exceptions to be allowed
to the general desiderate of joint management in respect of assets of
common property necessary for the exercise of a profession or occupation,
apart from the fact that, as against the current provisions of the Family
Act, management extends not only to assets of property, but also to such
other items as are in need of management. It stands to reason that the said
assets of common property should be subject to exclusive management by
the spouse who is assisted by them in pursuing his/her profession or
occupation,

Finding the appropriate way to regulate disposal of common property
is a more sophisticated and complex issue, to achieve which the legislator
had to accommodate two conflicting interests in the past and will have to
do the same in the future.

What common property should require, in any event during marital life,
is, if only in general, joint disposal by the spouses and hence, especially
in case of wrongful non-exercise thereof, protection of the rightful,
reasonable interests of the spouse who is not involved in joint disposal.
Still, on the other hand, legal regulation should also keep in view the
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principle of security of transactions, considering that the right of disposal
is, as a matter of fact, exercised externally, towards third persons. The
requirement of joint disposal of common property, as would be dictated by
the interest of spouses, would clearly be too much for the security of
transactions to bear. A third person establishing a business relationship
with one spouse cannot evidently be expected to pry into the marital status
of his/her partner or, if the partner is married, into whether the other
spouse has consented to the deal to be made with him. The rules of the
Family Act, although stating the requirement for common property to be
jointly disposed of, give priority to the interest of the security of onerous
transactions, at least in general, by establishing the presumption of consent
by the other spouse to a rather broad range of transactions with third
persons.

Nevertheless, this area would certainly need more differentiated and
more realistic regulation than is the case at present. The question of the
joint disposal of common property arises differently and raises other problems
in respect of movable and real property, and emerges, again differently, in
respect of the property brought by one spouse into a business undertaking
and of the property used to meet the needs of daily life of the spouses.
And this list could be extended by the different ways in which the
consequences of wrongful disregard of joint disposal ensue especially in
inter se relations of the spouses and in external relations with third
persons.

As for real property, if it forms part of common property and is regis-
tered as standing in the names of both spouses, joint disposal of it is an
absolute requirement—real property may obviously not be either alienated
or encumbered with consent not subject to formal requisites or based
chiefly on presumptions—and a “mere” promise of the spouse effecting a
transaction to obtain the consent of his/her spouse to the transaction will
not authorize the third party to the transaction to use pressure to procure
the consent of the other spouse. If, however, the real property which forms
part of common property is, for any reason, registered as standing in the
sole name of one spouse, the principle of public authoritativeness of real
estate recording certainly must take precedence over the requirement of a
joint disposal of common property. It is nonetheless justified to allow an
exception to this rule in respect of dwellings used in common by the
spouses, even if such an exception runs counter to the principle of public
authoritativeness of real estate recording.

With regard to movable property (including rights, entitlements,
claims, etc.), subjecting joint disposal thereof to practically no restriction
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is certainly an undue or excessive requirement. It is acceptable in respect
of assets used for the common life of spouses, but is unacceptable in
respect of assets necessary for pursuing an occupation or profession and
of those contributed to a business undertaking run by one spouse. It is
unrealistic, furthermore, to require joint disposal even years after termination
of the matrimonial relationship or, in the spelling of the law, for the
period between the termination of matrimonial life and the division of the
common property. A new enactment should replace these unrealistic rules
with more life-like ones.

In the legislative process, however, what calls for a change is not only
the excessive, unrealistic requirement of joint disposal, but also the protection
of a spouse wronged in his/her intra-marital relation by the other spouse’s
act of unilateral disposal, and even the protection of that spouse against
a third person acquiring property from him/her in bad faith, in the
knowledge of the lack of consent on the part of the other spouse. The
appropriate solution would be, again, to recognize claims for damages in
the internal relations of spouses—claims that had once been recognized
by, but were later omitted from, the Family Act—, just as it would also be
appropriate to replace the current unrealistic rule governing cases in
which one spouse is unlawfully deprived of common property by the other
spouse after the matrimonial relationship is terminated but before the
common property is divided. It would similarly be acceptable to recognize
either claims for damages against mala fide third persons in external
relations or the right to sue for cancellation of transactions concluded by
the other spouse with such third persons. Today these matters are not
legislatively covered at all.

5. And, finally, there are a few more matters relating to marriage
settlements to be mentioned in the sphere of matrimonial property law.

In addition to the rules on formal requirements for marriage settlements,
the Family Act is practically confined to providing that in such a contract
husband and wife, or even in a premarital agreement the intending spouses
may depart from the provisions of the Act in assigning certain assets to
common or separate property. This provision is supplemented by the
Decree of the Minister of Justice on the Enforcement of the Family Act,
stating that contracts of sale, exchange, donation and loan made by
spouses with each other during the existence of the matrimonial relationship
must also be deemed to be marriage settlements as defined by the Act.

However, a marriage settlement may be of a content different from that
determined by the Hungarian Family Act and, indeed, these differences
boil down to either of two basic kinds. One is that which, as mentioned
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earlier, is not covered by Hungarian law at all, namely the stipulation of
an “optional” matrimonial property regime instead of the statutory regime;
the other consists in the laying down of stipulations on certain details
which depart from the relevant rules either of the statutory or of the
optional regime. Such stipulations may also cover matters other than the
specification of the assets of common or separate property which deviate
from the provisions of the existing law. They may, inter alia, relate to the
management or freer disposal of common property and make different
arrangements in respect of assets used for business purposes or for the
pursuit of an occupation in general, or of proceeds from separate property.

The current rules of the Family Act, at least if interpreted literally,
leave little or no room for making similar stipulations, which are, beyond
question, responsive to the needs of daily life. It would be absolutely
necessary for further progress to be made in this respect. Of course, not
even a future legislation will be able, nor could it be concerned, to determine
fully the substantive details of the marriage settlement.

As regards the content of such a contract, however, it would be neces-
sary to determine the restrictions that would be needed and justified.
Thus, on the one hand, it should be spelled out that the freedom of
contract may not prejudice fundamental interests of family protection and
may not result in, among others, evasion of payment of expenses incurred
in connection with the common conduct of life, or non-contribution to the
sustenance of children, or in an unilateral exercise of the right of disposal
in respect of the occupancy of a dwelling used by the spouses. On the
other hand, and with adjustments for present-day economic conditions,
such restrictions may also have a major role to play in ruling out the
possibility of the freedom of contract being instrumental in practically
defrauding the creditors of one of the spouses.

A further question which bears on the content of the marriage settlement
may be that of whether such settlement should be allowed to contain a
stipulation for the event of death, one which is, in this context, virtually a
testamentary disposition or even qualifies as a joint testament of spouses,
or of whether the freedom of contract should not be allowed so wide a
scope in terms of content. While acquiescing in the fact that stipulations
of a matrimonial property contract, in so far as they determine the list of
items assigned to common and separate property in departure from the
law, are bound to have a bearing on what remains in the property held by
the spouses in cases where the marriage terminates as a result of death. I
would not subscribe to the admissibility of incorporating testamentary
dispositions in marriage settlements even if the Civil Code now in the
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making were intended to allow again a narrow scope for joint wills to be
made by spouses.19

Yet another question emerges as to the extent to which the general
rules of contract law, laid down in the book of the Civil Code on the law
of obligations, will or will not be applicable to marriage settlements
fundamentally differing in function from contracts controlled by the law
of obligations, particularly those tailored for commercial transactions. In
all certainty, they will be applicable to a lesser extent in respect of the
internal (inter se) relations of spouses, although defects of will existing at
the time of contracting, for instance, may also be taken into consideration
in this context, and they will be taken into consideration to an even
greater extent if they bear upon the interests of third persons, creditors in
particular. This question will call for closer scrutiny, especially once marriage
settlements come into more general use.”

Parental Rights and Duties—Certain Matters concerning Children’s Rights

1. Questions of the parent—child relationship as well as questions of a
confirmation and protection of children’s rights have gained prominence
in both legislation and legal practice in the sphere of family law across the
world today.

Even though the traditional elements of the right of parental custody
have seemingly remained unchanged, the principles governing exercise of
the right of parental custody and some of the problems related thereto
have undergone significant changes over the past few decades.

It would be justified for the basic principles guiding the legal regulation
of the parent—child relationship to be included among the introductory
provisions of the chapter of the new law on the right of parental custody ,
even if most of these principles are by no means new to Hungarian family
law. The case may be argued for formulating such principles also in view
of the requirements set forth in the United Nations convention on the
Rights of the Child, notably

** For an opposite view, see Kords: A hdzassagi vagyonjog korszeriisitésének elvi
kérdései. Polgdri jogi kodifikdcio. op. cit. 16.

* An additional question within the domain of matrimonial property law can be
that of creating a harmony between matrimonial property law and company law, or at least
between the rules of matrimonial property law and the property relations of some forms of
company. We will not be concerned with this matter in the present paper.



198 EMILIA WEISS

(a) the principle of the exercise of parental rights in the best interest of
the child;

(b) the requirement to involve children who are capable of making a
decision, i.e. competent to formulate, and decide in, questions affecting
them, and to take their opinion into account where possible;

(c) the right and duty of parents to exercise parental rights and
perform parental duties in common; in this respect, however, the rights
and duties of parents living apart from their child are in need of separate
regulation;

(d) the provision to the effect that interference, whether by legislation
or by administrative authorities, with the exercise of parental rights is
admissible only in exceptional cases in the interest of the child; and

(e) the recognition of the right of the child to maintain his family
relations, including his actual family relations,

In connection with the implementation of principles it should nevertheless
be mentioned that the rights and duties of parental custody, particularly
the duties of care and rearing, are seen and felt by a considerable majority
of parents to be duties or responsibilities which are crucially different
from legally prescribed rules and that parents generally find it natural,
even without legal regulation, to exercise these rights and responsibilities
in the interest of the child. The requirement that parental custody should
be exercised in the interest of the child is nonetheless so fundamental,
such a basic principle of family law that it is to be spelled out in this
context even if it can be supposed to belong to the category of exceptional
instances in which it will have to be enforced by legal means or, if
disregarded, may even entail legal sanctions.

Still, the approach which considers minors to be a priori “unprotected”
by reason of their age or of their place in the family and consequently
finds that the parent—child relationship calls for increased control by the
State and increased administrative intervention is certainly in need of
reappraisal. Such rethinking must also be reflected in the revision of the
rules as regards parental rights to property management and the right of
parents to legal representation.

For that matter, the requirement of respect for the exercise of parental
rights—and the exceptional nature of interference with the exercise thereof—
follows from Art. 8 of the European Convention on Human Rights, Art. 5
of the United Nations Convention on the Rights of the Child, and Art. 67
(2) of the Constitution of the Republic of Hungary, which, gives it separate
expression save with respect to the choice of the type of education which
parents wish to ensure for their children.
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Where there is cause for intervention because of an improper exercise
of parental rights and responsibilities, the relevant powers are vested in
the guardianship authorities in the first place and in the courts in more
exceptional cases.

The right to parental custody to be exercised by parents in common
was slow in replacing paternal authority, generally accepted as it was for a
long time not only in Hungarian law, and the rules which, likewise
characteristic not only of Hungarian law, drew a sharp demarcation line
between rights of parental custody according as they were to be exercised
over children born in or out of wedlock.

However, the right of custody to be jointly exercised by parents living
together, whether spouses or cohabitants without a formal marriage bond,
has come to be definitively accepted by current Hungarian law and, more
or less generally, by the laws of other countries, it being understood, of
course, that the modalities of joint exercise are determined by the parents
themselves, and practice shows that in the majority of cases, which can be
said to be typical, joint exercise of this right is a reality, that parents
living together share, whenever possible, in the everyday care and rearing
of children as well as in the adoption of major decisions affecting their
children, and that joint exercise is motivated neither by the relevant provisions
of law nor by the requirements prescribed in international conventions,
but is rather a life style which parents have adopted regardless of those
requirements and which they increasingly look upon as natural.

The question of how parents are to enjoy equality and exercise their
rights in common after the termination of their matrimonial relationship or
the dissolution of their marriage poses itself in a different way and is
much more difficult to solve. From this perspective, it is inevitable for the
joint exercise of rights to be prejudiced to some extent, but legislation is
bound by international conventions to search means which are likely to
reduce such prejudice and thereby to enable both the parents living apart
from their child and the child living apart from one of his parents to
maintain a parent—child relationship that is satisfactory by any measure
even if altered by the change in their respective situations.

It is common knowledge that voluntary observance of the law is not
typical of all such situations. In order for this requirement to be fulfilled
in ways other than by recourse to legal means, a rather high degree of
cooperation would have to be practiced with respect to their child by
persons who are often highly estranged as spouses or cohabitants. This,
however, cannot release the legislator from his duty to settle the rights of
parents who live separately, on the one hand, and the law enforcement
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authorities from theirs to facilitate, wherever possible, the enjoyment of
these rights on the other. We will have more to say about this issue later.

As regards the right of children, as also embodied in Art. 8 of the
United Nations Convention on the Rights of the Child, to maintain family
relations, wider than those of the parental family, pertinent rules can be
found in the current Family Act and more of them in the Act on the
Protection of Children, but further progress in this direction would
certainly be salutary.

2. Among the substantive elements of the right of parental custody, a
revision may be called for by exercise of the parents’ right to manage property
and of parents’ right and responsibility to act as legal representatives.

While the rules which empower the guardianship authority to take over
regular control over property administration if the parents fail in their
duty to manage the child’s property are to be retained, the parental right to
manage the child’s property in other cases should be adjusted to real-life
situations more closely and with greater confidence placed in parents.
Much broader than warranted are the powers of guardianship authorities
today, as a result of which they have a say, ex officio by operation of
law, in the parents’s exercise of the right to property management and
practically withhold that right from parents who otherwise take due care
of the interests of their children. Besides, these rules are of relevance
particularly to widowed parents who are to continue rearing their child on
their own, cases in which property inherited from the deceased parent is,
as often as not, placed under close control by the guardianship authority
without any reason and, where legal practice is treating the child as a
person having interests a priori contrary to those of his parents. In other
cases it depends on the parent or some other close relative wishing to give
the child a gift to decide whether to give or not to give a child under 18 a
gift of considerable value which is to come under close custody by the
guardianship authority.

Moreover, Art. 84 and 85 of the Family Act are no less unrealistic and
at least as ignorant of the decision-making autonomy of the persons
concerned in these aspects of the parent—child relationship. Nevertheless,
enforcement or non-enforcement of these unrealistic provisions may, in
these cases, be free from administrative intervention, and although these
rules are, in a large majority of cases, most likely to have very limited or
no application, it would be necessary for a new legisiation to replace them
with such rules as are more responsive to real needs.

The rules on legal representation as formulated in the Family Act should
be harmonized, on the one hand, with the provisions on the parental
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administration of property, which are to be made more flexible, and, on
the other hand, with the provisions of the Civil Code on legal representation.
As for the latter, the current rules of the Civil Code, the Family Act and the
Guardianship Decree fall a mile short of overlapping in certain respects.

In addition, attention should be drawn to the fact that in the field of
family law the parents’ right to, and duty of, legal representation includes
not only representation in traditional declarations at civil law but also
procedure of legal representation required by declarations at family law or
consent thereto, as well as—in an area still further removed from civil
law—acts of giving consent to medical treatment. Revision is called for
especially with respect to the exclusion of the parent as a legal representa-
tive from declarations which concern the establishment of the child’s
family status.

Several rules, otherwise adequate in terms of substance, which govern
exercise of the right of parental custody require re-casting at the level of
laws as opposed to their present state of being part of the Guardianship
Decree.

3. The rights and duties of parents living apart from their child should
be given more attention than they are accorded by the current regulation.
Cases in which one of the parents came to be living separate because of
the termination of the matrimonial or extramarital relationship, including
cases of acknowledged paternity where the acknowledging father has
never lived together with his child, but attaches importance to building an
effective father—child relationship, and in which a parent came to be living
apart from his/her child because of the need for the child to be removed
from the parental family are to be governed by different rules. For that
matter, the latter cases are regulated by the Act on the Protection of Children,
even if not satisfactorily in all respects.

The significant rise in the number of families affected by divorce or termi-
nation of married or unmarried common life and of children of such families
as well as the fact that, under present-day socio-economic conditions, both
parents increasingly participate in rearing and caring for their children while
the couple are together, has lead to an increased need in separating parents to
strengthen the rights they will retain in respect of their children and, in a
number of cases which is by no means negligible, probably also to a similar
need in children for the maintenance of satisfactory contacts with the parent
who comes to live separately. At the same time, for the parent living
separately to be capable of exercising his/her rights and responsibilities
retained in respect of children after the termination of the matrimonial
relationship, both parents are required to cooperate properly in one way or
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another and to accept the fact that both of them continue being the parents
of their children.

Most of the rights recognized for, as also the increased responsibility
resting on, the parent who lives separately in respect of his/her child are
embodied in the parental right of joint custody retained, or adjudged,
despite the dissolution of marriage or the termination of married life, and
their actual substance is for the parents to forge.

Joint exercise of parental custody after divorce or the termination of
married life nevertheless represents a higher degree of cooperation which it
is not justified to make compulsory, because this right may only be recognized
for parents willing to undertake and practice such cooperation in the interest
of the child. However, a lower degree of cooperation, particularly provision
for the child, opportunities to maintain satisfactory contacts with his parent
who lives separately, is a matter not of commitment, but of legal duty. A kind
of cooperation wider in scope than this is prescribed by those rules of the
Family Act which accord to the parent who lives separately a right of joint
decision-making on essential matters that are expressly enumerated in the
Act as affecting the life of the child, so in the case of a dispute on matters
in need of joint decision the parents can have recourse to a court.

The institution of joint custody was introduced by the Family Act as
amended in 1995 on the model of foreign legislation and in pursuance of
the principles and provisions of the Convention on the Rights of the Child.
The rules of the Family Act recognizing this right in seeking a settlement in
divorce actions or actions involving custody take due account of the
child’s interests as well as of the parents’ willingness to cooperate, but
those which settle this matter in cases where the community of living is
broken up without a settlement having been reached are in need of revision.
The general provision that, unless the parents agree otherwise, the rights
of parental custody must be exercised jointly even if the parents no longer
live together is unrealistic and needs to be revised.

As against the arrangement adopted by some foreign laws, we must be
aware that recognition of joint custody after the community of living has
been broken up or after divorce is more of an exceptional solution in
Hungary today, while it should be spelled out by the new legislation in
clear terms that a verdict of joint custody must not amount to a placement
of the child which is divided between the two parents and alternating, e. g.,
weekly, fortnightly or monthly. Such arrangements are not accepted by the
European systems of law which regulate this institution, whereas the
practice doubtless prevailing and by far not exceptional in America cannot
serve as an example for us to follow.

MAGYAR
MUBOMANYOS AKADEWA
KONYVTARA
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The foremost right of the parent who lives separately is to maintain
regular contact with his/her child, a right which is today formulated by
Art. 9 (3) of the United Nations Convention on the Rights of the Child even
as a right of the child in respect of his parent who lives separately. The rules
governing this fundamental right of parents and children are currently laid
down partly in the Family Act, partly in the Government Decree on Guardian-
ship. A new enactment should consolidate the relevant regulations at the
statutory level, while eliminating minor deficiencies of substance in the
existing provisions.

Furthermore, statutory provisions should take greater account of the links
that exist between the rules for the placement of the child and the right to
contact with the non-custodial parent.

This notwithstanding, as regards matters of contact with the non-custodial
parent, mention should be made of the fact that questions more difficult
than that of regulating the settlement of the issue of contact-keeping are often
raised by the enforcement, by court order or the guardianship authority’s
decision, of the execution of sanctions against the parent who impedes the
orderly exercise of the right of contact. Compulsory recourse to mediation
might make some progress in this field, but such an obligation should
naturally be imposed by law.

4. The rules on termination and suspension of the right of parental
custody need revision to a smaller extent, but future codification should
devote greater attention to ensuring that, for cases in which a child is
temporarily or permanently removed from the parental family either because
of the suspension or termination of the right of parental custody or for some
other reason, there should be a legal rule which expressly provides that the
child should be placed, where possible, with hi/her relatives and that, again
where possible, brothers and sisters should not be not separated. Observance
of this requirement is in keeping with the provision of Art. § of the United
Nations Convention on the rights of the Child which seeks to guarantee for
the child the right to maintain his family relations.

Finally, let us raise the question whether, given the present-day pattern
of familial relations, there is a need for regulations that are more responsive to
the desiderata of family-law aims and to actual parent-child relationships,
to cover relations between step-parents and step-children or, where such
relations are lasting, even between foster parents and foster children.

Certainly, the questions discussed here must seem randomly selected
from the perspective even of the process of codification which is going on
at present. We have attempted to address—raise and answer—besides the
basic family-law principles of the new Civil Code, some of the matters
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covered by two main areas of family law, namely those dealing with
marriage and relatives. Naturally, we do not claim that there are no other
matters, either in these two parts or in the third part of family law on
guardianship that do not call for debate or rethinking in the context of
codification.
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ZOLTAN PETERI"

Foreword

The 16th International Congress of Comparative Law takes place at a time
that can be characterized as transitory in several respects. Modern societies
and their institutions are transformed at a quick pace by the ongoing
tendencies of globalization: our familiar concepts gain new meanings.

These changes also affect the world of law. It is not only the formation
of the positive law of particular countries that is influenced: our view of
law is thoroughly reshaped. It means more than outdating for good the
narrow, normativist view of law, namely understanding law simply as a sum
of legal rules. As a consequence of this change of perspective, the wider
social, economic, political and cultural relations of law are also involved in
legal studies and in jurisprudence. Moreover, these changes mean more than
just including value-relations of law as a social phenomenon in the frame-
work of a renewed view of law. It seems that the ongoing transformation
today also affects an attitude that has characterised and dominated law and
jurisprudence since the era of modern codification. It is manifested mainly
in the fact that convictions concerning law as having a “national” character,
the primacy, the supremacy or even the exclusiveness of domestic law are
shaken or undergo a change. There is a growing interest in “otherness”, in
foreign institutions and forms of procedure, a growing aspiration to
understand them. Patience and recipience towards them based on mutual
respect plays an ever more significant role.

It hardly requires much explanation that in this process of transformation
comparative law plays a particularly important and even unavoidable role.
This role, being many times emphasized by the outstanding representatives
of international comparatistics, brings us closer to mutual understanding
and reconciliation. In this spirit, comparative law becomes an instrument
of developing and accepting the “common law” of mankind. Perhaps, we
are not wrong if we believe that nowadays we witness a return to the classical

* Full member of the International Academy of Comparative Law.
E-mail: peteri@jog.mta.hu
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idea of the “ius commune” but in a new, modified sense. In respect to the idea
of the nature of law as being “common”, we talk about something more
than the manifestation of the universal idea of law in national legislatures in
several ways (in the sense of the slogan: “ius unum—Ilex multiplex”): the
aspiration directed to the realization of the universal idea of law seems to
come to fruition. In a not too far future, in the framework of a process of
unification and harmonization of law unfolding on an international scale,
it can result in the cessation of many differences that we see today.

Even in the present, altered situation, the international exchange of
ideas and experiences that has been made possible by other congresses of
comparative law (organized by the International Academy of Comparative
Law for many decades) can make a useful contribution to the realization
of the unified world law. The unification of law has been the declared
purpose of the international comparative law movement since the first
International Congress of Comparative Law held in 1900. Our experiences
support the claim that the exchange of ideas taking place in the framework
of the congresses of comparative law has already contributed to the formation
of the common future of the community of lawyers and the whole mankind.
Thus, it is not an accident that the interest in these and similar programmes is
ever growing, just like the number of meetings organized in the name of
comparative law and the experts taking part in them.

Since the very establishment of the International Academy of Comparative
Law Hungarian jurisprudence has represented itself and has played an active
role in its activities. In this respect, it is not only the example of Professor
Elemér Balogh, one of the founders of the International Academy and its
first General Secretary that can be a guideline for us, latter successors, but
those more recent experiences related to Hungarian contributions to the
International Congresses of Comparative Law in the past decades. Hungarian
participation has been continuous since 1958, and, since the 6th Congress
held in Uppsala in 1962, it is manifested in the publication of Hungarian
national reports in independent volumes.

Carrying on this tradition, the Hungarian national reports addressed to
the 16th International Congress of International Law are compiled in a special
issue of the periodical titled Acta Juridica in order to make them accessible to
a wider public. These national reports indicate our unchanged commitment
to the idea and practice of comparative law but, hopefully, also the freshness
of thinking and the ability of renewal that is to characterize our response
to the challenges of the tendencies of globalization in our world.
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I. A. The Status of Indigenous and Minority People
PETER KOVAcs®

The Legal Status of Minorities in Hungary

Abstract. The Article gives a general overview of the Hungarian constitutional and legal
framework for the participation of national minorities in the decision-making. The relatively
low number of people belonging to national minorities in Hungary as well as the scattered
patterns of their settlement and some aspects of the Hungarian legal traditions underlie the
choice of the so called personal autonomy approach. The minorities can establish via a
special electing mechanism local and national self-governments enjoying consultative and
truly public law type rule-making and administrative competences. Having given the proper
interpretation of the relevant article of the Constitution, the Constitutional Court also
contributed to the birth of the Act on the Rights of Minorities. The basic reason behind the
creation of a very complicated, muitilevel institutional complex is that in this way, educational
and cultural needs of minorities of different scale can be represented in a relatively coherent
manner. This does not exclude at all the possibility of bringing modifications to the legal
text in the light of a decade’s experience.

Keywords: Hungary, minority, self-government, participation in decision making

Hungary’s position viz. the linguistic minorities is based in the consideration
that instead of classic nation-state concept,1 the subsidiarity principle2

: Professor, PhD, dr habil, Miskclc University Faculty of Law, H-3515 Miskolc—
Egyetemvaros, Hungary and Péter Pizmany Catholic University Faculty of Law, H~1088
Budapest, Szentkirdlyi u. 28-30., Hungary.

E-mail: profpeterkovacs @hotmail.com

' In the last years of our century, the institution of the nation-state, its advantages and
disadvantages are subject to numerous scientific studies and colloquies. This is not by
chance, because at the end our century we see things differently than before when it seemed
so evident for thinkers and politicians to import western examples in order to get nearer to
modernity. However certain phenomena perceived without doubt in the XIXth century as the
deposit of evolution, have been questioned since then. It has become clear that the nation-
state has had drawbacks and even victims and it costs a lot today to mitigate damages and to
promote small languages and cultures. The nation-state has a particular but apparently
inherent temptation to uniformity and to cultural and linguistic hegemony. That’s why a good
number of countries make efforts to reshape the internal administrative structure according
to the principles of decentralization and subsidiarity. Hungary is one of these countries.

? We know well, that subsidiarity has a double meaning. It has become evident
since the Maastricht Treaty that there are certain inherent limits of sovereignty-transfer to
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should be applied. In this way, minorities can decide in the matters important
for their identity.

In addition to provisions linking international and national law,” or providing
safeguards expressed in the European terminology of human rights4 or in
particular providing discrimination’ the Constitution enshrines the fundamental
principles of effective participation by minorities in public life:

§ 68 (1) The national and linguistic minorities in the Republic of Hungary
shall share in the people’s power, being constituent elements of the state.

(2) The Republic of Hungary shall accord protection to the national
and linguistic minorities, ensuring their collective participation in public
life, the cultivation of their culture, the use of their mother tongue, education
in their mother tongue and the right to use names in their own language.

(3) The laws of the Republic of Hungary shall guarantee the representation
of the national and ethnic minorities living in the national territory.

(4) National and ethnic minorities may set up local and national self-
governing bodies.

(5) The enactment of the law on national and ethnic minorities shall
require a two thirds majority of votes of members of parliament present.

the supranational level, i.e. when the efficacity of the activity is threatened e.g. when
the organization which has acquired the given competencies is unable to use them or when
the bureaucratic way keeps down the required activity. But subsidiarity means also a
constitutional and administrative doctrine in expansion which is ready to grant a
greater place to local self-government if advantages of fiscality or efficacity justify
it. Without doubt, the state has survived this slimming diet and citizens have realized
that as a result of the decentralization, a lot of things have become cheeper and simpler.

* Article 7: “The legal system of the Republic of Hungary shall accept the generally
recognised rules of international law and shall ensure harmony between obligations
under international law and the municipal law.”

* Article 8 (1): “The Republic of Hungary shall recognise fundamental human rights
as inviolable and inalienable and it shall be a prime duty of the state to respect and
protect those rights.

(2) In the Republic of Hungary, the rules relating to fundamental rights and duties
shall be determined by law, which neverteless cannot restrict the substance of any
fundamental right.”

[Note: Human rights are set out in Chapter XII—articles 54-70/K.]

> Article 70/A (1): “The Republic of Hungary shall guarantee for everyone in its
territory all human and civil rights without distinction of any kind such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.”



THE LEGAL STATUS OF MINORITIES IN HUNGARY 209

The Constitution laid particular stress on the institution of the ombudsman
for minorities.® Quite plainly, the Constitution can regulate no more than the
truly fundamental principles and the specific conditions are established by
separate legislation, notably on the rights of minorities. This law’ passed in
1993 associates the concept of individual rights with a collective approach,
expressed generally as the manifestation of the concept of the ‘“personal
autonomy”.

In fact the solution prescribed by Hungarian law only partially corresponds
to this idea of “personal autonomy”: institutions securing it are indeed provided
for in the letter of the law, alongside and as it were above the normal institutions
of local self-government, the individual rights of persons belonging to minorities
and the collective rights pertaining to these minorities. It is the essential
ingredient in a coherent complex of instruments. Logically, self-government,
present at various levels of socitey, tends to be linked with collective rights.
At the same time, as it will be explained below, it embodies the applied principle
of subsidiarity. Even so, in theory, self-government is also conceivable in
the framework of the organisation of public administration and not
necessarily in the human rights framework. Nor indeed is it alien to human
rights — the Hungarian law find landmarks in European practice, like the
ombudsmen and Lapp assemblies of the Scandinavian countries or certain
Slovenian institutions. At the same time, Hungarian law is consistent with the
undertakings made in international law: the European Charter for Regional or
Minority Languages, the Framework-convention for the Protection of National
Minorities in Europe and bilateral treaties—which are furthermore based
on the individual as well as the collective approach to the protection of
minorities, and establish bilateral supervision machinery7 are the frame of
reference, supplementing the other stipulations of international law.

S Article 32/B (2): “The parliamentary ombudsman for the rights of national and
ethnic minorities shall have the duty to examine or have examined any irregularities
brought to his attention in connection with the rights of national and ethnic minorities
and to initiate general or individual measures to remedy them.”

[Note: He is elected by the parliament. cf. article 19 (3) of the Constitution.]

! Hungary-Ukraine: Treaty on good-neighbourly relations and foundation of co-
operation (6. 12. 1991), Declaration on principles of co-operation in the protection of the
rights of national minorities (31. 5. 1991) and Protocol thereto (31. 5. 1991). Hungary-
Slovenia: Treaty on good neighbourly relations (1. 12. 1992) and Convention on the special
rights of the Slovenian minority living in Hungary and of the Hungarian minority living in
Slovenia (6. 11. 1992); Hungary-Croatia: Convention on the rights of the Croatian
minority living in Hungary and of the Hungarian minority living in Croatia (5. 4. 1995);
Hungary-Slovakia: Treaty on the good neighbourly relations and the co-operation (19. 3.
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Self-government in terms of “personal autonomy” thus find its technical
justification in the geographical and numerical patterns of minorities in Hungary.®
Its legal justification is inferred from the aforementioned stipulations of the
Constitution and to some extent from the law on local authorities;9 its
political justification stems from the will of the minorities concerned—
which conducted the negotiations as a united front: the government had as its
associate and talking-partner and ad hoc representative body made up of
delegations of the interest'*—and the meeting of minds between the
government and the parliament. (This is also expressed the virtual
unanimity with which the law was passed.) The long drafting procedure, in
which the commencement and the first draft date back to 1989-1990"" also
testifies to the fact that the minorities regarded the proposals founded on
traditional freedom of association'” as inadequate.

1995); Hungary-Rumania: Treaty on understanding, good neighbourly relations and co-
operation (16. 9. 1996)

8 Hungary and her minorities:

a) results of the census of 1980, 1990 according to the reply to the question
about “nationality”: Germans:11,310 (1980); 30,824 (1990); Slovaks: 9,101 (1980);
10,459 (1990); Croatians, Slovenians or Serbians: 18,431 (1980); Croatians:13,570
(1990); Serbians 2,905 (1990); Slovenians or other:1,930 (1990); Rumanians: 8,874
(1980); 10,740 (1990); Gipsies (Roma): 142,683 (1990).

b) results of the census of 1980,1990 according to the reply to the question about
“mother tongue”: Germans: 31,231 (1980); 37,511(1990); Slovaks: 16,054 (1980);
12,745 (1990); Croatians, Slovenians or Serbians: 27,052 (1980); Croatians: 17,757
(1990); Serbians: 2,593 (1990); Slovenians or other: 2,627 (1990); Rumanians: 10,141
(1980); 8,730(1990); Gipsies (Roma): 48,072 (1990).

c) governmental approximation following certain empirical researches in 506
localities, according to the Hooz-method: Germans: min. 95,000; Slovaks: min. 50,000;
Croatians, Slovenians et Serbians: min. 38,000; Rumanians: min. 10,000; Gipsies:
400-600,000 (global estimation, without empirical researches).

d) estimations of organizations of minorities: Croatians: 80-90,000; Serbians: 5,000;
Slovenians: 5,000; Rumanians: 25,000; Germans: 200-220,000; Slovaks: 110,000; Poles:
10,000; Bulgarians: 3,000; Greeks: 2,500-3,000; Armenians: 1,500; Ukrainians: 451;
Ruthenians (Ruthéno-ukrainiens): 1,000; Gipsies (Roma): 600-800,000 ou 1,000,000.

°Law n° LXV (1990) on local authorities and law n°® LXIV on the election of
local representatives for local authorities and of mayors.

' This body was working under the title of “round table of minorities”.

"It was elaborated by the Secretariat for Minorities, directed by the deputy
minister Csaba Tabajdi. The basic approach was elaborated by Mr.Gaspar Biré.

" Such a proposal was drafted by the Ministry of Justice as an eventual alternative to
the home rule principle, proposed by the Secretariat for Minorities (see footnote n°10).
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Under the terms of the law, a national or ethnic minority is a community
(Volksgruppe) in a numerical minority by comparision with the other in-
habitants of the state, which has resided in the territory of the Republic of
Hungary for at least a century, and whose members—who are Hungarian
citizens—differ from other population components in language, culture and
tradition. According to this definition, evidently inspired by Mr Capotorti, the
following communities are assumed to be traditionally settled in Hungary:
Germans, Armenians, Bulgarians, Croates, Greeks, Poles, Romanians, Ruthenians,
Serbs, Slovaks, Slovenes, Gypsies. Minorities as communities are entitled to
establish their own forms of social organisation and autonomy at local and
national level. The Parliament has elected an ombudsman to supervise and
further the effective exercise of the rights of national or ethnic minorities.

Minorities as communities are entitled to establish their own forms of social
organization and autonomy at local and national level. The Parliament has
elected an ombudsman to supervise and further the effective exercise of
the rights of national or ethnic minorities. The ombudsman’s missions was
important: mainly certain members of the Roma community asked for his
fact finding and good offices in conflict-settlement.

The law recognises the creation and operation of minorities’ self-govern-
ment in the sense of cultural autonomy, as the most important requirement
for minorities to assert their rights. It thus enables minorities in the
municipalities, the towns and the districts of the capital to establish their
own municipal councils or to bring into being, whether directly or indirectly,
self-government bodies with a local or a national remit."”> Where the minority
is unable to form a local minority council, its interest are represented by a
local ombudsman (speaker).

Why was such an intricate and highly complex arrangement chosen?
The four “manifestations” of the autonomy, namely municipal self-government,

A municipal council may declare itself a minority council if 50%+1 of its repre-
sentatives have been elected as candidates in respect of a national or ethnic minority,
Where at least 30% of the members of a local assembly have been elected as candidates
is respect of the same minority, these may form a local minority council consisting of at
least 3 members. (If the population is below 1300, this body is constituted by 3 delegates.
There are S in a municipality with a population of over 1300. In towns, there are 7 and
9 in towns which are county capitals and in districts of the national capital.) It is also
possible to elect local self-government bodies directly by special local initiative.
Elections of this kind were held on 11 December 1994 in conjunction with the
municipal elections and were also held additionally at the end of 1995 by the decision
of the government.
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local self-government, the institution of the local ombudsman and the
national self-government, differ in purpose.

Municipal self-government (“municipal minority council” in the law) is
in fact an other title of a local self-government in the European sense of the
word. This can be practised in municipalities, where most of the electorate
belongs to a minority. The geographical distribution of minorities is however
such that some would be incapable of forming a local self-government body
since generally speaking this would presuppose that the bulk of the local
electorate belongs to a national minority present only in some municipalities
even in the case of the more numerous minorities. Local minority self-govern-
ment (“local minority council” in the law), however, caters for situations
where the linguistic minority constitutes a minority even in the locality;
apparently this type of institution could become far more widespread. The law
contains generally identical competences, regulated in the same paragraphs
for both hypotheses.14

"5 26: (1) Municipal minority councils and local minority councils may, in matters
affecting the situation of minorities, refer to the head of appropriate administration in
order to: a) request information; b) submit proposals; c¢) request the application of
certain measures; d) object to any practice or decision relating to the operation of
institutions and violating minority rights, with a view to the modification or withdrawal
of the decision in question.

(2) The head of the administration, in the cases defined in (1) above, must make a
substantive reply to the appeal within 30 days.

(3) If the head of the administration appealed to does not have competence or
authority with respect to the subjects of the appeal, he shall refer the appeal within 3
days to a competent body.

§ 27: Within their own sphere of competence and within the limits of the provisions
made by the municipal council, the local minority council shall determine: a) its
organisational and operational structure and its rules of procedure; b) its budget and
final accounts and the use of resources allocated by the local council; c¢) the use of
separate resources allocated to it from the resources of the municipal council in
accordance with the provisions of the present law; d) the name, emblems and honours
of minority council and the regulations on their conferment; e) the local holidays of
the minorities it represents; f) in accordance with the regulations pertaining thereto,
the list of its protected monuments, commemorative sites and the local rules for their
protection.

(2) On the initiative of the minority council, the representative body forming the
municipal council shall determine the resources and assets which it is required to
provide for the use of the minority council, itemising the movable and immovable
assets and the financial resources, so that the minority council may discharge the
functions defined by law.
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The local ombudsman" (speaker) is a special institution which operates
when, despite the rules advocating positive discrimination, it has not been
possible to elect even a local minority council.

(3) Within its sphere of competence, the minority council may found and operate as
far as its resources permit institutions in the following areas in particular: a) local public
education; b) local press and electronic media; ¢) maintenance of traditions; d) culture.

(4) Within the framework and limits assigned to it, the minority council may: a)
found and operate enterprises or other economic concerns; b) organise competitions;
c) establish scholarships.

(5) If a decision by the municipal council is required in order to enable the
minority council to exercise its rights, the representative body shall place on the
agenda of its next meeting the minority council’s request for the necessary decision.
Where the decision is in the remit of another self-government body, the latter shall
take a decision within 30 days following the submission of the request.

§ 28: The mayor’s office, appointed by the municipal council, is required to
render assistance in the proceedings of the local minority councils in accordance with
its rules of procedure.

§ 29: (1) For the purpose of enacting local by-laws on local public education,
local media, maintenance of traditions and local culture and use of the language
associated with the minority population’s status as a minority, the representative
body of the municipal council shall obtain the consent of the local minority council
representing the minority population.

(2) The consent of the local minority council is required for the appointment of
heads of minority educational institutions and for decisions concerning the training
of members of minorities. In the absence of a minority council, an opinion shall be
given by the ombudsman for the minority or, in his absence, by the local association
of the minority.

(3) Whichever authority holds the right of approval and the right of inspection
shall notify its decision within 30 days after receiving the request or being apprised
of its content. Thereafter, these rights shall be forfeited.

§ 30: (1) Municipal and local minority councils may maintain relations with any other
minority organisation or association and conclude co-operation agreements with
them.

(2) Minority organisations, institutions and associations may enter state competitions
conducted in the fields of culture, education and science on equal terms with
minority self-government bodies.

§ 46: (1) Municipal councils and local minority self-government bodies shall
assist in assessing needs in respect of minority education and its organisation. (...)

§ 47: Local minority self-government bodies may not take over from another
body the control of educational establishments unless the standard of education
hitherto achieved can be maintained. The extent of state support to these
establishments cannot be reduced after the transfer of responsibility.

15 § 40: (...) the local minority ombudsman is authorised: a) inasmuch as he is not
a member of the local council’s representative body, to be present in an advisory
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National self-governm.«zntl6 (the “national minority council” in the law)
is an elected body whose electors are persons working in the lower self-

capacity at its meetings and those of all its committees, including closed sessions,
dealing with questions concerning a minority; b) to propose to the mayor and to the
committee chairman during council or committee meetings that a debate be held on
any issue affecting the situation of minorities which comes within the remit of the
council or committee; c) to initiate a review by the representative body of any decision by
its committee concerning the situation of minorities; d) during meetings of the
representative body or of its committee, to request information from the mayor, the clerk
or the committee chairman on local government business of concern to minorities; e)
to request from the mayor or the clerk such information and administrative co-operation
as is necessary for the discharge of his duties; f) to request action by the mayor, the
clerk or any official holding the appropriate responsibilities in matters affecting the
minority as such; g) to propose that the representative body, in matters affecting a
minority, turn to a state authority (...)

(2) Pursuant to the initiatives provided for in sub-section 1, paragraph (b), the
mayor or the committee chairman shall submit the ombudsman’s proposal to the next
session of the representative body or the committee, which shall decide whether to place
the issue on the agenda and what preparatory steps will be taken for its discussion.

(3) If the ombudsman requests information from the mayor, the clerk or the committee,
a substantive reply must be furnished either during the session or in writing within 15
days thereafter.

(4) On the ombudsman’s request, his statement shall be included in the minutes
of the session or—if submitted in writing—appended thereto.

(5) Discussion of the issue which affects the situation of minorities and has been
placed on the agenda following an initiative as provided in sub-section 1, paragraph
(b) and in accordance with the provisions of sub-section 2, cannot be postponed or
removed from the agenda except at the ombudsman’s request.

(6) Before issuing any decree determining the rights and obligations of a minority,
or before taking measures which generally influence the situation of minorities, the
municipal council shall consult the ombudsman.

'® § 37: The national minority councils, under the arrangements and within the limits
established by law, shall decide independently on: a) seat, organisation and operation;
b) budget, final account and property inventory; c¢) elements constituting its entire
property; d) names and emblems; e) national holidays of the minorities which they
represent; f) honours and conditions and rules for their conferment; g) principles and
procedures for use of radio and television frequencies at their disposal; i) release
press statements; j) foundation of institutions, their organisation and rules of procedure,
upkeep and operation; k) foundation and operation of theatres; 1) foundation and
upkeep of museum or public collections constituted by collectors throughout the
country; m) constitution of libraries for minorities; n) establishment and operation of
an arts or science institute or a publishing company; o) maintenance of secondary and
higher education establishments under national authority; p) provision and operation
of a legal aid service; (....) r) discharge of other duties assigned to them by law.
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government bodies. Certain minorities may unable to avail themselves of
other forms of self-government than this national-level one, far want of a
sound local basis. In this case, the election is vested in the hand of special
caucus, composed of electoral representatives designated for this purpose
by the scattered communities.

The powers vested in the different forms of self-government are fairly
similar and essentially concern the fulfilment of minorities’ educational, cultural
and traditional needs. This is where the two classic expressions of autonomy
are apparent: either true self-government or a co-decisional competence, implying
a de facto veto right. In other areas, the right to consult the local or state
governmental administration and the right to present them with initiatives
(right of petition) are secured. The quality of the right of initiative is enhanced
by the obligation of reply which is imposed on the body adressed.

Despite the complexity of the provisions, there is no duplication at local
level because the three modialities described above are alternative institutions
whose actuation essentially depends on two factors: firstly the specifics of
the geographical distribution of linguistic minorities and secondly their
political activism.

It was therefore expedient for the law to offer an array of instruments
presenting a certain logical coherence and applying to the various minorities
concerned while taking account of wide numerical differences. Subsidiarity,
i.e. the devolution of powers, chiefly concerning matters of identity, education,
schooling, culture and including the relevant budget, (alimented essentially

§ 38: (1) The national council a) e