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ElGsz6

A Miskolci Egyetem Deik Ferenc Allam- és Jogtudomanyi Doktori Iskoldja
gondozasiaban megjelené Studia Turisprudentiae Doctorandorum Miskolciensium
2024. évi masodik kotete a megjelend dolgozatok szama szempontjabol az ez évi
els6 kotetet is felulmulja. Huszonét tanulmanyban a jogtudomany rendkiviil széles
skaldgjan mozgd kutatisok eredményérél adnak szamot a doktoranduszok. A
nemzetkozi lathatésig szempontjdbol kilén is kiemelends, hogy a megjelend
dolgozatok t6bb mint kétharmada angol nyelvl. Az, hogy kiilf6ldi doktoranduszok
egyre nagyobb szamban vesznek részt a hazai doktori iskolak képzésében, azzal az
eredménnyel is jar, hogy a kordbban a jogtudomanyi kutatasokban nem, vagy kisebb
sullyal megjelend orszagok jogszabalyi rendelkezéseit, jogalkalmazdi gyakorlatat is
megismerhetjiik.

A klasszikus biintet6jogi, jogtorténeti, munkajogi, nemzetkozi jogi, polgari jogi
kérdésekkel foglalkozé munkakon kiviil t6bb tanulmanyt talalunk a kindlatban,
amely komplex, t6bb jogteriilethez kéthets témat dolgoz fel.

Nehéz lenne akar csak réviden ismertetni a publikalt irdsokat egy el6sz6 keretei
kozott, igy csak azt engedje meg a kedves olvaso, hogy — tagabb témako6rok szerit
csoportositva — a dolgozatok targyara utaljak, bizva abban, hogy ez is elegend6 a
figyelem felkeltéséhez.

A buntetSjogi témaju {rasok kozé tartozik Sipos Alexandra irdsa, aki Az 1j
pszichoaktiv szerek kabitészerpiacon térténé tdmeges megjelenésével kapcesolatos
kérdéseket teszi vizsgalat targyava. Alma Bela tanulmanya bemutatja, milyen
fontosabb valtozasok kovetkeztek be a hatalyos alban Btk. hatdlyba lépése oOta eltelt
kézel harom évtizedben. Amellett, hogy 4j blncselekmények jelentek meg és a
buntetések terén is szigorubb buntetSpolitika érvényesil, a blntetés-végrehajtas
soran kilonosen érzékeny tertiletként definidlhaté a fogvatartottak adatainak
kezelése. Rania Jallouli a blncselekmény koriilményeinek a biintetés kiszabasira
gyakorolt hatasat komplex médon vizsgalja a francia jogban, hangsilyozva, hogy
bar a biré mérlegelési jogkre meglehetSsen tag, dontését indokolni kételes. Zabra
Delshad a jogi személyek bintetSjogi, killénésen a kiberbincselekményekkel
kapcsolatos felelésségének irani szabalyozasat vizsgalja.

Részben mar a jogtorténeti témaju dolgozatokhoz sorolhatd Kovdcs Bence Zsolt
tanulmanya, amely a kozépkor és a kora ujkor jogalkalmazoéi gyakorlatanak egy
szokatlan megoldasardl, az allatok ellen folytatott buntetéeljarasokrol szol, amelyek
keretében dllatokat allitottak birdsdg elé és nem ritkan el is itélték Sket.

Bdlint Anita az 6kori Rémaban folytatott gyogyitd tevékenység egyes specialis
terileteit dolgozta fel a jogi szabalyozas szemsz6gébdl. Rasi 1iktoria Eszter arra tesz
kisérletet, hogy a kalézok jogi megitélésének valtozasat az Okortdl napjainkig
felvazolja.

A civilisztikai tudomanyok korébe sorolhaté dolgozatok kéziill Darndt Sdra Edina
a jogcimhez kotottség elvének érvényestlését vizsgalja. Miroslay Chupdd bemutatja,



hogy a Cseh Koztirsasaigban milyen formai és tartalmi kovetelményeket
tamasztanak az ingatlan tulajdonjoganak atruhazasardl szolo  szerzédéssel
kapcsolatban és felvazolja a tulajdonjog megszerzésével kapcsolatos eljarasi
szabalyokat is. Dzbusupov Akylbek azt vizsgalja, hogy milyen szerepe lehet a Kirgiz
Koztarsasagnak a globalis kereskedelemben, milyen lehetSségeket hasznalhat ki a
digitalizaci6 révén és mit tanulhat az unids jogbol. Hanin Ghanem tanulmanyaban a
koz- és a maganszféra kozotti partnerség fontossagat emeli ki a piacgazdasagra
torténd attérés és az infrastrukturdlis projektek, valamint a kézszolgaltatasok
megvalositasa terén. Torjai Gergd Zoltdn els6sorban a béranyasag 6roklési jogi és
kotelmi jogi kérdéseit vizsgalja. Elemzése eredményeként arra a kvetkeztetésre jut,
hogy a béranyasagot be kell tiltani vagy szigorubban kell szabalyozni. Dajka Zsoltné
a munkavédelem ujszerd problémaival foglalkozik és a kockazatértékelés
jelent&ségét hangsulyozza.

A nemzetk6zi jogi, eurdpai jogi tanulmanyok korében Dowaa Zaidan
tanulmanyaban arra torekszik, hogy a kritikai elméletet alkalmazza az eurdpai
tarsadalom valésagara. Kdrisy Péter Krisztian a B6s-nagymarosi VizlépesSrendszer
épitésének torténetét vazolja fel és a kialakult konfliktus jogi aspektusait mutatja be.
Leon Zganec-Brajsa a kornyezeti artalmakkal kapcsolatban az Emberi Jogok Eurdpai
Birésaga altal elbiralt, Horvatorszagot érinté tgyek révid elemzésére vallalkozott.
Marie Beyrich a Német Szovetségi Alkotmanybirdsag altal elbiralt két, kiemelt
jelent6ségli  uggyel foglalkozik  tanulmanydban, de ezeken tdlmutatva
altalanossagban is vizsgilja az unids jog és a nemzeti jog viszonyat érinté
alkotmanybirésagi itélkezési gyakotlatot. Piero Orlandin a nem megfelelé kérnyezeti
feltételek miatt kialakulé migracié sajatossagait mutatja be, felvazolva a probléma
jovébeli kezelésének lehetséges formdit is. Sanar Shreef Al tanulmanyaban ramutat,
hogy a technoldgia és az internet fejlédése 4j biztonsagi kihivasok megjelenéséhez
vezetett, amelyekre az allamoknak reagalnia kell. Ennek soran nem mindig sikertlt
egyensulyt teremteni, nemzetbiztonsagi érdekbdl az adatvédelem sériilhet. A szerzé
a problémak megoldasara is igyekszik javaslatot tenni.

Aktham Ra'ed Ahmad Algattamin az dllamok szuverenitisival mint a nemzetkozi
kapcsolatok alapfogalmaval, valamint a szuverenitas és az allamok érdekei kozotti
kapcsolattal foglalkozik tanulmanyaban. Jafaar Sakkour Szitia adérendszerének
vizsgalata soran Osszehasonlitja Sziria pénziigyi helyzetét mas jogrendszerekkel
annak érdekében, hogy ravildgitson a kozigazgatas decentralizacidjanak
megvalositdsa sordan jelentkez6 kihivasokra. Révész Gdboraz ember szexualis fejlédés,
kalénésen a serdilékori valtozasok sajatossagait mutatja be.

A kinalat béséges, a Szerkeszt6k biznak benne, hogy ebben a lapszamban is
minden kedves olvasénk talal az érdeklédési korébe tartozé olvasnivalot.

Prof. Dr. Réth Erika
a Dedk Ferenc Allam- és Jogtudomanyi Doktori Iskola vezetéje
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AKTHAM RA'ED AHMAD ALQATTAMIN*

The Strong Pushes the Weak: Sovereignty Protection and States' Interests

Abstract: State sovereignty is a foundational concept in international relations, embodying
the idea that a state possesses the supreme authority to govern itself without interference
from external actors. This principle has been a cornerstone of the global order, shaping the
dynamics of international politics and diplomacy. Concurrently, states' interests play a pivotal
role in guiding their actions on the international stage. This paper delves into the intricate
relationship between states' sovereignty and states' interests, examining how these concepts
intersect and often clash in the complex arena of global affairs.

Keywords: Sovereignty, States’ interests, International community, United Nations,
International law.

DOIL: https://doi.org/10.46942/SIDM.2024.2.7-22

1. State Sovereignty

“Although some point ont that he did not invent it, most consider Jean Bodin the father’ of
Sovereignty’ because be provided ‘the first systematic discussion of the nature’ of this extraordinaril
powerful word. He has been referred to, very accurately, as a man who is ‘often quoted, but rarely
read”

Even though the idea of sovereignty was already present, the first emergence
and clear definition of the concept of sovereignty was in Jean Bodin’s “Six Livres
De La Republique (Six Books of the Commonwealth)”. Bodin defined sovereignty
in his work as the absolute and perpetual power vested in a commonwealth. He also
mentioned sovereignty as the distinguishing mark of a commonwealth, and that
until then it was not properly defined? even though the idea of sovereignty was
present and applied but unsystematically.

Sovereignty is a concept that asserts the autonomy and independence of states
in their domestic and foreign affairs. It encompasses the authority to make and
enforce laws, control territory, and engage in international relations.

* Aktham Ra’ed Ahmad Alquattamin, PhD-student, University of Miskolc, Faculty of Law, Ferenc Dedk
Doctoral School of Law. Supervisor: Prof. Dr. Miklés Szabé professor emeritus

! BEAULAC, S.: The Social Power of Bodin's 'Sovereignty' and International Law. Melbourne Journal of
International Law, 2003 /4(3)

2 BODIN, J.: S7x Books of the Commonwealth. Yotk University. 1576. (tr. & abr. M.J. Tooley 1955), 24-25.
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The concept of sovereignty is also deeply rooted in the Westphalian Peace
Treaties, comprising the Peace of Westphalia, signed in 1648, marked a pivotal
moment in European history. These treaties brought an end to the devastating
Thirty Years' War3, a conflict that ravaged the continent and laid the groundwork
for a new international order. The Peace of Westphalia is not merely a historical
event but a cornerstone in the evolution of the modern state system and the
principles of state sovereignty, as it included the notion that not only states are
sovereign, but also equal in sovereignty*.

Some of the main principles that were introduced by the Westphalian peace
treaties can be listed as follows:

— State Sovereignty: One of the most significant contributions of the
Westphalian Peace Treaties was the affirmation of the principle of state
sovereignty. The treaties tecognized the autonomy of individual states,
allowing them to govern their internal affairs without interference from
external powers. This notion of sovereignty became a fundamental aspect of
the modern state system.

— Territorial Integrity: The treaties emphasized the inviolability of state
borders, reinforcing the idea that changes in territory should only occur
through mutual agreement rather than through conquest or external
imposition. This principle aimed to reduce the frequency of wars driven by
territorial ambitions.

— Religious Toleration: The Peace of Westphalia recognized the diversity of
religious beliefs within the Holy Roman Empire, granting rulers the authority
to determine the religion of their states (cuius regio, eius religio = whose
territory, their religion)>. This principle contributed to developing religious
tolerance and freedom of conscience, fostering coexistence among diverse
religious communities.

While the principle of sovereignty has historically been cherished, the evolving
nature of global challenges has led to debates about its relevance in a world
increasingly interconnected through trade, technology, and communication. The
increasing interconnectedness of the global economy has introduced a new
dimension to the sovereignty discourse. While preserving their political autonomy,
states find themselves entangled in economic interdependence. Trade agreements,
multinational corporations, and financial institutions contribute to a complex web

3 'TISCHER, A..: Peace of Westphalia (1648). Oxford Bibliography, 2021.

* FERREIRA-SNYMAN, MP.: The Evolution of State Sovereignty: A Historical Overview. Fundamina, 2006, 9.

5 FELLMETH, A. X. — HORWITZ, M.: Guide to Latin in International Law. Oxford University Press, 2009,
69.
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of relationships that influence state behavior beyond traditional geopolitical
considerations.®

The 21st century has witnessed a transformation in the nature of global
challenges, challenging the traditional understanding of state sovereignty.
Transnational issues, such as climate change, terrorism, and pandemics, have
spurred the emergence of international institutions that necessitate cooperation and
coordination among states. As a prime example, the United Nations embodies the
delicate balance between upholding state sovereignty and addressing global
concerns.”

2. Responsibility to Protect Doctrine (R2P)

The concept of state sovereignty encounters one of its most significant
challenges in the debate over humanitarian intervention. The Responsibility to
Protect (R2P) doctrine asserts that the international community is obligated to
engage if needed to end the worst forms of violence and persecution being imposed
on a population8. However, the application of R2P often raises questions about the
violation of state sovereignty in the pursuit of protecting human rights.

One good example of when a group of people needed the interference of the
international community to stop their tyrant from committing genocide against
them is the Syrian Civil War (2011-present).

The origins of this war are intricate, involving a convergence of political, social,
and economic factors. At its core, the conflict was sparked by widespread
dissatisfaction with the authoritarian governance led by President Bashar al-Assad.
The initial protests were part of the broader Arab Spring movement, a series of anti-
government demonstrations that resonated across the Middle East and North
Africa. Several key elements contributed to the Syrian conflict. Decades of
authoritarian rule by the Assad family have bred resentment, restricted political
freedoms, and meting out harsh repression of dissent. Economic challenges, marked
by high unemployment and corruption, fueled public discontent.

The government's brutal response to peaceful protests demanding political
reforms led to further escalation. Syria's diverse religious and ethnic landscape saw
heightened sectarian tensions between the Sunni majority and the Alawite-
dominated government. The involvement of regional and international powers
introduced additional complexity, with various countries supporting different

® REDDY, C. S.: Globalization And The Sovereignty Of The Nation-State. World Affairs: The Journal of
International Issues, 2012/16(4), 60-77.

7 MAKINDA, S. M.: Sovereignty and International Security: Challenges for the United Nations. Global
Governance, 1996/2(2), 149-168.

8 United Nations — Office on Genocide Prevention and the Responsibility to Protect, 2023.

9



Aktham Ra’ed Ahmad Alquattamin
The Strong Pushes the Weak: Sovereignty Protection and States' Interests

factions, prolonging the war. The conflict also triggered a massive refugee crisis,
forcing millions of Syrians to flee their homes and resulting in a humanitarian
disastet.

“As the Syria crisis enters its twelfth year, the humanitarian sitnation is more difficult than
ever. An estimated 15.3 million people need humanitarian assistance and more than half of the
population remains displaced from their homes - including 5.3 million refugees living in neighboring
countries and more than 6.8 million internally displaced inside Syria. Women and children
comprise more than two-thirds of those displaced. Over the years, Syrians have shown remarkable
resilience, but as the war continues, hope is fading fast. Over 90 percent of Syrians live under the
poverty line and it's estimated that 12 million people are food insecure and 2.5 million are severely
Jfood insecure as of Jan 2023.”7

As much as the Sytian population needed international intervention to help the
country be stable and put reasoning back on the table, it never happened. Bashar al-
Assad is still at the head of the Syrian regime, walking as a free man after massacring
his own population, which makes one wonder about the efficiency and the actuality
of the application of the R2P doctrine in real life.

On another occasion, the NATO-led (North Atlantic Treaty Organization)
military presence in Kosovo was considered a success as it retained peace and
stability in the region and allowed the displaced population to go back to their
homes.

The Kosovo Force (KFOR) has been militarily operating in Kosovo since 1999
to provide the people of Kosovo who were once victims of atrocities a chance for
a better life and allow them to enjoy their very basic human rights. This presence as
much as it provided stability and safety to the region, nevertheless, was accused of
challenging the sovereignty of the country where they were operating in'?. Such
contradiction makes us wonder what is more important here, the concept of
sovereignty and the realm of politics and international relations, or the safety and
well-being of a population who wanted nothing but to live in peace.

The disparity in the responses of the international community on the two
occasions mentioned should not solely be interpreted as abandonment of the Syrian
population.

This discrepancy may arise from different reasons, we have limited access to the
complete political and international context surrounding the issue to judge it fairly.
The global community is influenced not only by national individuality and national
interests but also by the established rules, norms, and laws of international relations.
Diverse situations can prompt varied reactions.

9 The UN Refugee Agency. 2023. https://www.unrefugees.org/emergencies/syria
10 SCHAUB, G.: Kosovo and the Evolution of State Sovereignty. Refuge: Canada’s Journal on Refugees | Refuge:
Revue Canadienne Sur Les Réfugiés, 1999/18(3), 12—-14.
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3. States' Interests

States pursue a diverse array of interests driven by factors such as security,
economic prosperity, and ideological considerations. Realism, a prominent theory
in international relations, posits that states are primarily motivated by self-interest.
This self-interest can manifest in various forms, from territorial integrity and
national security to economic development and the promotion of political
ideologies.

“Realism emphasizes the constraints on politics imposed by human nature and the absence of
international government. Together, they mafke international relations largely a realm of power and
interest.”” These interests can be considered as drivers of actions, states usually
prioritize their interests, often engaging in actions that assert and safeguard their
objectives and interests. The pursuit of interests, however, can sometimes lead to
clashes with the sovereignty of other states.

International law provides a framework for regulating the conduct of states and
maintaining global order. The United Nations Charter, for example, prohibits the
use of force against the territorial integrity or political independence of any state!?.
Any attack on another state's sovereignty without proper justification violates these
legal norms, potentially leading to diplomatic and legal consequences.

The tension between a state's duty to protect its citizens and the respect for the
sovereignty of other nations exemplifies the complexities inherent in the pursuit of
security interests.

Attacking the sovereignty of another state has profound geopolitical
ramifications. It can lead to regional instability, strained diplomatic relations, and, in
extreme cases, armed conflicts. The international community often responds with
sanctions or collective action to condemn such transgressions. Geopolitical
consequences can reverberate globally, affecting alliances, trade relationships, and
the overall balance of power.

One major concern or interest that might lead a nation to attack another state’s
sovereignty is national security considerations.

National security considerations often prompt states to take actions that may
infringe upon the sovereignty of others. Examples include preemptive strikes,
military interventions, and border disputes.

W DONNELLY, J.: Realism and International Relations. Cambridge University Press, 2000, 9.
12 United Nations Charter, Chapter I Article 2. 2023 (https://www.un.org/en/about-us/un-
charter/chapter-1)

11
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“National security is the ability of a country’s government to protect its citizens, economy, and
other institutions. Beyond the obvious protection against military attacks, national security in the
21st century includes several non-military missions.”

For instance, President Vladimir Putin has tried to justify his invasion of
neighboring Ukraine in many ways, one of these ways was national security concerns
as he tried to blame that war on NATO and its expansion. Many have considered
this justification to be absurd as NATO never posed a threat!*.

Since the invasion, the Ukrainian population has witnessed a devastating toll,
with as many as 10,000 lives lost due to Russia's full-scale invasion on February 24,
20225, Those who survived the onslaught of the Russian war machine also faced a
grim future. According to the UN refugee agency, 5.1 million Ukrainians are
internally displaced, while 6.2 million sought refuge globally. Additionally,
approximately 17.6 million Ukrainians are in dire need of humanitarian assistance!®.
The Ukrainian people find themselves as the primary victims in this tragic scenario,
having not only lost their basic human rights but also their cherished sovereignty,
which enabled them to shape the future of their nation according to their own
aspirations. Unfortunately, Putin's interests have collided with Ukrainian
sovereignty, compounding the challenges faced by the populace.

When a state expresses an interest that necessitates intervention in another
state's sovereignty, the international community ought to oppose the actions of the
state attempting to undermine the sovereignty of another, in contravention of
international norms and regulations.

Although international law ensures the safeguarding of state sovereignty, the
question arises as to whether this is reflective of the current reality. The following
sections will explore this query, offering real-life examples to illustrate instances
where international law is applied selectively, particularly favoring stronger states
over others.

4. Ceding Sovereignty to Be Involved

In an era marked by unprecedented interconnectedness and interdependence,
the concept of state sovereignty finds itself under scrutiny as states grapple with the

> LONGLEY, R.: National Security Definition and Examples. 2021, September 24 / Retrieved from
https://www.thoughtco.com/national-security-definition-and-examples-5197450

14 DICKINSON, P.: Putin “knows very well” NATO poses no security threat to Russia. Atlantic Council Ukraine
Alert, 2023

15 United Nations Ukraine. The United Nations Human Rights Monitoring Mission in Ukraine
(HRMMU). (Nov. 21+, 2023). Civilian Deaths In Ukraine War Top 10,000, UN Says. Press release.
(https://ukraine.un.org/en/253322-civilian-deaths-ukraine-war-top-10000-un-
says#:~:text=At%20least%2010%2C000%20civilians%2C%20including, Ukraine%20(HRMMU)%20sa
id%20today).

16 The UN Refugee Agency.: Ukraine, 2023. https://www.unrefugees.org/emergencies/ukraine
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imperative to cede some of their autonomy to actively participate in the complex
web of contemporary international relations and global affairs.

The advent of globalization has blurred traditional boundaries, making it
increasingly challenging for states to insulate themselves from the impact of events
beyond their borders. Economic interdependence and interconnectivity, in
particular, compel states to participate in international trade, finance, and
cooperative ventures. By engaging in global economic systems, states cede some
control over their domestic economic policies, allowing the private sector and non-
governmental investment powers to contribute to the overall economy of the state.

The modern global economy is characterized by unprecedented levels of
interconnectedness, as countries across the world have become deeply intertwined
through trade, finance, and technology. This economic interdependence has
brought about numerous benefits, such as increased efficiency, access to diverse
markets, and the sharing of technological advancements. However, it also poses
significant challenges to the traditional understanding of the concept of sovereignty,
the idea that a nation-state has supreme authority and control over its affairs. This
interconnectedness often requires countries to navigate a delicate balance between
pursuing their interests and recognizing the interdependence that binds them to the
global community.

The challenges to sovereignty atise from the fact that economic decisions made
by one nation can have far-reaching consequences beyond its borders. In some
instances, economic conditions occurring in one nation can significantly impact the
economy of another country and its capacity to recover or provide compensation
to its investors who have also suffered consequences.

As an example, we can take the case of the Lehman Brothers crisis, which
unfolded in 2008 and marked a pivotal moment in global financial history, sending
shockwaves that reverberated across the wortld's economy. The bankruptcy of
Lehman Brothers, one of the largest investment banks, triggered a cascading effect
that led to a widespread financial meltdown. The crisis exposed the fragility of the
global financial system, revealing intricate interconnections between financial
institutions worldwide. The collapse of Lehman Brothers resulted in a severe credit
crunch, freezing markets and causing a domino effect of failures in the banking
sector. Governments intervened with massive bailouts to stabilize the financial
system, but the crisis had already set off a deep recession. Unemployment soared,
housing markets collapsed, and consumer confidence plummeted, leading to a
protracted period of economic downturn around the globe. The crisis started to
affect economies other than the U.S., countries such as Ireland, Greece, Spain..."”

In the previous example, we can see how the interconnectedness of today’s
economic system, as effective and beneficial as it can be, also has weaknesses and

1" BAKER LIBRARY: Lebman Brothers 1850-2008. Global Impact of the Collapse. Harvard Business School, 2022
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gaps. Regardless, the crisis affected other countries’ economies’, in this case, Spain
for example could not declare war on the U.S. as it damaged its economy, this level
of agreed-upon diminishing in sovereignty allowed the first to benefit and compelled
them to share the losses with the latter if any occur.

A question to be raised here is; how does the world control this interconnectivity
and keep everyone in line?

The proliferation of international organizations and treaties has created a
framework where states willingly cede certain aspects of their sovereignty in
exchange for shared benefits and the resolution of common problems.
Organizations such as the United Nations, the World Trade Organization, and
regional bodies facilitate cooperation on issues ranging from peacekeeping to trade
regulation. Membership in these organizations often involves adherence to common
rules and norms, necessitating a degree of surrender of national autonomy.

International organizations typically do not require countries to cede their
sovereignty entirely to be included, but they do necessitate a degree of cooperation
and collaboration for membership and participation. Sovereignty refers to a state's
autonomy in making decisions within its borders, and international organizations
serve as forums for nations to address shared challenges, establish common
standards, and foster collaboration. Countries voluntarily join these organizations,
agreeing to abide by certain rules, norms, and obligations in exchange for the
benefits of collective action. While member states retain control over their domestic
affairs, they agree to coordinate on matters such as trade, security, and
environmental issues. The extent to which countries relinquish sovereignty varies,
as international organizations aim to strike a balance between preserving individual
state autonomy and fostering collective efforts to address global challenges.

The idea is not to eliminate sovereignty but to find common ground for mutually
beneficial cooperation.

The dynamics of joining the international community necessitate a nuanced
approach to sovereignty, requiring nations to carefully navigate the delicate balance
between preserving individual autonomy and participating in global affairs. The
interconnected nature of the modern world, exemplified by the global economic
system and shared challenges like climate change and security threats, underscores
the imperative for states to cede certain aspects of their sovereignty in exchange for
the benefits of collective action.

The Lehman Brothers crisis and other instances of global repercussions illustrate
that economic decisions and crises in one country can have profound effects on
others, reinforcing the interconnectedness of nations in today's complex geopolitical
landscape.

The proliferation of international organizations and treaties has emerged as a
structured response to these challenges, providing a framework for states to engage
in cooperative efforts.
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By voluntarily joining such entities, nations agree to adhere to common rules,
norms, and obligations while retaining control over their domestic affairs. This
cooperative model acknowledges the reality of shared global challenges and
encourages states to contribute collectively to their resolution. The evolving nature
of international relations underscores that, in the pursuit of shared benefits and
problem-solving, a measured ceding of sovereignty becomes not just a pragmatic
necessity but also a strategic imperative for nations seeking to thrive in an ever-
interconnected world.

5. The Strong’s Interests Come Before the Weak’s Sovereignty

While state sovereignty and states' interests are often complementary, they can
also come into conflict as mentioned before. The pursuit of national interests may
require states to engage in actions that infringe upon the sovereignty of other states,
leading to geopolitical tensions and conflicts.

One example is the tension between the right to self-determination and the
responsibility to protect. The former emphasizes a state's right to govern itself
without external interference, while the latter calls for international intervention to
prevent or stop mass atrocities within a sovereign state. Striking a balance between
these principles remains a persistent challenge for the international community.

In the annals of modern human history, superpowers have frequently
disregarded the sovereignty of certain nations. What is even more concerning is their
ability to legitimize such interventions by leveraging international law and its
institutions, strategically upholding their reputation in the eyes of the global
community and their own citizenry.

The idea of a strong state exerting its influence over weaker ones is not limited
to any particular geographic area, but the Middle East provides a rich tapestry of
examples, from the torn Iraq to the unstable Yemen, the region was and still is
subject to Western interventions, especially from the U.S.A. Beyond the Middle
East, In Eastern Europe, Ukraine's struggle to maintain its sovereignty in the face
of the Russian invasion is also an example of how a stronger nation’s interests come
before a weaker nation’s sovereignty. Following we will take a look at these cases
and use them to understand how interests are more important than international
law sometimes.

In the name of humanitarian intervention, the spread of democracy, and
people’s freedom, the United States of America single-handedly tore up the Middle
East for example. When a legitimate reason was not found, it was made, and the
spread of “democracy” started taking place, even though what the Middle East saw
from this democracy was nothing but a destabilized region, mass murdering of
civilians, and other atrocities.
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Even though the Western colonization and mandate over the Middle East and
the Arab world came to an end many decades ago, the way the Middle East is run
tells us the opposite, the Western effect in the region did not cease to exist until this
day. This might be noticed when seeing how the U.S. is still militarily operating from
its bases in various Middle Eastern countries, it can be also noticed by observing the
various policies of some Middle Eastern countries that are against the desire of their
peoples, a good example on this is the normalization with the state of Israel.

The modern idea of a united Arab world can be traced back to the late 19t and
eatly 20t century, however, it became more prominent after the fall of the Ottoman
Empire in 1918-22. The term “Pan-Arabism” arose, and the chanting and working
towards a united Arab world was taking place!®. Some of the Arab leaders had a
vision of a united Arab world that was not only united but also fully independent
from any foreign interference in its affairs and sovereignty, leaders such as “Gamal
Abdel Nasser, Saddam Hussain, and Moammar AL Qadhafi”. These names caused
many sleepless nights to the U.S. and other Western powers, manifesting their fears
of the rise of a union that is capable of changing the balance of power and
jeopardizing their interests in the region and out of it.

For instance, the U.S. and the U.K. felt a danger coming from Iraq back in the
late 90s and early 2000s, this danger was the previous Iraqi President “Saddam
Hussain” and his policies. This man was cheering for and working on unifying the
Arab world, creating unity between the Arab countries. But the West saw that as a
threat that needed to be dealt with, hence, overthrowing the Saddam Hussain
regime.

In 2003, the U.S. led an invasion upon the Republic of Iraq. This invasion was
clearly an attack on the Iraqi state sovereignty, but how did the U.S. get the green
light and even the military support from some states such as Great Britain, Australia,
and Poland?

“The enemies you confront will come to know your skill and bravery. The people you liberate
will witness the honorable and decent spirit of the American military. In this conflict, America
faces an enemy who has no regard for conventions of war or rules of morality.

Saddam Hussein has placed Iraqi troops and equipment in civilian areas, attempting fo use
innocent men, women, and children as shields for bis own military -- a final atrocity against his
peaple.

I want Americans and all the world to know that coalition forces will mafke every effort fo
spare innocent civilians from harm. A campaign on the barsh terrain of a nation as large as
California counld be longer and more difficult than some predict. And helping Iraqis achieve a
united, stable, and free country will require our sustained commitment.

18 Britannica, The Editors of Encyclopedia. "Pan-Arabism". Encyclopedia Britannica, 25 Dec. 2023 /
(https://www.britannica.com/topic/Pan-Arabism)

16


https://www.britannica.com/topic/Pan-Arabism

Studia Turisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

We come to Iraq with respect for its citigens, for their great civilization, and for the religious
Jaiths they practice. We have no ambition in Iraq, except to remove a threat and restore control of
that country to its own pegple.”.”

“Our nation enters this conflict reluctantly -- yet, our purpose is sure. The peaple of the United
States and onr friends and allies will not live at the mercy of an outlaw regime that threatens the
peace with weapons of mass murder. We will meet that threat now, with our Army, Air Force,
Navy, Coast Guard, and Marines, so that we do not have to meet it later with armies of firefighters
and police and doctors on the streets of our cities.”™

Bush’s administration used the alleged claims that President Saddam Hussain was in pursuit
of Weapons of Mass Destruction (WMD), that he used Iraqi civilians as human shields, and
that Hussain was connected to the Al-Qaeda terrorist group which also has a back story linked
with the U.S. that is filled with lies and alleged claims®. Ametica’s war on Iraq was meant
as per President George W. Bush and The British Prime Minister at the time Mr.
Tony Blair to prevent a “dictator” from acquiring WMDs that would be a direct
threat to the U.S.A. and the “civilized” world, and to free the Iraqi people from their
“tyrant”, hence the name of the operation “Iraqi freedom” but did this war end up
with a free Iraq?

On the contrary, the 9-year-long war led to nothing but the downfall of a stable
Iraq and the hollowness of finding a new regime for the country. Iraq until today is
in a constant state of political chaos and instability, sectarian strife, and roughly
320,000 killed Iraqi civilians, although, no actual numbers were published and some
argue that the number of killed Iraqi civilians is significantly higher.

The irony of this is that when Saddam Hussain was going through the Iraq-Iran
war (1980 — 1988), America took the side of Iraq and supported its war with Iran??,
but once that interest of the U.S.A. of weakening Iran was fulfilled, they pointed
their support elsewhere and started pointing fingers towards Saddam Hussain to be
a direct threat to the American national security, which shows how complex and
misleading international relations can be, and this asserts the fact that
states’ interests often come before other weaker states' sovereignty.

Another example from the Middle East is when the U.S. decided to start a war
on Afghanistan (2001), after the attack of the World Trade Centers (the two towers)
in New Yotk City on 9/11/2001, America decided to hunt down and eliminate the
responsible party which was Al-Qaeda led at the time by Osama Bin Laden, who

19 U.S. President George W. Bush.: Operation Iraqi Freedom. Oval Office of the White House,
Washington DC, Mar. 19t%, 2003

20 U.S. President George W. Bush.: Operation Iraqi Freedom. Oval Office of the White House,
Washington DC, Mar. 19, 2003
(https:/ /www.youtube.com/watch?v=EZ8iMwA11TQ&ab_channel=AmericanRhetoric.com).

2t See the TV broadcast of General Wesley Clark, Democracy Now Studios / March 204, 2007
(https:/ /archive.org/details /dn2007-0302 vid)

22 SALE, R.: Saddam Key in Early CLA Plot. Global Policy Forum, 2003.
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was once backed up by the American CIA and the Saudi Arabian dynasty at the
time, to fight soviet troops in the Soviet-Afghani war back in 1979, but after the
withdrawal of the Soviets, Bin Laden Sought leadership of his own creating Al-
Qaeda which was deemed as a terrorist group by the international community later
on.?

The American war on Afghanistan was meant again to eliminate a threat to its
national security and once again to the “civilized” world. The American-Afghani
war can be divided into 3 different phases or objectives as follows:

— The toppling of the Taliban radical Muslim group was the shortest as it took

only 2 months.
— 'The defeat and erasing of the Taliban, 2002 — 2008, and Al-Qaeda until U.S.
President Barak Obama declared the successful assassination of Osama Bin
Laden in Pakistan in 2011 by the American Navy Seals force.

— The protection of the Afghani population from the Taliban and help
Afghanistan build a new regime that will guarantee a better life for Afghanis
(which never happened).

But what about the Afghani civilian and governmental losses during this war?

According to the Watson Institute of International & Public Affairs at Brown
University, the results of this war were as follows?*:

— 'The estimated losses within Afghani civilians are 70,000 people.

— An unstable Afghanistan. The CIA has armed and funded Afghani militia

groups who have committed atrocities against civilians.

— And an Afghanistan filled with leftover minefields that are still killing

civilians to this day.

After the 9/11 attack, the U.S. launched its rage upon the Middle East, treating
millions of people as Osama Bin Ladens.

“At least 940,000 people have died due to direct war violence, including armed forces on all
sides of the conflict, contractors, civilians, jonrnalists, and humanitarian workers. ..”%.

This shows us the interference of the United States of America and some other
Western superpowers in many other states' sovereignty, in the name of defending
their national security, maintaining world security, and freeing the people of those
weaker states from their tyrant regimes. As for all these deaths and civilian losses,
they were considered collateral damage which is a normal outcome of wars, wars

2 PARENTI, C.: America’s Jihad: A History of Origins. Social Justice, 2001 /28(3(85)), 31-38.

24 Costs of War: Afghan civilians. Watson Institute for International and Public Affairs, Brown
University, 2023.

2 Cost of War: Watson Institute for International and Public Affairs, Brown University, 2023 / Summary
of findings
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that were built on lies and hidden interests and were unnecessary and
unexplained but by the fact that the weak were being pushed by the strong to keep
their interests safe.

Here in Eastern Europe, thete is an example of a state sovereignty being under
attack in Ukraine. Russia has been always a bad neighbor to Ukraine, recent events
show the behavior of this bad neighbor such as the annexation of Crimea in
Northern Ukraine in 2014 and the current full-scale invasion of Ukraine. Russia
used the excuse of NATO spreading weapons along Ukrainian-Russian borders
along with some other justifications that never reached the level of acceptance, then
a Russian invasion of the Ukrainian lands took place, and many civilians were and
are being killed and displaced, while the world is trying to show support and aid for
the Ukrainian government and population, it is also trying to avoid igniting a new
world war, many spoke about fears of a nuclear war as events started to escalate, but
so far the war have been restricted to military operations on land and striking and
shelling of Ukrainian cities.

A more recent action of attacking another state's sovereignty is what is
happening now in the war between Israel and the Palestinian resistance in the Gaza
Strip, Palestine. As an action to prevent aid and help reach the 2.2 million civilian
population in Gaza who have been under siege for the last 16 years in the world’s
largest open-air prison?, and under shelling and airstrikes for more than 90+ days
now. Israel has bombed the only available crossing point between Gaza and Egypt
(the Rafah crossing point).

The controlling sides of this crossing point are Egypt and Palestine, Israel
attacked the Egyptian sovereignty (and the Palestinian sovereignty for about 75
years now) but Egypt’s President Abdulfattah Al-Sissi did nothing in reaction to the
event, on the contrary, against the willingness of the Egyptian people and many of
its military and political leaders, the Egyptian regime seems to be avoiding any
addressing or blaming to Israel, which can only tell that there is a sense of fear from
the escalation of events and dragging the war to their lands.

These examples and many more can show us how stronger nations can prioritize
their interests even if it means attacking other states and their sovereignty,
committing atrocities against civilians, and leaving those countries in chaotic states
that will prevent them from developing or even maintaining decent life
circumstances for their citizenry or whoever survived of them.

20 LINAH, M..: Children mafke up nearly half of Gaza's population. Here's what it means for the war. NPR Otg,
2023. / (https://www.npr.org/2023/10/19/1206479861 /israel-gaza-hamas-children-population-war-

palestinians)
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6. Conclusion

State sovereignty and states' interests are central components of the international
system, influencing the behavior of states in their interactions with one another.
While the principle of sovereignty remains crucial, the evolving nature of global
challenges necessitates a nuanced approach that acknowledges the
interconnectedness of nations. Striking a balance between preserving state
sovereignty and addressing collective interests is a delicate task that requires
diplomatic skill, cooperation, and a commitment to finding common ground in an
ever-changing world.

The relinquishment of sovereignty is most evident in the realm of international
law and institutions. Treaties and conventions, designed to address issues such as
human rights, environmental protection, security, and economic activities, require
signatory nations to adhere to shared standards and regulations. As countries
commit to these agreements, they are, in essence, acknowledging the need for
collective action to tackle global challenges that transcend borders. Moreover,
participation in international organizations, from the United Nations to regional
blocs, necessitates the acceptance of a framework that places certain constraints on
unilateral decision-making. Countries willingly engage in this process with the
understanding that the benefits of collaboration and shared responsibility outweigh
the limitations on individual sovereignty.

Furthermore, economic interdependence plays a pivotal role in compelling
nations to compromise on sovereignty. In an era of globalization, where trade and
investment flow seamlessly across borders, countries recognize the importance of
aligning their economic policies with international norms. Participating in global
markets often requires adherence to standardized practices and regulations, which
may influence domestic policy-making. While this may be viewed as a loss of
sovereignty in certain aspects, nations understand that the economic benefits
derived from international cooperation often outweigh the potential drawbacks.

Apart from the treaties and the economic benefits, the good old human nature
manifested in its greed for power has also made it harder for weaker nations to
maintain full autonomy, stronger nations throughout history have tried to pursue
their interests and benefits at any cost. The new world order and the spread of
protection regulations outlined by international law and its institutions sound very
humane and fair, but how come is it always the strong find a way to justify their
unfit actions to gain their benefits? We can see what today’s world looks like, an
unstable Middle East, a diseased South Africa, a chaotic South America, and a
fractured East Europe. These are all cases showing that international law and its
institutions must alter their policies” application and treat the world as one unit and
actually apply its verdicts and laws on an equal basis guaranteeing that the priority
here is the world's well-being as a whole.
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In conclusion, the complex interplay of states' interests often catalyzes
challenging each othet's sovereignty in the atena of international relations. The
pursuit of national interests, whether they are economic, political, or strategic, can
create tension and competition among nations, leading to challenges to the
autonomy and authority of other states and possibly fracturing the international
community and disturbing the world’s peace. This dynamic reflects the inherent
tension between the principles of sovereignty and the realities of a globalized world
where states are interconnected and interdependent.
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Sentencing policies in Albania and respect of personal data of convicted
persons

Abstract: The current Criminal Code (material part) in Albania has been subject to
continuous changes over the years, since its entry into force in 1995 until today, as a result of
changes in economic, social, cultural and technological factors that affect the life of the
citizens. Often the changes in the Criminal Code are related to the provision of new criminal
offenses or the toughening of the punishment for existing criminal offenses. Such an
influence on the criminal policy in general and the sentencing policy in particular, comes as a
result of the fact that people may have committed one or several criminal offenses more than
once. The Constitution specifically provides in Atrticle 27, point 1 that: “No one can be
deprived of their freedom, except in the cases and according to the procedures provided by
law." This article is the basis of the entire procedure for the sentencing. And while the criminal
offense author is awaiting the sentencing decision, it is the duty of the judge or panel of judges
to base the decision they gave on behalf of the Republic, by arguing the reason for the
sentencing measure, explaining which statistics, data, principles and other factors is referred
to, etc. In Albania, there are data from the relevant institutions on the sentences decisions
from the court and on the years of serving the sentence. After the verdict of guilty for the
punishment of the author of the criminal offense, the issue arose as to how much legislation
is applied in force for the storage, use and/or transfer of the data of imprisoned persons.
During the last 20 years, the Albanian legislation and the by-laws issued in its implementation,
are aligned with the Acguis, thus there is an improvement, the continuity of which should not
be hindered. In this paper, referred to above, there will be an overview of the situation of the
sentencing policies that have been applied, as well as how delicate is the issue of using the
personal data of convicted persons and how they can be protected.

Key words: criminal law, data, data protection, law, sentencing policies.
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1. Introduction

Humanity in its times has faced the most diverse situations. In the beginning,
there was a need to provide food, to create a safe and stable residence or shelter,
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then to continue with the creation of a family. Following these successive and
necessary steps at the same time inevitably led to the need to have security for each
of them. Protection from predators, thieves, barbarians, etc., triggered the response
of the primary instinct for survival and then that of punishing the wrongdoer.

With the creation of the first polis, the birth of the first structures of civilization
began, the result of which was the rhythm and the creation of some written and
unwritten rules which were to be applied compulsorily by the people who were part
of a certain society or social order. Thus, the need to establish a certain order
naturally arose. As in any society, if someone commits an action that is contrary to
the norms of that society or that harms the safety or life of another person, he/she
will be followed by the undertaking of some measures that are mainly with the
purpose of punishment by deprived of some fundamental rights or freedoms, such
as: staying in a certain environment of serving the sentence, lack of movement to
another environment/city ot countty, etc. In the beginning of humanity, the main
goal was punishment. The principle related to the educational effect came much
later, it can be emphasized in the last decades. From the Latin we remember the
expression: "per quod quis peccat per idem punitur et idem'"/ one who commits a sin is
punished through it and in the same way. Regarding this, the philosopher of law,
Immanuel Kant, in his book "Metaphysics of Morals", the section "Doctrine of
Right", stated that: "The crimes mentioned! are called unnatural because they are
perpetrated against humanity itself. To inflict whatever punishments one choses for
these crimes would be literally contrary to the concept of punitive justice. For the
only time a criminal cannot complain that a wrong is done to him is when he brings
his evil deed back upon himself, and what is done to him in accordance with the
criminal law is what he has perpetrated on others, if not in terms of its letter at least
in terms of its spirit. So for the Kantians, criminal law has a retributive character, an
idea that has its roots in antiquity, in the famous principle of talionis-lex talionis
which means that: "in case you do harm, you will give, life for life, eye for eye, tooth
for tooth, hand for hand, foot for foot, burn for burn, wound for wound." 2 The
position of the Kantists proves their insistence on considering the individual as a
rational being who freely chooses to respect or break the law?.

1.1. The history of Albanian Criminal Law and the punishments that were
given.

In the history of our country, starting from the first Illyrian states, there is
information about the way they were organized in general, while there is no data

1 KANT, L: The Metaphysics of Morals, 2012, 169
2 IKONOML, L.: Philosophy of Law, Tirané, 2006, 207.
3 Ibid, 209.
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regarding criminal law. The Croatian albanologist Milan Sufflay expressed his views
on these issues, who in his book "Serbs and Albanians", Tirana, 1925, pg. 25, it was
stated that "...Titus Livy gives some notices about the state organization of the
Tllyrians, but there is no information about criminal law in particular”. Meanwhile,
Prof. Dr. Ismet Elezi, in his book "Historical Development of Criminal Legislation
in Albania", states that: "The process of birth and development of criminal law in
the Illyrian states and then, was subject to the same laws of the development of
other states in different places, without denying the local features defined in final
analysis from the material conditions of people's lives, from the uneven economic-
social development of this or that country. This is the reason why the criminal law
in Illyrian states in content, from its character and tasks and goals, did not differ
from the criminal law of slave-owners of other slave-owning states." + Meanwhile,
with the Roman occupation, Roman criminal law continued to operate for as long
as the Roman occupation lasted in Illyria.> Looking at the different texts related to
the history of Albania in general, and to continue to those that are closely related to
legal issues, we stop at the period where with the creation of the State of Arbér, the
customary criminal law will be considered as the source principal of the law in these
lands. For this we remember that cities such as Durrés, Shkodra, Ulqini, Drishti,
Tivari, etc., had their own charters, based on which they were governed. In the
Statutes of Shkodra, discovered by Prof. Lucia Nadin, in 1995, when she found their
manuscript in the Library of the Correr Museum®, the norms of criminal law were
also mentioned. For medieval Europe, these satutes constituted a phenomenon. The
acts that were punished and punished by the acts that were in force at different times
were mainly those for acts of violence that were related to wounding or killing a
person, those that conflicted with public order, etc. With the Ottoman occupation,
in the Albanian years, in addition to Sharia, the government of that time also issued
canons that mention the entry into force of the Penal Code in 1878, which also
acted after the declaration of independence and the independent creation of Albania
on November 28, 1912.

Based on the general panorama created so far, it can be seen that in most of the
history of the Albanian state, it is occupied by customary law. It was precisely this
right which, as a set of unwritten norms, passed down from generation to
generation, has served as the best regulator of social relations. It is worth mentioning
that the main soutrces of Albanian customary law were the Canon of Skénderbeu (or
the Canon of Arbér), the Canon of Leké Dukagjin, the Canon of Labéria and the
Canon of Malési. To this day, these are the main canons that had the greatest impact
on the societies of that time. The norms with a criminal character were mainly those

* ELEZI, L.: Historical develgpment of criminal legistation in Albania, 1997, 11.
5 Ibid
¢ https://exlibris.al/lucia-nadin-shqiperia-ishte-toka-e-nje-kulture-per-tu-zbuluar/ (30/07/2023)
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provided in the Leké Dukagjini Canon (the Leké Dukagjini Canon, a work by
Shtejfén Gjecovi, republished in Shkodér in 1933.) In the Leké Dukagjini Canon,
some punishments were foreseen that were a response to the crimes or the acts that
were carried out such as: blood feud, death sentence, burning of the house, fines,
destruction of property or cutting of trees and leaving the land batren/uncultivated.
Regarding the circumstances of the time in which the Canons were implemented,
compared to those provided for by the Sharia or Byzantine law, such as beheading,
eye gouging, etc., it is thought that this type of regulatory act of society was more
moderate for the time and area in which it was applied. An innovation for the time
was insulting, which was considered a serious crime since it affected dignity, "Honor
cannot be bought with money", and therefore the maximum penalty was sentencing
the offending person to be sentenced to death or to pay 1000 grosh and 10 ram
(Seventeenth head). Due to the period under the Ottoman occupation, the
geographical position and above all the tradition, the aforementioned canons
operated until recently in Albania, even after the declaration of Albania's
Independence on 28.11.1912.

Due to the geo-political position of Albania in 1912 and following, the Albanian
state of that time did not have the possibility of a consolidation, compared to other
countries in Europe, I mention here the Balkan Wars, the First World War, the
London conference in 1913 where the great powers followed the path to the
dismemberment of Albania or the War of 1920 against the Italian invaders, etc.
Under these conditions, there could only be adoption of the Ottoman criminal law
by the assembly of Vlora (I. Elezi, Historical development of criminal legislation in
Albania). Until 1928, when the Criminal Code of the Albanian state came into
force’, several punitive laws were in effect, which were mostly limited to the "Punal
Law for Political Offenses" (Law no. 1089, dated 27.04.1920), the law "On the
Prohibition of carrying weapons and carrying weapons", the law "On murder among
fugitives" (30.12.1923), etc. We note that most of the laws in force were harsh with
such punishments due to social, economic and political conditions. Thus, the
criminal policy of the time focused more on punishing the persons who committed
these crimes that harmed the fragility of the newly created state.

Another situation is presented to us with the entry into force of the Penal Code
of 1928. The Albanian state already had the primary source of criminal law. The
provision of "Conditional sentence" or "Suspension of sentence" were innovations
for the time. And this was understood that the spirit of this law was mainly
European, creating a break from the Ottoman legal system that still remained in our
country. The influence of Italian and mainly French legislation was clearly
understood if we bring to attention the "Bird Civil Code" which was a simile of the
French one of the Napoleon Bonaparte period. In this Penal Code, the punishments

7 Fletote Zyrtare nr.1, date 1 janar 1928
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were grouped into the punishments assigned to the misdemeanors (which are: 1.
Death; 2. Life imprisonment; 3. Heavy imprisonment; 4. Imprisonment; 5.
Deportation; 6. Heavy fine and 7. Prohibition from public offices), as well as the
punishments set for contraventions/misdemeanors (which are: light imprisonment,
light fine and suspension of the exercise of a profession or a craft), article 11. One
feature was the age for criminal responsibility, for which in this code it was foreseen
that: "The criminal prosecution is not carried out against the one who, when he
committed the crime, did not reach the age of 10 years.", article 54 of the Criminal
Code of 1928. In the subsequent atticle (article 55), it was foreseen that: "He who,
at the time he committed the criminal offense, was over 10 years old, but not 15
years old, and it is not proven that he had the mental power of
apptreciation/discernment) is not punished. Thus, we obsetve a punishment policy
different from what we observed until now. And determining the age for criminal
responsibility was an advance for the time, as the principle " nullum crimen, nulla poena
sine lege" was sanctioned for the first time. Like any medal, this Criminal Code has
its other side, for example, the provision made in its article 12 for the punishment
of women who were pregnant, specifically "Pregnant women, who have been
sentenced to death, hang - they are killed two weeks after giving birth to the child."
As much as this code was a first proof of the creation of the penal corpus and the
main source of criminal law, it (those who drafted and implemented it) inevitably
protected the political and economic order of the time.

During the duration of the monarchy in Albania (1928-1939), in addition to the
functioning of this penal code, special laws of the time also operated. These laws
were mainly repressive and this was understood, for example: the law of February
7, 1925 "On the internment of dangerous propagandists”, the law of December 23,
1925 "Punal law for political offenses", law no. 17, dated 07.01.1930 "On the
disappearance of fugitives", the law dated August 29, 1930 "On the internment of
children, the seizure of property and the burning of the houses of political fugitives."
Regress was the law of April 14, 1937 "On the prohibition of publication,
importation and keeping of forbidden books, which left room only for the
commission which selected which books were necessary and which were not." 8
Consequently, during this period the laws adopted in the criminal field (including
the Criminal Code itself) were a tool in the hands of the leaders of the time and were
mainly used to protect their interests by suppressing any different or oppositional
opinion.

In another phase of Albania's history, it is that of the occupation by Fascist Italy.
The Penal Code of 1928 was still in force, but the General Viceroy of the Emperor
in Albania, issued a decree where the death penalty was given to that person who
"...attacks the life, integrity or personal freedom... of the Duce of fascism and against

8 Fletore Zyrtare nr. 28/1937
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the Viceroy General’. "During the fascist regime until the capitulation of fascist
Italy, the Military Penal Code of Peace and the Military Penal Code of War came
into force, the harsh punishments of which were an expression of the politics of the
time.

In 1948, law no. 599, dated 13.05.1948 "On the general provisions of the
Criminal Code", where a clear definition of punishment was given in its article 2:
"The purpose of punishment is to eliminate any socially dangerous activity, to deter
and stop the executor who to commit new criminal offences; to re-educate and
improve the author; to exert a general educational influence on other members of
society so that they do not commit criminal offenses". Regardless of the exact
definition that was given to the purpose of the criminal legislation, when reading its
specific articles, it is implied that the alienating character of this code was mainly in
the implementation of its articles for the purpose of protecting the state. Another
aspect to mention is the fact that this code accepted analogy. In this code, the
punishments given were: death, deprivation of liberty with forced labor, deprivation
of liberty, correctional labor, loss of citizenship, confiscation of property, loss of
civil rights, loss of rank, separation of the exercise of a certain occupation,
banishment, fines and reparations. Following the work done on the drafting of a
legal corpus in criminal law, after the Second World War, we have the entry into
force of a complete Criminal Code, such as the Criminal Code of 1952. The Soviet
influence on this code was observed in the articles his, although in most of it
originality was preserved, based on previous codes or laws in the criminal field. In
contrast to the Criminal Code of 1948, in this Code, the sentence "Internment with
or without cotrectional work" was prescribed, which cleatly indicated the hatsh
criminal policies for persons who committed such criminal acts that influenced the
awarding of this sentence.

The provision of sentencing methods was based on the previous code but also
had room for improvement. With the increasing role of the governing party which
was based on the ideology of the working class, the Penal Code of the Socialist
People's Republic of Slovenia of 1977 was drawn up and approved. 1° Its
politicization was seen in its first article, where, regarding the role of the penal code,
it was specifically stated: "...powerful weapon of the dictatorship of the proletariat
in the class war..." In subsequent articles, following from article 21! "Legislation
criminal... is guided by the politics of the Party of Work of Albania and is based on
the ideology of the working class, on Marxism-Leninism.", we look at the ideology
of the Party-State. The provision of the life sentence in 33 articles, the removal of
conditional release, were evidence of the backward step suffered by the Criminal

9 Fletote Zyrtare nr. 14, daté 29.1.1940
10 Gazeta Zyrtare nr. 3/1977.
11 Ibid
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Code compared to such legislation in other European countries. Some changes to
this code that were made in 1988 with decree no. 7251, dated 15.09.1988, and why
they were considered an advancement (I mention here article 22 where "...zhe death
penalty is not given against persons who at the tine of the crime had not reached the age of 18, as
well as against women", also testified times, that practice showed differently than
propaganda.

1.2 Albania after the 1990s and criminal policy related to punishment

After the change of government systems, passing from the totalitarian
communist regime to the democratic system of government, the need to establish
the first democratic institutions after 1990 automatically arose. Thus, with the
changes made to the Criminal Code by law no. 7380, dated 08.05.1990, law no. 7553,
dated 30.01.1992 and law no. 7669, dated 16.11.1993, are evidence of the first
attempts of the need for change due to social, economic changes, etc. Creation of
the rehabilitation institute (Article 42/a, Law No. 7380), the provision of the crime
of kidnapping or human trafficking, violation of graves, theft or misuse of
humanitarian aid, etc. (Law No. 7553), punishment for the criminal offense which
provided for the incitement of hatred or strife between nationalities, races and
religious beliefs (Article 56, Law No. 7669), where in the years of the dictatorship,
Albania was the first country in the world that did not recognize religious beliefs,
they aimed at the democratization of criminal justice for the period in question. But
the reforms undertaken with these laws required further harmonization of practice
to reach the unification of other legal acts in the criminal field, in a new criminal
code. Due to the circumstances of the time, social, economic and political
conditions, it was more than necessary that the legal framework as a whole, and that
in the criminal field in particular, be drawn up in accordance with the legal acts of
international organizations as well as international institutions such as the European
Commission, European Council, European Union, etc. The ratification of many
agreements or the implementation of international conventions required that in this
legal framework, the main and basic principles related to human life and
fundamental freedoms and rights should be foreseen. This code was drafted in
implementation of international acts for the protection and freedom of human
rights, such as: European Convention of Human Rights (ECHR), European
Convention "For the Prevention of Torture and Inhuman or Degrading Treatment
and Punishment", etc. Thus, the drafting of the Criminal Code of 1995 and its entry
into force were the turning point in the history of our country. Its adoption was an
event for the time when it entered into force, as in a way it was the face of political,
social and economic changes. The prediction of the main principles that permeated
this code, in its general part, tells us about the pursuit of a new criminal policy,
different from what was followed until yesterday. The decriminalization of some of
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the previous criminal offenses such as deportation, the removal of the life sentence,
as a prerequisite for signing the Geneva Convention, etc., testify to the new spirit
that followed this law. The determination of the amount of punishment (minimum
and maximum), in accordance with what existed at that time and what was foreseen
for the following years, was influenced by foreign legislation, mainly Italian and
French. Of course, the subsequent events of 1997, where the civil war took place in
Albania as a result of the bankruptcy of the pyramid firms that were created and
that led to the loss of the wealth of individuals who invested in fraud schemes,
influenced the need that this code will have room for improvement. This domino
effect also affected other laws of time.

At the beginning of 2000, legal packages were drafted to amend the Criminal
Code. So with the law no. 9086, dated 19.6.2003, we note that such a policy was
followed for punishment measures by raising the minimum punishment for certain
criminal offenses and increasing the years of punishment for some other crimes.
The need to have a strong reaction to the phenomena that appeared from 1992 to
1999, influenced the changes in the Criminal Code to be related to the policy of
toughening the punishments. The effect of the influence of various factors, as
above, was the adoption of further draft laws which changed certain articles of the
Criminal Code, of the general part or of its special part. Before continuing with the
further study of punishment policies, to go further to the way in which the data of
convicted persons are stored and processed, to create an overview of the situation
so far, since the entry into force of the Code Penal until now, 24 laws have been
approved which have changed most of it. What is of interest in this study is the fact
that a special influence and role has been played by the Constitutional Court, which
with its 9 decisions over the years (starting from 1997) has decided repealing some
of the articles of this code. Specifically, the laws entered into force and the decisions
of the Constitutional Court that have changed the Criminal Code are: laws no. 8175,
dated 23.12.1996; no. 8204, dated 10.4.1997; no. 8279, dated 15.1.1998; no. 8733,
dated 24.1.2001; no. 9017, dated 6.3.2003; no. 9030, dated 13.3.2003; no. 9086, dated
19.6.2003; no. 9188, dated 12.2.2004; no. 9275, dated 16.9.2004; no. 9686, dated
26.2.2007; no. 9859, dated 21.1.2008; no. 10 023, dated 27.11.2008; no. 23/2012,
dated 1.3.2012; no. 144, dated 2.5.2013; no. 98, dated 31.7.2014; no. 176/2014,
dated 18.12.2014; no. 135/2015, dated 5.12.2015; no. 82/2016, dated 25.7.2016; no.
36/2017, dated 30.3.2017; no. 89/2017, dated 22.5.2017; no. 44/2019, dated
18.7.2019, no. 35/2020, dated 16.4.2020, no. 146/2020, dated 17.12.2020; no.
43/2021, dated 23.3.2021; decisions of the Constitutional Court: no. 13, dated
29.5.1997; no. 46, dated 28.8.1997; no. 58, dated 5.12.1997; no. 65, dated 10.12.1999;
no. 11, dated 2.4.2008; no. 19, dated 1.6.2011; no. 47, dated 26.7.2012; no. 9, dated
26.2.2016; no. 24, dated 4.5.2021). It is already known that crime generally affects
the lives of the citizens of a country, changing or affecting the economic and social
factors, to go directly to the quality of life. Over the years, the need arose for the

30



Studia Iurisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

study of criminality, data and statistics, in order to design strategies, measures or
policies that should be undertaken, with the aim of combating it by minimizing or
controlling the criminal behavior of persons (physical or legal) in a given society.
From what we saw in the previous periods, specifically, the monist regime, we see
that due to the severity of that regime, the lack of a free market, free movement,
etc., (principles and policies that emerged after the 1990s where Albanian citizens
got to know other European countries and beyond), criminality for that time had a
low number. At the same time, we emphasize that the main criminal offenses were
those related to agitation and propaganda, opinions contrary to what was broadcast
by the "Block" leadership. With the "openness" to new experiences in foreign
countries, together with the lifestyle innovations that European countries and
beyond, were also "disappeared" or the desire to create wealth or gain rights to the
detriment of the life, health or wealth of another person. Thus, starting from this,
we have the appearance of some criminal offenses that did not exist until yesterday
(before the 1990s), such as in the field of narcotics, human trafficking, taxes or crime
in the economic field, prostitution, and even crimes in the cyber field.

With the entry into force of the Constitution of Albania (approved by law no.
8417, dated 21.10.1998), in Atticle II, "Freedoms and personal rights", in article 27,
point 1, it is provided that: "No one can be deprived of their freedom, except in the
cases and according to the procedures provided by law." This is the basis of the
entire procedure for the sentencing of someone who has committed a crime. But if
an individual commits a criminal offense, in the present action he can anticipate that
the act he commits has some legal consequences (besides the personal interest that
prompted him to commit the criminal offense). In general, the perpetrators of
criminal offenses think that the measure of punishment, if they will be caught, will
be as provided in the corresponding article of the Criminal Code. But what they do
not know in detail (in general) is that in an interpretation of this law, by professionals
in the field (lawyers, lawyers, prosecutors or judges), these provisions are subjected
to a literal analysis. And this analysis includes from the moment of calculating the
punishment, the duration, the alternative punishments, the selection criteria, until
the study of the circumstances in which the criminal offense was committed or the
suspicion of the element of its commission in cooperation. Regarding the policy for
determining the criminal sentence in Albania, Professors I. Elezi, S. Kacupi and M.
Haxhia, in the book "Commentaty of the Criminal Code of the Republic of
Albania", (2009), state that: "The criminal conviction in the criminal law of the
Republic of Albania, means a coercive measure, implemented by the state through
the courts in accordance with the law against persons having committed a criminal
offense” — Doctrine I. Elezi, S. Kagupi, M, Haxhia.
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2. Overview of the situation of the sentencing policies that have been applied
in Albania

2.1 Sentencing policies in Albania

Based on the fundamental changes in the Albanian society, the Criminal Code
was thought to be amended in its largest part with the Law 8175/1996. The
intention to have a more radical system regarding punishments or criminal
sanctions, were abolished by The Constitutional Court dismissed them with decision
13/1997 as they violated the principles of a regular legal process of protection and
individualization of punishment. However, the tendency to toughen the
punishments for the existing criminal offenses continued and this is evidenced by
the further laws that were adopted, where we mention: 8279/1998; 8733/2001;
9086/2003; 9188/2004 and 9275/2004. These changes were dictated by the need to
create a new rule, starting with the toughening of punishments, but that these laws
did not conflict with the Constitution or other international acts, which our country
ratified, such as the "European Convention" on the surveillance of convicted or
paroled persons" ratified by law no. 8724 dated 26.12.2000, the Convention of the
Council of Europe "On the transfer of convicted persons" ratified by law no. 8499,
dated 10.6.1999, and many other conventions. Further changes in the Criminal Code
followed from 2007. If we look in detail at these laws, in a simple study of them, we
notice that the policy followed is that of toughening the punishment for the existing
criminal offences. This is understood by referring to some cases, specifically the
criminal offense "Carrying weapons" which was initially punishable by a fine or
imprisonment of up to seven years and now for this criminal offense, if the weapon
is held by an individual, without authorization or the corresponding permit, is
punished from one year to five years, when this weapon is kept in public areas, the
punishment will be from 7 to 15 years of imprisonment and if its possession was
carried out in collaboration (that is, someone else is aware or accomplice) or the
person is a recidivist, he will be sentenced from 15 to 20 years of imprisonment
(Article 278/6 of the Criminal Code). These steps were followed by other criminal
offenses (I remember here "Premeditated murder", "Concealment of income",
"Production and possession of cold weapons without a permit", etc., etc.). This
method followed for the execution of punishments is also seen by a simple
comparison of the Criminal Codes of the countries of the Region or Europe. With
the abolition of the death penalty (shooting, hanging, etc.), the maximum penalty
for a person who commits criminal offenses, and among the most serious, is that of
imprisonment (imprisonment, life imprisonment). With the democratization of the
Criminal Code of 1995, we see that other punishment alternatives are presented,
such as probation service, staying at home, parole, performance of work in the
public interest or supervision. All these were and ate in accordance with the acts in
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which Albania participated by ratifying them. The use of alternatives to prohibition
has increased in 2019 compared to the previous reporting period. In 2019, there
were 7,992 cases of non-custodial alternative sentences, compated to 6,171 cases in
2018 and 4,904 cases in 2017. The use of electronic monitoring has been suspended
since 2017 due to an unresolved legal dispute. The new law "On probation service"
has been drafted and is awaiting approval by the Assembly. The increase in the
number of alternative sentences has also led to a reduction in prison overcrowding.
In March 2020, about 600 detainees, 10% of the total prison population, were
transferred for three months to their homes. The decision was adopted by the
government as a measure to prevent the possible spread of COVID-19 in IEVP. 12

2.2 Actual situation and specific Iaws

So, in order to make a more accurate and correct comparison with other
countries, for the severity of punishments in our country, this can only be achieved
by comparing the number of prisoners/incarceration rate, as the most accurate
measuring unit. The statistical yearbooks of the Ministry of Justice are the main
source of information related to the justice system. Referring to the statistical
yearbook of the Ministry of Justice, for the year 2021, in support of the administered
data, "...it is concluded that the trend of those convicted according to intensity is for
the classes of crimes against the authority of the state and crimes against public
order and security". For the year 2021, according to the articles of the Criminal
Code, there are 12,603 convicts, of which 12,391 are adult convicts and 212 are
juvenile convicts. According to the punishment measures for the year 2021, 1,247
or 10.1% were sentenced to a fine; 5,968 or 47.3% were sentenced to "Prison up to
2 yeats"; 972 people or 7.7% wete sentenced to "2-5 years in prison"; for 44 people
or 0.34%, the application of Article 39 was decided; 3,177 or 25.2% were sentenced
with restriction of liberty; the application of Atrticle 59/a was decided for 61 persons
or for 0.48% of the total number of convicts; Article 63 was applied to 518 people
ot 4.11%,; for 12 people or 0.09%, the courts have decided "the fulfillment of certain
obligations"; for 22 people or 0.17% of convicts, forced treatment was imposed;
316 people or 4% were sentenced to "5-10 years in prison"; 78 people or 0.62%
wete sentenced to "10-25 years in prison"; 181 or 1.4% were sentenced to "Prison
25-35 years" and 0 people or 0% were sentenced to life imprisonment. [ The
fashion for the measure of punishment for the year 2021 is the punishment of up
to 2 years in prison with 5,968 punishments!3. Meanwhile, the number for this year
for the period from January to December is 4811 convicted persons.

12 EC Reportt for Albania 2020, pg. 34.
13 https:/ /www.drejtesia.cov.al/wp-content/uploads/2022/06/REPUBLIKA-E-
SHQIPY%C3%8BRISY%C3%8B-Vietari-Statistikor-2021-pdf.pdf
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Pic. 1 Condition and average distribution of detainees (Age/ Accused offense) Year 2021

Meanwhile, in the countries of the European Union, we have this data: One
prisoner per 941 inhabitants in the EU in 2021. There is one prisoner per 941
inhabitants in the EU in 2021, or 106 prisoners per 100,000. The prisoner rate
increased after the decline of the previous year that was probably due to COVID-
19 measures. The 2021 rate is, at least, the lowest figure since the turn of the century
just after the value of 2020. The highest prisoner rates per 100,000 in the EU in
2021 are in Hungary, Poland (191 both), and Slovakia (185). The lowest rates are in
Finland (51), Slovenia (54) and in the Netherlands (65). In 14 out of 26 countries
that provided data, the prisoner rate increased compared to 2020'*. Frequent
changes have been made to existing criminal offenses by increasing their minimum
and maximum; Roughening the of existing criminal offenses. With the ratification
of the Budapest Convention, new criminal offenses came up in light. Based on the
administered data, which are presented as above, we understand that there is a harsh
criminal policy for sanctions and punishment measures, compared to those ones in
other EU countries. But how efficient are these decisions taken by our legislator,
remains part of a wide discussion.

14 https://ec.europa.cu/eurostat/ statistics-
explained/index.phprtitle=Prison_statistics#One prisoner per 941 inhabitants in the EU in 2021

(30/7/2023)
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Filling institutions for the execution of criminal offenses (prisons) with
convicted persons, for various offenses with a margin of punishment from
minimum to maximum (life imprisonment), does not automatically mean a "victory"
against crime. For this issue, we recall here the minority opinion of one of the
members of the Supreme Court, who expressed himself differently from the
majority regarding the unified decision, taken on 25.5.2015'> where, among other
things, he would emphasize: " The reasoning given by the majority in the decision that prison
overcrowding should be reduced according to the recommendation of the European Union does not
hold, because the courts solve legal issues and not the policies that states matke with convicts, which
are in the exclusive competence of other state bodies. Overcrowding in prisons can be easily solved
by the implementation of the amnesty institute, provided by Article 71 of the Criminal Code, or by
the implementation of the amnesty institute, provided by Article 70 of the Criminal Code”.

From the above, it can be seen that this route is not as efficient as it was thought.
In order to act in the prevention of the commission of criminal offenses, their
reduction or minimization, consequently of the persons who are convicted and
serve the sentence in prisons, the factors that lead the individual to the commission
of those offenses must be specifically studied, which are mainly related to the factor
economic. Lack of income to support living, lack of education, lack of
work/employment, send individuals to undertake extreme acts. Of course, beyond
this "panorama” there are other acts related to blood feuds, still found today in deep
mountain areas, or criminal acts committed in anger, hot blood, such as murder due
to jealousy, treason, etc. With the appearance of new phenomena in today's societies,
there is a need to adapt or predict new criminal offenses. The main fight against
crime is now taking place through information technology and computer networks.
The fragility of the data of individuals, who are now on/ine due to following their
digitization path, leads to the risk that appears for their acquisition and use without
right.

3. Rules for the treatment of convicted persons

The treatment given to convicted persons is based on the Constitution of the
Republic of Albania and international legal instruments, which, as was said above,
our country has made part of it. In every decision, be it for determining the
punishment, for the way of serving the punishment, for the transportation of the
convicted person, for the place where the criminal decision will be executed, all the
circumstances provided by the international conventions will be taken into account,
starting from the Convention European Commission of Human Rights. To create
a more complete overview of what we have said so far, we mention here:

15 UDHC No. 2, dated 25.5.2015, Decision no. 2/2015. Tirana: Official Journal no. 253/2015 Center
of Official Publications, January 26, 2016. p. 17072; M. Bici.
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— 1955 — The United Nations standard minimum rules for the treatment of prisoners.

— 1985 — The UN Standard mininmum rules for the administration of juvenile justice.

— 1992 — Rec. (99) 16 CoE- European rules on community sanctions and measures.

— 2003 — Rec (2003) 22 CoE- On conditional release.

— 2006 — Conncil of Europe, Prisons Rules/ 2023 Guidance document of the Eurgpean

Prison Rules.

= 1995- Albanian Penal Code

— 1995 — Albanian Criminal Procednral Code

—  1998- Constitution of the Republic of Albania

—  European Convention on the Supervision of Sentenced or Paroled Persons

— Council of Eurgpe Convention ""On the Transfer of Sentenced Persons“

—  Council of Enrgpe Convention ""On mutual legal assistance in the criminal field“

— Council of Europe Convention ""On the International 1 alidity of Criminal Trials*

— Council of Europe Convention ""On the Transfer of Proceedings in Criminal Matters*

— Law no. 81, dated 25.6.2020 “On the rights and treatment of those sentenced to

imprisonment and pre-trial detainees”

These acts, followed by those issued in and for their implementation, constitute
the foundation of the rules for the treatment of convicts. Despite the fact that
convicts or persons in custody are kept in such institutions, the problem lies in the
applicability of these laws and acts. During the years, in Albania, various monitoring
are carried out by state institutions. Civil society organizations have played and
continue to play an important role. Regarding the issue of the applicability of the
legal acts in force, I will focus on some of the reports or recommendations of the
aforementioned institutions. To begin with the observation of the detention
situation, by the Organization for Security and Cooperation in Europe, the OSCE
Presence in Albania. In its 2003 report !9, after monitoring the detention system in
the cities of Albania, came to the conclusion that: "The detention situation in
Albania continues to remain problematic. The physical conditions of detention
rooms are deteriorating. Overcrowding also creates a major obstacle to providing
minimal normal treatment to detainees. All these problems, together with the
treatment of minors and women, seem to be simpler to solve if detention were under
the Ministry of Justice, which would mean that decisions would have to be made in
vertically, within the same ministry, and not horizontally, from the Ministry of
Justice to the Ministry of Public Order and vice versa." From this report, it is seen
that it is necessary to take measures immediately related to the conditions in which
the persons are in the detention facilities. This report leaves no room for space to
remember the conditions in which the convicted persons are serving their prison

16 Observation of the state of the detention system, OSCE, 2003.
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sentences. At the same time, it should be mentioned that due to the social and
economic circumstances, Albania was being institutionally resurrected from its
troubled past. A special role has been played by the Albanian Helsinki Committee,
where in the reports over the years, in addition to the many suggestions given, it
focuses on:

2009 report’”

Accelerating the process of reconstruction and improving the conditions of escort and detention
rooms of Vlora, Saranda, Burrel Police Stations as well as the detention rooms in the Fier District
Police Directorate; KSHH recommends the immediate addition of female employees to the police
station of Saranda.

2012 report'8

Albanian Helsinki Committee considers keeping people in prison with the measure "Forced
treatment" as a serious legal violation; ...overcrowding had increased, mainly in some of the detention
sectors. Therefore, we suggest intensifying the efforts of the responsible state structures...; AHC
suggests that the personnel of the institutions, where minors are kept, should be equipped with
knowledge and practical skills in the use of U-Turn and Equip pedagogical methods, which have
been introduced as a pilot practice in the Kavaja juvenile institution; HC suggests that any claim
of physical or psychological violence by the staff;, or even among the convicts themselves, should be
examined immediately and very carefully by the relevant state anthorities, with the aim of holding
accountable anyone who perpetrates violence on the prisoners.

Special Report 2020

AHC suggests the revision of the measures of absolute limitation imposed on the relations
between prisoners and their family members, in relation to the limitations provided for in paragraph
2 of article 8 of the Enropean Convention on Human Rights. HC recommends the possibility of
[finding alternative solutions in order to achieve physical contact between prisoners and family
members (respecting the anti-Covid19 protocols, such as maintaining social distance, meeting
through a separating glass, as well as the use of masks and gloves for participants meeting), according
to a certain time and daily planning, giving prevalence to close gender relations.

The above recommendations seem to have borne fruit. This is because in a study
of statistical years, we see an increase in the number of people who have been treated

17 KSHSH, report on the human rights situation in escort and detention rooms in some police
stations,2009.

18 KSHSH, on the state of human rights in the directorates and police stations, in the institutions of
detention and execution of criminal decisions, 2012

19 KSHSH, special report, thematic monitoring mission, the institution of execution of criminal decisions
"Ali Demi" (325), 2020
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with the application of alternative punishment measures. Council of Europe report®
points out that regarding the prison system, a new action plan has been drawn up
for the period 2019 - 2022. The legislation on institutions for the execution of
criminal decisions and the Prison Police must be amended to ensure compliance
with European standards.

4. Convicted person personal data, their use and how can they be protected.

In the Albanian legislation, special laws are applied in which the fundamental
acts are the basis. In terms of importance, with the aim of being as helpful as
possible in facilitating the life of the individual in a certain society, the following
laws have been drafted and approved:

— Law no. 9887/2008 “On protection of personal data”, amended;

— Law no 119/2014 “On the right to information™;

— Council of Ministers Decree N1246/2018, "On the approval of the National

Plan for European Integration 2018-2020";

— Law no. 81/2020 “On the rights and treatment of those sentenced to

imprisonment and pre-trial detainees”;

— Albanian civil status register, law no. 10 129, date 11.5.2009 “For the civil

state”, etj.

For convicted persons, the general regulation of prisons, which is approved by
the decision of the Council of Ministers no. 209, dated 06.04.2022. In this decision,
regarding data, confidentiality, information and their storage, there are some specific
arrangements. In article 53, Meetings, visits. Correspondence and information, point
6 specifies: "Correspondence and visits may be restricted and supervised for reasons
of conducting investigations, maintaining public order, security, preventing criminal
offenses, but these restrictions, including special restrictions determined by court
decision or prosecutor's order, must allow a minimum level of contacts."; thus, this
article is at the service of both the individual (preserving personal information) and
the institution (preserving issues of procedural aspects, such as investigations, etc.).
In the unifying decision of the Supreme Court 2!, The colleges assess that the
circumstances related to the family members of the convicted can be taken into
account by the courts, not as an essential condition, but as a circumstance that goes
in favor of the request for conditional release, in the direction of the court's analysis
for the reintegration of the convicted person after release.

20https://integrimi-ne-be.punetejashtme.gov.al/wp-content/uploads/2021/03 /Raporti-
KE 2020 DBE 8.03.2021 final.pdf (15/07/2023)
21 No. 2, dated 25.5.2015
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Article 111 explains how to proceed with providing information to the media
and the public.

"1. Institutions for the execution of criminal decisions make the requested
information available to the media and the public, with the exception of information
or data that violate the right to private life, sensitive data or any other information,
if the provision of this information violates the security of the institution or
investigative and judicial processes, in implementation of the legislation on the right
to information. 2. The responsible unit in the institution for providing information
to third parties, processes the data of prisoners and the institution, in accordance
with the legislation in force for the protection of personal data. 3. In the case when
the information is requested by a third person, the legislation in force on the right
to information shall be applied".

In the report of the Council of Europe, for the year 2020, for Albania, emphasis
is placed on the protection of personal data, where it is necessary to continue with
further efforts in terms of harmonizing the legislation on the protection of personal
data with the General Regulation on the Protection of Data 2016/679 and Ditective
2016/680. The focus is also on the fact that Albania has not yet signed the 2018
Protocol, which amends the Convention for the Protection of Individuals with
regard to the automatic processing of personal data?. The use of data is carried out
in accordance with the Constitution, Penal Code, Criminal Procedural Code, Law
no. 9887/2008 "On protection of personal data", amended, Law no. 119/2014 "On
the right to information", Law no. 80/2020 "For the Prison Police", Law no.
125/2021 "For the ratification of the agreement between the Republic of Albania
and the United Kingdom of Great Britain and Northern Ireland on the transfer of
convicted persons"”.

The data of convicted persons can be protected initially by storing them in
special systems. the health data of the prisoners should not go outside this system.
The files of prisoners and detainees in the country will be monitored by prosecutors
in real time. The agreement of the General Prosecutor's Office with the Directorate
of Prisons (2021), where all behavior and reporting on what happens inside prisons,
including sensitive data, will pass through the sieve. Also, a suggestion for using and
saving their personal data: Following the British special category data system under
strict rules; Strengthening the data storage system in e-Albania or TIMS; Their DNA
keep classified; Their ID only accessible for the institutions of high importance
(Prosecution, Police, specific court) and family members. Physical ID prone of
Prison Directory.

22 EC annual Report for Albania 2020, pg. 34.
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5. Conclusions

From all that was said above, after this short study, it is concluded that in our
country, attention should be returned to the improvement of the criminal policy
regarding punishments, the improvement of the legislation for the storage and
processing of data, specifically of persons convicted. Therefore, it is suggested that:

1) Sentencing policies in Albania should not be only those related to the
harshening of sentencing, but should be focused on the real analysis of the
reasons for their malfunctioning as well as understanding where the
problems are. Updating with the dynamic development of life in all its forms
is a further step towards the solution.

2) Regarding the protection of data of convicted persons, a unique register
should be implemented and be protected with a different standard for
security reasons.

3) In court decisions, their identities should not become public. If otherwise,
for this breach, the fine can be very high and those who did it, also face
criminal charges.

List of legislation

Albanian Criminal Code, 1995.

Fletore Zyrtare nr.1, date 1 janar 1928. Official Gazzette Publication
Fletore Zyrtare nr. 28/1937 Official Gazzette Publication

Fletore Zyrtare nr. 14, daté 29.1.1940 Official Gazzette Publication
Gazeta Zyrtate nt. 3/1977.

Law no. 9887/2008 “On protection of personal data”, amended
Law no 119/2014 “On the right to information”

Council of Ministers Decree N1246/2018, "On the approval of the National Plan
for European Integration 2018-2020"

Law no. 81/2020 “On the rights and treatment of those sentenced to imprisonment
and pre-trial detainees”
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Albanian civil status register, law no. 10 129, date 11.5.2009 “For the civil state”
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BALINT ANITA*

Az orvosszakmai fejlodés hatdisa az orvoslissal, betegségekkel és
fogyatékossdggal kapcsolatos jogszabilyokra az 6kori Romaiban

Absztrakt: Rémaban a gydgyitd tevékenység a birodalom fejlédésével valtozott. A kezdeti
szakralis gyogyitd tevékenység a csaszarkorra orvosi szaktevékenységgé valt, a specializalédas
cstcspontja a Kr. u. 2. szdzadra tehetd. A gyogyitashoz gyégyndvényeket és méreganyagokat
is felhaszndltak. A hoédité Rémaban a katonai egészségligy killonleges jogi szabalyozast
nyert. Az ezen a teriileten kialakult rendszer hasonlésigot mutat a mai egészségligyi
rendszerrel. Az allatorvoslds is jelentés fejlédésen ment keresztil. Az orvoslassal,
betegségekkel és fogyatékossagokkal kapcsolatos szabalyok a szakmai fejlédést kévetve
valtoztak.

Kulcsszavak: gyogyitas, okorti jogfejlédés, statuszvaltozas, buntetés, felel6sség, lex Aquilia

Abstract: In Rome, the healing activity changed parallel with the development of the Roman
Empire. The initial sacrality healing activity became a real medical speciality during the
imperial period. The peak of the specialization can be dated to the 2nd century AD. For the
healing activity different herbs and poisons were also used. During the roman conquests the
military healthcare received special legal regulations. The system developed in this area is
similar to the current healthcare system. The veterinary system has also undergone significant
development. The rules related to healers, treatments, diseases and disabilities have changed
following the medical professional development.

Keywords: healing, ancient legal development, change of status, punishment, responsibility,
lex Aquilia

DOI: https://doi.org/10.46942/SIDM.2024.2.43-57

1. Bevezetés

A mai ember szamara teljesen természetes, az alanyi jogon jard egészségiigyi
ellatds. Az Okori népeknél az egészségiigyi ellatas rendszere évszazadok folyaman
alakult ki. A Rémai Birodalomba az orvosi ismeretek a romaiak altal leigazott, illetve
a velik kereskedelmi kapcsolatba 1ép6 népektdl (etruszkoktdl, gorogoktsl,
szabinoktdl) keriltek at.! Az orvosok szakmai fejlédését és a kapcsolodo

“ dr. Balint Anita, PhD hallgat6, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, Deak Ferenc Allam- és
Jogtudomanyi Doktoti Iskola. Témavezet: Dr. Saryné Dr. Gedeon Magdolna Agnes egyetemi docens

! BUDA J.: Az egészségtudomdny torténete orvosldstil az egészségfelesztésig. Pécsi Egyetem Egészségtudomanyi
Kar Pécs, 2018, 56. V6. ELLIOT, J. S.: Outlines of Greek and Roman Medicine. May 5, 2007, 2-3. ISO-8859-1.
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Az orvosszakmai fejlédés hatasa az orvoslassal, betegségekkel és fogyatékossaggal kapcsolatos
jogszabalyokra az 6koti Rémaban

jogszabalyok valtozasait korszakonként vizsgalhatjuk. A tanulmany ezért az 6kori
Réma jogtudomanyanak fejlédési korszakai szerint nyujt attekintést az orvosokkal
kapcsolatos joganyag legfontosabb részeirdl.

2. Archaikus kor

Az elsé korszak az archaikus kor, mely Réma alapitdsatél a Kr. e. 3. szazad
kozepéig, tehat a kiralysag és a korai koztarsasig korara terjedt ki. Romédban a
gyogyito tevékenység az elsé évszazadokban szoros kapcsolatban allt az istenekkel
és a vallassal, igy a gyogyitd tevékenység soran leginkabb magikus elemeket
hasznaltak. A gyogyhelyeket ekkor a szentélyek jelentették, a gyogyitas maga pedig
ima, raolvasas, varazslat volt, amit a beavatott papok végeztek (animizmus).? Réma
szamos gorog és egyiptomi gyogyitd istent vett fel az istenségei kozé, melyek a
gyogyitd tevékenység soran a kéztudatban is ismertek voltak.? Az egyik legismertebb
gyogyitd isten a gérég Apollon, akit egy jarvany kapcsan Apollo Medicus néven
fogadtak be a Pantheonba, majd a jarviny megszinését kévetéen templomot is
emeltek tiszteletére.* (Ez a kapcsolati és hasonlati magia).

A haz tagjainak betegsége esetén a gydgyitas leginkdbb a pater familias feladatai
kozé tartozott. A népi gyogyaszat magikus, ritualis eljarasai mellett a gyogynovények,
améz és a bor is jelentSs szerepet kaptak a betegek ellatdsaban.

A {6 jogforrasok ebben a korszakban a torzsi jog, szokasjog és a torvény voltak.
A torvények kozott is talalunk olyanokat, melyekben a betegségekkel, vagy a betegek
kezelésével kapcsolatos elbirasok allnak. Ebben a korszakban mar a fogyatékossag
gyogyithatatlansdgaval kapcsolatos szabalyok is megtaldlhatéak,> vagy olyanok is,
amelyek éppen a gyermekek egészséges fejlédését szolgaltak.

2 HOFFMANN ZS. — T. HORVATH A.: Antik Medicina és Farmakoligia. JNTEPRESS Szeged 2019, 150. V6.
JOZSA L.: A kérhazi rendszer kialakuldsa a bizanci birodalomban. Comm. de Hist. Artis Med. 214-217, 2011,
5-24.

3 HOFFMANN ZS. —T. HORVATH A.: Antik Medicina és Farmakoljgia. | ATEPRESS Szeged 2019, 150.

+ HOFFMANN ZS. —T. HORVATH A.: Antik Medicina és Farmakoligia. JATEPRESS Szeged 2019, 151.

> DION (2.15): Romulus a polgarok kételességévé tette, hogy minden fitgyermeket és az elsGsziilott
leanygyermeket neveljék fel, megdlni pedig egy 3 év alatti gyermeket sem engedett, kivéve a csonkat vagy
szOrnyszilottet, mindjart sziiletése utdn, de ezeket sem engedte a sziil6knek kitenni, csak akkor, ha
el6z6leg 6t kozeli szomszédnak bemutattak, s ezt azok igazoltik. Azokkal szemben pedig, akik ezen
torvényeknek nem engedelmeskedtek, buntetéseket dllapitott meg, tébbek kozott azt, hogy vagyonukat
felerészben kobozzdk el. Ld. ZLINSZKY J.: Allam és jog az dsi Romdban. Akadémiai Kiad6, Budapest, 1997,
48. A XII tablas torvény szerint: IV. tabla 1. Gyorsan megoletett, mint a XII. tdblds t6rvény szerint a
kilénésen alaktalan szérnyszilott gyerek. Ld. uo. 56.

¢ Tullus Hostilius kirdly idején: DION (3.22). ,,T6rvényt hoztak, amely megparancsolta, hogy ha valakinek
harmas ikrei sziiletnének, nytjtsanak neki tamogatast a gyermekek felserdiiléséig a kozélelmezésb6l.” Ld.
uo. 51.
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A XII tablas térvény perjogi szabalyai is foglalkoznak a betegekkel. Ha ugyanis
a perbehivott alperes beteg volt, szekeret kellett érte kiildeni.” Egyes vélemények
szerint ezzel a szaballyal a betegek allapotanak romlasat kivantdk megel6zni. Olyan
szakirodalom is van, amely arrél sz6l, milyen betegség esetén lehetetett szekeret
kérni (pl. natha, kartérés?)® Kozegészségiigyi és tlzrendészeti szabaly pedig a XII
tablas torvénynek az a rendelkezése, amely megtiltja a halottak varosban valé
elégetését.?

A kiralysag koranak végére Romaban az emberdlés bincselekményét mar harom
tényallasba soroltak: ember6lés (bomicidium), rablégyilkossag (sicarium), illetve
méregkeverés (veneficinm).\0

3. Préklasszikus kor

A masodik korszak a préklasszikus kor, mely a Kr. e. 3. szdzad kézepétdl a Kr.
e. 1. szazad végéig tartott. Bz a kései koztarsasag kora és a praetori jogfejlesztés
korszaka. Fontos jogforras a praetori edictum. A praetorn jogfejlesztés alapja,
kulcsfogalma a méltanyossag (aequitas). E korban a praetorok oldottik fel az 6si jog
merevségét.

A birodalom tetjeszkedésével a hoditasok soran leigazott népek koziil is kertiltek
Rémaba gyogyitasban jartas, egészségiigyi ismeretekkel rendelkezé szakemberek. A
Kr. e. 2. szazadig rabszolgak (servi medici) végezték a gyogyitd tevékenységet, akik
idegenek, foleg gbrégok voltak.!!

Statuszukat tekintve az orvosi feladatok ellitasat végzék ebben a korban
els6sorban rabszolgak voltak!? vagy felszabaditott /Zberfusok (D. 40,5,41,6) is
lehettek. A manumissioval felszabaditott /libertusnak felszabaditasat kévetSen
meghatarozott szolgalatokat kellett tennie a patrénusanak (gperae officiales és az operae
arteficiales). Ha a felszabaditott rabszolga servi medici volt, akkor a patrénusa
kivansagait ellenérték nélkil (gratis) kellett teljesitenie (D. 38,1,27). A lex Aelia Sentia
azonban megtiltotta a pafronusnak, hogy a /libertus szolgaltatasaval nyereségre
torekedjen (mercedem capere).\?

7 1. tabla 3.: Ha betegség vagy Oregség akadalyozza, (a perbehivonak) fogatot kell adnia. Ha akarja, a
szekeret nem kell kiparnaznia. Id. vo. 53.

8 V6. SEIDL, E.: War Begriffsjurisprudenz die Methode der Romer? Archiv fiir Rechts- und Sozialphilosophie,
1957/3, (43), 343-366, 344-345.

? X. tabla 1.: Halott embert a varosban eltemetni és elégetni tilos. Ld. Zlinszky, 1997, 69.

10 BELOW, K.-H.: Der Argt im rimischen Recht. C. H. Beck’sche Verlagsbuchhandlung, Miinchen 1953, 122.
1 HOFFMANN ZS. — T. HORVATH A.: Antik Medicina és Farmakoljgia. JATEPRESS Szeged 2019, 152.

12 Egy csaszari rendelet a servus medicns éxtékét 60 solidusban jelélte meg, ez az érték a koztarsasag koraban
valészintleg kisebb volt (C. 7,7, 1,5).

13 BELOW, K.-H.: Der Arzt im romischen Recht. C. H. Beck’sche Vetlagsbuchhandlung, Minchen 1953, 15.
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Az otrvosi tevékenységet cives romani is végezték, olyanok is, akik szabadon
sziletettek (zngenni) voltak, de peregrinusok is foglalkoztak orvoslassal. A peregrinus
orvosokkal kapcsolatban Suetonius leftja, hogy Caesar Kr. e. 46-ban ,,Rémaban
minden orvosnak s a szabad midvészetek mestereinek megadta a polgarjogot, hogy
ily médon a varosban maradjanak, s ezzel a letelepedést a févarosban masok
szemében is kivanatossa tegye.”!* Az orvosi hivatas ebben a korban tehit nem egy
meghatdrozott tarsadalmi ,,osztalyt” jelentett, hanem az egyéni statusz befolyasolta
az orvosi hivatas tarsadalmi megitélését.

Az orvoslassal kapcsolatos biintetGjogi szabalyok koziil ebben a korszakban a
Sulla altal Kr. u. 81.-ben kibocsajtott lex Cornelia di sicariis et veneficis jelentSs.!
Eszerint bintetend§ az is, aki emberdlési célzattal mérget allit el6, vagy aki bizonyos
mérgez6 névényeket, egyéb mérgezd anyagokat (t6bbek koz6tt biirdk, mandragora,
sisakvirdg, illetve a boérmirigyeiben 1évé méreganyagok miatt ide soroltik a
szalamandrat is) ad at.1® A veneficium tehat célzatos blincselekménynek szamitott, de
ha az orvos nem tudott réla, hogy az altala készitett szert ember6lési szandékkal
vette meg téle az elkvetd, akkor nem vontdk felelésségre.!” A méregkeverSket
szigetre valé deportaldssal (amely a rémai polgarjog elvesztésével jart), és
vagyonuktol valé megfosztassal sujtottak (Marc. D. 48, 8, 3, 5).

Aki  emberdlést kovetett el, azt a megdlt személy jogi helyzetének
figyelembevétele nélkil bintették. A torvény célja a gyilkosok, mérgezdk,
magzatelhajtast végzOk, emberaldozatot végzék ¢és rosszindulata varazslok
megblntetése volt, majd kés6bb a kasztralds és korilmetélés buntetésére is
alkalmaztak. Iustinianus idejében, a Kr. u. 6. szdzadban még érvényben volt. Az
orvos buntetSjogi felelGsségét szandékosan elkovetett testi sértés esetén is
meghataroztak. A lexc Cornelia de sicariis ugy rendelkezett, hogy 6nall6 tettesként kell
buntetni a kasztralast végzé orvost és azt a rémai polgart is, aki 6nmagan vagy
rabszolgajan a mitétet elvégeztette. Hadrianus csaszar rendeleteiben a tilalmat
kiterjesztette a korilmetélésre (circumuisio) is.1®

14 Suet. Caes. 42, 1. (ford. Kis Ferencné)

15 A torvényrdl részletesen 1d. SARY P.: A lex Cornelia de sicariis et veneficis. Publicationes Universitatis
Miskolcinensis, Sectio Juridica et Politica, XIX, 2001, 301-325.

16 Marc. D. 48, 8, 3, 3.: Alio senatus consulto effectum est, ut pigmentarii, si cui temere cicutam
salamandram aconitum pituocampas aut bubrostim mandragoram et id, quod lustramenti causa dederit
cantharidas, poena teneantur huius legis. V6. JUSZTINGER J.: A buntetéjog-dogmatika és a rémai
jogtudominy Zlinszky Janos kutatasainak tikeében. lustum Aequum Salutare, 2006/1, 46.

" NORR, D.: Cansa mortis. Verlag C.H. Beck, Miinchen 1986, 99.

18 Ulp. D. 48, 8, 4, 2: Idem divus Hadrianus rescripsit: ,,Constitutum quidem est, ne spadones fierent, eos
autem, qui hoc crimine arguerentur, Cornelia legis poena teneri eorumque bona metito fisco meo
vindicari debere, sed et in servos, qui spadones fecerint, ultimo supplicio animadvertendum esse: et qui
hoc crimine tenentur, si non adfuerint, de absentibus quoque, tamquam lege Cornelia teneantur,
pronuntiandum esse. (...) nemo enim liberum servumve invitum sinentemve castrate debet, neve quis se
sponte castrandum praebere debet
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A lexc Cornelia de sicariis et veneficis biintetéseit Hadrianus alkalmazta a kasztralast
végzbkre is (D. 48, 8, 4, 2). A kasztralast Dominitianus betiltotta, majd a kasztralas
buntetését Antonius Pius kiterjesztette a kortlmetélést végzokre is, a zsidok
kivételével (D. 48, 8, 11). Az edictum ellen vétSkel szemben halalblntetést kellett
kiszabni. (D. 48, 8, 4, 2).

Ebben a korszakban sztletett a lex Aquilia (Kr. e. 2806), amely a — forrasok szerint
— az orvosok tevékenységére is vonatkozhatott. Ha ugyanis egy orvos beavatkozasa
soran egy idegen rabszolgat megolt, akkor ez a cselekmény a Jex Agquilia els6 caputia
alapjan dologrongalasnak (damnum iniuria datum) minésilt. Ebben az esetben az
orvosnak a tulajdonos szamara meg kellett téritenie azt a legmagasabb értéket,
amelyet a delictum elkévetését megel6z6 egy évben a rabszolga elért. A Jex Aquilia
harmadik fejezete szerint a rabszolgat megsebesits, illetve az 6t ,,megrongal6”
orvosnak az utolsé 30 napon belili legmagasabb értéket kellett megfizetnie
kartéritésként. A torvény pontosan meghatirozta a karokozéd cselekményeket:
occidere (6lni), urere (égetni), frangere (tOrni), rumpere (zGzni). Ez utébbi fogalmat
kitetjesztéen értelmezve alkalmaztdk ,,tonkretenni” értelemben is.'” A torvény
szerint azonban kéz6émbds volt, hogy a cselekményt elkéveté orvos rabszolga,
libertus vagy szabad statuszu volt-e.

A lexc Aquilia szerint az ininria torvényi tényalldsi elem volt, tehat a karokozo
cselekményt vétkesen és jogellenesen kellett elkévetni. A karokozast nemcsak
szandékosan lehetett elkévetni (dolus), hanem gondatlanul is. A culpa Aquiliana-nak
azonban tevllegesnek kellett lennie (c#lpa comissiva). Emellett még okozati
Osszefiggésnek kellett lennie az okozott kar és a cselekmény k6z6tt.2" A teljesitésnél
azonban az orvos személye is lényeges volt, személyi tulajdonsagai és képességei
meghatarozéak voltak. Kell6 szakértelemmel kellett rendelkeznie, ha azonban
ezeknek a képességeknek nem volt birtokaban, szakismeret hianydban mperitidért
felelt. Tevékenységéért tehat akkor is felelt, ha nem volt meg a sziikséges hozzaértése
a facere-kételem teljesitéséhez. Ha az orvosi beavatkozastdl a rabszolga meghalt vagy
egyéb karosodast szenvedett, a rabszolga ura indithatott az elkdvetével szemben
actio legis Aquiliae-t.>!

A lexc Aquilia szerint volt felelGsségre vonhato az az orvos, aki erészakkal adta
be az orvossagot, vagy a beteget a gyogyszer szedésre beszélte rd — és abba mérget
tett (D. 9, 2,9, 1). Ulpianus — a kézvetlen testi rdhatas hidnya miatt — actio in factum-
ot javasolt arra az esetre, mikor a baba az orvossagot nem sajat kezileg adta be,

19 B6évebben 1d. HAUSMANINGER, H.: Das Schadenersatzrecht der lex Agquilia. Wien, Manz Verlag, 1987, 14-
17.

20 V6. BENEDEK F. — POKECZ KOVACS A.: Rdmai maganjog. Budapest, Ludovika Egyetemi Kiado, 2023,
354,

2l HAUSMANINGER, H.: Das Schadenersatzrecht der lexe Aquilia. Wien, Manz Verlag, 1987, 24-25, 34.
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hanem odaadta a rabszolgandnek, aki azt maga vette be (D. 9, 2, 9, pr.). Ha azonban
a beteg nem volt rabszolga, akkor a fex Aguilia szabalyai sem voltak alkalmazhatoak.
Az orvos vallalkozoként is eljarhatott, ha a szolgalataiért pénzt kért. Ebben az
esetben a locatio conductio operis szerz6désbdl kifolyolag actio locati-val lehetett perelni
az altala okozott karokért szabad embernek okozott sérelem esetén is.?? Proculus
szerint, ha egy orvos szakértelem nélkul operalta meg a rabszolgat, valasztani
lehetett, hogy ellene a tulajdonos actio ex locato-t vagy actio legis Aguiliae-t indit (D. 9,
2,7, 8). Gaius szerint, ha egy orvossagot rosszul alkalmaztak, vagy az orvos, bar jol
végezte az operaciot, de a tovabbi kezelést elmulasztotta, c#/pa miatt fog felelni (D.
9,2, 8, pr.). A Digestaban dltaldnos szabalyt is talalunk arra, hogy a szakmaiatlanul
eljaré orvost felel6sségre lehetett vonni: ,,A halalesetet nem szabad az orvosnak
felréni, de tény, hogy felelés mindazért, amit a hozzaértés hianya miatt okozott; mert
az olyan személy altal elkévetett hibat, aki veszélyes vészhelyzetben rossz tanacsot
ad, nem szabad az emberi gyarlésagnak felroni, és hibatlannak tekinteni.” (D. 1, 18,
6, 7).

4. Klasszikus kor

A principatus kora, mely a Kr. e. 1. szazad végétdl a Kr. u. 3. szazad kozepéig
tartott. Ekkor volt a legfejlettebb a gazdasag és ez egy igen fejlett gazdasagi és
kereskedelmi jogi szabdlyozast kivant meg. Ebben a korszakban mar egyre t6bben
engedhették meg maguknak az orvosi kezelést. Az egészségligyl személyzet iranti
igény megnétt, nem utolsé sorban az egészségligyi ellatast is igénylé varosi
proletariatus megjelenése miatt, amely a gazdag kereskeddi osztaly kialakulasahoz
kapcsolédott.

Az orvosok ebben a korszakban szerezték meg az immunitast. Augustus ugyanis
Antonius Musa orvosat? Kru. 10-ben felszabaditotta és hazi orvosiva emelte,
valamint immunitassal is felruhazta. Az immunitds az orvosok és egyéb
kivaltsagosok szamara a kozterhektSl és bizonyos kozszolgalatoktdl vald
mentességet jelentette, Ugymint a katonasig vagy a gyamsag.?* Augustus alatt e jog
valamennyi orvost megillette. Hadrianus csaszar megujitotta ezt a rendelkezést,
Antonius Pius viszont az immunitast csupan az orvosok sztikebb kérére korlatozta.

22 A szakirodalomban eltéré allaspontok alakultak ki azzal kapcsolatban, hogy az orvos tevékenységét az
ars liberalis vagy a locatio conductio korébe kell-e sorolni. Err6l bévebben 1d: MOLNAR 1.: Fejezetek a
klasszikus korti locatio conductio korébdl. Acta Universitatis Szegediensis, Acta Juridica et Politica, XXIX/2,
1982, 68-69.

23 Suet. Aug. 59,1.

24 MAYER F. K..: Az orvostudominy torténete. Budapest, 1927, 111. V6. D. 27, 1, 6, 1. Grammatici, sophistae
rhetores, medici qui dicuntur circitores ut a reliquis muneribus, ita etiam tutelae curaeque vacationem
habent. D. 27, 1, 6, 2. V6. BELOW, K.-H.. Der Arzt im rimischen Recht. C. H. Beck’sche
Verlagsbuchhandlung, Miinchen 1953, 22-30.
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Ekkor mar az orvosok két tarsadalmi osztalyhoz is tartozhattak, a kivaltsagos
honestiores és a nem kivaltsagos humiliores rendbe.?

Ebben a korszakban alapitottak az els6 hivatalos orvosképz6 intézeteket is, K.
u. 14-ben.”0 Vespasianus reformjai az orvosok privilegizalt helyzetét tovabb
erdsitették (Vespasianus ediktuma az orvosok és a tanarok kivaltsagarol Kr. u. 74.),
valamint az oktatds timogatasira irdnyultak. Vespasianus maga koran érdeklédést
mutatott az orvostudomany irant, pl. az alexandriai orvosokkal is konzultalt a népi
gyogymodokrol?’. Vespasianus edictumdt az orvosok és a tanarok kivaltsagardl
december 27-én tették kbzzé a Capitoliumon, a 6. év Loos honapjaban. A kétnyelvi
rendeletet tartalmazé marvanykovet 1934-ben dstak ki a kis-azsiai Pergamonban.
Ebben az edictumban a csaszar az immunitas mellett az orvosoknak menedékjogot
adott, emellett korporacids jogot biztositott szamukra, és védelemben részesitette
Oket a dus vocatid-val és az ininriaval szemben is. A korporaciés jog megadasa eltt a
lexc Inlia de collegis (Kr. e. 21.) értelmében a képzettséghez kotott és taggydlés
6sszehivasaval mikods egyesiletek alapitasanak feltétele a szendtus vagy a csaszar
el6zetes jovahagyasa volt.?

A menedékjog azt jelentette, hogy az orvosok és sebészek vallasi kegyhelyeken,
szent helyeken és templomokban egyestileteket alapithattak, és ezeken a helyeken
szentek és sérthetetlenek voltak. Aki ezt a menedékjogot megsértette, azt Ggy
tekintették mintha felségsértést kévetett volna el. Vespasianus edictumdaban foglalt
orvosokat és tanarokat illet6 immunitast fia, Domitius vonta vissza egy
rescriptumaban Kr. u. 93-94-ben.?

Ebben a korszakban az orvos biintet6jogi felel6ssége emberdlés esetén mar
eltéré volt, annak megfeleléen, hogy a kivaltsaigos vagy nem kivéltsigos rendbe
tartozott. Ha egy orvos nem a megfelel6 diagnézist adta, vagy az orvossiagot nem
megfelel6 dézisban adagolta, vagy nem a megfelel6 gyégymoédot alkalmazta és a
beteg életét vesztette, akkor a blintetés honestior és humilior esetében eltérd volt, vagyis
kialakult egy kettGs bintetési rendszer. (Ezekben az esetekben hianyzik a
szandékossag, Paul. Sent. 5,23,19).

Az orvost gondatlansagbdl elkévetett emberdlés esetén is felel6sségre vontak,
kilonos tekintettel a magzatelhajtasban val6 kézrem(ikédése miatt. Amennyiben az
orvos a varandos nének magzatelhajtd szert adott és alacsonyabb rendd volt, akkor
a szankcié banyamunkara itélés, ha pedig az el6kelSk tarsadalmi rétegéhez tartozott,
vagyona felének elkobzisa mellett egy szigetre szamizetés volt. E rendelkezést

% HORVATH V. — MOcz1 K.: Az orvos jogdllasa ag dkori Romdban. In: KAPPEL G. — KIS KELEMEN B.
—POZSARKO A. M. (szerk.): Az egészségiiy és a jog kapesolata. Pécsi Tudomanyegyetem Allam- és
Jogtudomanyi Kar, Orias Nandor Szakkollégium, Pécs, 2020, 27.

20 ROBERT, J-N.: Az dkori Roma. Korona Kiadd, Budapest 2006, 260.

27 Tac. Hist. 4, 81.

28 BELOW, K.-H.: Der Argt im romischen Recht. C. H. Beck’sche Verlagsbuchhandlung, Miinchen 1953, 30.
29 JOHNSON — COLEMAN-NORTON — BOURNE: Ancient Roman Statutes. Austin, 1961, 161.

49



Balint Anita
Az orvosszakmai fejlédés hatasa az orvoslassal, betegségekkel és fogyatékossaggal kapcsolatos
jogszabalyokra az 6koti Rémaban

alkalmaztik akkor is, ha az elkovetd nem rossz szandékkal kovette el a tettet, mivel
erkolesileg elitélendé dolgot vitt véghez. Ha az italtél a magzat elhajtasa mellett a
varandoés né is meghalt, akkor az elkévet6t halalbiintetéssel sujtottak. (D. 48, 19, 38,
5). Augustus a szamkivetés szigora formai (aquae et ignis interdictio, deportatio) helyett
a relegatiot alkalmazta (pl. Ovidius ellen), amely rendszerint nem volt sszekotve
polgatjog csorbitassal sem vagyonvesztéssel.

A csaszarkorban jelent meg az orvosok specializacidja is, a specializalodas
cstcspontja a Kr. u. 2. szdzadra tehetS. Kilondsen jelentSs ekkor a szemészet és a
fogaszat kivalasa és fejlédése. Ebben a korszakban valt el a sebészettSl a
nbgyogyaszat is, és ekkor jutottak jelentésebb szerephez a babdk és néi orvosok.>

Ekkor jelenik meg a varosi egészségligyi szolgalat rendszere is, melynek orvosai
ekkor mar kézpénzbdl fizetést is kaptak, valamint a szegényeket ingyenesen lattak
el. Kertletenként egy orvost alkalmaztak (archiater populares — népi f6orvos), 6sszesen
14-et. Ezek a f6orvosok az orvosok feliigyeletét lattak el, illetve a leendS orvosok
tanitasaval és vizsgaztatisaval is meg voltak bizva.3!

A csaszarkorban tehat mar egy fejlett egészséglgyi ellatasi rendszer alakult ki. A
varosi otvosok colleginmokba, orvoscéhekbe szervezédtek, a varosokban rendelSk
mukodtek (faberna medicinae), az orvosok szakmanként is specializalodtak. A 3. szazad
elsé felétdl a szervezett orvosképzés is megjelent.

A csaszarkorban az orvosok maguk négy killonb6z6 kategdriaba tartozhattak: a
rémai provinciak orvosai, az udvari orvosok, Réma varosi orvosai, illetve a hadsereg
orvosai. Az egyes orvosi csoportok kézott az orvosok jogi helyzete eltéré volt.

A provinciak orvosai immunitasszal rendelkeztek, és tevékenységukért fizetség
jart. A Severus dinasztia uralkoddsa alatt jelentek meg a medicus palatinus-ok. Severus
volt az elsG, aki udvaraban sajat fizetett orvost alkalmazott. A medicus palatinnsok
mentestltek a kézterhek aldl, és egyéb addjogi kedvezményeket is kaptak. Iz integrum
restitutio (C. 7, 35, 2, pr. Diocletian. et Maximian) és a peculinm quasi castrense illette
meg Sket. Az elsé, kizardlag orvosokat képzé intézmény is Alexander Severus (222—
234) alatt létestlt.??

Réma varos (hazi) orvosai vagy kézosségi orvosai kiilénleges poziciét toltdttek
be a varosi tarsadalomban, altalaban kilonféle kivaltsagokkal birtak. A kézosségi

3 HOFFMANN ZS. — T. HORVATH A.: Antik Medicina és Farmakoligia. JATEPRESS Szeged 2019, 181-
182.

3SUWITHINGTON, E. T.: Medical History from the eatliest times. The Hospital. 1892 Aug 20; 12(308), 341-
342.

32 ASBOTH M. — FAZEKAS M. — KONCZ J.: Egészségiigyi jog és igazgatis. ELTE Eotvos kiadé Budapest, 2020,
10. (Az egészségugyi kozigazgatis kialakuldsa. Az allami feladatok véltozasa az egészségligyben. A
gyogyitas és egészségligy kezdetei.)

3 MIKONYA GY.: Ag enrdpai egyetemek tirténete. ELTE E6tvos kiadé Budapest, 2014, 89. (ISBN 978 963
284 507 4) V6. HOFFMANN Z8. — T. HORVATH A.: Antik Medicina és Farmakoligia. JATEPRESS Szeged
2019, 192.
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orvos intézményének kialakulasa azt mutatja, hogy a Rémai Birodalom terjeszked6
varosaiban a lakossag orvosi egészségligyi ellatisanak sziikségességét az allam is
belatta, ezért azt megszervezte és biztositotta. Ezek az orvosok az elit orvosokhoz
képest gyengébb képzettséglick voltak, igy sok esetben rossz hirneviik volt, és a
jovedelmiik is messze elmaradt a rémai elit orvosokétol. 3

A hadsereg orvosainak (wmilitium medici) jogi helyzete egészen kiilonlegesen
alakult. Az orvosokat minden tarsadalmi statuszu csoportbdl toboroztak, kivéve a
rabszolgak koziil. Specializalt feladatokat lattak el (medicus castrorum, medici).

Plutarkhosz szerint mar Ceasar Kr. e. 48-ban a Pharsalus és a Dyrrachium
melletti csatdja utin a rémaiak szervezetten gondoskodtak a sebestltek és a betegek
ellatisardl, minden katona kotSszereket hordott maganal.?> Ezek a katonaorvosok
(medici ordinarins legiones), a sebestltek ellatasat a csatatér kozelében felallitott orvosi
satrakban végezték.

Egy Ulpianus 4ltal leirt jogeset arrdl tanuskodik, hogy mar ebben a korszakban
is az eset eldontéséhez babaasszonyok szakmai véleményére volt szitkség. A
fragmentum szerint: ,,Az isteni testvérek idején® megjelent egy férj, aki azt allitotta,
hogy felesége terhes, aki ezt tagadta. Miutan a csaszarokkal konzultaltak a témaban,
egy rescriptumot intéztek Valerius Priscianushoz, a praetor urbanushoz, a kévetkezé
széveggel. ,,Ugy tinik, Rutilius Severus valami rendkiviili dolgot kér, amikor gyiamot
kér feleségének, aki elvalt t6le, és aki azt allitja, hogy nem terhes. Ezért senki sem
fog meglepédni, ha Mi is 4 tervet és jogorvoslatot javasolunk. Ha a férj kitart
kovetelése mellett, a legcélszertbb lesz, ha kivalasztjuk egy tekintélyes asszony hazat,
ahova Domitia bemehet, ¢és harom, szakmajukban jartas és megbizhaté
babaasszony, miutin kivalasztottitok, megvizsgalja 6t. Es ha mindannyian, vagy
csak ketten kozlik, hogy ugy tlnik, terhes, akkor az asszonyt ra kell venni, hogy
fogadjon gyamot, mintha 6 maga kérte volna. Ha nem sziil gyermeket, akkor a férje
tudja, hogy szégyenbe kertl, és hogy a j6 hirneve is érintett lesz, és nem alaptalanul
fogjak azt allitani, hogy ezt azért talalta ki, hogy a feleségét megkarositsa. Ha azonban
az emlitett n6k mindegyike, vagy tébbségiik kijelenti, hogy az asszony nem terhes,
nem lesz ok a gyam kijel6lésére” (D. 25, 4, 1).

Ulpianus szerint az orvos a tiszteletdfjaért extra ordinem eljarast indithatott.
Emellett a jogtudésok megengedték, hogy a paciens ellenigényét is az extraordinaria
cognitidban figyelembe vegyék. Fontos azonban, hogy szabad ember a neki okozott
hegek, sebhelyek vagy masféle torzuldsok miatt nem érvényesithetett igényeket, de
ha az orvosnak fizetett dfjat — akkor erre az Gsszegre és a gyégyitas dijara, valamint

3 MAYER F. K..: Az orvostudomdny torténete. Budapest, 1927, 111. V6. JOZSA L.: A kérhdzi rendszer
kialakul4sa a bizanci birodalomban. Comm. de Hist. Artis Med. 214-217, 2011, 5.

35 DION: Auntiguitates Romanae 9, 50.

36 Marcus Aurelius és Lucius Verus (divorum fratrum) tarscsiszarsaga idején (161-169)
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az okozott fogyatékossag miatt az elvesztett munka értékének pénzbeli 6sszegére is
lehetSssége volt igényeket érvényesiteni.’

5. Posztklasszikus kor

A Kr. u. 3. szazad kozepétdl 527-ig tartott, tilnyomoban a dominatus idészaka. A
kor jellemzGje a katonai és politikai instabilitas, a gazdasdgi hanyatlas, ami maga utan
vonta a jog hanyatlasat is. A dominatus idején az orvosok tovabbra is szerepet
jatszottak a tarsadalomban, de a kbzegészségligy és az egyéni egészségligyi ellatas, az
orvosi ellatas sokszor hattérbe szorult.

A keresztényildézések idején a keresztény magiaval gyogyitokat is perbe fogtak.
Rémaban Kr. u. 282-283-ban zajlott Kozma és Damjan ingyen tevékenykedd
gy6gyitok pere, ahol a vad keresztény magiaval val6 gyogyitas volt. A kihallgatasukat
végz6 csaszar, Carus (Kr. u. 281-283) szabadon bocsitotta Oket, tgylikben
marasztalé bunteté itéletet nem sziiletett. Végil a sajat — nem keresztény tanokat
vallé — orvostarsaik mészaroltak le 6ket.38

313-ban Nagy Constantinus kiadta a milandi edictumot, amely véget vetett a
keresztények tldézésének. A Rémai Birodalom is egyre inkdbb kereszténnyé vilt,
ennek vonzataként pedig a csaszar egyes tipikusan értelmiségi foglalkozasokat
kilonféle kivaltsagokban részesitett. Az elsé ilyen rendelete 321-ben jelent meg, és
az orvosok, tanitok és tandrok minden teherviselés aldli mentességét biztositotta,
valamint elrendelte munkabériik kifizetését is (C.Th. XIIL. 3,1). Ot évvel késSbb,
326-ban egy ujabb rendelettel mentesitette a £6 udvari és varosi orvosokat (archiatri)
minden tehertdl és kotelezettségtdl, s6t ezt az elGjogukat fiaikra is kitetjesztette
(C.Th. X111, 3,2). Majd 333-ban Nagy Constantin megerdsitette az el6z6 csaszarok
minden olyan rendelkezését, amelyek tehermentességet adtak az orvosoknak, és az
orvosok feleségét és fiait is ebben a kedvezményben részesitette. Elrendelte, hogy
az emlitettek nem kotelezheték katonai szolgalatra, hazukat pedig tilos szallasként
elfoglalni (C. Th. XIII. 3,3). Kr.u. 362-ben Flavius Claudius Julianus csaszar a kertleti
orvosok (archiatri) felmentését rendelte el minden kézfunkci6 aldl életiik hatralévé
részére (C. Th. XIII. 3. 4.).

6. Iustinianus kora (527-565)

Tustinianus emelte a Szt. Samson-kérhazat (Orphanotropheion), de emellett mar az
5. szazadtdl alapitottak Jeprosoriumokat, lelenchazakat, ahol a vilagi orvosok mellett

7 Ulp. D. 50,13,1,1; Gai. D. 9,3, 7.1
3% VANYO L.: Okeresgtény irok (szetk. Vany6 Laszlo) Ford. Bp., 1983-91: A Rémdban clhunyt szent,
ingyenes orvosoknak, a csodatevé Kozma és Damjannak palyafutisa (ford.: Orosz Laszl6).
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szerzetesek is részt vettek a betegek ellitasdban. Iustinianust is ilyen
szerzetesorvosok kezelték. Aetius, aki Tustinianus comes obsequii cimmel felruhazott
udvari orvosa volt, Btk xtprya eyyotdeya cim alatt orvosi gyljteményes munkat
adott ki.%

A mai kérhazak Osét a  zarandokok menhelyei (noszokomeion) és  a
konstantinapolyi korhazak (xenodochium) jelentették. Utobbiban mar elkiilonitették a
sebészi és a lazas (fert6z6) betegeket. Az osztalyokat f6orvosok és ,,adjunktusok”
vezették. Mar a 4. szazadban valamennyi beteg kiillon 4gyon és tiszta, cserélt
agynemuin fekidt. Matracaikat évenként cserélték, a hasznaltakat elégették, de voltak
perforalt matracaik is a magatehetetlen betegek dpolasinak megkonnyitésére.
Ezekbdl lettek az ispotalyok, amelyek évszazadokon keresztil fennmaradtak®. A
mai kérhaz &se csupan a birodalom keleti felében jelent meg a kereszténység
évszazadaiban a xenodokbinm-hospitale tipusi, szegénygondozasi feladatokat is ellato,
s egyértelmuiien a keresztény kultuszhoz k6t6dé intézmények formajaban.#!

A Codex lustiniani szamos orvosokkal és egészségliggyel kapcsolatos szabalyt
tartalmaz. A 10. konyv foglalkozik a professzorokkal és az orvosokkal. Emellett a
12. koényv tartalmazza Gordianusz csaszar rendelkezését a leszerelt fogyatékos
katonak visszahelyezésének tigyében, melyet orvosi véleményhez kétottek. (C. 12,
53, 6).

Tustinianus uralkodasa alatt az orvosok nem kaptak kozvetlentl a csiszari
kormanyzattdl vagy az dallamtdl fizetést, de a birodalom kiilonb6zé részein
maganpraxist folytathattak, {gy a betegektdl vagy mecénasaiktdl kaptak dijazast. Az
egészséglgyi ellatdsban részt vevs koérhazak fenntartdsa is az adomanyokbdl és a
jotékonysagi felajanlasokbdl tortént.+?

7. Osszegzés

A Romai Birodalomban az orvosok kilonb6z6 korszakbeli tarsadalmi
helyzetérdl elmondhatd, hogy tevékenységi korik, tarsadalmi helyzetik és ezzel
Osszefiiggésben a szakma érdeme, hirneve rendkiviill heterogén volt. Az orvosi
szakma fejlédése a tarsadalom fejlédését kovette, hiszen az orvosok szdma az
urbanizacioval és a lakossag varosokba valé koncentral6ddsaval nétt, ahogy Roma
metropolisz lett. Az orvosok szamdnak folyamatos névekedése jelentGsen

39 KARAMANOU, G. — TSOUCALAS, K. — LAIOS, E. — DELIGEOROGLOU, E. — AGAPITOS, G. —
ANDROUTSOS: Uterine cancer in the writings of Byzantine physicians. JBUON 2015; 20(4), 1645-1648.
40 JOZSA L.: A kérhazi rendszer kialakulasa a bizanci birodalomban. Comm. de Hist. Artis Med. 214-217,
2011, 5-24.

4 JOZSA L.: A kérhazi rendszer kialakulasa a bizanci birodalomban. Comm. de Hist. Artis Med. 214-217,
2011, 5-24.

42 DMITRIEV, S.: Eatly byzantine public physicians. Byzantion 2017, Vol. 87, 2017, 207-231.
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hozzajarult a rémai tarsadalom hellenizal6dasahoz, amely a csdszarkorban érte el
cstcspontjat.

Az igények névekedésével azonban nemcsak az orvosok szama nétt, hanem az
orvosok minésége, mikodése és tarsadalmi helyzete is megvaltozott. A birodalom
fejlédése soran az orvosi ellatas intézményesiilt, az orvosok presztizse is névekedett,
valamint szakmai elkilénilés — specializacié jott 1étre —, melyet az egészségiiggyel
kapcsolatos szabalyok valtozasa és fejlédése is kovetett. A kezdeti archaikus
jogszabalyok, a jogfejlesztés eredményeképpen egyre inkdbb a megvaltozott
tarsadalmi igényekhez igazodtak.

Mivel az orvosok id6vel nélkilézhetetlenné valtak a Rémai Birodalom
mindennapos egészségligyi ellatasaban, igy id6vel a romai tarsadalom fontos részévé
valtak. A rajuk vonatkozo, és a hozzajuk kapcsolédd egészségligyi problémak jogi
szabalyozasa tévén nemcsak az orvostudomany, hanem a jogtudomany fejlédését is
befolyasoltak.
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DAJKA ZSOLTNE*

A munka viligiaban megjelend 1ij kihivisok

Absztrakt: A munka meglétének szerepe jelentésen felértékel6détt napjainkban. A COVID
megjelenése véltozast hozott mind a munka, mind a maganélet terén és bizonyos
munkaszervezési folyamatokat is felgyorsitott. A munkavédelem célja az, hogy a
munkahelyeken a munkavallalok részére biztositsa a munkavallalok fizikai, mentalis és
szocialis egészségét és biztonsagat. Ennek fontos szempontja a munkavallalék védelme olyan
kockazatoktol, amelyek sériiléseket, betegségeket vagy baleseteket okozhatnak. A
kézelmultban djonnan megjelend pszicho-szocialis kockazatai jellemz&en olyan technikai és
szervezeti valtozasokbdl fakadnak, mint a munkaszerz8dések 4j formai, a munka
bizonytalansiga, az intenzivebb munka, a nagyfoku érzelmi teher, az id6s6dé munkaerd,
valamint a munka és a maganélet egyensulyanak a felborulasa. A kockazatértékelés szerepe,
hogy az adott munkahelyen a munkavallalékat mi karosithatja, veszélyeztetheti és milyen
ovoéintézkedések szitkségesek az  egészségkarosodds megel6zése  érdekében. A
kockazatértékelés elvégzéséhez nem feltéteniil kell minden esetben laboratériumi
vizsgalatokat, illet6leg miszeres méréseket végeztetni, koltséges szolgaltatisokat igénybe
venni. Az esetek legnagyobb részében a kockazatértékelés az eddig is meglevé munkavédelmi
kovetelmények ellendrzését, a hidnyossigok megszintetését jelenti, amelyben a legfontosabb
eszkoz a széles kord munkavédelmi ismeret.

Kulcsszavak: digitalizacié, munkavédelem, kockdzatértékelés, pszichoszomatikus tényezd

Abstract: The role of having a job has been significantly appreciated these days. The
emergence of COVID brought changes in both work and private life and accelerated certain
work organization processes. The purpose of occupational health and safety is to ensure the
physical, mental, and social health and safety of employees at the workplace. An important
aspect of this is the protection of employees from risks that can cause injuties, illnesses, or
accidents. The recently emerging psycho-social risks typically arise from technical and
organizational changes such as new forms of employment contracts, job insecurity, more
intensive work, high emotional burden, an aging workforce, and disruption of work-life
balance. The role of the risk assessment is to determine what can harm or endanger the
employees in the given workplace and what protective measures are necessary to prevent
health damage. To carry out a risk assessment, it is not necessary in all cases to have laboratory
tests or instrumental measurements performed, or to use expensive services. In most cases,
the risk assessment means checking existing occupational safety requirements and eliminating
deficiencies, in which the most important tool is extensive occupational safety knowledge.
Keywords: digitization, occupational health and safety, risk assessment, psychosomatic
factor
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1. Bevezetés

»A munka vilaganak j6v6jét harom egymassal 6sszefliggs dimenzié hatdrozza
meg: a munkaers, maga a munka tartalma és a munkavégzés helye. Mindharom
teriileten oriasi valtozasok zajlanak, amelyek mar a pandémia el6tt is lithatéan
alakitottdk a munka vilagat, ugyanakkor az elmult év ennck a viltozasnak a
sebességét Iényegesen felgyorsitotta.”!

A digitalizacié megjelenése gyorsan megvaltoztatja a munka vilagat, 4j és
korszert munkavédelmi megoldasokat igényel. A digitalizaci6 azt is eredményezheti,
hogy egyes munkavallalok jobban ki lesznek téve a munkavédelmi kockazatoknak,
példaul az ergonémiai és biztonsagi kockazatoknak. ,,Az j technologidk ugyanis
olyan 1j élethelyzeteket is generdlnak, amelyek azon a ponton tul lesznek, ami a
kolesonos alkalmazkodasbol fakad. Olyan szabdlyokra van sziikség, amelyek a lehetd
leggyorsabban képesek reagalni a kritikus helyzetekre. Ez a szabalytipus a szabvany.
A szabvanyok alkalmazasanak elsédleges terepe a munkahely, ahol az ember és gép
egyttt dolgozik.”?> A munkavédelem célja a biztonsigos, az egészségre nem
artalmas, a dolgozok testi épségét, egészségét, munkaerejét kiméls
munkakérilmények megvaldsitasa. A munkakornyezetben 1év6 kéroki (fizikai,
kémiai, biolégiai, ergonémiai, pszicho-szocidlis) tényezSk szintjének feltarasa,
tovabba a végzett munkabdl és a munkakornyezet hatdsaibol ad6dé megterhelés
mennyiségi meghatarozasara alkalmas eljarasok, valamint olyan vizsgalatok, amelyek
eredményeként javaslat tehet6 a munkabdl és a munkakérnyezetbdl szarmazéd
egészségkarositd kockazatok kezelésére (csokkentésére). A koézelmdlt Gjonnan
megjelend pszicho-szocidlis kockazatai jellemzéen olyan technikai és szervezeti
valtozasokbol fakadnak, mint a munkaszerzédések 4j formai, a munka
bizonytalansaga, az intenzivebb munka, a nagy érzelmi teher, az id6s6dé munkaerd,
valamint a munka és a maganélet egyensulyanak a felborulasa.

A kockazatértékelés a megel6zés jelenleg legkorszeribbnek tekintett eszkoze,
amely a meglévé munkahely és munkakornyezet valds allapotabol indul ki és feltarja,
illetve  meghatarozza  mindazokat a  valészindsithetéen  bekovetkezd

2 MELYPATAKI G.: Az Ipar 4.0. és a _jog kapesolata — Problémafelvetések a foglalkoztatds és szocidlis biztonsdg
témakdire Fkapesdn. https://edit.elte.hu/xmlui/static/pdf-viewer-master/external /pdfjs-2.1.266

dfPsequence=1&amp;isAllowed=y (letoltés ddtuma: 2023.12.12.)
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egészségkarositd hatasokat és veszélyforrasokat, amelyek a munkafeladatokat
végzbkre nézve veszElyt vagy egészségkarosodast jelenthetnek.

2. Digitalizacié

A technolégiak megjelenése, mint a mesterséges intelligencia (Al), az
egyuttmtkéds robotika, a digitalis munkatigyi platformok és ezzel egyidejileg a
tavmunkaban dolgozé munkavallalok szamanak jelent6s névekedése lehetSségeket
kinal a munkavallalok és a munkaltatok szamara, ugyanakkor j kihivasokat és
kockazatokat is jelent a munkahelyi biztonsag és egészségvédelem szempontjabol.

Az EU-OSHA célja az, hogy biztonsagosabb és egészségesebb munkahelyeket
garantaljon mindenki szdmara a munka digitalis viligaban azaltal, hogy csokkenti a
digitalizacionak a munkavallalok biztonsagara és egészségére gyakorolt negativ
hatasait, illetve maximalizdlja a digitalis technolégiak altal kinalt megelSzési
lehet6ségeket. Ez most idészeribb, mint valaha, mivel a gazdasag és a tarsadalom
digitalizdcidja az Eurdpai Unié széles korben hangoztatott kiemelt teriilete.””

A digitalis technolégiak és a széles kord Osszekapcsolhatdsig a nagyobb
rugalmassag, illetve a munka és a maganélet k6zotti jobb egyensily lehet6ségét
kindlja. Ezzel szembe az dllandé elérhetéség irant megnovekedett igény,
rendszertelen munkaidét, a munkahelyi és a maganélet k6zotti hatar elmosodasat és
bizonytalan foglalkoztatasi formakat is jelenthet.

LA digitalizaci6 és az automatizacié ugyanakkor valtozasokat hoz a munkahelyi
strukturaban és a munkafolyamatokban is. Az egyszer(bb, rutinszerd feladatokat
egyre inkabb gépek és algoritmusok végzik, mig a munkavallalok szerepe inkabb a
kreativ gondolkodasra és az Osszetett problémamegolddsra Gsszpontosulhat.
Emellett megvaltozhat a munkahelyi hierarchia és a szervezeti struktira is, ahogy az
emberek és a gépek kozott egylittmikodés dinamikaja alakul.”4

A digitalis platformon végzett munka minden olyan munka, amelyet valamilyen
online platformon keresztil vagy annak kozvetitésével végeznek. Az online
platformok olyan digitalis technolégidkon mikodé online piacterek, amelyek
lehetévé teszik a munkaerd iranti kereslet és a munkaer6-kinalat 6sszehangolasat.

,»A hagyomanyos irodai munkavégzés mellett a tAivmunka és a hibrid, azaz a
részben otthon, részben a munkahelyen t6rténé munkavégzés is egyre elterjedtebb
alternativak, amelyek szdmos el6nyt, de szamos kihivast is jelenthetnek a
munkavallaloknak és a munkaltatéknak egyarant. Ahhoz, hogy a tavolrdl térténd
munkavégzés valoban hatékony és mindkét fél szamara kielégité legyen, ki kell

3 https://osha.curopa.cu/sites/default/files/Digitalisation and OSH HU.pdf  (letSltés — datuma:
2023.12.13.)
4 https://gazdasagielet.hu/2023/08 /17 /a-munkaeropiac-digitalizacioja-es-az-automatizacio-hatasa

(letoltés datuma: 2023.12.13.)
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alakitani a megfelel6 munkafolyamatokat és egy tdmogaté infrastruktarat.””’s A
tavmunka a tavolbol térténé munkavégzés, melyet informaciés technologia
segitségével végeznek a munkavallalok. Fontos és egyre névekvé szerepet tolt be a
munkahelyeken, és jelent6s hatdssal van a munkavallalok egészségére, jolétére és
biztonsagara.

A hibrid munkavégzést egyre tobb vallalat vezeti be, ami azt jelenti, hogy a
kollégik dolgozhatnak otthonrdl is és az irodabdl is, vagy akar a kett6t valtogatva.
Ahhoz azonban, hogy ez a rendszer mikddSképes legyen, djfajta gyakorlatok,
megoldasok bevezetésére van sziikség.

MegjegyzendS, hogy egy cég eredményesen tudjon mikédni hibrid
munkavégzéssel, bizonyos feltételeknek kell teljesiilnie, melyek hidnyaban
problémdk mertlhetnek fel a kommunikicié és a feladatok kiadasaval és
ellendrzésével. Mindenképpen fontos, hogy a munkavallalok érezzék a céghez valo
tartozasukat és képesek legyenek kotédni a csapatukhoz vagy a felettesiikhéz, ne
érezzék azt, hogy kimaradnak a csapatmunkabdl.

3. Munkavédelem

A munkavédelem az egészséget nem veszélyeztetd, biztonsagos munkavégzés
kovetelményeinek Osszességét, az egészséget nem karosité munkakériilmények,
munkakornyezet, munkaeszk6z6k megteremtését és alkalmazasat jelenti.

Az egészséget nem veszélyezteté és biztonsigos munkavégzésre vonatkozéd
szabalyokat ugy kell meghatarozni, hogy végrehajtasuk megfelel6 védelmet nyujtson
a munkavallalokon tilmenéen a munkavégzés hatokorében tartézkodoénak és a
szolgaltatast igénybe vevonek is. A munkaeszkézoket ugy kell kialakitani, hogy
lehetéleg zarjak ki a nem szervezett munkavégzés keretében torténd
rendeltetésszeri hasznalat esetén is a balesetet, az egészségkarosodast.

54. § (1) Az egészséget nem veszélyeztetd és biztonsagos munkavégzés érdekében
a munkaltat6 koteles figyelembe venni a kévetkezé altalanos kévetelményeket:
d) az emberi tényezé figyelembevétele a munkahely kialakitasanal, a munkaeszk6zok
és munkafolyamat megvalasztasanal, kiilonos tekintettel az egyhangu, kotott titemd
munkavégzés idGtartamanak mérséklésére, illetve kdros hatasinak csokkentésére, a
munkaidé beosztasara, a munkavégzéssel jard pszicho-szocialis kockazatok okozta
igénybevétel elkeriilésére.

A munkavédelemnek fontos eleme a megfelel6 tijékoztatds, amit a
munkavégzést megel6z6en kell a munkavallaloknak megadni. Emellett rendszeresen
ellendriznie sziikséges a kévetelményeknek valé megfelelést, a tudomasara jutott

5 https://www.profession.hu/cikk/a-tavmunka-es-a-hibrid-munkavegzes-kihivasai-es-megoldasai
(letoltés datuma: 2023.12.14.)
6 1993. évi XCIII. t6rvény a munkavédelemrdl 54. § (1) (d) bekezdés
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rendellenességeket, bejelentéseket ki kell vizsgalnia és sziikség esetén azonnal
intézkednie kell az egészség vagy esetleg akar az emberi élet megdvasa érdekében. A
munkaltato6 feladata az Gj belépé dolgozék munkavédelmi oktatasa, a védSeszkézok
allapotanak feliilvizsgalata, karbantartdsa, javitds vagy poétlasa, de ugyanigy a
foglalkozasi megbetegedés vagy munkabaleset esetén meghatarozott eljaras szigoru
betartasa is. A munkavallalé csak olyan munkara és akkor alkalmazhato, ha az adott
munka megfelel a  testi/szellemi/pszichés  allapotinak, adottsdgainak,
foglalkoztatasa az egészségét, testi épségét karosan nem befolyasolja, foglalkoztatisa
nem jelent veszélyt a munkavallalé reprodukciés képességére, magzatara, masok
egészséglt, testl épségét nem veszélyezteti és a munkara foglalkozas-egészségiigyi
alkalmassagi vizsgilat eredménye alapjan alkalmasnak bizonyult. Tehat lathatjuk,
hogy milyen fontos szerepe van a foglalkozas-egészségiigyi szolgalatnak, mely
kozremlkodik — az  egészséges  munkakornyezet  kialakitisaban @ és  az
egészségkarosodasok megel6zésében. Feladata egyrészt a munkahelyi megterhelések
(fizikai, szellemi, lelki) és a munkakornyezeti kéroki tényezdk (fizikai, kémiai,
bioldgiai, pszicho szocidlis, ergonémiai) felkutatisa, folyamatos ellenérzése,
masrészt, hogy javaslatot tegyen arra, milyen moddszerekkel lehet ezeket olyan
szinten tartani, ami nem karositja az egészséget.

A foglalkozas-egészségligyi szolgalat a munkavédelemrol szo6l6 torvény alapjan
részt vesz a munkavédelmi tizembe helyezésben, a munkabalesetek kivizsgalasaban
és segiti a munkaltatokat munkahigiénés, munkaegészségiigyi és foglalkozas-
egészséglgyi tanacsadassal.

A biztonsagos és egészséges munkavégzés kovetelményeit miszaki, szervezési
eszkozokkel kell ellatni. A  technologiat ugy kell kialakitani ¢és olyan
munkaeszk6zoket kell hasznalni, hogy ne jelentsenck balesetveszélyt, a munka
kornyezeti tényez6i (levegd, zaj, h6mérséklet) egészségligyi artalmat ne okozzanak.
Amennyiben a miszaki védelem teljes kord biztonsigot nem tud adni,
mindenképpen hasznaljuk az egyéni védéeszkozoket, védbfelszereléseket.

A munkaltaté kotelezettsége  dolgozok egyéni védofelszereléssel valo elltisa,
mely nem harfthaté at a dolgozoéra. Megfelel6 védSeszkoz kell, amely a munkahelyi
veszélyforrasok ellen megfelel6 védelmet nydjt a munkavallalék részére. Olyan
védbeszkéz  gyarthatd, forgalmazhat6é, hasznalhatd, amelynek  érvényes
munkavédelmi minésitése van, munkavédelmi szakértelem sziikséges az egyéni
védbfelszerelések  megvalasztasahoz. A munkaltaté  kotelessége az  adott
munkavégzéshez rendelt védéfelszerelés kivalasztasa az artalom alapjan.

A munkaltaté altalaban belsé szabalyzatban régziti a munkakért és a hozza
tartozé védbeszkoz jegyzékét, meghatirozza azokat a munkakoroket, amelyekben
védéfelszerelést kell hasznalni, és el6irja a munkafeladat ellatasihoz sziikséges
védébfelszerelés tipusat.

4. Pszicho-szocialis kéroki tényez6k
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A munkavallalé kapcsolédik a mikré-és makro tarsadalmi intézményekhez a
munkaban és a maganéletben. Ezaltal pszicho-szocialis terhelések, traumak az egyén
valés érdekeinek, értékeinek és érzelmi elvarasainak masok altali tényleges
megsértésébdl erednek. A pszicho-szocidlis traumak sulyossaga eltéré lehet, de
mindig a munkavallal6 és személyiségkornyezete konfliktusardl van  szo.
Napjainkban gyakoribbak a pszicho-szocialis koroki tényezék, amelyek a munka
vilagaban érik a munkavallalokat.

Az Mvt. 87.§ 1/H. szerint: ,,A munkavallalét a munkahelyén éré azon hatdsok
(konfliktusok, = munkaszervezés, munkarend, foglalkoztatasi  jogviszony
bizonytalansiga stb.) Osszessége, amelyek befolydsoljak az e hatasokra adott
valaszreakcioit, illetSleg ezzel Osszefliggésben stressz, munkabaleset, lelki eredett
szervi (pszichoszomatikus) megbetegedés kévetkezik be””

Pszichés tényez6k a nagy koncentraciot igénylé6 munka, tdl intenziv vagy
egyhangt munka, ¢éjszakai munka, egyedul vagy elszigetelten végzett munka,
személyek fenyegetése, a feladatok, munkafolyamatok vagy munkavégzés szervezési
hidnyossaga, Osszehangolatlansiga, tisztizatlansiga vagy attekinthetetlensége, tdl
sok vagy tul kevés informaci6, emberi kapcsolati tényez6k.

A pszicho-szocialis kéroki tényez6k pszichoszomatikus tiineteket, panaszokat
okozhatnak, melynek szamos fokozata létezik, a legjellemzébb tipusai: reggeli
faradtsag, fejfajas, clalvasi és alvasi zavarok, gyomorfdjdalom, vérnyomasvaltozas
altal nem indokolt gyakori fokozott szivdobogas. Sulyosabb formai neurdzis,
szivtitmuszavar, hiperténia.

A munkahelyi stressz megel6zésében kitiintetett a szerepe a munkavédelmi
szakemberecknek és a munkaegészségligyi szaktevékenységet ellatd szolgaltatok
szakembereinek, mivel a kockazatértékelés és az atfogd munkahelyi megel6zési
stratégia kialakitisa munkavédelmi (munkabiztonsigi és munka-egészségligyi)
szaktevékenységnek mindsil és kiterjed a munkavégzés idegi és lelki hatdsaira, a
munkakornyezet pszicho-szocialis kéroki tényezdire, a szocidlis kapcsolatokra is. A
munkaltat6 megel6z6 intézkedései csak akkor lehetnek hatékonyak, ha a
munkavallalokkal, illetve a munkavédelmi képvisel6kkel is el6zetesen konzultdlnak,
tanacskoznak.

A munkahelyi szervezet tehat szamos pszicho-szocialis terhelés, konfliktus
forrasa, példaul a munkavallal6 elvesziti a munkajat és nem tudja a csaladja szamara
az anyagi biztonsagot nyyjtani, valamint, ha munkat kell vallalnia és sokat ingazik
tavol a csaladjatol sulyos trauma érheti. A munkahelyi konfliktusok alakulhatnak ki
a munkatarsakkal, munkahelyi vezet6kkel.

»Napjainkban a munka vilagat jellemz6 technikai és szervezeti valtozasok, az 4j
és az ujonnan kialakulé kockazati forrasok és a tulzott idegi (mentalis) és pszichés

71993. évi XCIIL. térvény a munkavédelemrdl 87. § (1/H.) bekezdés
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(lelki) megterhelések jelentik a legf6bb veszélyt a foglalkozasi egészségre nézve. Az
enrdpai munkavillalok kozel egyharmada pszicho-szocidlis kdroki tényezdknek van kitéve,
fokozott pszichés terheléssel jarod tevékenységet végez és a munkavégzése sorin
fokozott baleseti veszéllyel is szamolni kell, amelyek munkahelyi pszicho-szocialis
kockazatok kialakulasihoz vezethetnek. [EU — OSHA]®

»A  kockdzati elemek aranyanak mértékét egy adott munkavégzéssel
Osszefliiggésben nagyban befolyasolja az, hogy mely iparagban, milyen anyagokkal és
milyen technikai megoldasok alkalmazasaval torténik. A kockazati tényezdk
spektruma széles a leesés elleni védelemtdl a kémiai és egyéb jellegli expozicidkig.
Szamos jogszabaly és egyéb mas jellegli szakmaspecifikus szabaly foglalkozik a
kockazati tényez6kkel és azok kivédésével is, 6nmagaban ennek az adott tertlet
vizsgalatakor jelent6s mértékl szabalyanyagnak az attekintését és rendszerezését is
jelenti.””?

5. Ergonomiai koroki tényezék

Az ergonémia egy gyors ttemben fejlédé tudomanyterilet, mely az ember-gép
munkakoérnyezet kapcsolatat vizsgalé tudomanyag, célja, hogy a munkakoérnyezetet
és munkaeszkozoket az emberhez igazitsa. A kijelz6k és a szabalyozé miszerek,
valamint a vezérld szervek kialakitasa és elhelyezése; a munkahelyek (ezen belil
elsésorban az iilések) tervezése; a munka-kornyezet (zaj, vilagitas stb.) szabdlyozasa.
»Az ergonémia f6 célja, hogy az emberi igények kielégitése mellett novelje a
hatékonysagot és a megbizhatésagot. Kideriilt ugyanis, hogy az ember
képességeinek és a gép lehetSségeinek Osszekapcesolasa - optimalis kérnyezeti
feltételek mellett - 1ényegesen képes javitani a rendszer mikodését. Ez a szemlélet
jellemezte az ergonémia torténetének, és valamennyi teriletét.”10

Napjainkban a szamitégéppel dolgozok, gyakran panaszkodnak faradtsagra,
idegességre, szembantalmakra, valamint fej, hat vagy kézfajasra. Ezek a panaszok a
ergonomikus szamitégépes kornyezet hidnya miatt és az ebbdl szarmaztathaté nem
megfelel testtartasbol erednek. Az ergonémiai kéroki tényezd hatisa a faradasi
jelenségekben nyilvanul meg jellemz&en, elsGsorban a musculoskeletalis rendszert
(izomfaradas) és a kézponti idegrendszert (pszichés faradas) érinti, tehdt a szervek
érintettsége az ilémunkahelyek példajan jol bemutathato.

8 https://www.nincsbaleset.hu/dokumentumok/23-a-munkahelyi-pszichoszocialis-kockazatok-kezelese
(letoltés datuma: 2023.12.15.)

¥ MELYPATAKI G.: A veszélyes anyagokkal foglalkoz6 tizemek létesitésével és mikodtetésével Gsszefiiged
munkajogi és tarsadalombiztositasi felelésségi kérdések. Publicationes Universitatis Miskolcinensis Series
Juridica et Politica, Tomus XXXV, 2017, 366-380.

10 UNGVARY Gy.: Munkaegészségtan, 2000, 621
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Elmondhatjuk, hogy a munkavédelem és az ergonémia fogalma, kilonosen
szellemi munkavégzés esetén jellegzetesen irodakban egybefonédik. Megjegyzendd,
azokon a munkahelyeken, ahol az ergonomikus szempontok érvényestlnek,
tapasztalni fogjak, hogy a dolgozok koézérzete javul, elhivatottabbak és
motivaltabbak lesznek. Ezaltal a betegszabadsagok szama pedig csékkeni fog, ha az
irodaban a szamitégépes ergonémiai érvényesil. Egyre jobban felértékelédnek
munkahelyvaltasnal is az ergondmiai tényezok, fontos szempont a munkavallalonak
a munkakornyezet. Olyan munkahely kialakitisa, ahol szamitégépes munkat
végeznek, meg kell, hogy feleljen az ergonémiai elvarasoknak a munkahelyen
eltdltott id6 mennyiségétdl fliggetlenil is. Kérdésként felmeriil, hogy a korabban
beszerzett butorok, munkaszékek, vilagitasi rendszer nem felel meg a legujabb
kovetelményeknek, a munkahelyek lecserélése vagy atalakitasa a cégek szamara
komoly anyagi raforditast igényel, a dolgozok nem tudjak megfeleléen hasznalni a
munkahelyeiket és szamitogépjiiket, akkor a hatékonysaguk is romlik, ezaltal t6bb
idé6t toltenek betegallomanyban, amely szintén kéltségtébbletet jelent. Mérlegelni
kell, hogy az egyszeri raforditasi koltség lesz a kevesebb, vagy a hosszu idejd
bevételcskkenés okoz-e tobb kart a cégek szamara.

Nagyon fontos szempont tehat, hogy ha a munkavallalé vidam és egészséges
kérnyezetben végezze a munkajat, ahol az ergonomikus szempontokat figyelembe
veszik, akkor a véllalat is sok uj 6tlethez és innovaciohoz jut. Az elégedett és
munkdjat szereté munkavallalé energikus és elhivatott, ami noveli a produktivitast,
ehhez elengedhetetlen a j6 kbzérzet és szeretheté kornyezet is.

6. Kockazatértékelés

A kockazatértékelés és a kockazatbecslés olyan jogintézmény, mely mind a
munkavallalok testi épségének védelméhez, mind az egészségvédelemhez szorosan
kapcsolédik. A kockazatértékelés feltarja a  hidnyossagokat, kockazatokat,
veszélyeket, melyeknek a munkavallal6 ki van téve, majd csOkkentésére,
megszintetésére intézkedéseket  hatdroz mega  felel6sék  és  hatarid6k
megjeldlésével. Kotelezé dokumentum minden vallalkozasnal a kockdzatértékelés,
ha mar 1 £f6 munkavallal6ja vagy akar segit6 csaladtagja részt vesz a tevékenység
végzésében. A kockazatértékelés elkészitése munkavédelmi- és foglalkozas-
egészséglgyi szaktevékenységnek mindsiil: vagyis munkavédelmi és tizemorvosi
végzettséggel rendelkezd szakemberek végezhetik el ezt a feladatot.

»A munkaltatonak rendelkeznie kell kockazatértékeléssel, amelyben kételes
mindségileg, illetve sziikség esetén mennyiségileg értékelni a munkavallalok
egészségét és biztonsagat veszélyezteté kockdzatokat, kilonos tekintettel az
alkalmazott ~munkaeszkézokre, veszélyes anyagokra és  keverékekre, a
munkavallalokat ér6 terhelésekre, valamint a munkahelyek kialakitasara.
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A kockazatértékelés soran a munkaltaté azonositja a varhatd veszélyeket
(veszélyforrasokat, veszélyhelyzeteket), valamint a veszélyeztetettek korét, felbecsiili
a vesz€ly jellege (baleset, egészségkarosodas) szerint a veszélyeztetettség mértékét.
A kockazatértékelés soran az egészségvédelmi hatarértékkel szabalyozott koroki
tényez6 el6fordulasa esetén munkahigiénés vizsgalatokkal kell gondoskodni az
expozicié mértékének meghatarozasarol.” 11

»A  kockazatértékelést 6t Iépésben lehet meghatarozni. Elsé Iépésben a
veszélyeket és a veszélyeztetettek korét kell azonositani, ami azt jelenti, hogy fel kell
tarni, a kart okozd, tényezlket, és a veszélynek kitett munkavallalokat. Masodik
lépésben torténik meg a kockazatok értékelése és rangsorolasa. A felallitott
fontossagi sorrend segit annak eldontésében, hogy hol kell a leggyorsabban
cselekedni és hol elegendé egy hosszu tavu intézkedési programot Osszeallitani. A
harmadik lépésben azt el kell eldonteni, hogy milyen intézkedéseket kell tenni,
figyelemmel a hatalyos jogszabélyokra is, annak érdekében, hogy a munkavallalok és
masok egészsége ¢és biztonsiga biztositva legyen. Negyedik 1épés feladta, a
megel6z6-¢és védbintézkedések bevezetése, annak meghatarozasa, hogy ki mikor, és
mit tesz egy-egy feladat végrehajtasa soran, és melyek azok az eszk6zok, melyek az
intézkedés végrehajtasara szolgalnak. Végiil az 6tédik 1épésben nyomon kell kévetni,
és feliil kell vizsgalni azt, hogy a bevezetett intézkedések mikdédnek-e, illetve azokat
végrehajtjak-e.”1?

A munkavédelem szempontjabél a kockazatértékelésnek tébb formajat
kiloénboztethetjik meg: mindségi kockazatértékelés, mennyiségi kockazatértékelés.

»A munkaltaté koteles mindségileg, illetve szitkség szerint mennyiségileg
értékelni a munkavallalok egészségét és biztonsagat veszélyezteté kockazatokat,
kilonds tekintettel az alkalmazott munkaeszkozokre, veszélyes anyagokra és
készitményekre, a munkavallalokat ér6 terhelésekre, valamint a munkahelyek
kialakitasara.” 13

»Madi Sarolta véleménye alapjan fontos kérdés, hogy ki végezze a
kockazatértékelést. Egyiitt kell mikédnie a munkabiztonsagi és munka-egészségligyi
szakembereknek.  Németorszagban  olyan  szakember végezheti el a
kockazatértékelést, ha részt vesz egy 2 éves tanfolyamon, mely a balesetbiztositd
(DGUYV) altal szervezett. Magyarorszagon a munkaltatok nagy része nem
rendelkezik szakemberekkel, szakértSket, kiilsé vallalkozokat biznak meg a feladat
ellatisahoz, melyek kilonb6z6 szamitégépes programokat hasznal, ezaltal a

111993, évi XCIII t6rvény a munkavédelemr6l 54 § 2 (bekezdés)

12 MADI S.: A kockazatértékelés és kockazatbecslés jelentGsége a munkabiztonsag teriiletén. Miskolii Jogi
Szemle, 2010/1, 78. https://www.mjsz.uni-miskole.hu/files/egyeb/mijsz/201001/8 madisarolta.pdf
(letoltés datuma: 2023.12.18.)

13 MELYPATAKI G.: A veszélyes anyagokkal foglalkozé lizemek létesitésével és mikodtetésével
Osszefiiges munkajogi és tarsadalombiztositasi felel6sségi kérdések. Publicationes Universitatis Miskolcinensis
Series Juridica et Politica, Tomus XXXV, 2017, 366-380.
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kockazatértékelések altalanossagokat tartalmaznak és a munkahelyi sajatossagokat
nem veszik figyelembe. (dr. Madi Sarolta, Doktori (PhD) értekezés, 2016).” 14
Elmondhatjuk, hogy a kockazatértékelés fejezi ki legjobban a munkavédelem
legfontosabb alapelvét, a prevenciét. A prevencié fontossiga, hogy felmérje a
munkavallalokat éré varhaté kockazatokat és a munkaltaté ezek ismeretében
el6zetes védointézkedéseket tegyen. A munkaltatok sokszor megfeledkeznek errdl a
kotelezettségrél, mely a munkavallalok tajékoztatisanak, oktatasanak a hianyat
okozza, amely munkahelyi megbetegedéshez és munkahelyi balesethez vezet.

7. Osszegzés

Osszegzésként megallapithatd, hogy a koronavirus-jarvanyt kovets atalakulds Gj
szemléletet kovetel a munkavallaloktél és a munkaadoktdl, felértékelédnek a
korabban kevésbé figyelembe vett szempontok, a munkavallalok lelkiallapota és a
munkavégzésiik kézérzetitkre gyakorolt hatasai.

»A  mesterséges intelligencia munkahelyi és munkaerépiaci bevezetése
mélyrehat6 pszicholdgiai hatdsokkal jarhat a munkavallalokra nézve. A munkahely
elvesztésétdl vald félelem, a jovével kapesolatos bizonytalansag és a csokkent emberi
interakcié fokozott stresszhez, szorongashoz és munkahelyi bizonytalansaghoz
vezethet. Emellett bizonyos munkakorok leértékelédése és a  mesterséges
intelligencia automatizalé funkciéinak el6térbe keriilése aladshatja a munkavallalok
céltudatossagat és a munkaval valé elégedettségét. Az MI bevezetése altal érintett
munkavallalok pszichologiai jolétének prioritast kellene élvezni a vallalkozasok és a
politikai déntéshozék szamara.”13

A tavmunkaban dolgozéknal elmosédhatnak a hatarok a munka és a maganélet
kozott, ha a munkavégzés az otthonukbdl torténik. Altaldban tivmunkaban egyedul
toltjiik a nap nagy részét, kevesebb lehetéséglink van a személyes interakciora, ami
maganyérzetet és elszigeteltséget eredményezhet. A tdvmunkaban tekintetében
fontos, hogy legyen egy napirendiink, amivel kilénbséget tesziink a munkaérak és a
pihenés kozott, illetve, ha tehetjik kilonitstink el egy tertiletet az otthonunkban,
amit csak a munkavégzésre hasznalunk.

»Az elmult 5 év adatai alapjan megallapithaté, hogy csékkent az ellenbrzott
munkaltatok szama, valamint az ellenérzott munkavallalok szama is. Ez az ellenérzé
apparatus 1étszamcsokkenésének, valamint a pénzigyi eszk6zok szikulésének az
eredménye. A munkavédelmi ellenérzések rendszere és hatékonysaga azonban ezzel
parhuzamosan névekedett, els6sorban az ellenérzési iranyelvek céliranyosabb
meghatarozasa, az ellenrzési szervezet hatékonyabb mukédése folytan. A

14 MADI S.: Doktori (PhD) értekezés, 2016.
itbusiness.hu/technology/human n/a-mesterseges-intelligencia-munkaeropiaci-hatasai

(letoltés datuma: 2023.12.19.)
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szabalytalansaggal érintett munkavallalok szazalékos aranya nétt, ami elsésorban azt
mutatja, hogy a munkavédelmi ellen6rzések jelents tébbsége olyan munkahelyekre
iranyul, ahol nem teljesiilnek az egészséges és biztonsdgos munkavégzés
feltételei.”10, Valtozasra van szikség, ez pedig a munkahelyi kockazatok
értékelésével kezdSdik. Tudatositanunk kell a munkaltatékban, biztonsagi
képvisel6kben és szakpolitikai dontéshozokban, hogy a megfelel6 kockazatértékelés
a j6 munkahelyi biztonsag és egészségvédelem kulcsa”!”
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A jogcimhez kététtség elvének érvényesiilése az 1ij Pp.-ben — az itélet dolog
kifogdsa és az eléviilés tiikrében

Absztrakt: A jogcimhez kotottség a kérelemhez kotottség szitkebb megnyilvanulasa,
amelynek célja, a perkoncentricié elésegitése és a petrek kiszamithatobbd tétele. Az itélt dolog
kifogasa és az elévilési kifogas tikrében azonban lathatjuk, hogy amellett, hogy a szik
értelemben  vett eljardsi igazsag kideritésére fékuszal, alkalmas arra, hogy a perek
megduplazédasanak alapjaul szolgaljon, ezzel elmulasztva eleget tenni a birdsig alapvetd
kotelezettségének, hogy a jogvitakat véglegesen rendezze.

Kulcsszavak: jogcimhez kétottség, itélt dolog kifogasa, eléviilés, perben érvényesitett igény,
keresettel érvényesiteni kivant jog

Abstract: The principle of being bound by the legal title is a narrower manifestation of the
principle of being bound by the application, designed to facilitate the concentration of
litigation and make it more predictable. However, in the light of the plea of res iudicata and
the plea of limitation, it can be seen that, in addition to its focus on the narrowly defined
procedural truth, it is liable to serve as a basis for the duplication of litigation, thereby failing
to fulfil the court's fundamental duty to settle disputes definitively.

Keywords: principle of being bound by the legal title, plea of res iudicata, statutory limitation,
right to be enforced in litigation

DOIL: https://doi.org/10.46942/SIDM.2024.2.71-86

1. Bevezetés

A jogcimhez kétottség elve a perjogban ismert kérelemhez kotottség elvének
szikitett formaja, amely az 4j Pp. kodifikdciéja soran jelent meg a
jogszabalyszovegben, ezzel szakitva a korabban kialakult gyakorlattal. A
perkoncentracié és a professzionalis pervitel kovetelményének elétérbe
helyezésével, az eljaras kiszamithatéva tétele és ezaltal viszonylagos igazsagossaga
felilmalta a mar a régi Pp. médositasai soran hattérbe szorult igényt az anyagi
igazsag kideritésére a polgari perben.

* dr. Darnét Sara Edina, PhD hallgaté, E6tvés Lorind Tudomanyegyetem, Allam és Jogtudomanyi Kar,
Doktori Iskola, Polgari Eljarasjogi Tanszék. TémavezetS: Prof. Dr. Varga Istvan tanszékvezetd egyetemi
tanar
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A birésag jogcimhez kétott dontéshozatala valoban a koncentralt pervitelt segiti
el6, hiszen a birésagnak tulajdonképpen csupan arrél kell déntenie, hogy a felperes
perbe vitt igénye az altala megjelolt jogalapon fenndll-e az alperes védekezésével
szemben, vagyis a felperes az igénye alatimasztasaul megfelel§ tényeket és
bizonyitékokat szolgaltatott-e. Ha azonban kidertl, hogy a szolgaltatott tények és
bizonyitékaik nem a megjelSlt jogcim alapjan timasztjak ald a felperes igényét, a
kereset elutasitisinak van helye. Erzékelhets, hogy ez a megoldas legkevésbé sem
szolgalja az anyagi igazsag kideritését vagy az igazsagos és tisztességes eljarast még
annak ellenére sem, hogy a professzionalis pervitelben deklaralt elvaras a peres
felekkel szemben, hogy igényeiket a belyes jogalapon terjesszék eld.

Szintén nem szolgalja ez a megoldas a perhatékonysagot sem, hiszen, ahogy a
lentickben kifejtem, a jogcimhez kotottség elve mellett az {télt dolog kifogasa is a
perben érvényesitett jogcimre korlatozodik, ezzel teret adva a perek
megduplazédasanak, kilénb6z6 jogalapokon, aminek — ahogy lent kifejtem — az
eléviilés sem szabhat korlatot.

2. A jogcimhez kotottség elve a magyar Polgari Perrendtartasban
2.1. A jogcimhez kotottség elvének fogalma, a szabalyozas rendszere

A jogcimhez kotottség elve leginkabb tgy foglalhaté Gssze, hogy érvényesiilése
esetén a birdsdg a kereset elbiralasa soran a felperes altal megjeldlt jogeimhez kétve
van. Fontos megkiilonboztetni a jogeimhez kotottség elvét a perjogban mindenkor
érvényesild, kereseti kérelemhez kotottség elvével: a killonbséget a birdi gyakorlat
akként fogalmazta meg, hogy ,,a kereseti kérelembez kitottség nem jelent egyben jogcimbes
kotottséget. Nincsen akaddlya annak, hogy ugyan a peres fél a szerzddés érvénytelenségének
megdllapitasdt szinleltség okdn kérte, azt a masodfokii birdsdg - figyelemmel a 2/2010. (V1. 28.)
PK vélemény 5. a) pontjgra, az elséfokii eljdrds sordn megdllapitott ténydllds alapjin - midisik
Semmisségi ok, a_joerkolesbe itkizés szempontjabol birdlja el A régi Pp. alkalmazasaval
hozott déntés indokolasaban a Kuaria kifejtette, hogy ,,a keresetlevél tartalpi
kavetelményeként a Pp. 121. § (1) bekezdésének c) pontja kimondja, hogy a keresetlevélben ag
érvényesitett jogot Rell megjeliini, és az e) pont alapjdn fel kell tiintetni a birdsdg dontésére iranynlo
hatirozott kérelmet. A kereset jogeimeének meghatdrozdsa azonban nem tartalmi kivetelménye a
keresetlevélnek. A Pp. 3. § (2) bekezdésében foglaltak szerint a birdsig - torvény eltérd
rendelkezése hidnydban - a felek dltal eldterjestett kérelmekbez, és jognyilatkozatokhoz, kotve van,
de ezeket a (2) bekezdés alapjan nem alakszersii megjelolésiik, hanem tartalmnk szerint kiteles
Jfrgyelembe venni. A kereseti kérelembez, Rotittség szabdlyat pedig a Pp. 215. (-dnafk rendelezése
tartalmazza.”

' BH2016. 172.
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A legtobb szerz6 a rendelkezési elv kérében emliti a kérelemhez kotottség elvét,
amelyet a Pp. a 2. § (2) bekezdésében nevesit. A hivatkozott szabaly szerint a birésag
torvény eltéré rendelkezése hianyaban a felek dltal elterjesztett kérelmekhez és
jognyilatkozatokhoz kétve van. Ezzel a rendelkezéssel a Pp. - a régi Pp.-vel egyezben
- egyértelmivé teszi, hogy az "lUgy urai" a peres felek, 6k hatirozzik meg a per
targyat és ezaltal a birésag eljardsi mozgasterét is.> A Pp. részletes szabalyai a
kérelemhez kotottség elvét biztositva kimondjak, hogy az érdemi déntés nem
terjedhet tdl a kereseti kérelmen, az ellenkérelmen és a beszamitasi kérelmen (ez a
szabdly a fékovetelés jarulékaira is irdnyadd).> A jogcimhez kotottség elve a
kérelemhez kotottség régi Pp.-ben is alkalmazott szabalyan tdlmutatd, tovabbi
megkéotést jelent. Az 4j Pp. kodifikacidja soran kertlt bele a jogszabaly szévegébe,
hogy a keresetlevél érdemi részében fel kell tintetni az érvényesiteni kivant jogot a
jogalap megjelolése utjan.* Ennek megfeleléen egészilt ki a Pp. 342. §-ban
szabdlyozott, az itélet terjedelmére vonatkoz6 szabaly a (3) bekezdéssel, amely
kimondja, hogy a térvény eltéré rendelkezése hianydban az érdemi déntés nem
terjedhet ki olyan jogra, amelyet a fél a perben nem allitott. Ezzel a rendelkezéssel a
térvény a jogcimhez kotottség perjogi intézményét vezeti be: a Pp. hatalybalépése
utan indult tgyekben a birésag mar nemcsak a felek kérelmeihez, de a felek altal
megjeldlt jogeimhez is kotve van. Ez a kétottség — a kérelemhez kotottség elvével
azonos médon — az eljards soran mindvégig, igy a perorvoslati eljarasokban is
érvényesil. Mindebbdl kévetkezben a Kuria szerint jogszabalysérts az érvényesitett
jogtol eltérS jogalapon meghozott, a keresetnek helyt adé itélet, mert a birdsag a
felperes altal érvényesitett joghoz kétve van.3

2.2. Az 1952. évi Pp.-ben alkalmazott un. ,,kételemii pertirgyfogalom”

Az 1952-es Pp.-ben a keresetlevél tartalmai elemeit - az 1911. évi perrendtartassal
ellentétben - csupan a kereset alapjaul szolgalé tények és annak bizonyitékai,
valamint az ezek alapjan tamasztott igény megjelolése képezte. Az 1952-es Pp. 121.
§ (1) bekezdés c) pontja értelmében a keresettel érvényesiteni kivant jogot az alapul
szolgal6 tények és azok bizonyitékai el6adasa utjan kellett megjeldlni, {gy elegend6
volt, ha az a keresetlevélb6l megallapithat6 (,,kiolvashat6”). Az érvényesitett jogot
tehat lényegében a tények jogi mindsitésével, azaz jogi kbvetkeztetéssel a birdsagnak
és az alperesnek kellett meghatarozni. Igy eléfordulhatott, hogy a felperes, az alperes
és a birésag akar harom kilonb6z6 dimenzidban mozgott eljarasi cselekményeik

2 GELENCSER, D. In: PETRIK F. (szetrk.): Polgdri eljrdsjog I-1I. - 7ij Pp. - Kommentdr a gyakorlat szdmdra,
frissitve: 2023. jalius 1.

3 Pp. 342. § (1) bekezdés

4 Pp. 170. § (2) bekezdés b) pontja

> Kuria Pv.I11.20.626/2022/ 4., megjelent: BH 2023.129.
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megtételében, attél fliggben, hogy ki mit tekintett keresettel érvényesitett jognak.
Ezzel 6sszhangban a régi Pp. kommentarja is kimondta, hogy érvényesiteni kivant
jogot, az annak alapjaul szolgalé tényeknek és azok bizonyitékainak el6adasaval
kellett megjel6lni: az érvényesiteni kivant jog, ha azt a kereset elemei kozott
keressiik, a kereset targya, amelyet olykor — tévesen — a kereset jogcimével
azonositottak®. A felperes az érvényesiteni kivant jog megjelélésével hozta a birdsag
tudomadsara, hogy mi az a jog, amely alapjan a masik féllel szemben valamely
kovetelése all fenn, iranyt mutat a birésagi dontéshez vezeté dton. MegjelSlése
elengedhetetleniil sziikséges volt, és hidnyat nem poétolhatta a hatarozott kereseti
kérelem, vagy a tényallitds, a jog megjeldlésének egyértelminek kellett lennie. A
polgari perre vitt jogvitak elbiralasa tehat két alappilléren nyugodott: a tényallison
és a jogszabalyon. (sin. kételemil pertirgyfogalom)

A birésag még akkor sem volt a felperes altal megjeldlt jogcimhez kotve, ha a
felperes keresete alapjaul konkrét jogcimet jelélt meg. Szamos alkalommal kimondta
a birésag elvi jelentSségl dontésekben, hogy ,,a kérelembez kitittség nem jelent jogeimbez
katittséget: ha a kereseti Rovetelés az eldterjesztetthez, Répest mds jogeimen teljesithetd, a birdsdg
ezen a jogeimen helyt adhat a keresetnek. Ugyanez a szempont érvényesiil ag, ellenkérelem
tekintetében is: a birdsag a védekezéshez Répest mas jogeimen is elutasithatia a keresetet, ha e mds

Jogcim figyelembevételére adat dll rendelfezésre”,” konkrét példaval élve: ,,amennyiben a szallitd

a megrendeld eldlldsa esetén a kivetelésének jogeimét tévesen vételdrban, és nem kdrtalanitisban
Jeloli meg, a_jogcim téves megjelolése nem eredményezbeti a jogszerii kivetelés eljdrdsjogi okokbdl
10rténd  elutasitdsat, mivel a fkereseti kérelembes kitottség nem jelenti egyittal a jogcimbey
kotitiséger is.°8 A birdsag tehat nem volt a felperes altal konkrétan megjel6lt
jogszabalyhelyekhez (jogcimhez) kétve, csupan a perbe vitt igény eldontése volt a
feladata.

A régi Pp.-t mar az 4j Pp. kodifikaciéjat megel6z6en is szamos kritika®10 érte az
alkalmazott ,kételemd pertargyfogalom” kapcsan.!' A kritikait megfogalmazé
szerzGk szerint ugyanis nem volt fenntarthaté az a gyakorlat,!> amely a kereseti
kérelemhez kotottség korében a jogeimhez kotottséget nem kdveteli meg, vagyis

¢ Ld. pl. EBH2004. 1143., BDT2007. 1543.

7BDT2008. 1823.

8 BH2004. 250.

9 HAUPT E.: A jogcimhez kotottség kérdése a polgari perben. Magyar Jog, 2000/10., 605-616.

10 VIRAG Cs.: A jogcimhez kotottség egyes kérdései a polgari perben. Magyar Jog, 2013 /1., 27-36.

W \WOPERA Zs.: Az Gj polgari perrendtartés elvi alapjai. Jogtudomany Kizliny, 2017 /4., 153-161. [37)

12 EH 2004.1143 , A birésagnak a felek jognyilatkozataihoz valé kotéttsége nem jelenti azt, hogyha
valamelyik fél a perbeli jogviszony jogi mindsitését illetGen tévesen rossz jogcimet jelol meg, azt a birésig
a hatdrozata meghozatalinal nem minGsithesse a jogszabalyi rendelkezéseknek megfelel6en. Erre
azonban csak akkor van lehet8ség, ha a helyes mindsitéshez valamennyi tény, bizonyiték, adat
rendelkezésre all [Pp. 3. § (2) és (3) bekezdés, 8. § (1) és (2) bekezdés, 141. § (2) és (6) bekezdés, 213. §
(1) bekezdés, 215. §, 235. § (1) bekezdés|.”
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csupan az eladott tények és az azokra alapitott kérelmek tekintetében koti a
birésagokat, ezzel teret adva az Gn. meglepetés itéleteknek. Egyes szerz6k az 4j Pp.
elméleti el6kérdésének!® és a birdi szerepfelfogas alappillérjének tartottdk annak
tisztazasat, hogy a birénak mir6l kell déntenie egy polgari perben, mely problematika
a "kérelemhez kotottség vagy jogcimhez kotottségben" foglalhaté Ossze. Ezzel
kapcsolatban a Kiss Daisy és Németh Janos altal jegyzett Nagykommentar!'4
megjegyezte, hogy ,,azzal agonban, hogy az ,igazsdg kideritése” a birdsag feladatai koziil
kikeriilt, és a birdsag tajékoztatasi kotelezettsége is lesziikiilt az, eljardsjogi kérdésekre, ag alsobb
szintii birdsagokon felmeriilt az igény, hogy a birdsig ag itéletet a felperes dltal megjelolt jogeim
vonatkozdsiban hogza meg’. A szerz6k allaspontja szerint — vélhetéen — az anyagi
igazsag kideritése nem igényel jogcimhez kotottséget. A birdsag feladata a kereseti
kérelem alapjaul szolgalo jogviszony elbiraldsa, és a dontését nem akadalyozhatja az,
hogy a felperes kovetelésének jogeimét helytelentl (tévesen) jeldlte meg. !
Amennyiben azonban az anyagi igazsig kideritése, mint elsédleges cél helyébe a
perjogban a mindenkori eljarasi igazsag elérése kerill, a kereseti kérelemhez
kotottségen tdl a jogeimhez kotottség bevezetése valik szikségessé. A szerz6k
hozzateszik, hogy ,,az nem vitds, hogy a fair eljdrds elvének sérelmével jarbat, hogy a birdsdgi
eljardsban valamely meghatdrozott jogcimen nyungvd kivetelés ténybeli alapjanak bizonyitisa
zajlik, majd a birdsdg egy mdsik jogeim alapjan dont (vO. meglepetésitéletek problematikaja
— a szerz0), nem adva lebetdséget arra, hogy a fél ag exzel kapesolatos dlldspontiat kifetse,
védekezésér (bizonyitékait) eliterjessze. Abban ag esetben agonban, ha a jogecim  téves
megjelolésének a kivetkezménye a kereset elutasitisa, indokolt megfontolni az iigyvédkényszer
bevezetését a birdsdgok eldtti eljardsokban” ezzel biztositva az eljarasi igazsag kideritése
mellett az eljaras viszonylagos igazsagossagat.

2.3. A 2016. évi Pp.-ben megjelend un. ,,haromelemii pertirgyfogalom”

Az 4j Pp. mar a keresetlevél tartalmi elemeként koveteli meg a jogalap
megjelolését. A jogcimhez kotottség elve tehat az uj Pp. kodifikicidja soran keriilt
bele a Pp.-be. Ez lathat6 a keresetlevél tartalmi elemeit szabalyozé Pp. szakaszbol
is,10 miszerint a keresetlevél érdemi részében fel kell tintetni az érvényesiteni kivant
jogot a jogalap megjel6lése utjan, valamint az érvényesiteni kivant jogot és a kereseti
kérelmet megalapozo tényeket (#n. hdromelemii pertargyfogaloms). Utébbi két elem nem
ujdonsag, eddig is valamennyi konkrét és relevans tény megjeldlése sziikséges volt,
mert a régi Pp. 121. § (1) bekezdésének c) pontja is megkivanta mindezt és

13 OszTOVITS A.: Uj magyar Polgari perrendtartas szikségességérdl. Magyar Jog, 2010/3., 158-163.

14 Ki1ss D. — NEMETH ]. (szerk): Nagykommentir a Polgdri Perrendtartdsril s30l6 1952. évi 111. tirvényhez (archiv)
https://uj.jogtar.hu/#Hdoc/db/300/id/A10Y1399.KIK /ts/20140315/ (utolsé letoltés: 2024.01.10.)

15 Szegedi Ttélétabla G£.1.30.350/2003. - BH2004. 250.

16 Pp. 170. § (2) bekezdés b) pont
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megkovetelte a kialakult biréi gyakorlat is. A keresetlevelek ennek megfelelen
altalaban a mar bevett szokas szerint tartalmazzdk a fél tényelSadasit, a
keresetlevélben tehat tovabbra is le kell irni a torténeti tényallast, azt, hogy milyen
események kovetkeztében, adatok alapjan kerilt sor a kereseti kérelem
elGterjesztésére, azt mi tamasztja ala és mibdl lehet megallapitani annak
megalapozottsagat és sziikség esetén az Osszegszertiségét.

A szabaly bevezetésével parhuzamosan a jogalkot6 elvetette azt a lehetSséget,
hogy a birésag a feleket anyagi jogrol, a helyesnek tartott anyagi jogi minGsitéstél
tajékoztathassa és koncepciondlisan 4j alapokra helyezte a szabalyozast. A fél
rendelkezési jogara, sajat tigyének viteléért vald egyéni felel6sségére épité koncepcié
szellemével 6sszhangban koételezé az érvényesiteni kivant jog nevesitése. A
keresetlevélben a felperesnek kifejezetten meg kell jeldlni, hogy az alperessel
szemben milyen jogalapon, mely jogat érvényesiti. Egyértelmten szikséges tehat
megjeldlni a konkrét jogszabalyi rendelkezésre valé hivatkozassal a keresetlevéllel
érvényesiteni kivant alanyi jogot kozvetlenil megalapozo, azt keletkeztets targyi jogi
rendelkezést, egyéb ezt meghaladé feltételekre vonatkozé hivatkozas viszont mar
nem kotelez6. A jogalapra tortént hivatkozds a jogszabalyhely pontos
megjeldlésével, vagy a jogszabalyi rendelkezés tartalmaval, annak az egyértelmten
beazonosithaté médon térténd leirasaval, vagy akar mindkettével teheté meg
[Példaul Ptk. 6:154. § (1) bekezdés, vagy a kotelezett késedelme folytan beallt
érdekmulas miatt a szerz6déstSl valo elallasi jog gyakorlasa]. Ehhez parosul, hogy a
birésag érdemi dontésének korlatjat szabdlyozo Pp. 342. § (3) bekezdése kimondja
a fél altal megjel6lt joghoz valo kotottséget is, azaz az Gn. jogcimhez kotottséget
amikor kimondja, hogy térvény eltéré rendelkezése hidnydban az érdemi dontés
nem terjedhet ki olyan jogra, amelyet a fél a perben nem éllitott.

A jogcimhez kotottség elve tehdt a kérelemhez kotottség mindenkor érvényestld
alapelvének egy, a professziondlis pervitelt és a perkoncentracié elvét elétérbe
helyezé 1Gj Pp.-ben megjelend, sziikebb megvaldsulasa. Ez sem érvényesil azonban
korlatlanul: a Karia a BH2023. 246. sz. dontésében kimondta, hogy ,,a felperesnek
keresetlevelében az érvényesiteni kivant jogot kell megjel6lnie a jogalap és az azt
megalapozé tények feltintetésével. Kartérités iranti perben a Pp. alkalmazasaban
érvényesils ,,jogcimhez kotottség” a kartérités iranti anyagi jog érvényesitéséhez
val6 kotottséget jelenti, ami nem azonos az anyagi jogi karfogalomnak a Ptk. 6:522.
§ (2) bekezdése a), b) és c) pontjaiban a kartéritési kotelezettség terjedelme kérében
meghatarozott karésszetev6khoz (karfajtakhoz) valé kotottséggel.” Indokoldsaban
hozzateszi, hogy a Pp. 170. § (2) bekezdés b) és c) pontjara tekintettel a felperesnek
keresetlevelében az érvényesiteni kivant jogot kell megjelélnie a jogalap és az azt
megalapozé tények feltiintetésével. A Pp. alkalmazasiban — az 1952. évi Pp.-vel
szemben — érvényesil ,jogcimhez kotottség” az adott tgyben a kartérités iranti
anyagi jog érvényesitéséhez valé kotottséget jelentette, ami nem azonos az anyagi
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jogi karfogalomnak a Ptk. 6:522. § (2) bekezdése a), b) és c) pontjaiban a kartéritési
kotelezettség terjedelme kérében meghatarozott kardsszetevékhoz (karfajtakhoz)
valé kotottséggel. JOl szemlélteti a két elv kozottl kilénbséget, ha az imént idézett
Kuriai déntést 6sszevetjik egy korabbi, régi Pp. alapjan hozott, szintén kartéritéssel
kapcsolatos tigyben hozott elvi dontéssel, miszerint ,,a régi Pp. alapjin elbirilandd
rendelkezd Ptk. 6:145. [§-dbil sem kivetkezik a tévesen a deliktudlis feleldsség szabdlyaira
alapitott kereset megalapozatiansdga.”’'’ A lényegi killonbség tehat abban all, hogy mig
kereseti kérelemhez kotottség érvényestlése mellett a jogeim téves megjelélése miatt
a kartéritésre iranyul6 kereseti kovetelés nem volt elutasithaté,!® addig a jogcimhez
kotottség  elvének értelmezése korében felmeril a kérdés, hogy hozhat6-e
keresetnek érdemben helyt ad6 dontés, ha a felperes tévesen jelSlte meg a
keresetében szerepl6 karosszeteviket (a fent idézett jogeset alapjan erre nem terjed
ki a jogcimhez kotottség), de szerzGdésszegésbdl eredd kar téves érvényesitése
esetén a birésag (megjel6lt jogeim hidnyaban) mar nem dénthet deliktualis alapon
megitélhets kartérités mellett.

2.4. A jogcimhez kotottség elvébdl eredd probléma

Wopera Zsuzsa az 4j Pp. kodifikicidja soran!® abban latta a hdromelemu
pertargyfogalom bevezetésének a lehet6ségét, hogy a peres feleknek ne csupan a
keresetitket alatimaszté tényeket és bizonyitékokat, hanem a keresetiik jogcimét is
pontosan meg kelljen jel6lnitk (itt a szerz6 a jogeim megjel6lésének lehetSségére
utal, tévesen, ez ugyanis az Gj Pp.-ben nem lehet8ség, hanem olyan kotelezettség,
amelynek elmulasztisa (kiilénésen az 4j Pp. novellaris valtoztatasat megel6z6 birdi
gyakorlatban) a keresetlevél visszautasitasat eredményezte), hogy a mai magyar
(tételes, pozitiv) maginjog kodifikaltsdga, részletezettsége, a normatételezés
precizitasa ezt lehet6vé teszi, mely feltételek nem alltak fenn sem a Plész-féle Pp.,
sem a régi Pp. kodifikacidja idején.?® Ezzel szemben egyes szerz6k?! a jogcimhez
kotottség bevezetésének kritikdjat fogalmaztak meg, ugyanis allaspontjuk szerint ,,a3
anyagi jogi rendelfezési jog eljdrdsjogi vetiileteként megjelend - a Rereset tdrgydval, agag az
érvényesitett joggal vald szabad rendelkezést leképezd - jogeimbez Rotittség dlldspontianak
Fkialakuldsdt Rovetden nem lebet nem szembesiiini azzal, hogy a perben érvényesitett jog meghkitése
neutrdlis, technikai jellegii szabdlyinak alkalmazdsa - az alaki jogi forvény elotti egyenldség

17 BH2021. 43.

18 BH1997. 530.

19 WOPERA.: i.m. [40]

20 WOPERA i.m. [41]

20 BLESS T. — FARKAS Zs.: A polgéri perr6l a targyalasi elv megkozelitésének valtozasai titkrében. Magyar
Jog, 2010/1., 1-12.
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alapelvének érvényesiilése mellett, megfeleld kiegyensilyozd mechanizmusok hidnydban - a perbevitt
Jogviszony szerepldinek mdr meglévd tarsadalmi egyenlitlenségét konzervilja.”

Végsé soron, a kérdés — mint minden perjogi targyu értekezésben — az, hogy
vajon az 4j szabalyozas az igazsagossag, mégpedig az anyagi igazsag érvényesiilését
szolgalja-e. Az 1952-es Pp. alapelvei és az azokon alapuld jogalkalmazas az anyagi
jogi szabalyoknak megfelel6 dontéseket eredményezett, ugyanakkor elGsegitette az
itélkezés kiszamithatatlansagat, és a meglepetésitéletek problematikajahoz vezetett.
Szamos jogorvoslati kérelem arrél szélt, hogy a birésig tévesen értelmezte a
keresetet, és helytelentl hatarozta meg az az érvényesitett és a védekezés alapjaul
szolgal6 jogot, fiiggetleniil attdl, hogy a felperes vagy az alperes arra hivatkozott-e.
Ha a birésag maga hatirozza meg a tényekbdl kévetkez6 jogosultsagot anélkiil, hogy
tajékoztatast adna a feleknek a mindsitésrél, akkor az érintett felek csak az elséfoku
itéletbSl vagy a joger6és masodfoku itéletbdl, esetleg a feltlvizsgalati {téletbdl
tudhatjak meg, hogy mely jogcimen biralta el a birdsag az igényiiket. Ez kilénoésen
az alperes szamara problémas, mert nem kapott tajékoztatast arrél, melyik jog
alapjan kellett volna védekeznie, ami megnehezitheti méds tények vagy jogi érvek
felhozasat a védekezésében. A felperes szamara is hatranyos lehet, mert nem igényét
megfeleléen elSterjeszteni, sériilt a birésaghoz fordulas joga a szamara ismeretlen,
meg nem jelolt jogalap tekintetében. Ebben az esetben az anyagi jogilag helyes
dontés veszélyeztethette a tisztességes eljarashoz wvalé alapveté jogot. A
meglepetésitélet egyik lehetséges ,.ellenszere” birésag aktiv kozrehatdsa, a felek
anyagi jog korében torténS kioktatdsa azonban mind a torvény, mind a
jogalkalmazok nagy része altal elutasitott gyakorlat.

Vitathatatlan, és az 4j Pp.-nek nem titkolt célja volt a ,,professzionalis pervitel”
megkdvetelése a térvényszékek altalanos hataskord birésigga emelése (és ezaltal a
kotelez6 jogi képviselet f6szaballya tétele) altal, amelyet a jogi képvisel6 nélkil eljard
felekkel szemben a bird kioktatasi kotelezettségének kiszélesitése ellensulyoz. A
birésag szerepe (f6szabaly szerint, a jogi képviselével eljard felek mellett) arra szikil,
hogy a peres feleknek a perfelvétel soran a birésag kozrehatisaval (anyagi
pervezetésével) kell tisztazniuk és pontosan megallapitaniuk az érvényesiteni kivant
jogot és megjel6lnitik kévetelésiik jogeimét, vagyis, hogy a fél milyen tények alapjan
milyen jogot allit. A birésag részére a Pp. az anyagi pervezetés keretében ad tehat
lehet&séget a téves vagy ellentmondasos jogértelmezés tisztazasara, de valtozatlanul
nem ad lehetSséget arra, hogy a felet az anyagi jogrdl tajékoztassa, az anyagi
pervezetés iddig nem terjedhet.?? A tévesen megjel6lt jogeim tehat sziikségszerden a
kereset elutasitisahoz vezet, kérdés azonban, hogy ez mennyiben szolgilja a
koncentralt pervitelt és a birésiag azon feladatat, hogy az elé vitt jogvitdkat
véglegesen rendezze...

2 Pp, 111.§,237. §
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A fent vazolt problémakér legmarkansabb eljarasjogi kivetiilése az {télt dolog
kifogasa és az eléviilési kifogas kapcsan érheté tetten: tegytik fel, hogy a felperes az
els6- és miasodfoku birésagon hozott, szamara pozitiv doéntést kévetSen a
feltlvizsgalati eljardsban szembestl azzal, hogy a Legfelsébb Birésig/Kuria
allaspontja szerint a (régi Pp. alapjan indult eljarasban) a megjel6lt tények és azok
bizonyitékai alapjan keresete nem megalapozott, tehat a feliilvizsgalati birdsig a
masodfoka itélet hatalyon kivill helyezésével az elséfoku itélet megvaltoztatisa és a
kereset elutasitasa mellett dont, mivel egy — az eljarasban korabban nem hivatkozott,
és nem targyalt — jogszabalyhely alapjan kizartnak latja a felperesi igényérvényesitést.
A felperes keresete jogerésen elutasitiasra kertl, a per targya itélt dolgot képez,
tovabbi igényérvényesitésre (ugyanazon jogalapon) nincs lehet6ség. Mindez az 4j
Pp.-ben érvényestld jogeimhez kotéttség mellett nem lehetséges.?? S6t, ha a Kuaria
az els6- és masodfoku birdsdg altal megallapitott anyagi jogi mindsitéssel nem ért
egyet, kizarélag a hatarozat hatalyon kiviil helyezésére, és az elsé- vagy a masodfoku
birésag 4j eljarasra és 4j hatarozat hozatalara utasitisara van lehet&sége. Figyelemmel
arra, hogy a Pp. jogcimhez kotottséget vezet be, a Kuria is kétve van a fél altal
megjelolt és a jogerds ftéletben rogzitett jogeimhez, ezért a felek jogviszonyat nem
mindsitheti at, erre kizardlag a perfelvétel koérében - elsé vagy kivételesen
masodfokon - van lehet6ség.?*

3. Az itélt dolog kifogasa és az eléviilési kifogas
3.1. Az itélr dolog kifogdsinak szabalyai

A Pp. 176.§ (1) bekezdés d) pontja alapjan a birdsag - hidnypétlasi felhivas
kiadasat mell6zve - a keresetlevelet visszautasitja, ha a felek k6z6tt ugyanabbdl a
ténybeli alapbdl szarmazé ugyanazon jog irant inditott mds perben a perinditds
joghatasa mar beallt vagy annak targyat mar jogerésen elbiraltak. Ehhez kapesolodik
az anyagi jogerGhatds szabalyozasa is, miszerint a Pp. 360.§ (1) bekezdés alapjan a
keresettel és az ellenkévetelés fennallta tekintetében érdemben elbiralt beszamitassal
érvényesitett jog targyaban hozott {télet jogereje kizarja, hogy ugyanabbdl a
tényalapbol szarmaz6 ugyanazon jog irant ugyanazok a felek - ideértve azok
jogutddait is - egymds ellen 4j keresetet indithassanak, vagy az {téletben mar elbiralt
jogot egymassal szemben egyébként vitassa tehessék.

23 A birdsig az egész peres eljaras alatt az érvényesiteni kivant joghoz, ezenfelil a masodfoku birésag a
fellebbezési eljarasban a fellebbezési kérelem korlataihoz is kétve van. Ezért a masodfokd birdsag - ide
nem értve a jogallitds a masodfoku eljarasban megengedett megvaltoztatasat - az elséfoku itéletet nem
biralhatja felil a keresettel érvényesitett jogtol eltérs, a fellebbezésben megjelélt jogalapon [Févarosi
[tél6tabla 9.P£.20.213/2021/7..

24 GELENCSER, D. In: PETRIK F. (szerk.): Polgdri eljardsjog I-1. - 4ij Pp. - Kommentir a gyakorlat s3imira,
frissitve: 2023. jalius 1.
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A perfuggbséget és az anyagi jogeréhatast valtozatlanul az valtja ki, ha ugyanazon
ténybeli alapbdl szarmazé, ugyanazon jog irant, ugyanazon felek, vagy jogutédaik
kozott volt vagy van folyamatban masik birdsagi peres eljaras. Miként illeszthetS be
az 0j Pp.-ben bevezetett in. haromelemd pertargyfogalom az {télt dolog kifogasanak
szabalyrendszerébe? Figyelemmel kell lenni arra is, hogy az anyagi jogeréhatas a
kifejtetteken feliil azt is eredményezi, hogy a felek a mar elbiralt jogot egymaéssal
szemben ismételten vitdssa sem tehetik. A jogalap tekintetében tehiat a Pp.
Kommentar azon az allasponton van, hogy ,,fenn kell maradnia ag e tekintetben mdr
kialakuloban lévi joggyakorlatnak, —amely szerint ilyen  esetekben is a  keresetlevél
visszantasitasanak van helye. Tipikus példa erre azg, hogy ha valakit jogerds hatdrozattal egy
SZerz0deés teljesitésére Roteleztek, akkor ez a s3emély mdir nem indithat fijabb pert a s3erddés
érvénytelenségének a megdllapitisa irdnt, mert exzel ismételten vitdssd tenné az, ellenérdekdt fél
jogerds hatdrozattal mdr elbirdlt azon jogat, hogy jogosult volt a s3er30dés teljesitését kivetelni.” A
Pp. Nagykommentar? szerint ahhoz, hogy a jogeré negativ hatisa bealljon,
teljesiilnie kell harom konjunktiv feltételnek: a félazonossagnak, a tényazonossagnak
és a jogazonossagnak. Masképp megfogalmazva: az itélt dolog csak annak a
jogvitinak az Gjboli elbirdlasat akadalyozza, ahol mind a felek, mind a ténybeli alap,
mind az elbiralt jogviszony azonos. Ha e feltételek koziil akar csak az egyik nem 4ll
fenn, a res iudicata hatasa nem érvényesul.

Kérdés tehat, hogy miként kell megitélni a régi Pp. alapjan (az egyik lehetséges
jogalapon) elutasitott keresetet az j Pp. alapjan indult 4j eljarasban, ha az alperes az
itélt dolog kifogasara hivatkozik. Allispontom szerint, amennyiben a régi Pp. alapjan
elbiralt eljarasban a felperes meghatarozott jogalapon érvényesitett igényt, amire
nézve a Kuria (az elsé- és masodfoku itéletekkel ellentétesen, dontését korabban
nem hivatkozott jogszabalyra utalassal) a keresetet elutasitotta, adott felperes az 14j
Pp. szerint kifejezetten a Kuria {télete alapjaul szolgald jogalaptdl eltérd jogeimen
(eltérs jogszabalyhelyre hivatkozassal) Gjabb keresetet indithat anélkil, hogy a
keresetlevél visszautasitasanak lenne helye az itélt dolog miatt.

Allaspontom  szerint tehat az G Pp. altal bevezetett hiromelemd
pertargyfogalom lesztkiti az itélt dolog kifogasara alapitott alaki védekezés
lehet&ségét, azt ugyanis kizardlag a megitélt jogcimre korlatozza — masként
fogalmazva: az Gj Pp. lehet6vé teszi, hogy azonos felek k6z6tt azonos tények alapjan
ismételt eljaras induljon pusztan azért, mert a felperes ezuttal masik jogcimet jel6l
meg keresete jogalapjaként. Az 6sszegszerlség tekintetében meg kell emliteni a
Kuria 6/2022. JEH szamu jogegységi hatirozatat® a koveteléstész érvényesitése
esetén az anyagi jogerShatas érvényesilésérdl, amely még egy lépéssel tovabb megy

25 WOPERA ZS. In: WOPERA Zs. (szerk.): Nagykommentdr a polgdri perrendtartdsril szol6 2016. évi CXXX.
torvényhez 2022. szeptember 1. id6allapota 2023. évi Jogtar-formatumu kiadas ISBN 978-963-594-184-1
26 Jpe.I11.60.027/2022/15.
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ezen az érvelésen, amikor kimondja, hogy ha a fél az anyagi jogbdl eredd
kovetelésének csak egy részét érvényesiti, az {télet jogereje nem terjed ki a nem
érvényesitett kévetelésrészre. A még nem érvényesitett kovetelésrészre Gjonnan
meginditott perben vizsgalhaték a keresettel érvényesitett jog érdemben el nem
biralt anyagi jogi feltételei. Az ilyen esetekben tehdt a tovabbiakban mar nincs
lehetéség a keresetlevél ez okbdl torténd visszautasitisira, a Karia az ebben a
kérdésben fennallt jogbizonytalansagot ilyen moédon sziintette meg, az ezzel
ellentétes hatarozatok a tovabbiakban nem hivatkozhatok.

A fentick alapjan tehat tény- és jogazonossag esetén nem indithaté djabb per,
vagyis, ha a felek ugyanarra a torténeti tényallasra kivanjak alapozni keresetiiket,
feltéve, hogy az abbdl fakaddan érvényesitett jogviszony is azonos, az itélt dolognak
mindsil, és a keresetlevél visszautasitisahoz vezet. A jogazonossig azonban az U
Pp. értelmében kizardlag a keresetben kifejezetten megjeldlt jogalap tekintetében
vizsgalhat6. Mivel a birosagnak a keresettel érvényesitett jog elbiralasara keletkezett
kozjogi kotelezettsége, az pedig az el6z6ek értelmében a megjeldlt jogalap elbiralasa
a fél altal megjeldlt relevans tények titkrében, dontve az ezekre alapozott hatarozott
kereseti kérelem felett. EbbdI az is kovetkezik, hogy az anyagi jogeré nem terjedhet
tul a fenti tény- és jogazonossagon, vagyis ha a fél azonos tényekre, de mas, Gjonnan
megjelolt, az esetleges korabbi perben el nem biralt jogalapra helyezi az 0j keresetét,
az anyagi jogeré res iudicata hatasa nem akadalyozhatja az eszerint fél- és tényazonos,
de nem jogazonos per elbiralasaban.

Felmertl azonban, hogy az eléviilési kifogas miként értelmezhet6 a haromelemd
pertargyfogalom kapcsan, vagyis, mi a sorsa a koriabban jogcimként meg nem
jelolt/el nem birdlt jogalapnak?

3.2. Az eléviilési kifogds szabalyai

Az elévilés nem a keresetlevél visszautasitisa korében veendd figyelembe,
hiszen azt a birésag hivatalbdl nem, csupan az alperes kifogasa alapjan vizsgalhatja
— megallapitasa viszont a kereset érdemi elutasitisahoz vezet, igy anyagi jogi
kifogasnak?” minésil annak ellenére, hogy elévilési kifogis esetén a birdsdgnak
el6sz6r abban a kérdésben kell dontenie, hogy a perbeli kovetelés eléviilt-e,?
gyakorlatilag az alaki kifogasok és az érdemi védekezés kozé ékelve. Az eléviilésrél
a birésag azonban nem kuilén hatarozatban, hanem az itéletben hataroz.

Ettd] fuggetlentl, logikusnak tiné valasz a fenti kérdésre, hogy amennyiben a
felperes adott jogcimen nem érvényesitett igényét a keresete elutasitisa utan 4j
perben kivanja érvényesiteni, az alperes sikeresen hivatkozhat az igény eléviilésére,
mondvan, hogy ha az eltéré jogalapra a korabbi per nem terjedt ki, akkor az az eljaras

27 Pp. 7.§ (1) bekezdés 1. pont
28 BH 2006.220.
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az eléviilést nem szakitotta meg,? igy (egyéb feltételek fennallasa esetén) az igény
eléviilt. Az eléviilt kovetelést pedig birdsagi eljardsban nem lehet érvényesiteni.® Az
eléviilés joghatasa az, hogy az alanyi jog - noha az idémulas ellenére fennmarad -
elvesziti igényallapotat; pontosabban: az eléviilés igényszunteté kifogast alapoz meg
a kotelezett szamara. Gyakorlatilag ez azt jelenti, hogy az eléviilési id6 eltelte utan az
alanyi jogot nem lehet birésagi eljarasban érvényesiteni.3!

Az ellentmondas azonban allaspontom szerint latszolagos, ami a perben
érvényesitett igény és a keresetben érvényesiteni kivant jog fogalomparosanak
értelmezésével feloldhaté. Egyértelmd, hogy az elévilés anyagi jogi intézmény,
amelynél az eléviléssel érintett jogot/igényt az anyagi jogi igényfogalommal
Osszefiiggésben kell értelmezni, mig az {télt dolog kifogasanal vizsgalandé
jogazonossag eljarasi jellegll, az eljarasjog fogalomrendszerében vizsgalando.

4. A latszolagos ellentmondas feloldasa: A perben érvényesitett igény és a
keresetben érvényesiteni kivant jog

Ahogy fent kifejtettik, az 4j Pp. alapjan indult tgyek keresetlevelében
egyértelmien szitkséges tehat megjellni a konkrét jogszabalyi rendelkezésre vald
hivatkozassal a keresetlevéllel érvényesiteni kivant alanyi jogot kézvetleniil
megalapozé, azt keletkeztets targyi jogi rendelkezést. A keresetben tehat kotelez6
jelleggel és egyértelmlen el6 kell adni a felperesnek az alperessel szemben
érvényesiteni kivant jogat és az el6adott igény anyagi jogi jogalapjat. A tovabbiakban
ez képezi a per targyat, a biré dontésének kereteit, amiken nem terjeszkedhet tal,
amikt6l az {téletében nem térhet el, és aminek eldontésére kozjogi kotelezettséggel
tartozik.

Lattuk, hogy az itélt dolog kifogasa és az eléviilési kifogas latszdlag egymast
kiegészit6, komplementert alkot6 szabalyok, vagyis egy, mar korabban birésag elé
vitt és jogerésen elbiralt igény kapcsan egyiknek, vagy midsiknak feltétlenil
érvényesilnie kell. Ahogy emlitettem, az ellentét azonban csupan latszélagos, mivel
az elévilés anyagi jogi, mig az itélt dolog kifogasa eljarasjogi fogalomrendszerben
értelmezhetd.

A gyakorlatban kordbban bizonytalansig volt a keresettel érvényesitett jog, az
igény és a jogalap elhatarolasa tekintetében.?? Ennek tisztazasa érdekében az uj Pp.
meghatdrozza a jogalap, illetve a keresettel érvényesitett jog fogalmat is.

2 Ptk. 6:25.§ (1) bekezdés c) pont

30 Ptk. 6:23.§

31 VEKAS L. In: GARDOS P. — VEKAS L. (szerk.): Nagykommentar a Polgiri Tirvénykinyvrdl szol6 2013. évi 1.
torvénybhez 2023, janudr 1. idéallapotd 2023. évi Jogtar-formatumu kiadas ISBN 978-963-594-197-1

32 GELENCSER, D. In: PETRIK F. (szerk.): Polgdri efjardsjog I-11. - 7j Pp. - Kommentir a gyakorlat szimira,
frissitve: 2023. jalius 1.
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A Pp. 7. § (1) bekezdés 8. pontja a jogalapot akként definialja, hogy az az anyagi
jogi rendelkezés, amely az alanyi jogot kozvetlentl keletkezteté tényeket
meghatdrozza és annak alapjan az igény tamasztasara feljogosit. A jogallitas
alapvetben kétféle médon térténhet: egyrészt a jog alapjaul szolgalé konkrét
jogszabalyhely megjel6lésével [pl. Ptk. 6:535. § (1) bekezdés], masrészt a jog alapjaul
szolgalé azon jogszabalyi rendelkezési tartalomnak az egyértelmlen azonosithatd
megnevezésével (,,jog neve” vagy masképpen ,,jogcim”), ami az érvényesitett alanyi
jogot adja (pl. veszélyes lizemi felelGsségbdl eredS kar megtéritése irdnti jog).33 A
keresettel érvényesitett jog a Pp. 7.§ (1) bekezdés 11. pontja szerint az az alanyi jog,
amelynek érvényesitését anyagi jogi jogszabaly biztositja. A keresettel érvényesitett
jog kifejezést a régi Pp. is hasznalja, azt azonban nem definidlta, amely azt
eredményezte, hogy a gyakorlatban sok esetben Gsszemosddott ez a fogalom a
jogalap és jogcim fogalmaval.

A fogalmak tisztazasa érdekében arra kell kitérni, hogy a maginjog tudomanya
(és a gyakorlat) alanyi jog alatt maganjogi jogalanyt megilleté jogosultsagot ért. Az
igény az alanyi jog kikényszerithetd "biréilag érvényesithetd" dllapota, amely a
petben a keresettel érvényesitett jogként jelenik meg,>* (az dgény anyagi jogi fogalma) pl.
esedékes kartérités.

Ezzel szemben a Pp. szerint jogalap az az anyagi jogi jogszabalyi rendelkezés,
amely az alanyi jogot kézvetlentl keletkezteté tényeket meghatarozza és annak
alapjan az igény tamasztasara feljogosit, vagyis 1ényegében azt jelenti, hogy a jogalap
a keresettel, viszontkeresettel, beszamitassal érvényesitett igénynek, vagy az ezekkel
szembeni ellenkérelemben perbe vitt anyagi jogi kifogasnak (az zgény eljdrasjogi fogalma)
az anyagi jog valamely konkrét jogszabalyi rendelkezésén nyugvd jogi alapja (a
Jogalap), pl. a Ptk . 6:519.§ alapjan érvényesitett kartérités.

Az {télt dolog kifogasa vitathatatlanul eljarasi jellegd, alaki kifogas, amit a birésag
hivatalbdl is figyelembe vehet, és ami a keresetlevél visszautasitasahoz (vagy annak
elmaradasa esetén az eljards megsziintetéséhez?) vezet. Amennyiben ugyanazon
felek kozott, ugyanazon tényalapbdl szarmazoéan, de eltéré jog irant (eltérd
jogalapon vagy eltéré jogviszony tekintetében) van folyamatban az eljaras, a
keresetlevél visszautasitiasanak az itélt dolog kifogasa alapjan nincs helye. Az
ugyanazon jog ebben az értelemben allaspontom szerint kizarélag a keresetben
érvényesiteni kivant jog, vagyis a jogalap lehet, 1évén eljarasjogi fogalomrendszerbe
agyazott alaki kifogasrol van sz6. Igy tehat, ha a felperes ugyanazon alperes ellen,

3 GELENCSER, D. In: PETRIK F. (szerk.): Polgdri eljardsjog I-11. - 7j Pp. - Kommentdr a gyakorlat szdmira,
frissitve: 2023. jalius 1.

3 Az alanyi jog és az igény fogalmardl bévebben lasd: SZLADITS K.: Magyar maginjog, Elsé kotet,
Budapest, Grill 1941, 188. és 201.

% Ld. Pp. 240.§ (1) bekezdés a) pont, miszerint a birdsig az eljarast hivatalbél megsziinteti, ha a
keresetlevelet, viszontkereset-levelet mar a 176. § (1) bekezdés a)—i) pontja alapjan vissza kellett volna
utasitani.
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ugyanazon ténybeli alapbdl szarmazé igényét mas jogalapon kivanja érvényesiteni,
az {télt dolog kifogasa nem lehet megalapozott.

Ezzel szemben, ahogy a fentickben targyaltuk, az eléviilés anyagi jogi jellegd
jogintézmény, ezaltal nem a keresettel érvényesiteni kivant joghoz, hanem a perben
érvényesitett igényhez kapcsolodik. A felperes tehat mindvégig azonos alperessel
szemben (pl. volt munkaltatéja) kivan ugyanazon ténybeli alapbdl szarmazdan (pl.
munkaviszony fennéllasa, alapja és koértlményei), ugyanazon igényt (pl. elmaradt
prémium megfizetése) érvényesiteni akkor is, ha az elsé perben (tévesen) pl
munkavallal6i jogutédlasra hivatkozva teszi azt, ami a kereset elutasitasdhoz vezet,
az Gj perben azonban (helyesen) pl. a munkaszerz6dés tartalmara hivatkozassal teszi
azt, és ezaltal igénye megallapitast nyer. A felperes igénye tehat mindvégig a
munkabér (prémium) megfizetése volt, aminek eléviilését a korabbi — jogerds
birésagi dontéssel végz6ds — eljaras megszakitotta. Az Gjraindult eléviilési hataridén
beliil meginditott kereset, noha ugyanazon felek kézétt, azonos ténybeli alapon
zajlik, sem az {télt dolog kifogasa alapjain nem utasithaté vissza (mivel eltéré
jogalapon érvényesiti igényét), sem az eléviilés miatt nem utasithaté el érdemben. 3

5. Osszegzés

A fentick alapjan lathaté, hogy a jogcimhez kotottség az 14j Pp.-ben
maradéktalanul érvényesil — ez azonban nem szolgilja sem a célként kitGzott
perkoncentraciét, sem nem teszi alkalmassa a birésagokat, hogy a jogvitakat
véglegesen rendezzék, igazsagot szolgiltassanak. A jogcimhez kotottség elvének
bevezetése a kizarélagos eljarasi igazsag megismerésének el6segitésére alkalmas.
Aziltal azonban, hogy a jogcimhez kotottség az itéletek anyagi jogerShatasat és
ezaltal az itélt dolog kifogasanak érvényesiilési korét is leszikiti, nem kizart, hogy
azonos felek ko6zott azonos tények alapjan  folyamatban 1év6  perek
megsokszorozodjanak mindaddig, amig a felek a ,megfelel6”, birosag altal
»helyesnek vélt” jogalapot meg nem talaljak — ez értelemszeriien nem szolgalja a
gazdasagossagot sem a felek, sem a birésagok oldalarél. Ennek a jelenségnek az
eléviilés sem szabhat korlatot, hiszen, amig a felperes azonos jogviszonybdl ered6
igényét érvényesiti killénb6z6 jogeimeken, az eléviilés minden egyes téves jogcimen
meginditott, de az igény tekintetében érdemben elbiralt dontés esetén megszakad és
ujra kezdédik.

Végs6 soron, ezzel az értelmezéssel arra a kovetkeztetésre juthatunk, hogy a
professzionalis pervitel mellett a jogcimhez kotottség fentiekben felvazolt negativ

3 A Kuria egy elvi jelentSségli eseti dontésében mondta ki (a régi Mt. alkalmazasa mellett), hogy az
eléviilés vizsgalata soran nem az igényérvényesités jogcimének, hanem idépontjanak van jelentGsége.

(EBH2017. M.20))
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kovetkezményei nem érvényestilnek, hiszen a mindenkori felperes mindig a ,,helyes”
jogalapon inditja meg keresetét, és abban a perfelvétel alatt a birésag legfeljebb
tamogatja, de semmiképpen sem készteti annak megvéltoztatdsira, mert nem is
szitkséges. Mindebbdl arra lehet kovetkeztetni, hogy a mindenkori alperesek érdeke,
hogy akkor is az dltala helyesnek vélt jogeim szerinti védekezést adja el6 (ezzel a
felperesnek igényérvényesitését latszolag el6segitve), ha a felperes nem a helyes
jogcimre hivatkozva allitja igényét, ugyanis, ha az alperes minden lehetséges jogcim
tekintetében el6adott védekezését a birdsag érdemben elbiralja, a felperesnek nem
lesz olyan tovabbi jogcime, amire ne terjedne ki az {télet jogereje.
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DOUAA ZAIDAN®

Critical Theory "The European Union as a model"”

Abstract: Critical theory denotes a school of academic thought which challenges
dominant ways of exploring and explaining organizational phenomenon .While having
a long legacy and being far from being a single body of thought, critical theory is typically
associated with the Institute of Social Research at Frankfurt University. The so-called
‘Frankfurt School” emerged in the 1930s and included such scholars as Max Horkheimer,
Theodor Adorno, Herbert Marcuse, and somewhat later, Jirgen Habermas. A key theme of
critical theory is to destabilize dominant modes of understanding by surfacing undetlying
assumptions and rendering power relations explicit. As Adorno and Horkheimer capture
in the Dialectic of Enlightenment “what men want to learn from nature is how to use it
in order wholly to dominate it and other men”!. A key theme of critical theoty is to
destabilize dominant modes of understanding by surfacing underlying assumptions and
rendering power relations explicit. As Adorno and Horkheimer capture in the Dialectic
of Enlightenment “what men want to learn from nature is how to use it in order wholly
to dominate it and other men”2. Drawing on diverse intellectual traditions, critical
theory seeks to expose the domination, control and suppression that hides behind that
which at first appears neutral, progressive and necessary. Exemplifying this tendency,
the logic and purpose of positivism is frequently a core object of critique for critical
theorists. Allied to this is an emancipatory intent; critical theory not only reinterprets existing
orders but offers alternative modes of understanding and being which liberate those silenced
and shackled by conventional theory. In Horkheimer’s terms the theory is critical in so far
as it seeks “to liberate human beings from the circumstances that enslave them”3. The study
secks to apply critical theory to the reality of European society , the emergence of greater
social interaction among citizens who participate in vibrant interaction across transnational
civil society and within emerging global public spheres. In order to develop the framework
for such a normative-practical praxeology for emerging multiperspectival institutions,
pragmatism and Critical Theory once again suggest themselves: here Dewey’s testable claim
that it is the interaction of public and institutions that promotes democracy and democratic
inquiry. However important giving greater powers to the European Parliament may be,
parliamentary politics at best serves a mediating role among transnational and national
institutions and is not the sole means to democratisation . Given that such institutions cannot

“ Douaa Zaidan, PhD-student, University of Miskolc Faculty of Law, Ferenc Dedk Doctoral School of
Law. Supervisor: Dr. Zoltan Angyal associate professor

! HORKHEIMER, M.: Traditional and Critical Theory. In: Horkheimer M., Critical Theory: Selected
Essays. New York: Herder and Herder, 1972.

2 HORKHEIMER, M.: Traditional and Critical Theory. In: Horkheimer M., Critical Theory: Selected
Essays. New York: Herder and Herder, 1972.

3 HARNEY B.: Engyclopedia of Management "Critical Theory",ResearchGate, January 2014.
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easily be scaled up and retain their full democratic character, it is necessary to look to a
different institutional level: to the possibility of new forms of social inquiry that may be
developing in the problem-solving mechanisms of the European Union.

Keywords: Critical Theory, Postmodernism, Europe Union, Multiperspectival Democracy

DOT: https://doi.org/10.46942/SIDM.2024.2.87-101

1. The definition of Critical theory

The critical theory associated with the Frankfurt School is orientated toward
uncovering the historical and social conditions of human oppression with the
concurrent commitment to bringing about emancipation and liberation. In this
respect, the defining character of critical theory as a mode of political theorizing is
its unabashed attempt to understand the social and political world for the sake of
radically transforming its institutions toward human betterment. As such, critical
theory creatively integrates empirical, normative, and practical discourses in its
theorizing. Indeed, As Brian Fay has noted, critical theory, as a part of the larger
tradition of “critical social science,” represents a variegated attempt “to understand
in a rationally responsible manner the oppressive features of a society such that this
understanding stimulates its audience to transform their society and thereby liberate
themselves” .Yet, given Fay's characterization, “critical theory” or “critical social
science” would then include not only aspects of the actual theories associated with
the Frankfurt School (no matter which generation), but also relevant positions
developed within feminism, critical pedagogy, and other political theoretical
discourses which promote an emphasis on self-reflexive emancipation.

Moreover, and seemingly helping to make our task even more difficult, the term
“critical theory” has been recently attached to a wide variety of theoretical
approaches within the humanities, all of them in some way providing an important
critical engagement with contemporary social and cultural life yet not drawing from
either the metatheoretical position or the substantive political analysis associated
with the Frankfurt School. Indeed, critical theory in the humanities has become
increasingly connected to the poststructuralist or postmodern positions of Jacques
Derrida, Michel Foucault, Gilles Deleuze, and others, all of whom seem to reflect
theoretical positions that are highly critical of the Enlightenment foundations and
emancipatory aims of the Frankfurt School*.

2. The Enlightenment and Critical Theory

* MACDONALD, B. J.: Critical Theory. Wiley online library, 18 July 2014.
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Critical theory has seemingly become a term associated with any critical appraisal
of social and cultural life, and we might then be wondering about the specificity of
this particular form of political theory. Interestingly, critical theory in this multiple
sense, can be seen to have its genealogy in the extremely important developments
associated with the Enlightenment. Of course, the latter represents a rather diverse
array of movements and discourses, and it is one's attentiveness to the varieties of
experience this multifaceted “event” helped to spawn that will allow one to
understand the divergent strains of theory associated with the general moniker
“critical theory.” In general, the Enlightenment took hold in the west from the
seventeenth century onward and represented the attempt to apply human reason to
political, social, and cultural practices in order to more rationally organize human
everyday life for the sake of autonomy and the flourishing of human potentiality.
This implied, as is well known, the attempt to continually militate against the
reigning superstitions, traditions, and practices (be they related to science, politics,
morality, or religion)

Clearly, there are a number of different factors that are associated with the
Enlightenment project and its influence is expressed in a wide variety of human
endeavors. For our purposes, though, what becomes central is the embedded notion
of “critique” that arises within this context, and which will be the discursive kernel
for the nature of critical theory in all of its forms. As Immanuel Kant, the
Enlightenment philosopher par excellence, noted in his short piece published in 1784,
“An Answer to the Question: What Is Enlightenment?>, what defines the
Enlightenment is the consistent movement away from conditions of “immaturity,”
a context in which humans are afraid of autonomous forms of understanding and
reasoning. This implies, for Kant, a resolute posture of daring to know and striving
to think for oneself, and thus critically engaging in debate and discussion without
feeling hemmed in by the reigning ideologies and authorities. In this way, true
Enlightenment practices can flourish only where the public has civic freedom, and
thus, as may be expected, there is an intimate connection between the conditions of
reason and freedom, the latter theoretical and practical matrix being a hallmark of
forms of critical theory. To engage in critique, then, is to constantly question the
taken-for-granted understandings and practices associated with everyday social and
cultural life, with the concomitant attachment to the importance of human reason
being a guide toward human autonomy and emancipation. If the Enlightenment is
the process of engendering humanity's reasoning capabilities against and beyond
those practices which keep us docile and subjected to outside authority, it is clear
how this injunction indeed connects to Kant's famous three Critigues (of “pure

5 KANT, L: An Answer to the Question: ‘What Is Enlightenment? In: REISS H. (ed.): Kant: Political
Writings. Cambrtidge: Cambridge University Press, 1991.
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reason,” “practical reason,” and “judgment,” connected to the human practices of
science, morality, and art, respectively), works that undoubtedly represent the
hallmark of his philosophical revolution. For, as Michel Foucault noted persuasively
in his engagement of Kant's elaboration of the ethos of the Enlightenment, critique
becomes necessaty in the context of defining the conditions under which reason
can be valid in determining “what can be known, what must be done, and what may
be hoped™®.

For Foucault, the philosophical ethos of the Enlightenment is a “permanent
critique of our historical era” and a “reflective relation to the present”. From this
“critical attitude” associated with the Enlightenment, Foucault noted in another
context, “critique” becomes the preferred “art of voluntary insubordination, that of
reflected intractability””” .This is a particular attitude and techno that inhetes in the
Enlightenment, and one must thus be cautious about conflating this philosophical
ethos with the particular principles or events or institutions that actually arose during
a particular historical period. Moreover, Foucault argues that such an ethos is not
necessarily intertwined with a form of humanism (a thematic that predefines what
it means to be human, and that promotes the significant way in which humans are
the creative center of social, cultural, and political transformations), given that this
Enlightenment philosophical posture is one in which, for Foucault at least, “the
critique of what we are is at one and same time the historical analysis of the limits
that are imposed on us and an experiment with the possibility of going beyond
them”8, an experiment that applies as well to what it means to be human.

To bring Foucault in as an authority on the Enlightenment is a rather
contentious issue; generally speaking, Foucault and other poststructuralist or
postmodern thinkers are considered enemies of the Enlightenment, or, at the very
least, overly critical of central components of this project. But what Foucault's
positive portrayal of the ethos of the Enlightenment elucidates is that this is not
really the case. In a sense, the versions of critical theory we mentioned at the
beginning of the entry are all drawing sustenance from this Enlightenment ethos, if
not necessarily from the particularities of the actual political and cultural programs,
ideals, and theoretical positions that are generally gathered under the label of
“Enlightenment.” That is, the variety of forms of thought which currently go under
the rubric “critical theory” are importantly intertwined with the position they take
on the character of this discourse of critique that the Enlightenment initiates and
Kant intimates and performs. With this in mind, we can point out two differing

¢ FOUCAULT, M.: What Is Enlightenment? In: RABINOW, P. (ed.), Ethics: Subjectivity and Truth, vol. 1
of Essential Works of Michel Foucanlt, 1954—1984.

7 FOUCAULT, M.: What Is Critique? In RABINOW, P. — ROSE, N. (eds.), The Essential Foucanlt: Selections
from the Essential Works of Foucanlt 1954—1984.

8 FOUCAULT, M.: What Is Enlightenment? In: RABINOW, P. (ed.), Ethics: Subjectivity and Truth, vol. 1
of Essential Works of Michel Foucanlt, 1954—1984.
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positions — critique as reconstruction and critique as deconstruction — in which the
critical appraisal of existing limiting conditions and the opening of new possibilities
are deeply intertwined, but also where there are different dispositions toward the
conceptions of universal goals and human qualities associated with the
Enlightenment.

But, as may seem apparent from the preceding remarks, if critique becomes
important in defining the nature of Enlightenment philosophy, so do other
important concepts. In attempting to characterize what is unique about the
Continental tradition of philosophy (a tradition that includes such disparate
theoretical positions as western Marxism, phenomenology, structuralism, and
poststructuralism), Simon Critchley argues that this tradition is motivated by the
“demand that things be otherwise®, and that it enacts this demand through the
interplay of three different notions: critique, praxis, and emancipation. No matter
the particular theory within this tradition, there is a shared sense that one must
always criticize current social and political practices in light of their promotion of
emancipation and autonomy.

3. Critical Theory Vs Postmodernism

Critical theory is not postmodernism. The two theories have tended to be
wrongly associated with one another by right-wing punditry, especially in the United
States.

In sociological analysis, critical theory and postmodernism have competing ideas
about power and how it operates in society. In fact, the two are at loggerheads and
highly critical of one another. One could not write a PhD from a postmodernist
perspective without articulating their critique of critical theory, for example.

Their differences are perhaps most notably visible in the famous Foucault vs
Chomsky debate, with Foucault promoting the postmodernism perspective.

Their different views of power can be summarized as follows:

Critical Theory’s View of Power: Power is exercised and leveraged by the
powerful over the powerless. Power is held by the powerful and withheld from the
weak and marginalized. It is used to set norms and values but also control who has
to obey the laws (the weak) and who can evade them (the powerful).

Postmodernism’s View of Power: Power exists in language and discourse. The
way we speak about people shape their lived experiences. Power is not just
oppressive but also productive — a marginalized person can use, subvert, and
embrace power to make meaning in their life. For example, a drag queen may be

O CRITCHLEY, S: A Very Short Introduction to Continental Philosophy. Oxford: Oxford University Press, 2001.

91



Douaa Zaidan

Critical Theory "The European Union as a model"

oppressed, but she may also embrace a feminine identity and use it to talk her way
into a club!®.

Critical Theory Postmodernism
Truth is a social construct created and
View of maintained by the powerful through Truth a social construct, but is highly
truth processes such as indoctrination. context-dependent.
Power is unequally distributed in society Power is diffuse and operates at multiple
View of and used to maintain and reproduce social levels, with no one group or individual
power inequalities holding ultimate power
View of Identity is shaped by social and historical Identity is fluid and constantly shifting,
identity factors and can be a site of oppression, with no stable or fixed sense of self.
Language is unstable and indeterminate,
with no fixed meanings or referents.
Language can be used by both the
Language is a tool of power leveaged by owerful and powerless, and the
guag ged Dy P
View of the powerdul and used to construct and powetless can subvert and mock the
language maintain dominant cultural narratives. language of the powerful.
Secks to challenge and transform power Rejects grand narratives and totalizing
Political structures in society in the pursuit of social theories, emphasizing instead the value
stance justice and equality. of difference and diversity.
Key Herbert Marcuse, Theodore Adorno, Max Michel Foucault, Jean Baurillard, Jacques
Theorists Horkheimer, Jirgen Habermas Derrida, Judith Butler

4. The Emerging Ideal of a Multiperspectival Democracy: The European
Union

The analysis thus far has taken a robust ideal of democracy for granted consisting
of self-rule by the public deliberation of free and equal citizens—the ideal of
deliberative democracy that informs both pragmatism and Critical Theory (Bohman
2004). Given the uneven and potentially contradictory consequences of
globalization, it seems clear that current democratic institutions themselves cannot
be responsive to all the dimensions of domination and subordination that are
possible considering the scale and intensity of interconnectedness. What are the
alternatives? It is not just a matter of exercising an institutional imagination within

10 GREGORY P. C.: Critical Theory In Sociology: Examples, Definition, Critique. May 3, 2023.
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broadly understood democratic norms and ideals. Informed by democratic ideals of
non-domination, the practical knowledge needed to promote the democratising of
uneven and hierarchical social relations requires an empirical analysis of current
transformations and its embedded possibilities. The democratic ideal of autonomy
leads David Held and others to emphasise the emerging structures of international
law that produce a kind of binding power of collective decisions. Others look to
ways of reforming the structures of representation of current international
institutions . Still others look to the emergence of various institutions in the
European Union (EU) to discuss the trend toward international constitutionalism
or supranational deliberation.

According to the sort of plurality of perspectives endorsed by a pragmatist
philosophy of social science, a historical account of the emergence of single and
multiple institutions would be helpful. In Gerald Ruggie’s masterful analysis of the
development of a global order beyond the nation-state, he shows that the modern
sovereign state and the social empowerment of citizens emerged within the same
epistemic era as the single point perspective in painting, cartography, or optics. “The
concept of sovereignty then represented merely the doctrinal counterpart of the
application of single point perspective to the organization of political space!l.
Unbundling sovereignty would lead to new political possibilities, including the re-
articulation of international political space in a new way that cannot be anticipated
in dominant theories of international relations. Focusing on the shifts in the
authority of states and the development of the European Union, Ruggie sees the
“EU as the first multiperspectival polity to emerge in the modern era” and thus the
emergence of a new political form. The concept of “the multiperspectival form”
does seem to offer “a lens through which to view other possible instances of
international transformation today. Such an account also applies to the theory of
practical knowledge that might inform reflection on the possibilities of democracy
in an era of uneven globalization.

If the political authority that now promotes globalization is to answer to
democratic will formation, the institutions in which such public deliberation takes
place must seek to become explicitly multiperspectival in Ruggie’s sense. The
positive conditions for such an extension of current political possibilities already
exist in the fact of interdependence—the emergence of greater social interaction
among citizens who participate in vibrant interaction across transnational civil
society and within emerging global public spheres. In order to develop the
framework for such a normative-practical praxeology for emerging
multiperspectival institutions, pragmatism and Critical Theory once again suggest
themselves: here Dewey’s testable claim that it is the interaction of public and

"W RUGGIE, G.: Constructing the World Polity, London: Routledge, 2000.
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institutions that promotes democracy and democratic inquiry. However important
giving greater powers to the European Parliament may be, patliamentary politics at
best serves a mediating role among transnational and national institutions and is not
the sole means to democratisation . Given that such institutions cannot easily be
scaled up and retain their full democratic character, it is necessary to look to a
different institutional level: to the possibility of new forms of social inquiry that may
be developing in the problem-solving mechanisms of the European Union.

5. The Multiperspectival Public Sphere: The Critical and Innovative Potential
of Transnational Interaction

How might new forms of inquiry emerge that are able to accommodate a greater
number of perspectives and also remain democratic? Here we need again to
distinguish between first- and second-order forms of deliberation, where the latter
develops in order to accommodate an emergent public with new perspectives and
interests. Dewey sees the normal, problem-solving functioning of democratic
institutions as based on robust interaction between publics and institutions within a
set of constrained alternatives. When the institutional alternatives implicitly address
a different public than is currently constituted by evolving institutional practice and
its consequences, the public may act indirectly and self-referentially by forming a
new public with which the institutions must interact. This interaction initiates a
process of democratic renewal in which publics organise and are organised by new
emerging institutions with a different alternative set of political possibilities. Of
course, this is a difficult process: “to form itself the public has to break existing
political forms; this is hard to do because these forms are themselves the regular
means for instituting political change”!2. This sort of innovative process describes
the emergence of those transnational publics that are indirectly affected by the new
sorts of authoritative institutions brought about by managing “deregulation” and
globalization. This account of democratic learning and innovation seems not to be
limited by the scope of the institutions, even as the potential for domination also
increases under current arrangements.

What sort of public sphere could play such a normative role? In differentiated
modern societies (that s, societies divided into multiple economic and social spheres
such as markets, a state, civil society and so on), one role of the distinctive
communication that goes on in the public sphere is to raise topics or express
concerns that cut across social spheres: it not only circulates information about the
state and the economy, but it also establishes a forum for criticism in which the
boundaries of these spheres ate crossed, primarily in citizen’s demands for mutual

2DEWEY: The Public and Its Problems. The Later Works: 1925—1927 (Volume 2), Carbondale, IL: Southern
Illinois University Press, 1988.
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accountability. But the other side of this generalization is a requirement for
communication that crosses social domains: such a generalization is necessary
precisely because the public sphere has become less socially and culturally
homogeneous and more internally differentiated than its early modern form!3.
Instead of appealing to an assumed common norm of “publicity” or a set of
culturally specific practices of communication, a coszgpolitan public sphere is created
when at least two culturally rooted public spheres begin to overlap and intersect, as
when translations and conferences create a cosmopolitan public sphere in various
academic disciplines. Instead of relying on the intrinsic features of the medium to
expand communicative interaction, networks that are global in scope become
publics only with the development and expansion of transnational civil society. The
creation of such a civil society is a slow and difficult process that requires the highly
reflexive forms of communication and boundary crossing and accountability typical
of developed public spheres. On the basis of their common knowledge of violations
of publicity, their members will develop the capacities of public reason to cross and
negotiate boundaries and differences between persons, groups, and cultures.

In such boundary-crossing publics, the speed, scale, and intensity of
communicative interaction facilitated by networks such as the Internet provides a
positive and enabling condition for democratic deliberation and thus creates a
potential space for cosmopolitan democracy. Such a development hardly demands
that the public sphere be “integrated with media systems of matching scale that
occupy the same social space as that over which economic and political decision will
have an impact”'4. But if the way to do this is through disaggregated networks (such
as the Internet) rather than mass media, then we cannot expect that the global public
sphere will no longer exhibit features of the form of the national public sphere.
Rather, it will be a public of publics, of disaggregated networks embedded in a
variety of institutions rather than an assumed unified national public sphere.

The emergence of transnational public spheres is informative for the practical
goals of a critical theory of globalization. Once we examine the potential ways in
which the Internet can expand the features of communicative interaction, whether
or not the Internet is a public sphere is a practical question of possibility rather than
a theoretical question about the fact of the matter. It depends not only on which
institutions shape its framework but also on how participants contest and change
these institutions and on how they interpret the Internet as a public space. It
depends on the mediation of agency, not on technology. With the proliferation of
non-governmental organizations (NGOs) and other forms of transnational civil

13 The Structural Transformation of the Public Sphere, Cambridge: MIT Press, 1989.
14 GARNHAM, N.: The Mass Media, Cultural Identity, and the Public Sphere in the Modern World. Public
Cultnre, 1995, 254-276.

95



Douaa Zaidan
Critical Theory "The European Union as a model"

society organization, it is plausible to expect that two different and interacting levels
of multiperspectival innovation may emerge: first, new institutions such as the
European Union that are more adapted to multiple jurisdictions and levels of
governance; and, second, a vibrant transnational civil society that produces public
spheres around various institutions with the goal of making their forms of inquiry
more transparent, accessible and open to a greater variety of actors and perspectives.
This approach does not limit the sources of the democratic impulse to transnational
civil society. Rather, the better alternative is to reject both bottom-up and top-down
approaches in favour of vigorous interaction between publics and institutions as the
ongoing source of democratization and institutional innovation.

According to a pragmatically inspired democratic experimentalism, attempts at
democratisation and reform need not wait for publics to emerge; they can be
constructed in various practices. Consultative NGOs may generally become too
intertwined with institutions and thus do not generatively entrench their own
conditions in this way. This practical difficulty is evident in the official civil society
organizations of the European Union that fail to promote public deliberation.
Without further conceptual and normative clarification, the appeal to various
“bottom up” strategies of democratization remains normatively underdeveloped!> .
Even when informed by democratic aims, this form of politics cannot capture the
complex interrelationships of civil society, the state and the market, especially given
the background of inequalities and asymmetries that operate in processes of
globalization. Apart from powerful corporate actors in civil society, NGOs from
economically advantaged regions possess significant resources to influence and
shape the formation of civil society in other contexts. A critical theory of such
activity asks about the possibility of a strong connection between their powers in
civil society with market forces!®.

Besides the spontaneous emergence of publics out of transnational associations,
it is also possible to make use of self-consciously constructed publics of relevant
stakeholders to act as “mini-publics” that are empowered to deliberate and make
decisions'” . Here we can include a variety of experiments, from participatory
budgets to citizen boards and juries that have a vatiety of decision-making powers.
Propetly empowered and self-consciously constructed, mini-publics offer a strategy
to get beyond the dilemma of insider consultation and outsider contestation that is
a structural feature of civil society activity in currently existing international
institutions. Since self-consciously created minipublics seek to include all relevant

1> DRYZEK, ].: Democracy in Capitalist Times. Oxford: Oxford University Press, 1996.

16 SILLIMAN, ].: Expanding Civil Society, Shrinking Political Spaces: The Case of Women NGOs.
In: KING, Y. — SILLIMAN, J. (eds.), Dangerous Intersections: Feminist Perspectives on Population, Development and
the Environment, Boston: Southend Press, 1998, 133-162.

17 FUNG, A.: Recipes for Public Sphertes. Journal of Political Philosophy, 11(3), 2003, 338-367.
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stakeholders, they do not rely on representation as the mode of communicating
interests, or even the inclusion of well-organized actors as a way of achieving
effective implementation. Instead they open up a directly deliberative process within
the institution that includes as many perspectives as possible and can be repeated
when necessary. The minipublic is then an institutionally constructed intermediary,
although it could act in such a way as to become an agent for the creation of a larger
public with normative powers. In this capacity, minipublics may become open and
expandable spaces for democratic experimentation. While many are issue or domain
specific, such experiments often become models for democratic governance in
dispersed and diverse polities. As Cohen and Rogers put it, the more specific and
episodic practices aim at mutual benefits through improved coordination,
experimental deliberative practices tied to larger political projects may redistribute
power and advantage and in this way secure the conditions of democracy more
generally's.

The same point could be made about taking existing democratic institutions as
the proper model for democratization. To look only at the constraints of size in
relation to a particular form of political community begs the question of whether or
not there are alternative linkages between democracy and the public sphere that are
not simply scaled up. Such linkages might be more decentralized and polycentric
than the national community requites. The issue here is the standard of evaluation,
not whether some other public sphere or form of community “is totally or
completely democratic, but whether it is adequately democratic given the kind of
entity we take it to be”. For a nation state to be democratic it requitres a certain sort
of public sphere sufficient to create a strong public via its connections to
patliamentary debate. A transnational and thus polycentric and pluralist community,
such as the European Union, requires a different sort of public sphere in order to
promote sufficient democratic deliberation. Once a transnational and post-territorial
polity rejects the assumption that it must be what Rawls calls “a single cooperative
scheme in perpetuity,” a more fluid and negotiable order might emerge with plural
authority structures along a number of different dimensions rather than a single
location for public authority and power. Without a single location of public power,
a unified public sphere becomes an impediment to democracy rather than an
enabling condition for mass participation in decisions at a single location of
authority. The problem for an experimental institutional design of directly
deliberative democracy is to create precisely the appropriate feedback relation
between disaggregated publics and such a polycentric decision making process. The
lesson for a critical theory of globalization is to see the extension of political space

18 COHEN, J. — SABEL, C.: Sovereignty and Solidarity in the EU. In: ZEITLIN, J. — TRUBEK, D. (eds.):
Governing Work and Welfare in the New Economy: European and American Experiments, Oxford: Oxford
University Press, 2003, 345-375.
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and the redistribution of political power not only as a constraint similar to
complexity but also as an open field of opportunities for innovative, distributive,
and multiperspectival forms of publicity and democracy.

A critical theory of globalization is a practical or praxeologically oriented theory
that sees the “fact of globalization” in relation to the goal of realizing the norms of
human emancipation and democracy. The central and still open questions for such
a practically oriented social science are the following: what available forms
of praxis are able to promote the transformations that could lead to new forms of
democracy? What sort of practical knowledge is needed to make this possible and
how might this knowledge be stabilised in institutionalised forms of democratic
inquiry? What are the possibilities and opportunities for democracy at a higher level
of aggregation that globalization makes possible? How might the public sphere be
realized at the global level? The argument here suggests that such inquiry and
institutions must go beyond single perspective understandings of democracy that
dominate national political life as well as the various administrative zechne that are
common in the international sphere. A critical praxeology of realizing norms in
multiperspectival institutions might add that it is also a reflexive question of putting
such organization in the larger context of a project of human emancipation. Such
an interactive account of publics and institutions gives a plausible practical meaning
to the extending of the project of democracy to the global level. It also models in
its own form of social science the mode of inquiry that this and other publics may
employ in creating and assessing the possibilities for realizing democracy. A critical
theory of globalization does not only point out the deficits of current practices, but
shows the potential for properly organized publics to create new ones. Since the
new practices need not be modeled on the old ones, it is not a theory of democracy
as such, but of democratization.

6. Critical Theory Criticism

While being highly influential, critical theory is also probably the most heavily
critiqued sociological theory. Below are just a few criticisms.

Lack of Nuance in its Critique of Power: Critical theory tends to see power in binary
terms. Power is in the hands of the dominant group and absent from the
marginalized. Many of its views seem to create dualisms: powerful versus powerless,
men versus women, rich versus poor. Poststructuralism (postmodernism), on the
other hand, sees power as something that is diffuse and, while tending to restrain
the marginalized, can be manipulated and is much more context-dependent.

Exctremely Impractical: Many critics would hold that critical theory’s logical
conclusion is communism. Indeed, many critical theorists historically embraced
Marx — the writer of The Communist Manifesto. As the 20th Century demonstrated,
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communism is highly impractical and with the aim of putting power in the hands of
the working-class, ends with dictatorship and oppression.

Subjective: ~ Critical theory has a clear political goal. As a result, it is highly
susceptible to criticisms of self-serving bias. Its focus is on finding and uprooting
power structures, meaning it enters its analyses in a highly politicized way, rather
than through with an intent to aproximate objectivity.

7. Conclusion

This critical and practical orientation gives rise to three different questions about
critical social inquiry. First, does Critical Theory suggest a distinctive form of social
inquiry? Second, what sort of knowledge does such inquiry provide in order to
provide insight into social circumstances and justify social criticism of current ideals
and institutions? Finally, what sort of verification does critical inquiry require? In
light of the answers to these questions on the practical, democratic, and
multiperspectival interpretation defended here, it is likely that Critical Theory is no
longer a unique approach. Methodologically, it becomes more thoroughly pluralistic.
Politically, it loses its capital letters as the aims and struggles of the age of
globalization become more diverse and not automatically connected by the
commitment to any particular holistic social theory. Given its own democratic aims,
it would be hard to justify any other interpretation. In a period in which philosophy
cooperates with empirical sciences and disciplines, Critical Theory offers an
approach to distinctly normative issues that cooperates with the social sciences in a
nonreductive way. Its domain is inquiry into the normative dimension of social
activity, in particular how actors employ their practical knowledge and normative
attitudes from complex perspectives in various sorts of contexts. It also must
consider social facts as problematic situations from the point of view of variously
situated agents.

This kind of normative practical knowledge is thus reflexive and finds its
foothold in those ongoing, self-transforming normative enterprises such as
democracy that are similatly reflexive in practice. By discussing democracy in this
way, I have also tried to show just how deep the connections are between it and
critical social science: critical theories are not democratic theories, but their practical
consequences are assessed and verified in democratic practice and solved by inquiry
into better democratic practice. Perhaps one of the more pernicious forms of
ideology now is embodied in the appeal of the claim that there are no alternatives
to present institutions. In this age of diminishing expectations, one important role
that remains for the social scientifically informed, and normatively oriented
democratic critic is to offer novel alternatives and creative possibilities in place of
the defeatist claim that we are at the end of history. That would not only mean the
end of inquiry, but also the end of democracy.

99



Douaa Zaidan
Critical Theory "The European Union as a model"

Bibliography

COHEN, J. — SABEL, C.: Sovereignty and Solidarity in the EU. In: ZEITLIN, J. —
TRUBEK, D. (eds.): Governing Work and Welfare in the New Economy: Eurgpean and
American Experiments, Oxford: Oxford University Press, 2003, 345-375.

CRITCHLEY, S: A Very Short Introduction to Continental Philosophy. Oxford: Oxford
University Press, 2001.

DEWEY: The Public and Iis Problems. The Later Works: 1925-1927 (Volume 2),
Carbondale, I1.: Southern Illinois University Press, 1988.

DRYZEK, J.: Democracy in Capitalist Times. Oxford: Oxford University Press, 1996.

FoucAuLT, M.: What Is Critique? In RABINOW, P. — ROSE, N. (eds.), The Essential
Foucanlt: Selections from the Essential Works of Foucanlt 1954—1984.

FoucAuLT, M.: What Is Enlightenment? In: RABINOW, P. (ed.), Etbics: Subjectivity
and Truth, vol. 1 of Essential Works of Michel Foucanlt, 1954—1984.

FoucAuLt, M.: What Is Enlightenment? In: RABINOW, P. (ed.), Ethics: Subjectivity
and Truth, vol. 1 of Essential Works of Michel Foucanlt, 1954—1984.

FUNG, A.: Recipes for Public Spheres. Journal of Political Philosophy, 11(3), 2003, 338—
367.

GARNHAM, N.: The Mass Media, Cultural Identity, and the Public Sphere in the
Modern Wortld. Public Culture, 1995, 254-276.

GREGORY P. C.: Critical Theory In Sociology: Excamples, Definition, Critigue. May 3, 2023.
HARNEY B.: Encyclopedia of Management "Critical Theory" ResearchGate, January 2014.

HORKHEIMER, M.: Traditional and Critical Theory. In: Horkheimer M., Critical
Theory: Selected Essays. New York: Herder and Herder, 1972.

KANT, I.: An Answer to the Question: “What Is Enlightenment? In: REISS H. (ed.):
Kant: Political Writings. Cambridge: Cambridge University Press, 1991.

100



Studia Iurisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

MACDONALD, B. J.: Critical Theory. Wiley online library, 18 July 2014.

RUGGIE, G.: Constructing the World Polity, London: Routledge, 2000.

SILLIMAN, J.: Expanding Civil Society, Shrinking Political Spaces: The Case of
Women NGOs. In: KING, Y. — SILLIMAN, J. (eds.), Dangerous Intersections: Feminist
Perspectives on Population, Development and the Environment, Boston: Southend Press,

1998, 133-162.

The Structural Transformation of the Public Sphere, Cambridge: MIT Press, 1989.

101



Douaa Zaidan
Critical Theory "The European Union as a model"

102



Studia Turisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

DZHUSUPOV AKYLBEK*

Digital Contracting in the Kyrgyz Republic — What can we learn from
European Union Law

Abstract: As a landlocked country the Kyrgyz Republic is less involved to global trade.
However, the digitalization process is a good opportunity to equalize the opportunities. For
this purpose, countries like Kyrgyz Republic can create a legal environment for the
development of digital contracts and allow world businesses to trade with this region.
Especially, when your neighbor is number one manufacturer of the world. To sell the Chinese
goods to the world, especially to Europe, our country should establish the rules which are
well known by European customers. Therefore, we must learn from EU law.

DOIL: https://doi.org/10.46942/SIDM.2024.2.103-126

1. Introduction

Kyrgyz Republic, also known as Kyrgyzstan, just like a Hungary is a landlocked
country in the central part of the continent, with a population of more than 7,0
million people. It has borders with the People’s Republic of China to the east,
Kazakhstan to the north, Uzbekistan to the west and Tajikistan to the southwest.
The territory at 199,951 square kilometers and most of them lies on large mountains.
About 94% of the country rises over 1 000 m, and 40% at more than 3 000 m above
sea level'. The som is the currency of Kyrgyz Republic (KGS), and its official
languages are Kyrgyz and Russian.

On 31 August 1991, the Kyrgyz Republic declared its independence after the
collapse of the USSR and started own journey as a state. In my view, since that time
the Kyrgyz Republic has been in search of the own brand way of economic
prosperity. Due to the reasons of neighboring with the second largest economy in
the world (China), strong relationship with the natural resources biggest holder
(Russia), landlocked highlands with cheap internet, we can concentrate on providing
digital services for the rest of the world. Especially to be a part of the huge trade

* Dzhusupov Akylbek, PhD-student, Karoli Gaspar University of Reformed Church, Doctoral School.
Supervisor: Prof. Dr. Udvary Sandor, full professor

! General information about Kyrgyz Republic is available on official website of the National Investments
Agency under the Presidentof the Kyrgyz Republic https://invest.gov.kg/about-kyrgyz-
republic/general-information/ (date of download: 21/12/2023);
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between European Union and China/Russia. Because the military conflict in the
East of Europe started by Russia will have the long-term negative effects to the
direct relationship with two parts of the world. Apart from China and Russia the
Kyrgyz Republic has perspective of being a partner to communicate with
economically fast-growing India.

Nowadays, the Kyrgyz Republic is a member of the following international and

regional political and economic organizations:

1) Shanghai Cooperation Organization (SCO)? along with the Republic of
India, the Republic of Kazakhstan, the People’s Republic of China, the
Islamic Republic of Pakistan, the Russian Federation, the Republic of
Tajikistan and the Republic of Uzbekistan (The SCO focuses on cooperation with
international and regional organigations),

2) Eurasian Economic Union (EAEU)? along with the Republic of Armenia,
the Republic of Belarus and the Republic of Kazakhstan, the Russian
Federation (The EAEU provides for free movement of goods, services, capital and labor,
pursues coordinated, harmonized and single policy in the sectors determined by the Treaty
and international agreements within the Union);

3) Collective Security Treaty Organization* along with the Republic of
Armenia, the Republic of Belarus, the Republic of Kazakhstan, the Russian
Federation, and the Republic of Tajikistan, cooperate in the. (The objectives of
the CSTO are the strengthening of peace, international and regional security and stability,
the protection on a collective basis of the independence, territorial integrity and sovereignty
of the member States),

4) Commonwealth of Independent States> (CIS) along with the Azerbaijan, the
Republic of Armenia, the Republic of Belarus, the Republic of Kazakhstan,
the Republic of Tajikistan, the Republic of Moldova, the Russian Federation,
the Republic of Turkmenistan, the Republic of Uzbekistan and Ukraine, are
the members of (According to the Charter of the CIS' the objectives are the cooperation
in political, economic, ecological, humanitarian, cultural and other field of development.

The Kyrgyz Republic is a member of more than 100 international organizations,

including the OSCE, the Antiterrorist Center of the CIS Member States, the World

2 Member states of the SCO published on official website
https://eng.sectsco.org/20170109/192193.html (date of download: 21/12/2023);

3 Member states of the EAEU published on official website
https://eec.cacunion.org/en/comission/about/ (date of download: 21/12/2023);

4 The Charter of  Collective Security  Treaty Organization. https://en.odkb-
csto.org/structure/#:~:text=In%?20accordance%20with%20Article%0203,sovereignty%o200%20the%02
Omember%20states (date of download: 21/12/2023);

5 The historical information of the CIS is available on official website in Russian language https://e-
cis.info/page/3509/80648/ (date of download: 21/12/2023).
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Bank and others. In 2004, Kyrgyzstan became one of the founding states of the
Eurasian group (EAG is an associate member of the Financial Action Task Force).

The Kyrgyz Republic has joined a number of treaties under which an interested
party may address a claim to a court of the Kyrgyz Republic on recognition and
enforcement of a decision issued by a court or arbitration court of another country®.
The principal treaties are:

- UN Convention on Recognition and Enforcement of Foreign Arbitral
Awards of 10 June 1958, joined by the Kyrgyz Republic in 1995;

- Convention on Legal Support and Legal Relations between the CIS
Countries on Civil, Matrimonial, and Criminal cases of 22 January 1993,
ratified by the Kyrgyz Republic in 1995.

- In 2004 the Kyrgyz Republic also ratified the Convention on Legal Support
and Legal Relations on Civil, Matrimonial and Criminal Cases of 7 October
2002;

- A number of bilateral agreements on mutual legal support with European
Union, Azerbaijan, Iran, India, China, Latvia, Mongolia, Russia, Tajikistan,
Turkey, Kazakhstan, United Arab Emirates, Uzbekistan, and other nations.

In 2009, the Kyrgyz Republic recognized and enforced”

- Decisions of other countries’ arbitration courts established under the
arbitration rules of the UN Commission for International Trade Law
(UNCITRAL);

- Decisions of the courts of Armenia, Belarus, Kazakhstan, Latvia, Moldova,
Russia, Tajikistan, Turkey, Turkmenistan, Ukraine, United Arab Emirates,
and Uzbekistan on civil, matrimonial, and criminal cases;

- Decisions of the arbitration, economic and business courts of Azerbaijan,
Moldova, Kazakhstan, Russia, and Tajikistan.

However, now the Kyrgyz Republic recognizes and enforces the decisions of
more countries, and this is a huge step towards legal and economic integration to
the global market.

The Kyrgyz government has undertaken various economic reforms to address
these challenges, including improving the investment climate, increasing access to
finance, and strengthening the rule of law. Additionally, the country has sought to

¢ KALIKOVA & ASSOCIATES: The information and reference guide “Business in the Kyrgyz Republic:
Legal Aspects 2009”. The official website of the international law firm. (p. 0). http://www.k-
akg/sites/default/files/business in the kyrgyz republic 2009 eng.pdf  (date of  download:
21/12/2023);

7 KALIKOVA & ASSOCIATES: The information and reference guide “Business in the Kyrgyz Republic:
Legal Aspects 2009”. The official website of the international law firm (p. 8). http://www.k-
a.kg/sites/default/files/business in the kyrgyz republic 2009 eng.pdf (date of download:

21/12/2023).
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enhance its economic integration with other countries in the region through various
trade agreements and initiatives.

In the past, the Kyrgyz Republic has played an important role in trade between
West and East within the Silk Road. Nowadays, the world is discussing a Digital Silk
Road. CHINA'S vagne but much-vaunted Belt and Road Initiative (BRI) has been providing
buzzword fodder for government leaders and official sloganeers since 2013, when the country
launched the scheme to extend ifs political and economic influence abroad by investing in
infrastructure and other big projects. The “belt” refers to an overland push across Eurasia and the
“road” to a maritime route to South Asia and beyond. But in recent months some new rhetoric
(consistent in its challenging use of metaphor) has been promoting a virtual dimension: a “digital
Silk Road’ .

Nowadays we can think about Digital Silk Road with creating favorable
conditions and legal environment for digital trade. This would help to make a step
to global economic integration of the Kyrgyz Republic. Digital development is a big
chance for landlocked countries to integrate to world economic relationships.
Additionally, the internet is relatively cheap comparatively to other countries
internet services. There are a broad variety of options for Internet access; they range
from dial-up to wired broadband and Wi-Fi access and satellite-based Internet.

The development of digital contracting is aligned with the National
Development programme of the Kyrgyz Republic until 2026. Particularly, the
Government planning to attract investment to create national digital infrastructure
which should be able to support the rapid growth of internet traffic and to meet
new demands of digital relationship. The national digital infrastructure will include
networks, data centers, cloud technologies, information and service access centers,
digital platforms, including broadband and broadcasting. The digital infrastructure
must be able to support the rapid growth of traffic, provide coverage with sufficient
bandwidth to meet new needs®.

8 The Economist: China talks of building a “digital Silk Road”. This article is available at
https://www economlsr com/china/2018/05/31/china-talks-of-building-a-digital-silk-

=cpc.adword.pd&utm source=goo; rlc&:\ pccampaignID=17210591673&ppcadID=

\/lo[,‘ B\'R\’m7Bod|O6p7TBJ~bsl()n’m()H hl()( )qul\ cMaAlduEALw weB&gclsre=aw.ds (date of
download: 21/12/2023).

 The National development programme of the Kyrgyz Republic until 2026. Article 4.2., paragraph 2.
http://cbd.minjust.gov.kg/act/view/ru-ru/430700 (date of download: 21/12/2023). Ongmal text as
follows: “Ulnttuk sanariptik infratiigiimgs tammzéfﬂr, maalymattardy ishtep chygun borborlorn, bulut tekhnologii,
maalymattarga 3hana Ryzmat korsitiiiilorgd hetiiii borborloru, sanariptilar, anyn ichinen keiiri tilkelln i baylanysh
ghana radjo beriiii kiret. Sanariptik infratiiziim trafiktin teg dsiishiin karmap turnuga, harny kerektislordii
kanaattandyruu iichiin hetishtiiii otkorii Zhondomdiiiiliigii menen kamsyz kylnuga hondi mdii abalda bolunga
1iyish”.
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https://www.economist.com/china/2018/05/31/china-talks-of-building-a-digital-silk-road?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anonymous&gclid=Cj0KCQjwmN2iBhCrARIsAG_G2i6vJ9obvx-yZJoUBVRX3p7BodJ06p7TBEbsJOn3p6FLh1OObqmlycMaAlduEALw_wcB&gclsrc=aw.ds
https://www.economist.com/china/2018/05/31/china-talks-of-building-a-digital-silk-road?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anonymous&gclid=Cj0KCQjwmN2iBhCrARIsAG_G2i6vJ9obvx-yZJoUBVRX3p7BodJ06p7TBEbsJOn3p6FLh1OObqmlycMaAlduEALw_wcB&gclsrc=aw.ds
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2. The concept of digital contracting and its relevance to the Kyrgyz
Republic's economic development

Major obstacles to the investment climate in the Kyrgyz Republic are the poor
condition of infrastructure, political volatility and the small size of the market!?. The
size of the market is an essential message in the document provided by the European
Bank for Reconstruction and Development. I totally agree with their conclusion.
The Kyrgyz Republic should concentrate efforts not only to attract investment to
the country but provide services to all huge economically developed countries to
trade with its neighbors like China and Russia. Even to be a platform for retail
trading for European consumers while purchasing goods from China is a good
option. For this purpose, a digital contracting is one of the ways to find an own way
and to suggest world unique instrument to communicate and for sure it is a best way
for landlocked country to integrate to the global market.

In the Kyrgyz Republic, digital contracting has the potential to play a significant
role in the country's economic development. By enabling businesses to enter into
contracts more efficiently and securely, digital contracting can reduce transaction
costs and facilitate trade and investment. This, in turn, can lead to increased
productivity, job creation, and economic growth. When I wrote “businesses” I mean
mostly the economic players outside of the country. As I mentioned before the
Kyrgyz Republic has chance for global integration by creating digital infrastructure,
not only for itself, but for other parts of the world to trade with our neighbors like
China and Russia.

The relevance of digital contracting to the Kyrgyz Republic's economic
development is further underscored by the country's geographic location in Central
Asia and its membership in various regional trade agreements. For instance, SCO
and EAEU. As the country seeks to enhance its economic integration with other
countries in the region, the use of digital contracting can facilitate cross-border trade
and investment by providing a secure and efficient means of conducting business.

The Kyrgyz Republic also identifies the huge role of digital contracting in the
economy. Particulatly, the National development programme of Kyrgyz Republic
until 2026 consist of the following statement: “The global digitalization and the
rapid development of Internet technologies lead to changes in the development of
almost all areas of the world economy. Considering these trends, the promotion of
goods must also be carried out through digital platforms that bring together buyers,
sellers, and service companies to sell and deliver goods to foreign and domestic
consumers. For this purpose, will be created an ecosystem for the development of

10 Commercial laws of the Kyrgyz Republic. An assessment by the EBRD. June 2015
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electronic commerce. The regulatory and legal framework for conducting electronic
commerce will be formed, which determine the principles of regulation, the
procedure for processing transactions and the principles of taxation, the procedure
for exchanging information between participants in the process and cybersecurity
issues”!l.

Moreover, the COVID-19 pandemic has highlighted the importance of digital
technologies in enabling businesses to operate remotely and maintain continuity in
times of crisis. The Kyrgyz Republic has already revealed a strong trend in
digitalising its government, as captured by the e-Government Development Index,
which measures the readiness and capacity of national institutions to use ICTSs to
provide public services'?. Kyrgyzstan was ranked amongst the top 10 reforming
countries in 2018, along with Uzbekistan and Kazakhstan. This upward trend was
largely carried by a higher e-participation index, with enhanced access to
information and increased citizen’s involvement in the decision making process.
Digital contracting can help businesses in the Kyrgyz Republic to adapt to the new
normal and continue to operate in a safe and efficient manner.

The new rules in digital contracts will eliminate the sidesteps situations in which
users give up due to a complex process and the need to personify themselves in a
commercial office, store or branch of the company they want to become clients,
and, on the other hand, give the government the necessary tools to improve their
digital processes in favour of the citizen, creating better and much more seamless
relationships, reducing waiting, workload, and, overall, frustration.

' http://cbd.minjust.gov.kg/act/view/ru-ru/430700 (date of download: 21/12/2023). The National
development program of Kyrgyz Republic until 2026. Global'naya tsifrovizatsiya i stremitel'noye razvitiye
internet-tekhnologiy vedut k izmeneniyam v razvitii prakticheski vsekh sfer mirovoy ekonomiki.
Uchityvaia eti trendy, prodvizheniye tovatov mneobkhodimo takzhe osushestvliat” cherez
tekhnologicheskiye platformy, ob"yedinyayushchiye pokupateley, prodavtsov i servisnyye kompanii dlya
realizatsii i dostavki tovarov instrannym i vautrennim potrebitaliam. Dlya etogo byla sozdana ekosistema
dlya razvitiya elektronnoy torgovli. Budut sformirovany normativno-pravovyye osnovy vedeniya
elektronnoi torgovli, opredeliaiushie prinstipy regulirovaniya, poriadok oformleniia sdelok I prinstipy
nalogooblajeniya, poriadok obmena informaciey mejdu uchastnikami protsessa i voprosy
kiberbezopasnosti

12 OECD (2020): Supporting Firm Creation and Growth through Business Development Services in
Kyrgyzstan, OECD  Publishing,  Paris  https://www.oecd.org/eurasia/competitiveness-
rogramme/ central-asia/Supporting-Firm-Creation-and-Growth-through-Business-Development-

Services-in-Kyrgyzstan-ENG.pdf (date of download: 21/12/2023).
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3. A comprehensive legal analysis of Kyrgyz Republic laws and regulations
relevant to digital contracting

Contracts. According to Article 395 (1) of the Civil code of the Kyrgyz Republic!3:
“A contract may be entered into in any form provided for making transactions, unless the law
establishes a specific form for such type of a contract. If the parties agree to enter into a contract in
a certain form, it shall be deemed as entered into from the time it was structured in such form, even
though such form is not required by law for such type of a contract”. These rules ensure the
different participants of civil relationship to use any kind of form of the contract,
unless such kind of contracts are obligatory by the law. For instance, purchase
agreement of real estate should be concluded in written form with state registration
in certain agencies. Such requirement is imperative rule, and all should follow it.
However, in the other form of relationship you can use the form you like, therefore
digital contracts are allowed as well.

Moreover, a contract in a written form may be entered into by drawing a single
document signed by the parties, and by exchanging letters, telegrams, teletypes,
telephoned telegrams, through fax or electronic or other communication or by other means
which allow to establish authentically that the document detives from the
contracting parties (Art. 395 (2))'*. With these provisions the legislators of the
Kyrgyz Republic allowed legal and natural persons uses not only paper based written
contracts, but also through developing a single electronic document and signing by
both parties. The important thing is it should be clear who exactly signed that
contract.

“A transaction shall be made in written form by creation of a document which expresses the
substance of the transaction and is signed by the person or persons making the transaction, or by
persons properly authorized by them. Bilateral transactions may be made by exchange of documents,
each signed by the party which originates it (paragraph 2 of Article 395)”.

Electronic signatnre. The Civil code of KR also provides a regulation on enforcing
a contract which signed by the electronic signature. Pursuant to Art. 176 (2): “A4
Sacsimile reproduction of a signature by means of mechanical or other copying, electronic signature
or any other analogne of a personal signature is permitted if provided for by law or by agreement of
the parties”.

The electronic signature is vital for digital contracting because we could not even
imagine concluding a contract without using the remote tools of acknowledging the
contract by the parties. If in paper-based contract you usually use the handwritten

13 The unoffclal translatlon of the Civil code of the Kyrgyz Republic is available on website
52 libe 5 >/ Mittel-Osteuropa/Civil%20Code%20part%20L.pdf ~ (date of

download 21/12/2023)
4 The original version of the Civil code of the Kyrgyz Republic is available on website
https://cbd.minjust.gov.kg/4?cl=ru-ru (date of download: 21/12/2023).
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signature, so in digital contract you can use the electronic signature. According to
the Law of the Kyrgyz Republic on Electronic Signature Ne 128 as of July 19t 2017
(Law on Electronic Signature) this Law governs the relations on use of digital
signatures when making civil transactions, rendering the state and municipal
services, execution of the state and municipal functions, and also when making
legally significant actions.

As it described in Article 2 of the Law on Electronic Signature #he digital (electronic)
signature (ES) - information electronically which is attached to other information electronically and
(or) is logically connected with it and which is used for determination of person on bebalf of which
information is signed”.

This Law allows of usage of two types of electronic signature:

1) Simple electronic signature;

2) Enhanced electronic signature (qualified, unqualified).

In accordance with Law on Electronic signature natural persons entitled to use
the simple ES, because it can be presented in form of codes, shifr and this is equal
to signing a document in a handwritten form. On the other hand, the enhanced ES
is equal to signing a document in a handwritten form and putting a stamp on it.
Therefore, this kind of electronic signature is more suitable for legal entities.

Court procedures. The Civil Procedural Code of the Kyrgyz Republic recognizes
electronic document and contract as a written proof by allocating that “acts,
documents, agreements, invoices, business correspondence and materials received
through fax, electronic or any other communication device, the authenticity of
which is proven, will be accepted as a written proof”!6. Beside this, the legal act of
the Cabinet of Ministers allows the parties to notary verify the websites in order to
prove the existing file on certain time and date. Particularly, Testimony of a copy of
Internet pages is allowed. For this purpose, the notary examines the information
posted on the Internet. The Internet page shall be completely printed on paper, and
it is mandatory to indicate the date of printing and the link of the webpage, set in
automatic mode. After printing, the written version shall be compared with the
electronic version!” (Art. 156 Instruction for performing notarial acts by notaries of

the Kyrgyz Republic).

15 The unofficial translation of the Law of the Kytgyz Republic on Electronic Signature Ne 128 as of
July 19™ 2017 is available on website https://cis-legislation.com/document.fwx?rgn=99019 (date of
download: 21/12/2023).

16 Civil Procedural Code of the Kyrgyz Republic, Article 80(1)

7 The original version of Article 156 of the Instruction for performing notarial acts by notaries of the
Kyrgyz Republic: “Veb-sayttin kégiirmésiin kibolondiirttgd uruksat berilet. Osol ele ugurda notarius
Internette jaygastirilgan maalimatti tekseret: Internet barakgast basilgan kiiniin jana fayldin daregin
mildettiiti tiird6 korsotiti menen avtomattik tiirdé kagazga tolugu menen basilip ¢igat. Basma versiyast
ctkkandan kiyin elektronduk versiyast menen salistirilat.

Kibolondiriit jazuusunda notarius 1ntcrncttcgi barakcanin daregin, dokumenttin daregin, zaril bolgon
ugurda maalimattin atalisn, teksttik je grafikalik maalimatin, anin Internet barak¢asinda jaygaskan jerin
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According to Article 428: “In the Kyrgyz Republic, foreign court decisions, including those
related to the approval of amicable agreements, are acknowledged and enforced if they are in
accordance with the laws or international agreements that have been duly ratified and accepted by
the Kyrgyz Republic or based on the principle of reciprocity’'8.

4. A comprehensive legal analysis of EU laws and regulations relevant to
digital contracting

The history of regulations relevant to digital contracting started from the
Directive 1999/93/EC of the EU Parliament and the Council of 13 December 1999
on a Community framework for electronic signatures. As well as the Kyrgyz
Republic’s Law on Electronic Signatures the purpose of this Directive is to facilitate
the use of electronic signatures and to contribute to their legal recognition. It
establishes a legal framework for electronic signatures and certain certification-
services in order to ensure the proper functioning of the internal market!?. This
Directive presents the new definitions like “electronic signature”, "signature-
creation data", "signature-verification device", "certificate", "electronic-signature
product".

It was the responsibility of Member States to guarantee that advanced electronic
signatures, which utilize a qualified certificate and are generated by a secure-
signature-creation device, fulfill the legal prerequisites of a signature for electronic
data in a manner equivalent to how a handwritten signature satisfies those
requirements for paper-based data. Moreover, these electronic signatures should be
deemed admissible as evidence in legal proceedings.

European Parliament’s resolution of 21 September 20102 on completing the
internal market for e-commerce, stressed the importance of the security of
electronic services, especially of electronic signatures, and of the need to create a
public key infrastructure at pan-European level, and invited the Commission to set
up a European validation authorities gateway to ensure the cross-border
interoperability of electronic signatures and to increase the security of transactions
carried out using the internet.

Then it was turn of the of European Council. In its conclusions of 4 February
2011 and of 23 October 2011, called on the Commission to create a digital single

korsotot”.  (http://cbd.minjust.gov.kg/act/view/ru-ru/95038/652cI=ky-kg&mode=tekst) (date of
download: 21/12/2023).

18 Civil Procedural Code of the Kyrgyz Republic. The original version is available on official website
http://cbd.minjust.gov.ke/act/view/ru-ru/1115212cl=ru-ru (date of download: 21/12/2023);

1 Directive 1999/93/EC of the EU Patliament and the Council of 13 December 1999 on a Community
framework for electronic signatures. O] L 73, 19.1.2000, p. 12—20.

20 Completing the internal market for e-commerce European Parliament resolution of 21 September 2010
on completing the internal market for e-commerce (2010/2012(INI)). O] C 50E , 21.2.2012, p. 1-15;
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market by 2015, to make rapid progress in key areas of the digital economy and to
promote a fully integrated digital single market by facilitating the cross-border use
of online services, with particular attention to facilitating secure electronic
identification and authentication.

In many instances, EU individuals were unable to utilize their electronic
identification for authentication purposes in different Member States due to the lack
of recognition of national electronic identification schemes across Member States.
This electronic barrier hinders service providers from fully capitalizing on the
advantages offered by the internal market. The establishment of mutually
recognized electronic identification means will promote the seamless cross-border
provision of various services within the internal market and enable businesses to
engage in cross-border operations with fewer hindrances when interacting with
public authorities.

Putsuant to the provisions of Directive 1999/93/EC, to promote cross-bordetr
certification services and legal recognition of advanced electronic signatures from
third countries, the Commission was proposed measures to ensure effective
implementation of applicable standards and international agreements for
certification services. When needed, the Commission was recommended to submit
proposals to the Council, seeking mandates for negotiations of agreements with
third countries and international organizations.

Having regard to the proposal from the European Commission the European
Parliament and the Council of the European Union have adopted the Regulation
(EU) No 910/2014 on electronic identification and trust services for electronic
transactions in the internal market and repealing Directive 1999/93/EC?! (eIDAS
Regulation), which establishes a framework for electronic identification and trust
services for electronic transactions in the internal market. This Regulation enhances
and expands the acquis of the Directive 1999/93/EC. According to Atticle 1,
eIDAS Regulation:

a) lays down the conditions under which Member States recognise electronic
identification means of natural and legal persons falling under a notified
electronic identification scheme of another Member State;

b) lays down rules for trust services, in particular for electronic transactions;
and

c) establishes a legal framework for electronic signatures, electronic seals,
electronic time stamps, electronic documents, electronic registered delivery
services and certificate services for website authentication.

21 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions in the internal market and repealing
Directive 1999/93/EC. O] L. 257, 28.8.2014, p. 73—114
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The second essential element for enforceability of the contract is identification
of the parties which are going to be Parties. According to eIDAS Regulation: The
objective is to bolster confidence in electronic transactions within the internal
market. It aims to establish a shared basis for secure electronic interactions among
citizens, businesses, and public authorities. This, in turn, will enhance the efficiency
of both public and private online services, electronic business, and electronic
commerce across the European Union. However, this Regulation does not affect
national, or Union law related to the conclusion and validity of contracts or other
legal or procedural obligations relating to form. The eIDAS certification sets
the standards and criteria for simple electronic signature, advanced electronic
signature, qualified electronic signature, qualified certificates and online trust
services. Furthermore, it rules electronic transactions and their management?®.

The third essential part of the digital contracting is ensuring patties to protect
personal data. The contract of B2C type means that one party is always a natural
person. For the purpose of protection, the personal data the EU adopted General
Data Protection Regulation (Regulation (EU) 2016/679 of the Eutopean Patliament
and of the Council of 27 April 2016 on the protection of natural persons with regard
to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC)%.

Processing shall be lawful only if it is necessary for the performance of a contract
to which the natural person is party or in order to take steps at the request of the
natural person prior to entering into a contract?*. Of course, the mandatory rule is
to get consent of the data subject to the processing of his or her personal data for
one or more specific purposes. In this regard, the digital contract has advantages
before other types of contracts, because with signing them the consumers are able
at the same time to sign a consent for processing personal data. When determining
if consent is given freely, particular consideration should be given to whether
consent to process personal data, which is not essential for the execution of a
contract, is a requirement for the performance of that contract, including the
provision of a service.

Regulation (EU) 2016/679, commonly known as the GDPR, or any other
relevant Union law on data protection, should fully apply to the processing of
personal data in relation to contracts in Europe. It is important to note that none of

22 Article prepared by the private company eID on “eIDAS: The Digital Identification Regulation for
Europe” available on website https://www.electronicid.eu/en/blog/post/eidas-regulation-electronic-
signature/en (date of download: 21/12/2023);

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text with EEA
relevance)Of L 119, 4.5.2016, p. 1-88

2Article 6(1) GDPR
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the further mentioned Directives do not undermine the rights, obligations, and non-
contractual remedies established by GDPR.

Instances of non-compliance with the requirements set forth in Regulation (EU)
2016/679, including fundamental principles such as data minimization, data
protection by design, and data protection by default, may, depending on the
circumstances, also be deemed as non-compliance with the subjective or objective
conformity requirements outlined in other legal acts. For instance, if a trader
explicitly assumes an obligation in the contract, or if the contract can be interpreted
as such, which is linked to the tradet's obligations under GDPR, such a contractual
commitment can form part of the subjective conformity requirements. Another
example is where non-compliance with the obligations under GDPR simultaneously
renders the digital content or digital service unfit for its intended purpose, thereby
constituting a lack of conformity with the objective requirement for conformity.
This objective requirement necessitates that the digital content or digital service be
suitable for its typical usage purposes compared to other digital content or digital
services of a similar nature.

In summary, the application of data protection laws to the processing of
personal data within the scope of relevant contracts is mandatory. Non-compliance
with the obligations set forth in GDPR can influence the conformity assessment of
the digital content or digital service, considering both subjective contractual
commitments and objective fitness for purpose requirements.

To solve the problems of protecting consumer rights, harmonising the national
contract law and improving the cross-border trade the European Parliament and the
Council by the proposal of the European Commission on 20 May 2019 adopted
Ditective (EU) 2019/770 on cettain aspects concerning contracts for the supply of
digital content and digital setvices? and Directive (EU) 2019/771 on certain aspects
concerning contracts for the sale of goods?.

The application of Directive (EU) 2019/770, which pettains to contracts for the
supply of digital content and digital services, and Directive (EU) 2019/771, which
focuses on contracts for the sale of goods, commenced on 1 January 2022. These
directives aim to harmonize crucial rules governing consumer contracts throughout
the European Union, resulting in a robust level of consumer protection and
enhanced legal certainty for both consumers and traders engaged in countless
everyday transactions involving goods, smart goods, digital content, and digital
services.

2% Directive (EU) 2019/770 on certain aspects concerning contracts for the supply of digital content and
digital services. Of 1. 136/ 1, 22.5.2019

26 Ditective (EU) 2019/770 on certain aspects concerning contracts for the sale of goods, amending
Regulation (EU) 2017/2394 and Directive 2009/22/EC, and repealing Directive 1999/44/EC. O] L
136/28, 22.5.2019
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The freedom of choice. According to Article 3(1) Convention on the law
applicable to contractual obligations opened for signature in Rome on 19 June 1980
(80/934/EEC) (Rome Convention): “A contract shall be governed by the law chosen by the
parties. The choice must be expressed or demonstrated with reasonable certainty by the terms of the
contract or the circumstances of the case. By their choice the parties can select the law applicable to
the whole or a part only of the contract”. The parties' freedom to choose the applicable
law considered one of the cornerstones of the system of conflict-of-law rules in
matters of contractual obligations according to the European Parliament and the
Council of European Union. Therefore, in Rome 1?7 regulation there is an article
(#3) with the same text. Thus, digital contracts are in harmony with private
international law.

Furthermore, abovementioned Regulation should not interfere with the
application of other instruments that contribute to the proper functioning of the
EU internal market. If these instruments cannot be applied alongside the law
designated by the rules of the Rome-I regulation, they should still be upheld. The
application of the designated applicable law should not hinder the free movement
of goods and services as regulated by Union instruments, such as Directive
2000/31/EC on legal aspects of information society setvices, including electronic
commerce, in the Internal Market. Additionally, this regulation does not prevent
parties from including a non-state law or an international convention into their
contract through the method of reference. Therefore, it is favorable conditions for
the parties to choose for instance: the International Institute for the Unification of
Private Law (UNIDROIT)?, HCCH (Hague Conference on Private International
Law — Conférence de La Haye de droit international privé)?’ or United Nations
Convention on Contracts for the International Sale of Goods (CISG). Principles as
the rules of law governing their contract or, in case of a dispute, as the rules of law
applicable to the substance of the dispute. According to Dr. Istvan Erdos, Assistant
professor and Lecturer the Department of International Private Law and European
Economic Law at Eotvos Lorand University: “I¢ means in the present case that choosing

27 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome I). O] L. 177, 4.7.2008, p. 6—16.

28 “The UNIDROIT Principles provide a balanced set of rules covering virtnally all the most important topics of general
contract law, such as formation, interpretation, validity including illegality, performance, non-performance and remedies,
assignment, set-off, plurality of obligors and of obligees, as well as the aunthority of agents and limitation periods”. UPICC
Model Clauses for the use of the UNIDROIT Principles of international commercial contracts.
https://www.unidroit.org/instruments/commercial-contracts/upicc-model-
clauses/#:~:text=The%20UNIDROIT%20Principles%20provide%20a,0bligees%02C%20as%20well%
20as%20the (date of download: 21/12/2023);

29 “The HCCHs mission is to resolve these questions by providing internationally agreed solutions, developed through the
negotiation, adoption, and operation of international treaties, the HCCH Conventions, to which States may become
Contracting Parties, and soft law instruments, which may guide States in developing their own legislative solutions”. About
the HCCH on the official website https://www.hcch.net/en/about (date of download: 21/12/2023);
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directly the CISG would be considered as a choice of rules of law under the Rome 1 regulation,

2930

5. Compare and contrast the Kyrgyz Republic legal framework with the
existing legal framework in the EU

There are a lot of similarities in legal frameworks of the Kyrgyz Republic and
European Union. For instance, the followings are common for both of them:

P
2)
3)
4

Recognition of electronic means of concluding a contract;
Electronic commerce is legally allowed on their territories;
Electronic signature is available both for natural or legal persons;
Personal data is a vital part in digital contracting;

There are also differences between the Kyrgyz Republic and the European
Union. They are as follows:

D

2)

3

Contrary to the European Union the electronic seal and electronic time
stamp are not introduced as a separate business tool to the national
legislation of the Kyrgyz Republic. However, the using of enhanced
electronic signature on the territory of the Kyrgyz Republic includes the seal
of the legal entity;

The national legislation of the Kyrgyz Republic does not provide
standardized contracts for digital relationship. However, the EU Law has
certain provisions for digital content and services, as well as for digital sales
of goods.

In opposite to EU Law the Kyrgyz Republic legislation does not allow
parties to choose as governing law the non-state law. According to Article
1198(1) of Civil Code of the Kyrgyz Republic: “The contract is governed by the
law of the country chosen by agreement of the parties, nnless otherwise provided by law’3'.
However, pursuant to Rome-I regulation, parties can identify a non-state law
or international convention in their contracts.

The following facts and figures emerged EU authorities to create digital
contracts for Europe:

D

2)

People avoid buying from websites in other countries because they do not
trust that it will be problem-free;

At least 70 million consumers have experienced one or more problems with
just four popular types of digital content (music, anti-virus, games and cloud
storage) (2015);

30 BRDOS, L: Private International Law in Business Transactions. Contracts Non-contractual obligations. Budapest,

2021.

31 The original version of Civil Code of the Kyrgyz Republic as of 05.01.1998 #1 is available on official
website http://cbd.minjust.gov.kg/act/view/ru-ru/52cl=ru-ru (date of download: 21/12/2023).
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3) Only 10% of consumers experiencing problems received remedies. As a
result of those unresolved problems, consumers in the EU have suffered a
financial and non-financial detriment estimated in the range of €9 - 11 billion
(2015);

3) Traders do not sell cross-border because they are put off by the legal
complexity. Contracts for supplying digital content are categorised
differently from one country to another, either as sales contracts, services
contracts or rental contracts. As a consequence, the remedies for consumers
vary between countries;

4) An increasing number of consumers choose to make their purchases online
(60% in 2017). However, the share of consumers buying from traders in their
own country is more than double (52%) compared to those buying from
other Member States (21%);

5) Only 10% of EU retailers sell online to consumers in other EU countries
(2018);

6) While 58% of EU retailers declare being confident selling online, just half of
them (27%) are ready to sell both domestically and to other EU countries.
30% are only confident to sell within their own country.

7) Differences in national contract laws remain an obstacle also for retailers
selling offline. 42% of retailers selling offline and 46% of retailers selling
online consider the costs of compliance with different consumer protection
and contract law rules as important batriers to their cross-border sales®2

The abovementioned statistic information should be considered by the Kyrgyz

Republic authorities in developing the digital contacting and adoption of the new
rules for them.

6. Identify potential legal reforms or amendments that could be adopted in
the Kyrgyz Republic to align with EU law and enhance economic integration

First, in order to be compatible with the world countries and attract investors or
customers to purchase through Kyrgyz platforms, the legislators of the country
should develop the draft of contracts for usage. These drafts of contracts should
include all minimum required items to create balanced relationship. For this
purpose, let me show the efforts of the EU authorities in previous years.

The European Patliament's Resolution passed on 8 June 2011 emphasized the
need for the development of "uniform European contract models" translated into
all EU languages, accompanied by an online alternative dispute resolution system.

2 Digital contract rules. An article on the official website of the European Commission.
commission.europa.cu/business-economy-euro/doing-business-eu/contract-rules/digital-
contracts/digital-contract-rules_en (date of download: 21/12/2023).
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This system would offer several benefits, including simplifying operations within
the single market, reducing costs for businesses while addressing conflicting
regulations, and providing legal certainty, consumer confidence, and a high level of
consumer protection.

In this respect the Common European Sales Law (CESL) could be completed by a “toolbox”
which needs to be appropriately based on the subsidiarity principle, notwithstanding the legal
anthority of Member States in terms of contractual and civil law. In this case it wonld be a
“toolbox” offering the legal backdrop and the necessary basis for the operation of an optional legal
systemt of a general nature; it would essentially mean introducing a list of standard clauses and
standard terms which shonld be based on an assessment of mandatory national regulations on the
subject of consumer protection within, but also beyond, the acquis communautaire in force in respect
of consumer rights*®. Although, this document finally was not adopted in this form, but
it helped the European authorities to create these kinds of rules through other
legislative acts as I mentioned above.

According to the opinion of the Italian Chambers of Commerce Union those
standard contract models are expected to help consumers and businesses (especially
SMEs) better understand their rights and obligations. Numbers of such contracts
ought to be developed in order to meet the need for specific contract ecosystems
(crafts, tourism, services, trade, real estate). The own impression was expressed by
the Hugh Beale, Professor of Law, Warwick School of Law, Honorary QC,
Honorary Member of the Hungarian Academy of Sciences and a Fellow of the
British Academy. He stated, that “nonetheless, if the CESL succeeds it may be just
the first in a series of measures that, ultimately, could cover increasing numbers of
cross-border contracts. The model proposed is of an ‘Optional Instrument’ that the
parties would be free to use or not to use3*”.

It may be valuable to consider enhancing consumer protection measures for
digital content purchases. It is important to note that digital content is typically
licensed rather than sold as physical goods. One potential solution could involve the
development of standardized e-commerce contracts, negotiated between consumer
associations, businesses, and the Kyrgyz Republic special agency, to address this
issue collaboratively.

Second, currently the Kyrgyz Republic, as well as other, Central Asian countries
does not permit accepting trust services of other states, including neighboring
countries. There is also no permission for that within the framework of the
economic integration organization. Nor Shanghai Cooperation Organization nor

33 B2B and B2C clauses and general terms (conditions) in contracts: a viewpoint from the Italian
companies. Italian Chambers of Commetce Union (16-17 pages)
st : igi df  (date  of

download 21 /12/2023)
3 HIGH, B.: A Comparison of the Contract Sections of the New Hungarian Civil Code with English Law
and the Proposed Common European Sales Law. ELTE Law Journal 2014.
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Eurasian Economic Union did not adopt a legal act recognizing the trust services,
including electronic signatures of partner countries. However, in order to contribute
to their general cross-border use it, the European Union made it possible to use
trust services as evidence in legal proceedings in all Member States.?> Therefore, the
qualified electronic signature, qualified electronic seal and qualified electronic time
stamp issued in one EU Member State shall be recognised as a qualified electronic
time stamp in all Member States (Articles 25(3), 35(3), 41(3)).

From 2015 there is a strong recommendation from the UNECE on promoting
wider use of electronic documents by traders. Particularly, they ask to ensure the
implementation of the law “On Electronic Document and Digital Signature”3S.
Immediate steps, as suggested by some State officials, include amending the laws
governing the procedures and activities of individual State agencies, with a view to
provide clear guidelines for implementing digital signatures. State agencies should
also receive advanced training in this area, and equipped with the required tools and
management information systems to ensure data storage security?’. Therefore, the
legal reforms must be directed to provide easy use of electronic signatures in every
sphere of the business and none-business as well.

For the European authorities once, the objective was to establish a digital single
market by 2015, focusing on key aspects of the digital economy and promoting
seamless cross-border utilization of online services. Special emphasis is placed on
facilitating secure electronic identification and authentication to achieve a fully
integrated digital single market3. Therefore, the same goal should be achieved also
by the Central Asian countries, including the Kyrgyz Republic.

Finally, to align with EU Law we should adopt the most provisions from the
GDPR. It is for sure, that GDPR is becoming the most utilized Model Law in
protection of personal data as it has detailed and well written rules. Therefore, the
legislators from Kyrgyz Republic should be more operative in introducing those
provisions. We should guarantee to the European customer that their sensitive
information will be treated in a way they like.

Moreover, the expert community of the Kyrgyz Republic should monitor the
planning changes and further development of the data protection rules. According
to the research of Bdlint Ferencz (PhD candidate researching the theoretical

3 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions in the internal market and repealing
Directive 1999/93/EC. O] L. 257, 28.8.2014, p. 73—114

3 This Law was abolished after the adoption of the Law on Electronic Signature.

37 Regulatory and Procedural Barriers to Trade in Kytgyzstan Needs Assessment. United Nations
Economic Commission for Europe. (Page 21)

3 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions in the internal market and repealing
Directive 1999/93/ECO]J L 257, 28.8.2014, p. 73-114
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relationship between law and informatics and examining current developments in
the field of data policy, Artificial Intelligence, blockchain and smart contracts) and
Bettina Biki (LL.M candidate focusing on digital and data economy, having
experience in the European Commission Directorate General of Communication
Networks, Content and Technology — Artificial Intelligence, Technologies and
Systems for Digitising Industry), “GDPR already put the European data protection policy
on the global centre stage, it is apparent that the Commission wonld like to take a step further and
aims to arrange a structure where both economic goals and data protection measures conld co-exist
in order to raise the EU to become a global challenger to China and the USA. In the last two
years, the ‘legislative pentagon’ (i.e. Digital Services Act, Digital Market Act, Artificial
Intelligence Act, Data Governance Act and the forthcoming Data Act) has shown the main aims
of the Commission and key actions which are about to be taken”*. It means that in near
future the EU legislators will present a mixed rules of data protection.

7. Main findings and arguments presented in the article

As one of the reason of barriers to trade in Kyrgyz Republic is lack of using
electronic tools. Therefore, even in the report of the United Nations Economic
Commissions for Europe seven years ago there was the following recommendation.
Eunsure the implementation of the law “On Electronic Document and Digital Signature”.
Immediate steps, as suggested by some State officials, include amending the laws governing the
procedures and activities of individnal State agencies, with a view to provide clear guidelines for
implementing digital signatures. State agencies should also receive advanced training in this area,
and equipped with the required tools and management information systems to ensure data storage
security™.

In most European cases before 2014, citizens of one Member State could not
use their electronic identification to authenticate themselves in another Member
State because the national electronic identification schemes in their country are not
recognised in other Member States. That electronic barrier excluded service
providers from enjoying the full benefits of the internal market. Therefore, the
Lawmakers of Kyrgyz Republic should allow using electronic identification of
foreign countries. Mutually recognised electronic identification means will facilitate
cross-border provision of numerous services in the internal market and enable
businesses to operate on a cross-border basis without facing many obstacles in
interactions with public authorities.

3 FERENCZ B. — BUKI B.: Three Ways of Secure Data Reusability in Europe: German Research Data
Centres, Finnish Findata and the French Secure Access Data Centre. ELTE Law Journal, 2022.1.81.

40 Regulatory and Procedural Barriers to Trade in Kyrgyzstan Needs Assessment. The report of the
United Nations Economic Commission for Europe. (Page 21)
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“The parties may at any time agree to subject the contract to a law other than that which
previously governed it, whether as a result of an earlier choice under this Article or of other provisions
of this Convention” (Article 3(2) Rome Convention 19 June 1980). This is the most
useful advantage in digital contracts, because when you have access to internet you
can make amendments to contract at any time. It is applicable even when you want
to change the governing law.

One of the challenges is lack of the legal base for providing proofs. The court
of the Kyrgyz Republic still accepts paper-based proofs during the cases. They do
not accept electronic files because they trial case files includes only documents in
paper format. At the same, the parties cannot just print necessary documents with
using a stamp. Therefore, it is essential to develop the civil procedural legislation
with including certain regulation on collecting files not only in paper-based format,
but in electronic way too.

Another important part of the contacts is payment issues. In that regard,
European authorities pay high attention to the electronic payment (e-payment),
which is a process of paying for transactions without using cash by using an e-
payment system or medium instead. It is too hard to imagine that someone will use
cash during the concluding a contract through electronic means. The use of e-
payment has expanded as the use of internet-based banking and e-commerce has
grown. In modest international commercial transactions, e-payment frequently
replaces using a credit or debit card*!.

I would like to notice that not all legal introductions will have success. New
digital rules should be accepted by the market, and especially by the big tech player
around the world, particularly by European one. In his article ““The Rise and Fall of
Common European Sales Law”, Mr. Kiraly Miklos, Head of Department and
Professor of Private International Law and European Economic Law and former
Dean of ELTE University Faculty of Law, Member of Expert Group on a Common
Frame of Reference in the area of European Contract Law shared with his
predictions. Despite all these uncertainties, one day the project of European contract law may
come back to the legislative agenda. The idea is not completely forgotten; the CESL remains one of
the reference texts for Enropean contract law. The forty year long history of the preparation of the
Statute of the European Company (SE), which quite suddenly brought results, may console those
who supported and still support the development of CESL.. However, in order fo achieve this goal,
political and institutional support and clear and visionary guidance are needed. The fate of
European contract law depends on the institutional dynamics and future of the EU, too*.

# MIRIYEVA, N.: European Payments in the Digital Age. ELTE Law Journal, 2022.2.35.
42 KKIRALY M.: The Rise and Fall of Common European Sales Law. ELTE Law Journal, 2015.
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8. Recommendations for legal reforms or policy changes to enhance the legal
framework for digital contracting in the Kyrgyz Republic

122

My recommendations for legal reforms or policy changes based on my research
after addressed not only for lawmakers, but for private companies or associations
as well. Because I do believe that the Government of the Kyrgyz Republic has not
so big power to change the policy of digital trading. The following recommendations
are vital to enhance the legal framework for digital contracting:

D

2)

3

4

5

6)

Create the common platform for providing identity management and trust
services for online identification of physical and legal persons as well as the use
of trust services to provide assurances as to the quality of data in electronic form.
The basics of the digital contracting should not limit themselves in the
context of commercial activities and trade-related services but should be
available for using in other activities, such as contracts between employers
and employees as well. According to the Labour code of the Kyrgyz Republic
the employers are entitled to hire employees for remote works, and they can
sign an agreement through internet tools. In this case, I suggest adopting the
rules of the European Union;

Improve the rules to authenticate any website and links the website to the
natural or legal person to whom the certificate is issued.The lack of the
regulation in website authentication in Kyrgyz Republic prevents
popularization of internet sales. Website authentication refers to the process
of verifying the identity and legitimacy of a website or its users. It ensures
that the website is genuine and can be trusted by confirming its ownership
and security measures. Authentication mechanisms help to protect users
from phishing attacks, fraud, and unauthorized access to sensitive
information;

Issue a decree of the Board of the Supreme Court of the Kyrgyz Republic
on digital contracts, electronic signatures and business relationship based on
electronic means, in order to clarify judicial practice;

The Kyrgyz Republic should introduce a list of standard B2B, B2C digital
contracts which should be based on an assessment of Model Law regulations
on the subject of consumer and foreign customer protection. As a Model
Law we should consider both the recommendations of international
organizations where the Kyrgyz Republic is a member and also European
Union standards;

It would be an advanced effort to establish the Online dispute settlement
Centres which must hand down a judgment and then the judgment needs to
be enforced in practice. The procedure for submitting claim as well as
enforcement procedures should fully on electronic format. Additionally, the
Kyrgyz Republic should enter all international conventions or conclude
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bilateral agreements with other countries in order to guarantee the
recognition and enforcement of this Online Centre’s decision.

List of legislation

Civil Procedural Code of the Kyrgyz Republic. The original version is available on
official website http://cbd.minjust.gov.kg/act/view/ru-ru/1115212cl=ru-ru;

The original version of the Civil code of the Kyrgyz Republic is available on website
https://cbd.minjust.gov.kg/4?cl=ru-ru;

The unofficial translation of the Law of the Kyrgyz Republic on Electronic
Signature Ne 128 as of July 19% 2017 is available on website https://cis-
legislation.com/document.fwxrrgn=99019;

The National development programme of the Kyrgyz Republic until 2026. Article
4.2, paragraph 2. http://cbd.minjust.gov.kg/act/view/ru-ru/430700;

Regulation (EU) No 910/2014 of the European Patliament and of the Council of
23 July 2014 on electronic identification and trust services for electronic transactions
in the internal market and repealing Directive 1999/93/EC. O] L 257, 28.8.2014, p.
73-114;

Regulation (EU) 2016/679 of the European Patliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation) (Text with EEA relevance) O] L
119, 4.5.2016, p. 1-88;

Regulation (EC) No 593/2008 of the European Patliament and of the Council of
17 June 2008 on the law applicable to contractual obligations (Rome I). O] L. 777,
4.7.2008, p. 6—16;

Directive 1999/93/EC of the EU Parliament and the Council of 13 December 1999
on a Community framework for electronic signatures. O] L. 73, 79.1.2000, p. 12—20;

Directive (EU) 2019/770 on certain aspects concerning contracts for the supply of
digital content and digital services. O] L. 136/ 1, 22.5.2019;
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Ditective (EU) 2019/770 on certain aspects concerning contracts for the sale of
goods, amending Regulation (EU) 2017/2394 and Directive 2009/22/EC, and
repealing Directive 1999/44/EC. O] L 136/ 28, 22.5.2019;

Completing the internal market for e-commerce European Patliament resolution of
21 September 2010 on completing the internal market for e-commerce
(2010/2012(INT)). O] C 50E , 21.2.2012, p. 1—15;
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Abstract: This paper aims to highlight the importance of partnership between the public and
private sectors in light of the transition to a market economy and the global trend for
implementing infrastructure projects and public services, and to highlight the experiences of
many developed and developing countries alike, between the public and private sectors. The
study focused on the concept of the partnership strategy between the public and private
sectors the relationship between them, and how to move from privatization to the stage of
partnership between the public and private sectors and the difference between them, and
then clarifying the classifications and types of partnership.
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1. Introduction

It is customary for governments to undertake the task of establishing,
maintaining, and rehabilitating the infrastructure necessary for most economic
activities, such as roads, potts, factories, communications networks, electricity, and
oil exploration. In fact, investment spending, especially in the field of infrastructure,
has been low as a percentage of GDP over the past three decades in the whole
world. However, in recent years, public-private partnerships have become a
dominant phenomenon as a result of insufficient investments and increasing
pressures on government budgets, in addition to public concern about the
inefficiency of services provided by government institutions and agencies. Public-
private partnerships have been applied mainly in the areas of infrastructure
economic such as (wireless communications, energy, water, and roads).

But recently attention has begun to be paid to social infrastructure such as
(health, education, and other services). It is known that these services were primarily
provided by the public sector, as many of them require large investments, and
require a long time before they begin to give returns, and governments are usually
willing to continue providing these services due to their necessity for modern
societies. However, the infrastructure services provided by the public sector were

“ Hanin Ghanem, PhD student, University of Miskolc, Faculty of Law, Ferenc Deak Doctoral School of
Law. Supervisors: Dr. Zsolt Czékmann associate professor, Dr. Réka Pusztahelyi associate professor
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characterized in many cases by their low degree of efficiency, high prices, lack of
spread, and neglect of their maintenance.

The issue of partnership between the public and private sectors has received
great attention from governments, communities and research centers in various
parts of the world after it became clear that the process of economic and social
development depends on mobilizing and gathering all the capabilities of society,
including the energies, resources and expertise of both the public and private
sectors, to participate in institutional organizations that undertake the establishment
and operation of projects of various types after the separate and independent
sectoral institutional organizations faced challenges and difficulties in Achieving
development goals at the targeted levels. Therefore, developed and developing
countries alike seek to create institutional organizations, legislation, and systems to
adopt participatory organizations in which all sectors of society contribute to
directing, managing, and operating projects and businesses and developing them to
serve their purposes. For example, in South Asia, participatory action is a necessity
for comprehensive development, because governments are unable to improve social
and economic development in the region alone. Through partnership, the efforts
made by governments in this initiative can be integrated with the efforts of the
private sector.

the partnership is based on providing public services through the state
contracting with private sector companies to build, finance, and operate the
infrastructure for public services. At the end of the contract period, the
infrastructure assets transfer to state ownership, which leads to an increase in the
size of the state’s assets. This program offers many It is a contractual element that
allows the private sector to contribute to the implementation of projects through
multiple forms such as design, financing, construction, operation, management,
maintenance, and other services. Here we raise the following main problem: Can an
infrastructure investment strategy between the public and private sectors be a
possible alternative to stimulate the process of economic diversification?

A partnership built on sound foundations between the public and private sectors
is the ideal choice for providing services, whether from an administrative or strategic
perspective. The importance of the study shows that the option of a partnership
between the public and private sectors represents the only path for many economies
around the world, and investment in infrastructure plays a major role in stimulating
domestic product growth, developing the economy, and ensuring its sustainable
growth. In addition to searching for the appropriate ground to attract investments
and create many job opportunities in all sectors and for different social classes.

Through this paper, we aim to identify the importance of partnership between
the public and private sectors in financing infrastructure and reducing the financial
burden on the state. Highlighting the most important advantages, objectives, and
justifications for partnership between the public and private sectors. clarifying the
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stages and steps leading to achieving the desired benefits when implementing a
project on a participatory basis. Benefiting from the experiences of different
countries in the field of partnership between the public and private sectors to reduce
government spending, by assigning projects that require huge capital and
investments to the private sector, which is characterized by administrative efficiency,
the ability to respond to market requirements, and the speed of adapting to market
indicators, especially in the field of education and health, and then providing the
necessary funding for some sectors that the state cannot withdraw from, or leave to
the private sector, which is called traditional goods (defense, security, judiciary).

2. The economic dimension of the emergence of partnership

Globalization has led to increased competition on the global stage, making
national companies not only compete with each other; Rather, it is also subject to
competition from other companies, whether in global or local markets, and as a
result of the developments taking place on the global economic level, the
concentration of wealth and the increase in liquidity, stimulates the search for new
methods and areas of investment of an innovative, strategic nature, aiming to create
new long-term investment projects, With high and guaranteed rates of return, the
repercussions of globalization have accelerated the implementation of participatory
projects, specifically with the development of the concept of public money, as
governments (as investors or service providers) are exposed to the same problems
that the private sector is exposed to. Citizens in all countries want to obtain better
services and higher quality. But at a lower cost (without imposing additional taxes),
the government is therefore moving towards market mechanisms, and since the
foreign investments obtained by countries - especially developing ones - are mostly
governed by political calculations, as most grants, loans and aid are often associated
with conditions that affect the national sovereignty of the recipient country. In the
face of the growing deficit in the budgets of developing countries in general, and
non-petroleum in particular, and in the face of the failure of traditional financing
resources to meet the country’s needs, the idea emerged of searching for new
formulas for financing infrastructure projects, by giving up its traditional role in
monopolizing the establishment of this type of project, Providing the private sector
with the opportunity to play its role in this field and to benefit from its energies and
expertise. By following the formula of partnership between the public and private
sectors, after this formula became closely linked to the developments taking place
on the economic and social scene, as these developments played an important role
at the international level in accelerating work in light of the widespread trend
towards economic liberalization and removing restrictions imposed on International
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economic relations, which led to the rapid exchange of ideas and theories aimed at
stimulating economic and social development.!

The idea of participatoryism appeared in the United States in the sixties of the
last century, when it developed a method to simulate private sector investments in
infrastructure, without marginalizing the obligation to activate the role of the state
in the necessity of adopting the principle of cooperation to achieve development.
The idea came to protect public interests, by ensuring government oversight of the
proper performance of its projects, and at the same time to bring in potential new
investments and added value from the private sector.?

Note that investors from the private sector were reluctant to invest in
infrastructure, given that its projects require huge investments on the one hand, and
on the other hand, because states establish these projects and provide public services
to citizens for free or in exchange for nominal fees unless data occurred. A new
change that changed the outlook on this issue. Countries (particularly those that
adopted neo-liberal economic policies) have become unable to finance the
establishment of infrastructure projects, which have become urgently needed to
expand their establishment with urban expansion and the increasing movement of
trade exchanges within the state, and between it and other countries, on the one
hand, and on the other hand the increase in the volume of cash liquidity in
international institutions and banks and among individuals, the narrow areas of
regular investments and the inability of national economies to absorb this huge
liquidity within the prevailing economic approach. Thus, it can be said: Participatory
projects between the public and private sectors are not new or modern, but what is
different is that they were presented in modern terms, which do not differ from
previous projects except in that they are heading towards projects that were
monopolized by the state through its public sector, specifically infrastructure
projects and public facilities. However, what distinguishes projects based on a
participatory basis is that they are contracted according to the project’s outputs, that
is, according to the type and quality of services provided by the private sector or the
public sector.?> Howevet, in traditional contracting methods, the public sector and
its procurement usually focus on the project’s inputs. Participation is not just a
division of labor between the public and private sectors. Rather, it is a change in the
philosophy of development and a reconsideration of the role and responsibilities of
the state and how to manage the affairs of the national economy through policies
that make the private sector a partner of the state, in all areas of economic and social

U SIROB, R.: Areas of application of partnership between the public and private sectors and its prospects in Syria.
Damascus Center for Research and Studies, 2017, p. 65

2SAEED SABRI, L: Build, Operate and Restore (BOT) contract in the reconstruction of endowments and public facilities.
Organization of the Islamic Conference, United Arab Emirates, nineteenth session, p. 2.

3 SIROB, R.: Areas of application of partnership between the public and private sectors and its prospects in Syria.
Damascus Center for Research and Studies, 2017, p. 7.

130



Studia Turisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

life. Participation between the public and private sectors is nothing but an
expression. A new term that seeks to include all forms, relationships, and contracts
that allow the private sector to implement and provide a public service.

3. The concept of partnership between the public and private sectors

There is no specific definition of the concept of partnership, but to define it, its
scope and the frameworks that govern it must be determined, which are: concept,
design, construction, financing, operation and maintenance, and the remaining value
at the end of the contract.

Participation is defined as one of the forms of cooperation between the public
and private sectors through which arrangements are made whereby the public sector
can provide public and social goods and services by allowing the private sector to
provide them instead of the public sector providing them itself, that is, directly.*

Some scholars believe that the partnership contract between the public and
private sectors is an administrative contract under which a public sector person
entrusts a private sector person to finance the investment related to the necessary
works and equipment for the public facility and to manage, exploit and maintain
them throughout the specified contract period in exchange for financial sums that
the contracting administration is obligated to pay to him in a manner Fragmented
throughout the contractual period, institutions from the public and private sectors
undertake work on projects or provide services to citizens, especially in projects
related to infrastructure.’

The British Committee for Partnership between the Sectors defined it as “a risk-
sharing relationship between the public and private sectors based on a common
ambition to achieve a desired goal for the countty’s public policy.”®

The International Monetary Fund’s definition of the term public-private
partnership states: “Arrangements in which the private sector provides assets and
services related to infrastructure that are traditionally provided by the government.
Partnerships between the public and private sectors may arise through concession
contracts and operating lease contracts. It can be used to undertake a wide range of
social and economic infrastructure projects, although it is still mainly used for

* A partnership between the public sector (government) and the private sector. Department of Economic
and Financial Studies in the Government of Dubai, UAE, 2010.

> DAKROURI, M. M.: A study on partnership with the private sector with a focus on the Egyptian experience. General
Administration of Financial Research, Finance Research Administration, 2017, p. 4.

¢ AL-RASHID, A. M.: Managing partnerships between the public and private sectors (concepts - models - applications).
Cairo, Arab Organization for Administrative Development, second edition, 2007, p. 3.
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infrastructure projects related to transportation (such as highways, bridges, and
tunnels) and accommodation (such as hospitals, schools, and prisons).”

There are many other definitions of the term partnership between the public and
private sectors, and although these definitions may not be different, they are
incomplete. In any case, the essence of the concept of partnership must include at
least the following features: the presence of partners from the public and private
sectors, and agreement on goals. strategies, the existence of mutual benefits, major
commitment of resources and diversity of activities, shared responsibility, and
accountability.

4. The Benefits and advantages of public-private partnership:

The World Bank believes that partnerships between the public and private
sectors achieve the goals of economic and social development, especially in less
developed countries, where the role of the state is prominent in decision-making
and policy-making, while the private sector has a greater role in implementing
projects, given that it has proven great efficiency in managing Projects, unlike the
government sector. The most important benefits of partnership can be mentioned
in the following points®:

- Distributing the risks resulting from the establishment of these projects

between more than one party, namely the partnership parties.

- Benefiting from the capital available in the private sector and the experience
and knowledge it possesses in managing projects in which time is crucial,
reducing the periods required for their implementation and thus improving
the position of public administration.

— Partnership arrangements between the two sectors achieve better results
than each team can achieve individually, through the partners’ influence on
each other’s goals and values, by negotiating and reaching better work
standards. On the other hand, there will be room to expand financial
resources, as a result of the cooperation of the parties among them.

- Emphasizing the economic dimension, and giving it broader attention in
relevant policies and project management, on economic foundations, to
achieve social and economic gains, especially if the projects are carefully
selected to achieve a higher return, and to benefit the largest number of
citizens, whether they are beneficiaries, employees, or others. Resource
providers ot professional consultants.

7 International Monetary Fund, Public-Private Partnerships, Prepared by the Fiscal Affairs Department,
(In consultation with other departments, the World Bank, and the InterAmerican Development Bank)
Approved by Teresa Ter-Minassian, March 12, 2004, p. 4.

8 International Monetary Fund, Public-Private Partnerships, op cit, p. 4.
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- Reaching an integrated and coherent approach in order to find solutions to
the problem of unemployment, and developing long-term strategies that
meet the needs of local environments and are compatible with their
economic conditions. And Partnerships can encourage competition and

. .9
lﬂﬂOVatIOIl) .

5. The Objectives of the public-ptivate partnership!®

The partnership process aims to change the government's activity from
operating infrastructure and public services so that it focuses on setting policies for
the infrastructure sector, setting priorities for its goals and projects, as well as
monitoring these projects. Implementing investment projects on time and within
the specified budget, while introducing the management and competencies of the
private sector to the field of public services and involving it in bearing risks. In
addition to introducing innovations in project designs, operation, and maintenance,
as well as working to avoid the deterioration of assets and projects necessary for
public services as a result of ineffective maintenance or ineffective operation.

Public-private partnerships are considered an advanced model for business
activities that help increase private sector investments in all areas of economic and
social activity in order to meet society’s needs for goods and services using
innovative methods. One of the most important justifications for resorting to the
partnership method, especially for developing countries, is the inability of
governments to achieve sustainable development alone and with its limited
capabilities. In addition to the limited financial, human, and technological resources
in the public sector due to the multiplicity of fields and projects that require
implementation, the partnership works to reduce the intensity of competition
between these fields through the exchange of commitments between the partners.

6. Requirements and principles of successful partnership:

For a successful partnership between the public and private sectors, there must
be a common and realistic community vision for the partnership, based on the
strengths and weaknesses of the community, and a common understanding of the
potential of the region to be developed. There must also be an analysis of the
feasibility of the project before contracting, which compares the performance of the

® LINDSAY, C.: Employment Through Partnerships: The Case of the New Deal for Young People. In:
Montanheiro, L. et al (eds.): The 61h International Conference of Public and Private Sector Partnerships: The Enabling
Mix, Sheffield University Press, U.K. 2000, p. 365-375.

10 MUSTAFA EL-GAMAL, H.: Partnership between the public and private sectors as a tool for achieving
sustainable development, Joumal of the Faculty of Sharia and Law in Tanta, Issue 31, Part 4, 2016, p. 24.
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public sector with the private sector, and determines the achievements it wants to
achieve to ensure the government’s ability to bear the provision of the required
payment units in exchange for providing the service. In addition to the fact that the
public sector client has a desire to accept the innovative solutions proposed by the
private sector, it is also necessaty to have effective oversight at all stages of the
project.!!

There are also many principles that must be in place so that the partnership
process can achieve its desited goals, and among these principles ate:1-
Commitment and pledge, which is that development decisions are implemented
according to a methodology and goals that define the role of each partner in light
of an effective administrative climate in which each party pledges to adhere to the
specified role. 2- Continuity The implementation of partnership projects between
the state and the private sector often continues for long periods, and during this
period it is possible that state policies will change, which in turn may lead to the
cancellation of partnership projects. Therefore, appropriate time periods must be
taken into account when implementing projects that have a degree of political
sensitivity, and the general framework and management methodology must be
determined in light of the market forces that govern the partnership. 3-
Transparency means coordination between partners through a clear vision of the
methods followed by each partner to implement the set goals, while dealing honestly
and clearly with the internal and external variables that occur during the partnership
petiod.!?

7. The relationship between privatization and public-private partnership:

The privatization process was subjected to much criticism, due to the incorrect
management of this process, which led to the sale of many profitable public sector-
owned institutions and companies that were originally generating significant income
for the state treasury, and paved the way for foreign companies to completely
control the economic capabilities of the state, and give them the right to dispose of
natural resources through transferring ownership to public companies. On the other
hand, the global financial and economic crises that have faced the global economy
several times since the beginning of the second millennium, the most prominent of
which was the economic crisis in 2007, led to negative economic impacts on the
majority of countries, manifested in decreased economic growth, high
unemployment rates, and the emergence of many companies have laid off their

"WSAREY EL-DIN, H. S.: Different Images of Private Sector Participation in Providing Infrastructure Services. Faculty
of Law, Cairo University, 2000, p. 55.

12 Department of Economic and Financial Studies, Department of Finance, Government of Dubai:
Partnership between the public sector (government) and the private sector, 2010, p. 8.
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workers to reduce the size of their losses, increase the deficit in the general budgets
of countries, rise in external and internal public debt, and decline in direct foreign
investments, which has greatly affected the ability of countries, especially developing
countties, to establish and implement infrastructure projects, and the decline in the
level of Public services, especially in light of expectations of increased demand for
infrastructure projects and public services, which require investments estimated at
approximately $5,300 billion until 2030, noting that investments in these projects
amounted in 2009 and 2010 to about 700 billion dollars, including 180 billion for
the United States, 300 billion for Europe, and 200 billion for China.!3

Therefore, the need emerged to rearrange the roles between the public and
private sectors, to overcome all the negatives that resulted from the privatization
process, and address the state’s inability to invest in capital projects as a result of the
worsening deficit in its general budget, which requires allowing the private sector to
participate in financing public projects infrastructure development, in addition to
providing administrative and technical expertise in this field.

8. Classification of participatory projects and contracting methods:

The importance and necessity of entering the private sector in providing public
goods and services is linked - essentially - to the characteristics of these goods and
services after studying the economic and social reality in the country. Various studies
have proven that the failure or success of any economic activity is not due to the
nature of ownership, but rather to the efficiency of performance in general, the
performance of Employees in particular, and the conditions under which the facility
operates (the level of competition and restrictions on activities), and the nature of
the goods and services provided, so we must deal with this issue, based on adopting
an objective position, based on the needs of society and its goals in achieving
development and establishing a strong economy ensures the well-being of all
citizens and achieves social justice.

Some believe that four important criteria should be taken into account when
making the decision to resort to partnership to provide public services and when
determining priority projects, which are the importance of infrastructure, the
technological level, the ease of collecting funds, in addition to the size of the
production ot consumption area.!*

13 AL-TAHER M. - MUWAFAQ Zarrouk, Q.: Activating the public-private partnership strategy as an option
to stimulate economic diversification in light of some international expertiences. A/-Badil Al-Eqtisadiah
Journal, Volume 5, Issue 1, 2018, p. 119.

4 AL-HELOU, M. — ALLAH, R. E.: France. Department of Economic and International Affairs, Ministry
of Equipment, Transportation and Housing, 2002, p. 336.
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- The importance of infrastructure: Any public service needs a facility for its
production, and what is meant by infrastructure is the volume of investment
necessary to establish it, that is, the extent of its dependence on physical
capital. The importance of infrastructure ranges from one public good to
another, and it is great when it is related to transport and communications
(roads, ports, airports). Electricity and communications. On the contrary,
this importance is less for social goods (education and health), and it is
recommended that partnership be applied to facilities that require large
capital from the private partner.

- Technological level: The degree of technology required varies from one
public service to another and according to the method in which it will be
provided. Some of them require simple technologies (road lighting or postal
services) and some of them require complex technologies that change rapidly
(communications, air transport, renewable energies). It is recommended that
partnership be applied to services that require advanced technology and are
subject to rapid change.

- Collection of money (fees): Public goods and services vary, based on the
possibility of charging a price and the ability to measure them - some public
goods and services can be charged a fee, according to consumption
(communications, water, railway transport), but this cannot be applied to
(defence and justice) they are purely public goods that cannot be divided,
and the amount owed to the consumer is determined. Rather, their price is
paid through the state’s general treasury (financed through taxes); There are
goods that can be paid for and fees charged for their consumption; But it is
undesirable - for social or political reasons - to establish it on a participatory
basis, such as education and health. In general, the more a fee can be
imposed on a public good or service, the easier it is to involve the private
sector in providing it.

— The size of the production area: The location and geographical dimension
are characterized by two aspects, a technical nature and a legal nature. The
more local the service is, the more the private sector can intervene in
providing it (municipal services: urban transportation, water, and lighting),
but if the market for goods and services is characterized by a national nature
(security) or an international nature (defense, security, and research), it is not
recommended for the private sector to intervene, for fear of compromising
national security. Thus, the private sector can intervene in projects at the
local level, and stay away - as much as possible - from projects which are
characterized by a national dimension or which are characterized by the
nature of a natural monopoly.

The following table shows the four criteria mentioned above that can be built

upon when determining priority projects to make the decision to resort to
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participatory action. The numbers included in the table indicate the extent of the
possibility and importance of private sector participation in implementing public
service, as the criterion values range from (1 to 5), Number (5) indicates the necessity
and importance of involving the private sector in implementing and providing
public services, while Number (1) indicates a decrease in the importance
contribution of the private sector to the implementation and provision of public

services.
goods. and Infrastructure Technical Fees the size
services degree
Electricity 5 4 5 5
Water 5 4 5 5
Purification of 5 4 1 5
used water
Air transport 2 5 5 4
Road transport 5 3 4 4
Railways 4 4 5 3
Urban 4 5 5 5
transportation
Lighting 5 2 1 5
Postal services 1 2 5 3-5

To clarify further, purifying waste water requires very large investments in
infrastructure (5), a high degree of technology (4), a fee cannot be imposed
according to consumption (1), and its production area is of a local nature (5).

As for partnership models, they can be classified into four main categories:

Management and lease contracts: In this type of contract, the private partner
undertakes the management of an infrastructure project related to public
services, for example, and its exploitation while remaining in public
ownership of the project, which is a type of leasing.

Concession contract: The public sector partner grants the right to the private
sector partner to design, finance, implement, exploit, and maintenance of an
infrastructure project, for a period ranging from 25 to 35 years, after which
ownership of the project returns to the public sector.

Greenfield projects: In this type of contract, the private sector or the joint
sector undertakes the task of designing, financing, implementing, exploiting,
and maintaining a new service project that did not previously exist for a
specific period. At the end of the contract, it is not necessary for ownership
of the project to return to the public sector, but rather it is determined by
the contract that is agreed upon.
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- Divestitures: These are contracts under which a private entity extends its
control over state-owned infrastructure within the framework of the sale of

public real estate assets or within the framework of the privatization process.
To clarify the most important types or forms of partnership contracts between the

public and private sectors, the following table was prepared:1®

Type Of. abbre- Operation, Invest- Market .
pattnership . and Property . petiod
viation . ment risks
contract maintenance
Management . . . .
contract private public public public 3-5
. . . . Semi-
Leasing private public public private 8- 15
Rehabilitation,
operation, . . . Semi-
transfer of ROT private private public private 20-30
ownership
Rehabilitation, More for
lease, transfer of RLT private private public ore fo 20-30
. private
ownership
. . . . More for
commercial private private public . 20-30
private
Build,
rehabilitation,
operation, BROT private private public private 20-30
transfer of
ownership
Build, operate, Semi
transfer BOT private private et private 20-30
. private
ownership
Build, own, Semi
operate, transfer | BOOT private private emi- private +30
. private
ownership
Build, lease, BLO private private private private +30
own
Biﬁ};‘zn’ BOO private private private private +30
Partial ivat ivat ivat ivat +30
privatization private private private private

5 Transport and Tourism Division UNESCAP, Public Private Partnership in Infrastructure
Development- An Introduction to issues from different perspective (Thailand: September 2007), Version

1,p. 16.
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Total . . . .
privatization private private private private forever

Each of the above models has its pros and cons, and the characteristics of some
sectors, the extent of technological development, regulations, laws, and the political
outlook on services have a role in determining the suitability of a particular form of
partnership, and the most common of these contracts are:

8. 1. Build, operate, and transfer ownership (BOT)

This method is considered a form of service provision whereby the government
grants, for a limited period of time, one of the private financial consortiums, called
the project company, the right to design, build, operate and manage a specific
project proposed by the government, in addition to the right to commercial
exploitation for a number of years agreed upon as sufficient. So that the project
company recovers the construction costs in addition to achieving appropriate
profits from the project revenues or any other benefits granted to the company
within the agreement contract, and ownership of the project is transferred according
to the terms of the contract or agreement to the public sector without compensation
or in return that was agreed upon in advance. In the mid-eighties, specifically in
1984, the BOT was implemented through the Channel Tunnel Agreement linking
France and Britain, between both the British and French governments on the one
hand, and between the Euro Tunnel company on the other hand.

This method is characterized by transferring the risks of construction, operation
and management to the private sector. In addition, the public sector benefits from
the experience of the private sector in managing and maintaining projects and in
transferring advanced technology. This method also represents an attractive factor
for major national and foreign investments due to the magnitude of the business in
which this method is used.

8.2. Build, own, operate, and transfer ownership (BOOT)

In this method, the public sector grants the private sector the right to establish
a service project and finance it at its own expense, own its assets, operate the project,
maintain it, and collect in exchange for providing the service, to pay the financing
burdens and achieve an appropriate surplus profit for an agreed upon period,
provided that ownership of the project assets is transferred to the state at the end
of that period. Boot is considered a common application of the system of private
projects for public benefit, where ownership of assets during the duration of the
project is for the private sector, which is not the case in the types of contracts
mentioned above. This method is characterized by transferring the risks of
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construction, operation and management to the private sector. In addition,
investment and financing risks lie entirely with the private sector.

8.3. Build, own and operate (BOO)

This method is considered a method of complete privatization, in which the
private sector is given responsibilities for construction, operation, and management
in its entirety, in addition to its absolute ownership of the project assets. Operation
or management in this manner is not linked to a specific time, nor is there an
obligation on the private sector to transfer the assets to the state. This method is
used for new projects that have not yet been established. This method is
characterized by transferring the risks of construction, operation, and management
to the private sector. In addition, the risks of investment and financing fall entirely
on the private sector. Thus, it does not constitute investment burdens on the state
and encourages national and foreign investments.

As a result, the main differences between the different types of partnership
contracts revolve mainly around responsibility, and responsibility is for design,
construction, opetation, distribution of profits, degree of risk tolerance, and
ownership.

9. Procedures for selecting participatory projects and areas of their
application

Before approving the participatory option to implement any project, the
participatory decision by the competent authority must be a clear decision, which
can be achieved in two stages: The first stage: It consists of making a decision about
the project’s worthiness, based on sound investment planning and project
evaluation procedures (for example, using cost-benefit analysis), and then ranking
all projects according to their returns (economic and/ ot social) and according to the
planned priotities, which is We can call it "initial project prepatration”, at this stage,
the method of implementing the project is not determined, but rather the project
objectives and justifications are explained and the extent of its contribution to
achieving economic and social objectives (raising economic growth rates, creating
job opportunities, environmental impact, saving time) and the size of the project is
determined in an expanded manner (whether additional New assets or current
facilities will be developed) and the extent of the urgent need for it, detailing the
required timetable for the project until the start of operations and service provision,
and clarifying the status of the project in the context of the priorities of other
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projects, These studies and analyzes are called reference cases '°.The second stage:
After determining the project points, according to the development objectives, the
projects are sorted and a decision is made about how to implement them. Will they
be done in the traditional way or on a participatory basis? That is, identifying
projects that can be undertaken by the public sector and projects that can be
presented on a participatory basis (This stage is called project approval.). To achieve
this goal, the public sector comparator can be used, which is one of the most
important quantitative measurement tools to evaluate the offers submitted by the
private sector and compare between them to choose the offer that achieves the best
value for money. The (public sector compatison) represents the cost adjusted for
the potential risks of the project after determining the influences the
competitiveness that characterizes the project if the public sector provides public
services, and it includes the entire capital, and operational and administrative costs
evaluated at the present value, as the project costs are estimated and adjusted after
calculating the costs resulting from transferring risks, assuming that it will be
implemented, financed, and designed by the public sector. (Traditional construction
method). Value for money must not be determined based on cost effectiveness only,
but must take into account the quality of the services provided. Value for money
can be defined as “the least expensive option for the same outputs and at the same
level of quality”.1”

10. Project implementation stages according to the participatory method

- Study the economic and social feasibility of the project and then request
quotations. The government must prepare forms of documents and books of
technical and financial conditions, contractual conditions, the project agreement,
and tender conditions, and prepate a public sector comparator.

- Choosing the private partner and establishing the project company. The evaluation
of price offers is not usually based on the financial and technical offer only, but must
be based on the extent of the impact it will have in the future on the national
economy (such as creating job opportunities, training and qualifying local workers,
the extent of reliance on local resources, and technology transfer), which is known
as the value for money test, and after selecting the winning bidder, the project
company is formed.

- Follow-up and control: The implementation of the project approved for
implementation must be monitored in a patticipatory framework submitting

16 AKITOBY B. — HEMMING, R. — SCHWARTZ, G.: Public Investment and Public-Private Partnerships.
International Monetary Fund, Vol. 40, IMF, 2007, p. 10.

17 SARMENTO J. M.: Do Public-Private Partnerships Create Value for Money for the Public Sector? The
Portuguese Experience. OECD Journal on Budgeting, Volume 1, 2010, p. 2.
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periodic reports on tracking its implementation, by the time plan for implementing
the project, and under the contract concluded between the public and private
sectors.!8

In short, participation must result in well-being, economic benefit, and social
stability, and we should not rush to resort to participation. Rather, it is necessary to
slow down the process of preparing the population, spread the culture of providing
public services through the private sector and work to make them accept the
concept of participatory action, and for the state to define its goals in an objective
and accurate scientific manner, and to rehabilitate its directorates and institutions
and provide a good regulatory framework.

11. Experiences of different countries in the field of partnership!?

Europe: It is considered the leader in this type of contract, especially the United
Kingdom, as it has completed several contracts in various sectors such as housing,
transportation, sports, water, waste management, sanitation, communications, and
energy. From 1987 until the end of 2007, about 9,000 contracts were concluded,
which made Europe possess great experience. In the field of public service in several
sectors, local and regional groups have also gained considerable experience in this
field.

In the United Kingdom, from 1990 until the end of 2009, more than 900
partnership contracts were concluded between the public and private sectors with
an estimated value of $110 billion, 700 of which were in effect until the end of 2011.
As for France, after the issuance of the 2004 law on the partnership, 140 contracts
were concluded from 2005 to 2011, with a value ranging between 9 and 10 billion
euros, 30% of which were in the field of public lighting, 15% in the field of health,
and 13% in the field of communications.

United States of America: America is distinguished from Europe by the
difference in size and type of partnership contracts, as until the end of 2005 their
number was very small, but in the years 2009 and 2010 it witnessed a significant
increase and reached a value exceeding 180 billion dollars. As for the sectors, it
began in the field of management Prisons and then expanded in the 1990s to include
road construction projects, energy, public security, and technology.

Canada: Its experience began in 1980 and its rate has increased since 1990, but
resort to it was little considering the number of contracts concluded in 2008, which
included the construction of hospitals, schools, roads, cars, and light trains.

18 SIROB, R.: Areas of application of partnership between the public and private sectors and its prospects in Syria.
Damascus Center for Research and Studies, 2017, p. 37.

19 Data were obtained from the report of the Arab Labor Organization, Article Ten, 39th Session, Arab
Republic of Egypt, 2012, p. 17.
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Turkish experience :Turkey leads the world in the volume of government and
private investments in infrastructure projects, as Turkey has implemented 40% of
the volume of global investments in infrastructure, as the value of government and
private investment in infrastructure in Turkiye is worth $44.7 billion.

The Syrian experience: The relationship between the public sector and the
private sector was not interrupted, but the private sector’s role was limited. Credit
goes to the public sector in Syria since the seventies for building and constructing
infrastructure, including dams, irrigation networks, land reclamation, roads, water,
electricity, and communications. As for the private sector, its work has focused on
the field of finance and insurance. Real estate, transportation, and equipment.
However, in the ninth and tenth five-year plans, the contribution of the public sector
declined in favor of the private sector in the GDP, as the public sectot’s contribution
to the GDP in 2000 amounted to 43.66%, and in 2010 it reached 35.35%, and the
GDP in 2000 was about 21 billion dollars. In 2010, it reached 35.35%. 2010,
approximately $64 billion. This growth in GDP during that period is an indicator of
the efficiency of the private sector’s performance, and this encourages resorting to
the “partnership” method with the private sector.

Conclusion

The partnership between the public and private sectors is considered an advanced
model of business activities that helps increase private sector investments in all areas
of economic and social activity with the aim of meeting society's needs for goods
and services in innovative ways. One of the most important justifications for
resorting to the partnership method, especially for developing countries, is the
inability of governments to achieve sustainable development alone and with their
limited capabilities. In addition to the limited financial, human and technological
resources in the public sector due to the multiplicity of fields and projects that
require implementation, the partnership works to reduce the intensity of
competition between these fields through the exchange of commitments between
the partners. Public-private partnerships provide a promising framework for public
bodies to cooperate with private sector partners, leading to enhanced efficiency,
innovation, and better service provision. However, they also present unique
challenges and require careful structuring and oversight to ensure the public interest
remains the priority. As the world faces increasing infrastructure needs and financial
constraints, public-private partnerships are likely to continue to play a vital role in
delivering public services and achieving sustainable development.
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Abstract: The tax system in Syria is complex and influenced by changing legislation and
different administrations over time. This study focuses on the balance between
administrative centralization and decentralization, especially in Syria, and explores the legal
frameworks that govern it. Decentralization in Syria has been shaped by laws such as the
Municipalities Law of 1972 and the Administrative Organization Law No. 496 of 1957.
Despite advocating for financial independence, the actual situation raises questions about the
extent of true independence. This study compares Syria's financial landscape with other legal
systems to highlight the challenges of achieving administrative decentralization.

Keywords: tax system, legislation, administrative centralization, decentralization, legislative
authority, local taxes
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1. Introduction

Syria's tax framework reflects a delicate tapestry of complexities, shaped by the
historical progression of legislative changes and the influence of diverse
administrations throughout its development. Within this complex system, a
combination of direct and indirect taxes operates, including central taxes applied
throughout the country and local taxes levied on behalf of local governments, all
strictly subject to constitutional mandates that unambiguously give the legislature
sole authority to impose, modify, or abolish Taxes. Uncovering the layers of this
multifaceted system prompts a deeper exploration of the dynamics of
administrative centralization and decentralization within the nation. Thus, our
attention turns to the crucial area of administrative decentralization, tracing its path
since Syria's inception and highlighting its profound impact on the state's financial
independence. This exploration aims to shed light on the complex interplay
between administrative structures and financial policies and unravel the narrative of
financial development in Syria.

* Jafaar Sakkour, PhD student, University of Miskolc, Faculty of Law, Ferenc Dedk Doctoral School of
Law. Supervisor: Dr. Zoltan Varga associate professor
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2. Syria's Tax System: Balancing Centralization and Decentralization
Administrative Centralization in Syria

Centralization means concentrating power and authority in one center
represented by the state. The well-known administrator L.D. White, “mentioned
the process of transferring administrative power from a lower level to a higher level
of government is called centralization. White said that centralization is simply a
process of transferring from several centers to one center.”! Centralization unifies
administration and makes it emanate from a single source based on the capital, and
centralization is based on the absolute exclusivity of the state in formulating
decisions. Based on the definition, we conclude that centralization depends on a
very important element, which is the concentration of the administrative, legislative,
and executive functions in the hands of the central authority, and this is what seems
initially clear in Sytia regarding tax legislation. Article (81 of the Permanent Syrian
Constitution of 1973 stipulates that no tax may be created, amended, or abolished
except by-laws). 2

We can infer from this text that the Syrian legislator settled on a general
principle: every statute issued by the legislative body (Patrliament) including
regulations for the amount, rate, and collection of taxes, regardless of their type,
falls under its purview. Since only the Syrian legislature is responsible for enacting
tax laws and creating all taxes, this approach must be applied generally. As stated in
Article 34 of the 1958 French Constitution, "The law defines the norms linked to
the base, rate, and methods of collecting tax charges, whatever their type." 3

In Egypt, Article (119) of the Egyptian Constitution stipulates the following:
“Public taxes may not be established, amended, or abolished except by law, and no
one may be exempted from paying them except in the circumstances specified by
the law, and no one may be exempted from paying them except in the circumstances
The law states it.” No one may be required to pay taxes or other fees except within
the limits of the law.” It must be noted that Syrian legislators followed in the
footsteps of French and Egyptian legislators.

Based on the Syrian Constitution, the local authorities do not possess the
substantial authority to levy taxes. Consequently, the tax legislation presently
enforced in the country's general budget comprises both ditect and indirect taxes.
When we consider the economic principle of tax distribution, which involves

" SAMBIT: Centralization of Administration: Definition, Ady s, and Disadvantages [Online]. Available at:
https://www.yourarticlelibrary.com/public-administration/centralisation-of-administration-definition-

advantages-and-disadvantages/63427/ (Accessed: 5 October 2023).

2 Article 18 of the Constitution of the Syrian Arab Republic — 2012.

3 Direction Générale des Finances Publiques: Overview of the French Tax System. Paris: Ministry of Economic
Affairs, 2017, 6.
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determining the tax and its impact on economic and social life, taxes in Syria are
categorized as follows:

- Taxes on income, including labor and capital income taxes (tax on profits
from industrial, commercial, and non-commercial professions and crafts) -
labor income taxes and capital income taxes (tax on returns on circulating
capital - Real estate revenue tax)

- Taxes on spending: consumer spending tax - customs tax - fiscal stamp duty

- Taxes on wealth and capital: vacant land tax, real estate fees, and automobile
fees

Below we will provide a quick overview of some of the important taxes we

mentioned:

2.1. Taxes on the income of industrial, commercial, and non-commercial
professions and crafts

This tax is levied on the net profits resulting from the practice of industrial,
commercial, and non-commercial professions and crafts, and other businesses and
sources of income, except for what is subject to the salaries and wages tax, lump-
sum income tax, real estate, and property tax. It includes income taxes generated in
the public and private sectors.*

In terms of profits tax, Syrian law distinguishes between two categories of
taxpayers: those who earn real profits and those who earn a lump-sum income. The
real profits income tax applies to profits generated from industrial, commercial, and
non-commercial activities, as well as other sources of income not subject to a
different tax. This includes public sector institutions, joint-stock companies, limited
liability companies, private hospitals, cinemas, alcohol factories, tourist offices,
universities, and ptivate schools.> On the other hand, the lump-sum income tax
applies to those who practice industrial, commercial, or non-commercial trades or
professions but do not fall under the category of real profits taxpayers. Their profits
are estimated by preliminary, appellate, and legitimate committees. While this tax
can generate significant revenue for the government, its contribution is relatively
small. Many professions, such as doctors, engineers, and lawyers, fall under this tax
group and their petcentage is estimated beforehand®. It would be more efficient to
include these taxes under local taxes managed by local councils, as they are better
equipped to collect them, estimate their percentages, identify taxpayers, and

+ AL-DABIT, M.: The Role of Income Taxes in Financing the Public Budget. Damascus: (Unpublished master's
thesis): Damascus University, 2001, 69.

> Syrian Income Tax Law, Law No.24, para.2.

© ELIAS, N.: The Citizen and the Tax Trilogy. Al-lqtisadia newspaper, 2008/2 [online]. Available at:
https://iqtissadiya.com/ (Accessed: 4 October 2023).
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monitor income in their respective areas. This would provide the government with
significant financial resources, and fair taxation, and save time and effort.

2.2. Tax on salaries and wages

This tax was initially introduced in 1949 through Legislative Decree No. 85 and
has remained active ever since. Its significance lies in the fact that it serves as a
reliable and assured source of financial revenue, as it cannot be evaded since it is
automatically deducted from the earnings of public sector employees.

2.3. Consumer spending fees

It is currently regulated by Decree Law No. 11 of 2015. It deals with the most
important luxury and entertainment goods and services at rates ranging between
5% and 20%.

When goods and commodities are imported or exported, customs duties are
imposed. There are two customs duties: those imposed on imports or foreign goods
from other countries, and those imposed on exports. The new customs law is Law
No. 38 of 2007, which contains all legal texts related to the regulation of customs
duties.”

4. Stamp fee

It is currently regulated by Decree No. 44 in 2005. It can be said that taxes and
fees recorded a relative increase concerning the rest of the taxes during the crisis,
as the state tried to compensate for the shortfall in the occupational income tax and
commercial and non-commercial industries.

As previously discussed in our overview of Syria's tax system, a centralized legal
approach to taxes contrasts with the decentralized administrative and utility system
specified in Legislative Decree No. 15 of 1971. This decree seeks to allocate
responsibilities among various state-level administrative units, granting them
authority over aspects such as the economy, culture, and arts. However, the
landscape underwent substantial changes with the enactment of Law No. 107 of
2011, reshaping the state's regulatory framework significantly. Therefore, it
becomes imperative to conduct an in-depth examination of administrative
decentralization in Syria, encompassing its various forms and assessing its financial
and tax independence.

7 HDEWEH, N.: Value Added Tax and its Impact on Economics and Society in Syria. Damascus: PhD thesis:
Damascus University, 2014, 41-50.
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3. Administrative Decentralization in Syria

The 2002 Swedish final report on public administration defines decentralization
as the process of transferring political and financial authority from the central
government to the local level. Administrative decentralization involves delegating
power, responsibility, and decision-making authority for delivering public services
from the central government to local councils or governments. This form of
decentralization yields positive outcomes, such as the central government
relinquishing some powers to local levels and assuming a specialized control role
for major obligations. This approach enhances efficiency and knowledge-sharing
between the two parties. Administrative decentralization also promotes democratic
principles and transparency. By involving citizens in decision-making through local
councils, decentralization fosters increased civic participation. These councils,
operating in a climate determined by the citizens, are subject to accountability by
the central government and play a crucial role in bringing government closer to
citizens, thereby reducing the workload of the central government.®

The distinction between administrative decentralization and political
decentralization is crucial. This clarification is required because countries with a
federal system or those that emphasize political centralization lack administration
or local councils, except within states or regions. Local councils operate within the
framework of political federalism at the third level, after the federal and state levels.”
While local administration in less complex or smaller countries Like Syria comes at
the second level after the national level.

The idea of administrative decentralization began to appear in Syria after it
gained its independence from France in 1946, and was embodied in the issuance of
legislation that formed the essential responsibilities of the state, such as the
legislation issued in 1972 related to the administrative organization of local areas,
called the Municipalities Law, according to which municipalities in the Syrian Arab
Republic were divided into four grades. Then, in 1957, the Administrative
Organizations Law No. 496 was issued, which included the division of the Syrian
Arab Republic into governorates with legal personality, the governorates into
regions, the regions into districts, and the districts into villages.

Syria's administrative decentralization was established through Local
Administration Law No. 15 of 1971 and Law No. 107 of 2011. Law No. 15 was
based on a scientific study of various experiences in other Arab and foreign
countries. Its main objective was to allow citizens to participate in managing their

8 ISUFAJ, M..: Fiscal Autonomy of Local Government Governance: Flexibility and Responsiveness, Economic Review,
1(1), 2017, 20-21.

9 STEYTLER, N.: Local Governments in Federal Systems: Deepening Federal Democracy? Cheltenham: Edward
Elgar Publishing, 2023, 123-124.
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local affairs. The country was divided into four governorates, including the
governorate, city, town, and rural units with a population of over 5,000. In addition,
some units did not have this personality, such as the region, district, neighborhood,
and farm or village with a population of less than 5,000. Local councils were elected
to supervise the lower councils and the subordination of the lower councils to the
higher councils. The councils were entrusted with responsibilities for the economy,
culture, services, and all affairs of concern to citizens in the country. They were
directly involved in the framework of general planning and the laws and regulations
approved by the state. The local administration authorities were given sufficient
financing means to carry out their tasks in a good manner, and local taxes and fees
wete imposed by law. 10

We can notice that the Syrian Law No. 15 of 1971 adheres to three fundamental
principles of administrative decentralization. Firstly, local units or groups actively
represent distinct local interests. Secondly, independent legal status is conferred
upon these entities. Lastly, the decentralization process entails local groups
autonomously managing their affairs, with elected bodies ensuring representation
and self-governance. The central authority provides resources for local bodies to
fulfill their duties and oversees their activities.!!

Based on observations, Law No. 15 of 1971 aimed to enhance administrative
decentralization but resulted in a centralized system due to the overlapping of roles
between central and local authorities. The central authority tends to have more
control, limiting the local authority's roles. The hierarchical vertical control
structure introduced by Local Administration Law No. (15) of 1971 highlights the
centralized nature of the administrative system. The central authority exercises
central control over the work of public institutions and bodies through legal
provisions. However, the lack of clarity regarding the number of resources allocated
to localities and the opaque method of distribution contributes to the extreme
centralization of control over financing mechanisms for local plans. Moreover,
funding for their implementation is slow to artive.

Following the administrative decentralization experience and the identification
of shortcomings in the initial attempt through the enactment of Law No. 15 of
1971, a new Local Administration Law, No. 107 of 2011, was introduced. The local
administration system, contrary to being rigid, is recognized as an advanced
framework that necessitates periodic amendments to align with evolving temporal
dynamics and societal shifts.( An example from Britain can be cited to illustrate the
evolution of local council powers. During the eighteenth century, councils had
limited power which was applied through general laws or special additions to

10 ISMAIL, A.: Local Administrative Law. Damascus: Syrian Virtual University Publication, 2018, 71-81.
" OOMMEN, M. A.: Fiscal Decentralization to Local Governments in India. Newcastle upon Tyne: Cambridge
Scholars, 2020, 38.
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individual authorities. However, in the twenty-first century, councils have been
granted expanded powers that include modern social services and municipal
projects.)!?

It is noteworthy that the enactment of Law No. 107 of 2011 was not isolated
from the broader context of Syria's socio-political landscape. The law emerged in
response to the growing demands for political and democratic reforms, aiming to
enhance the institutional structure, fortify oversight mechanisms, and bolster
financial management practices.

Analyzing the foundational aspects of this law, particularly concerning local
administration council elections, reveals numerous positive aspects. These positive
attributes are poised to elevate the fulfillment of local needs, both in terms of
setvice delivetry and developmental initiatives.!?

Through a comparison between Law No. 15 of 1971 and Law No. 107 of 2011,
the following points appeat:

The administrative restructuring brought significant changes, consolidating
units into four levels: governorate, city, town, and municipality, which streamlined
the previous five-tier system. The new legislation mandated temporary joint
administrations between these units, enabling collaboration on shared projects.
Coordinating offices were also established to ensure smooth cooperation among
concerned parties during the execution of service and infrastructure initiatives.

To strengthen decentralization, the law introduced a significant procedural
change: the head of the local council is now elected by its members, a departure
from the eatlier practice of appointment. The head of the local council assumes the
role of the executive council head, except in the governorate center. In the latter
case, the governor is designated as the executive office head for the governorate,
which is a departure from the previous norm where the governor assumed both
roles within the Governorate Council.

The law reinforces official administrative and judicial oversight mechanisms,
complemented by popular oversight through citizen involvement. One significant
aspect of the law is the authorization for governorates to initiate investment
projects, allocating up to 25% of their independent budget for this purpose. This
strategic move aims to augment the financial resources of administrative units,
offering them a degree of fiscal autonomy and flexibility. The law prioritizes the
financial affairs and autonomy of administrative units, recognizing the pivotal role
of financial capabilities in enabling independence and facilitating essential local
projects and services. The emphasis on financial independence underscores the

12 RAY, M.: Local Governments. [Online]. Available at: https://www.btitannica.com/topic/local-
government (Accessed: 10 October 2023).
13 ISMAIL, A.: Local Administrative Law. Damascus: Syrian Virtual University Publication, 2018, 82.
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law's commitment to empowering administrative entities to effectively address local
needs and aspirations.

5. Facial and tax autonomy of local administrative councils in Syria — Fiscal
Autonomy

One of the most important components of the success of the administrative
decentralization system represented by the local administration system in Syria is
the provision of the necessary financial capabilities that allow the local units a great
deal of independence and freedom of movement and help them achieve vital
projects and services. To perform these tasks to the fullest extent, there must be
sufficient income derived locally from the central government. And complete
independence in making decisions regarding the use of these revenues. Due to the
importance of this issue, the Syrian L.ocal Administration Law paid special attention
to the administrative affairs of local administrative units and its fiscal Autonomy.

In simple terms, fiscal Autonomy or fiscal decentralization means providing
adequate financial resources to local governments to carry out their specified tasks.
This process is known as fiscal decentralization, where local resources are greater
than national financial resources for the state budget. The goal of this reform is to
create more revenue for the local government, which can be used to improve the
quality and quantity of local services and provide better support to the local
community. This can be achieved by using transfers, which are income transfers
from the central government to the local level.'4

Fiscal autonomy can be achieved in various ways, but the most significant ones
are as follows:

- Self-financing: This entails covering costs through revenue generated from

users.

- Co-financing: Users play an active role in providing services and

infrastructure by contributing both monetarily and through labor.

- Increasing domestic revenues: Countries can boost their revenues by

implementing direct or indirect taxes or by selling assets.

- Intergovernmental transfers: Public revenues from taxes collected by the

central government can be transferred to the local governments.

- Providing loans: Countries can also obtain loans from lending institutions

and donors.!>

1 ISUFAJ, M.: Fiscal Autonomy of Local Government Governance: Flexibility and Responsiveness, Economic Review,
1(1), 2017, 23-24.
15 ISUFA]J, M.: Fiscal A 2y of Local Government Governance: Flexibility and Responsiveness, Economic Review,
1(1), 2017, 23-24.
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In Syria, local administrative units have their own independent budget. This
budget includes the unit's revenues and expenses, as well as the budgets of affiliated
companies and institutions. This budget is separate from the general budget of the
state but is still connected to it. The executive office of each unit prepares a draft
budget in collaboration with a committee. The budget is then presented to the
Provincial Council for approval. The independent budget's revenue is generated
from popular labor revenues, local fees and costs imposed by the Provincial
Councils, subsidies provided by the state to administrative units and municipalities,
and savings from previous years.!0

We strongly support the implementation of an independent budget for the
governorate, which provides significant financial autonomy. An independent
budget allows for flexibility and autonomy, enabling the governorate to make
strategic decisions in executing important projects. This financial independence not
only enhances the ability to undertake crucial initiatives but also positions the
governorate to yield substantial economic returns.

One of the most significant advantages of an independent budget is its role in
strengthening the financial foundation of various administrative units. By fostering
a robust fiscal framework, the independent budget becomes an invaluable source
of support for the multifaceted needs of the governorate. This financial
reinforcement, which is crucially integrated into the fabric of administrative
operations, is a testament to the foresight of the Syrian legislator who recognizes
the practical significance of sustaining administrative units.

This commitment is evident in the emphasis placed on financial independence
as a cornerstone for achieving administrative decentralization. Through the
establishment and adherence to an independent budget, the Syrian legislator has
effectively laid the groundwork for the successful implementation of administrative
decentralization. This financial self-sufficiency not only instills a sense of
empowerment at the local level but also ensures that decisions align with the unique
needs and priorities of the governorate.

And the sources of revenue for administrative units with legal personality are
determined according to Article 88 of the Local Administration Law, issued by
Legislative Decree No. 15 of 1971. These sources include:

- Gifts, wills, and donations in compliance with applicable laws.

- Aid provided by international organizations.

— Fines resulting from violating local regulations.

- Loans, credit facilities, and other resources obtained from the private sector.

- Local taxes, fees, and charges.

16 Para.144 of the Syrian Income Tax Law No. 24.
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In our comprehensive exploration of the financial dynamics inherent to
administrative units, it is incumbent upon us to recognize the pivotal role that local
taxes play in not only furnishing these entities with substantial financial revenues
but also in intricately shaping and delineating the contours of their financial
independence; therefore, it becomes important for us to embatk on a detailed and
nuanced discussion that delves into the multifaceted landscape of local taxes and
meticulously examines their applications within the specific context of Syria.

6. Tax autonomy

What are local taxes?

Returning to the origin of this idea, the idea of local taxes began in post-war
Britain when the Layfield Commission was established in 1974 to review the
funding of local governments in England, Scotland, and Wales. It addressed
immediate concerns about large rises in interest rates following the structural
reforms of the early 1970s and the longer-term issue of positive central government
policy leading to increased domestic spending. The Layfield Commission called for
a reduction in the proportion of local government spending funded by grant
revenues to promote local self-governance and accountability. It proposed
imposing a local income tax while maintaining the classification system. Butin 1977,
the Labor government rejected local income tax and proposed a unitary grant
system for more central control over local authority spending. In 1981, the
Conservative government considered introducing alternative local taxes but chose
to impose stricter controls on spending rather than reform the classification system,
which resulted in an increase in average revenues of about 30% in the period
1990/1991. It can be said that after several attempts the tax idea succeeded Local
funding in Britain. At the same time, the idea of increasing decentralization and
increasing the number of levels of government was spreading in other parts of
Europe. In federal countries, for example, regional councils were created to achieve
decentralization of state functions and express economic, cultural, and regional
interests. Despite this, local funding was in many countries. Europe is weak, unlike
Britain. This is due to the difficulty of establishing a fair and effective local tax. In
Italy and the Netherlands, for example, less than 6% of local taxes come from it.
Therefore, European countries have tried and are still trying to find more effective
local tax formulas.!”

and we can say that local tax refers to any financial imposition levied by the
state, province, municipality, or other local governing bodies within their respective
jurisdictions, local taxes are distinct revenue streams specifically earmarked for

7 RIDGE, M. — SMITH, S.: Local Taxation: Exploring Options and Debates. 1st ed. London: The Institute for
Fiscal Studies, 1991, 7-13.
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funding essential local public services and infrastructure projects like education,
healthcare, and infrastructure. These taxes play a vital role in sustaining the day-to-
day operations of local governments and contributing to the development and
maintenance of community services.

The scope and nature of local taxes can vary significantly, encompassing a
diverse range of financial instruments tailored to meet the unique needs of
individual localities. Common types of local taxes include property taxes, where
individuals and businesses are taxed based on the assessed value of their real estate
holdings, sales taxes applied to the purchase of goods and services within the
locality, and income taxes imposed on the earnings of individuals and sometimes
businesses residing or operating in the area.!8

The local tax is different from the central general tax in two ways: - In terms of
the entity on whose behalf the tax is imposed: The local tax is levied on behalf of
the local councils, meaning that the proceeds of that tax enter their coffers. The
revenues of the central general tax, which is levied on behalf of the central authority,
are regarded as a source of income for the central public treasury.

As for the local tax's area of application, it only affects the local administrative
unit where it is levied and not any other administrative units. While the central
general tax is imposed uniformly across the nation and is not restricted to particular
local administrative areas.

As we have previously mentioned, in Syria, the concept of administrative and
regional decentralization is implemented through local administration units. These
units are responsible for implementing the state's general policies within their local
powers, under the supervision of central authorities. They have legal and financial
independence, but their financial activities are subject to scrutiny by custodial
bodies, thus creating decentralized financial bodies. Local administrative units
establish their budgets independently of the general state budget and implement
them after approval by competent authorities, but they are required to adhere to
the central authority's instructions. The financial independence of the local
administration units is determined in accordance with the general state plan and
policy. The Local Administration Law No. 15 of 1971 stipulates that local taxes and
fees, as well as percentages added to state taxes, are among the most important
financial sources for local administration units. However, the intent of the legislator
is unclear in this regard.

Local taxes and fees are the financial costs imposed by administrative units on
the residents of the local area. The added percentages are an indirect method by
which local governments rely on the central government to finance some services

18 KAGAN, J.: Local Tax: What 1t Is and Types Communities Levy. 2020 [Online].  Available at:
https://www.investopedia.com/terms/1/localtax.asp/(Accessed: 15 October 2023)
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if their tax powers are limited or their local tax resources are insufficient.!® This
method has been applied in Syria, where the Syrian legislator adopted the practice
of adding to the central general taxes, income taxes, and real estate and property
revenue taxes.

Under the laws governing income taxes, as well as real estate and real estate
rental taxes, additions to these taxes are imposed for the benefit of municipalities
as follows:

1. The regulations state that administrative units and municipalities should
receive a share of not less than ten percent of the revenue collected through
the real estate and plot tax, as pet Legislative Decree No. /53/ dated
10/1/2006. This tax applies to all constructions, regardless of their type or
specification, and is levied on the owner, whether natural or legal, as long as
they are the beneficiary of the property. The tax is calculated annually based
on the estimated value of the property and its annual revenue, determined
by a specialized committee that takes into account factors such as location
and area. However, this tax is not a primary source of funding for local
administrative units, as its contribution to financing these units is weak due
to its pootly estimated and irregular nature. In Syria, the resources for this
tax are almost non-existent, and it accounts for only 0.6% of the total general
taxes in the state, which results in a large imbalance.?

2. 'The distribution of income taxes and property revenue tax share among
administrative units and municipalities is established at a rate of 10%. These
taxes include a wide range such as labor and capital income tax, income tax
on industrial, commercial, and non-commercial professions and crafts,
salaries and wages tax, real profits, real estate trade, and lump sum income,
among others. According to Law (24) of 2003, and its subsequent
amendments, these percentages hold significant importance in the overall
tax revenue.

3. All financial directorates across governorates, regions, and districts channel
the designated share of administrative units from income taxes and real
estate and property revenue tax to the Ministry of Local Administration's
account. The Minister determines the subsequent distribution, extending to
all administrative units following a structured framework:

- 35% of the total revenues are earmarked and distributed with specific
allocations:

Y9 DEVAS, N.: The challenges of decentralization. In Global Forum on Fighting Corruption. Brasilia: Global Forum
on Fighting Corruption, 2005, 8.

20 HDEWEH, N.: Value Added Tax and its Impact on Economics and Society in Syria. Damascus: PhD thesis:
Damascus University, 2014, 63.
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A. 15% is allocated to the city of Damascus, the capital, recognizing
its central significance.

- B. 5% is directed towards administrative units with a touristic and
archaeological character, subject to a decision by the Council of
Ministers.

- C. 10% is designated for administrative units in development areas,
determined by a decision of the Council of Ministers.

- D. 5% is assigned to seaport cities, guided by a decision of the
Council of Ministers. These percentage allocations are subject to
potential amendments decided by the Council of Ministers.

- The remaining 65% is distributed among all administrative units
based on population figures sourced from civil registry records or
the Central Bureau of Statistics, utilizing the higher of the two. This
distribution is done in coordination with the councils of the
administrative units, ensuring a fair and population-oriented
distribution model.

This structured framework, established through legal provisions, secks to ensure
an equitable distribution of resources to administrative units and municipalities,
recognizing factors such as the economic and tourism landscape, development
priorities, and population density. The flexibility to amend percentages provides an
adaptive approach to evolving needs and circumstances. 2!

In conclusion, the financial and tax independence of local administrative
councils in Syria plays a pivotal role in the success of the administrative
decentralization system. There is no doubt that ensuring sufficient financial
capabilities enables local units to have the freedom to implement vital projects and
services, which enhances their independence. Also, the Syrian Local Administration
Law has laid a strong foundation for fiscal decentralization, emphasizing the
importance of local financial resources.

However, the issue of the financial independence of local units has been
controversial in Syria for a while. The Syrian legislator’s commitment to financial
independence appears in the legal texts, which allow local units to achieve revenues
through various means, including local taxes and fees. At other times, we see Syrian
legislators enacting laws that support administrative centralization. Therefore, this
independence must be evaluated, especially with regard to local taxes and their
enactment.

7. Assessing Syria’s Local Administrative Councils' Autonomy in Finances
and Taxes

2! Syrian Legislative Decree No. (1).
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Increasing the effectiveness of public service delivery is the primary goal of
fiscal decentralization. This goal can only be achieved if local authorities enjoy a real
degree of autonomy and safe and secure revenues. Several preconditions must be
met before local governments can be described as independent: First, they must
have a legal personality in order to sign contracts and enter into transactions with
third parties. To fulfill their fiscal function, they must have sufficient funds from
sources through collecting taxes and setting their own budget, The authority to raise
its own funds independently, and to enact certain local taxes according to the needs
of each state administrative unit.??

Article 89 of the Local Administration Law in Syria, as stated in Legislative
Decree No. 15 of 1970 and amended by Legislative Decree No. 61 of 1974, outlines
the following regulations:

1. Local taxes and fees are to be imposed by law.

2. A percentage of the taxes and fees collected by the state, municipalities, and
administrative units with legal personality can be added by law for the
benefit of these units. Additional rates may be added by the competent
council and ratified by the Minister after the approval of the governorate
council to enhance the financing capabilities of local projects. However, the
combined percentages cannot exceed 10% of the tax or fee imposed on any
taxpayer, even if multiple entities benefit from it.

3. Furthermore, impose local costs on new tax brackets to provide specific
services and projects within the scope of the governorate for the current
year by a decision of the governorate council ratified by the Minister of
Local Administration. However, its effect cannot extend beyond the current
year unless it is decided to extend it to the next year.??

We conclude from the articles of Law No. 89 that the Syrian legislator tried, by
enacting certain laws, to provide sufficient financial resources and sufficient
financial independence for local administrative councils or local governments, but
is this independence complete or subject to central control? As we mentioned at
the beginning of the presentation, the Syrian constitutional legislator restricted the
authotity to impose taxes of vatious types,?* ot to amend ot abolish them, to the
legislative authority, and although the first paragraph of Article (89) of the local law
confirmed this principle, the second and third paragraphs departed from it. The
second paragraph allowed local councils, after the approval of the Minister of Local
Administration and the approval of the Governorate Council, to add specific

22 THAPA, L: Local Government: Concept, Roles, and Importance for Contemporary Society. Public Administration
Campus, 4(10.13140), 2020, 4-5.

2 The Syrian Local Administration Law No. 61 of 1974.

24 Article 18 of the Constitution of Syria, 2012.
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percentages to new tax brackets. The Provincial Council was also granted, after the
approval of the Minister of Local Administration, the right to create new tax
brackets that were not addressed by the legislator, provided that this was for a
specific period. Here, two questions arise about the extent of the independence of
administrative councils and the constitutionality of the second and third paragraphs
of Article 89.

The answer here depends on ensuring that the financial resources of local public
bodies are sufficient so that they can achieve their mission. If it is possible to impose
independent local taxes that guarantee sufficient resources, there is no room for
imposing local taxes linked to general taxes. If it is not possible or does not generate
sufficient revenues, it is necessary to resort to local taxes linked to general taxes,
whether in the original or supplementary form. This means that local councils can
only impose these taxes to finance their own expenses. This means that the
legitimacy of local councils imposing these taxes is linked to their need to finance
their own expenses, which varies from one city to another. Therefore, the Local
Administration Law set ceilings to ensure that these taxes do not exceed a certain
limit. When part of the taxes are linked to other taxes, they are considered additional
taxes, and when they are linked to services and projects implemented by the
governorates, they are considered fees for those services. In both cases, the
imposition of taxes and fees is considered constitutional.?> In my opinion, this
strengthens the centralization of the state because this decision violates one of the
important principles of administrative decentralization, which is the independence
of local bodies that have legal personality from the central authority. The
independence meant here is financial, administrative and technical independence
on the one hand, and the ability of administrative units to exercise their powers on
the other hand, without commitment or restrictions from the central authority.

In comparison with the French legislation, which significantly influenced the
Syrian legislator, the local administration system in France comprises the
communes, the departments, and the overseas territories, possessing independent
legal personality. However, their powers are not expansive, and the exercise of these
powers is subject to supervision and control by the central government. Prior to
1982, all decisions of local authorities were subject to prior oversight, but the
current practice involves the governor, representing the central authority,
determining the legitimacy of these decisions.2

As for taxes, it turns out that the French constitutional legislator, as a result of
the text of Article (34), decided that the legislative authority has jurisdiction over
tax duties, that is, the rules related to the base, rate, and collection of tax duties.
That is, the French positive constitution stipulates that it is not permissible to

2 MURAD, M. H.: Finance of Local Public Bodies in the Arab Countries’. Cairo: Arab Renaissance, 1962, 150.
26 Council of Europe,1998, 5-31-41.
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impose a tax except by law. Therefore, the local authorities do not have real powers
to impose taxes, and this is also confirmed by the principle of self-government
stipulated in Article (72) of the Constitution and the financial independence
stipulated in the second paragraph of Article (72) of the Constitution. She said that
local authorities have the right to fix direct tax rates (such as business taxes, housing
taxes, and real estate taxes) within the limits of the rules stipulated in the law without
exceeding this jurisdiction, and this jurisdiction is also restricted. Especially in terms
of the necessity of distributing the tax burden faitly among taxpayers, as a result,
the jurisdiction to impose taxes is the exclusive jurisdiction of the legislative
authority in the state in accordance with the Constitution.?’

8. Conclusion

Administrative decentralization in Syria, rooted in legislative laws and legal
principles, has witnessed significant development, and the establishment of legal
entities with self-government responsibilities, as described in local administration
laws, reflects a commitment to the principles of decentralization and represents a
major challenge for countries that have begun to implement them.

In conclusion, the study emphasizes the importance of evaluating the financial
and tax independence of local administrative councils. It highlights the nuanced
relationship between centralization and decentralization, emphasizing the need for
a comprehensive examination of the implications of the principles of administrative
decentralization. Syria's commitment to financial independence, as stipulated in its
legal framework, requires constant scrutiny and adaptation to ensure the delicate
balance between central authority and local autonomy.

List of legislation

Syrian Income Tax Law, Law No. 24 issued in 2003.
Syrian Local Administration Law No. 61 of 1974.
the Constitution of the Syrian Arab Republic - 2012

The French Constitution - October 4, 1958.

27 Article 72 The French Constitution, 1958.
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Legislative Decree No. (1) of 1994, which was recently amended by Law No. 18 of
2007 (Principles of imposing and collecting taxes in local administration units in
Syria).
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Abstract: The paper focuses on an enigmatic and unusual segment of medieval and eatly
modern jurisprudence, namely animal trials. In these judicial proceedings, individual animals
or a group of animals were tried together, before a secular or ecclesiastical court, accused of
the commission of a criminal act. In all the known cases, the rules, and formalities inherent
to every judicial procedure were of utmost importance and scrupulously respected. It was not
uncommon for animals to be convicted and even sentenced to capital punishment. This
historical phenomenon serves to highlight the changes in the functions and tasks of criminal
law over the centuties, since today such a trial would be perceived as ludicrous at best.
Criminal responsibility has evolved to become inseparable from the human status, only
human beings can commit crimes nowadays; however, as this paper seeks to show with
several intriguing historical examples, this was not a universal truth before the modern era.
The paper therefore seeks to answer the following questions: when and where did animal
trials emerge? Where were they the most prevalent? What types of animals were brought
before the court? What is the raison d'étre of these trials and how wete they perceived by society
and the scholars at the time?

Keywords: animal trials, ecclesiastical and secular trials, pig trials, absolute liability,
competency to stand trial, moral agency, culpability

DOIL: https://doi.org/10.46942/SIDM.2024.2.165-183

“That souls of animals infuse themselves

Into the trunfks of men: thy currish spirit
Govern'd a wolf; who, hang'd for human slanghter,
Even from the gallows did his fell soul fleet,

And, whilst thou lay'st in thy unballow'd dam,
Infused itself in thee; for thy desires

Are wolvish, bloody, starved and ravenons.”’
(Shakespeare)

* Kovécs Bence Zsolt, PhD student, Univetsity of Miskolc, Faculty of Law, Ferenc Dedk Doctoral School
of Law. Intern at the Central European Academy. Supervisors: Prof. Dr. Eméd Veress full professor,
doc. JUDr. Ondrej Hordk associate professor

! Fragment form The Merchant of Venice. It contains Gratiano’s words addressed to Shylock.
http://shakespeare.mit.edu/merchant/full html (date of download: 25.10.2023.)

165


https://doi.org/10.46942/SIDM.2024.2.165-183

Kovacs Bence Zsolt
Animals Put on Trial (Animal Trials in European History)

1. Introduction

The purpose of this paper is to examine a historical phenomenon in European
jurisprudence, namely, the appearance of animals as defendants in many of the court
proceedings of the past. Animal trials, as a su#/ generis category, will be examined from
several perspectives while attempting to answer the questions that arise in the course
of the research. The main questions which this paper attempts to address are: when
and where did these lawsuits arise? Where were they most common? What animals
were prosecuted and in what courts were the lawsuits brought? What are the reasons
for the development of this practice? The last question is the most difficult to
answer, which is why the author of this paper will devote more space to it, by
articulating and contrasting the different views that have emerged over time in the
academic literature. The author will also try to enrich the paper with as many specific
examples as possible to give a more authentic picture of the phenomenon.

To accurately delimit the topic, it is important to mention that this paper does
not deal with trials by ordeal, trials against non-existent hybrids (e.g. chimeras) or
other imaginary animals, nor with the role of animals in executions throughout
history,? nor trials against inanimate objects or corpses, nor trials with animals as
witnesses, nor, finally, trials of witches. The latter, in many cases, shows a
resemblance to animal trials, explained in detail infra. Werewolf trials will only be
discussed to the extent that a wolf is convicted, and not a human being for his ability
to shapeshift into a wolf.> Cases of bestiality (zoophilia) and sodomy will only be
discussed where the animal is found guilty of the act or, as a corpus delicti, is killed to
remove the traces and negative effects of the crime committed.

2. The history of animal trials

In what follows, the author will try to answer the first two questions raised in
the introduction, namely where and when animal trials arose and in what historical
period they were most common. The typology will also be presented supported by
most scholarly works—a view the author also subscribes to—according to which
there were several categories of animal trials. Since there is no historical continuity

2 See for more detail, BELIZNAL K.: A bibor miéltisig, a sarga drnlds. S3inbilumok és ritudlék a jogtirténetben,
Balassi Kiad6, Budapest, 2014, 39-40. In Roman times, patricide was punished by what is known as the
poena cullei, which involved sewing the offender into a sack with a rooster, a dog, a snake, and a monkey
(each animal having its symbolism) and throwing the sack into the Tiber. In Germany, this tradition
continued under the name of Sacken. See for more detail, EGMOND, F.: The Cock, the Dog, the Serpent,
and the Monkey. Reception and Transmission of a Roman Punishment, or Histotiography as History.
International Jonurnal of the Classical Tradition, 1995/2(2), 159-192.

3 See for more detail, MEZEY, B.: Az illatok jogi perszonifikaciéja. Allatok a birésig el6tt - adalékok a
torvénykezés torténetéhez, In: SZABO, M., PESTL, S. (coord.): ,Jijj e/ szabadsdg". Bibari Mibdly 60.
sziiletésnapjira késziilt iinnepld kitet, Rejtjel Kiadd, Budapest, 2003, 19-39, 25-32.
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or direct link between animal trials and other, similar phenomena that have survived
from antiquity,* and since the scope of this paper does not allow it, the latter will
not be mentioned.

First, however, the author thinks that it is necessary to explain why the
judgements were handed down in several forums and not just by one type of court.
This was mainly due to the specific legal particularism of the Middle Ages. The
diversity of legal levels in Europe at that time was remarkable, both in theory and in
practice. In addition to the learned Roman glossaries, there was also royal law, canon
law, common law, and the municipal law of cities, which for a long-time coexisted
side by side. The law was much more personal, linked to the estates of the realm
(the state of birth in society), and there were no legal rules applicable to all. Each of
the coexisting laws was created by a different social group according to its own
needs and each expressed a particular aspect of the culture of the time. These often-
divergent rules constantly influenced each other, and their synergy created the
unified legal system we know today.>

As explained in the previous paragraph, both civil and criminal justice were
administered by royal, feudal, municipal, and ecclesiastical courts. Accordingly,
animal-related cases were tried either by a seculat court or by an ecclesiastical coutt,
according to different procedural rules. “Since the heyday of litigation involving
animals as defendants were marked by the fact that the separation of private law
from criminal law, let alone private procedural law from the criminal procedure, had
not yet been achieved (or not in full form), the various types of property damage
often appeared as offences in proceedings against animals.”® The legal culture of
that period could therefore hardly be described as monolithic.”

2.1. Trials from the perspective of time — their evolution and frequency

Overall, animal trials occupy an important place in medieval jurisprudence. As
for their number and distribution over time, various estimates have been made over
the years, depending on the amount of material collected by each scholar on the
subject. The most convincing evidence is to be found in the research and report of
Barriat-Saint-Prix, who published a few extracts from the original documents of
these trials.® This report contains a total of 93 cases tecorded from the eatly 12% to

* In the scientific literature, they are called the precursors of the animal trials. For further information on
them, see: MEZEY, B.: 25.

5 COHEN, E.: Law, folklore and Animal Lore. Past & Present, 1986/ 110, 6-37,

12-13.

¢ MEZEY, B.: op.cit. 23.

7 COHEN, E.: op.cit. 9.

8 CARSON, H-L.: The Trial of Animals and Insects. A Little Known Chapter of Medizval Jurisprudence.
Proceedings of the American Philosophical Society, 1997/56(5), 410-415, 411.
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the mid-18t century. The Neapolitan writer Carlo D'Addosio extends the list to 144
trials that led to the execution or excommunication of the accused and also widens
the period studied from 824 to 1845.° E. P. Evans finds criminal trials between the
9% and 20™ centuries: The first case dates from 824 and concerns the punishment
of moles in the Valle d'Aosta, and the last in chronological order is the case of a dog
convicted of complicity in a Swiss criminal trial, tried in 1906.'° An analysis of
Evans’ list of 196 cases yields the following results:

Century 9t 12t | 13t | 4 | 15k 16t | 17h | 18k | 19t

Number of 3 3 2 12 36 57 56 12 9
trials

Table 1: Number of animal trials by century!!

Animal trials are mentioned in the sources as an ancient custom,'? although trials
based on documentary evidence did not appear until the second half of the 13t
century.!? The emergence of such trials seems to have its roots in the eatly medieval
(also known as dark) mentality, rather than in the era of Gothic rationalism,
scholasticism, the great development of cities, etc., which Max Weber argues marked
the beginning of the disfiguration of the world (“die Entzanberung der Welf”).'*
Despite this contradiction, it is no coincidence that the frequency curve of animal
trials is similar to that of witch trials,!> peaking in the 16™ and 17% centuries,
although animal trials were certainly less frequent than trials of witches or wizards.

The fact that these legal proceedings survived in remote areas until the early 20
century is not surprising, since, as a kind of atavism, they often remain in sync with
the prevailing recent past, especially in regions where the influence of Catholicism
remained strong.'® In countries with a Reformed confession of faith, animal trials
have generally not survived. “As the Gezstlicher council of the Protestant city of Bern
put it in 1666: ’Since the ox has received no law, it cannot sin by breaking it.
Therefore, it cannot be punished.””!” In Catholic France, however, even institutions
as prestigious as the Parlement de la Paris (Supreme Court) upheld controversial

9 ADDOSIO, C-D.: Bestie Delinguenti, Luigi Pierro, Napoli, 1882, 16-17.

10 BEVANS, E-P.: The Criminal Prosecution and Capital Punishment of Animals, William Heinemann, London,
1906.

1 Ihiderm.

12 DINZELBACHER, P.: Animal Trials: A Multidisciplinary Approach. The Journal of Interdisciplinary History,
2002/320(3), 405-421, 411.

13 COHEN, E.: op.cit. 11.

14 DINZELBACHER, P.: op.cit. 412.

15 Thidem.

16 Ibidem.

17 1bidem.
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punishments against animals, sometimes even condemning the animal itself, as in
1575 and even in 1726. In 1791 France’s National Convention, having been created
in 1789, even sentenced to death a dog accused of aiding “enemies of the
Revolution” (barking to signal for a counter-revolutionary the approaching mob).!8

2.2. Typology of trials - secular and ecclesiastical trials

The geographical distribution of these trials is another mystery. Before
proceeding to solve the puzzle, one needs to divide the set to which all animal trials
belong into several subsets. A distinction must be made between actions before
secular courts and actions before ecclesiastical courts. This novelty!® and this
distinction first appears in Katl von Amira’s work, as its title suggests (“Thierstrafen
und Thierprocesse”, that is, animal punishment and animal trials).?) Evans was criticised
for not distinguishing between the two types of trials and yet he attempted to explain
the reasons for animal trials. All he did was create a database of trials, a very useful
compilation for researchers.

In the secular courts, it was mainly domestic animals that were sentenced, and
in some cases wild animals if the latter could be captured and brought to trial.
Usually and most often, animals were cited for committing an act resulting in human
bodily harm or death. The defendant, as in the case of humans, was considered as
autonomous subject and, as such, was held liable for their acts, even if the act was
committed by several animals acting in concert. These trials were characterised by a
rigorous evidentiary procedure, with witnesses being heard, on-the-spot inspections,
and arrests if necessary. Interestingly, executions were also carried out only by
professional executioners.

At this time, in the ecclesiastical courts, “prosecutions were directed against
animals that appeared in swarms and were thus beyond human control”,?! that is,
against small insects or rodents (e.g., grain beetles, locusts, rats, moles, or other
pests, rodents that destroyed crops and vineyards), in other words, prosecutions
were brought not against a specimen, but rather against the collective assembly of
pests. This was necessary because the latter group would have been difficult to cite
and summon to court, and therefore the trial was usually conducted either in the
absence of the defendants, or several specimens were captured and brought into the
courtroom representing the defendants’ collective, as a proxy. Arguably, the liability
of the group of summoned animals was considered to be joint.

18 MEZEY, B.: op.cit. 33.

19 COHEN, E.: 1 op.cit. 3.

20 OSZTERN, S-P.: Legalisan vad ala helyezett allatok. Ezbnographia, 1908/19, 321-344, 333.
21 Thidem.
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In the case of ecclesiastical trials, there may have been no plaintiff, although
most of the time an entire community of people would vehemently demand that the
court excommunicate the group of pests or pronounce anathema on the
defendants.?? In many cases, both penalties were applied. The right to execute
punishments, according to the two-sword theory—the political doctrine in the
Catholic Church which states that the pope has supremacy over secular rulers and
therefore the existence of ecclesiastical courts and ecclesiastical jurisdiction is also
possible—has always belonged to the lay (secular) authority. For this reason,
although ecclesiastical courts could pronounce such decisions (anathema,
excommunication, banishment from the land, etc.) after deliberation, they were not,
and often could not be, enforced by the secular authorities. For this reason, the
condemnations of the ecclesiastical courts were often only apotropaic, intended to
protect and shield the community from evil and malign influences.?> “The
pronouncement of an ecclesiastical curse [anathema falls into this category] had to be
preceded by a trial before a judicial forum appointed by the Church for that purpose,
by canon law. Even in other cases, it is only through this preliminary judicial

assessment, a formal trial, that anathema acquires the necessary validity and
effectiveness. Before they could therefore be cursed by the Church, these animals
had to be brought before such a judicial forum.”?*

The formalities of the trial in both categories were observed with the utmost
rigour, the solemnity of the trial being both essential and indispensable to the
effectiveness of the ruling. “The most striking feature of these trials is the strict
observance of the formalities of the proceedings against the animals. The animal
defendant was summoned ceremoniously, following the rules, and treated as if it
were a human being. When arrested, the animal was often dressed in human
clothing, housed in the same manner in the prison, and allowed to eat the same food
as other prisoners in the dungeon. They were subjected to the same interrogations
under torture as their ‘fellow human beings’, were also subject to trial terms, and
their execution was carried out in the same way as humans. The seriousness of the
animal trials was ensured with the maximum possible publicity, as in other trials.”’2>
This was taken so seriously that when, on 9 June 1576, the executioner of
Schweinfurt hanged a pig (which had mutilated a boy by biting off the boy's ear and
at the same time biting off his hand) without due process, he was immediately
removed from office for arbitrariness (taking the law into his own hands), contempt
of court authority, and interference with law enforcement, and was never allowed
to practice as an executioner again.

22 For a precise distinction between the two modes of exclusion from the bosom of the church, see:
EVANS, E-P.: op.cit. 52.

23 OSZTERN, S-P.: op.cit. 333.

24 Lbidem.

2> MEZEY, B.: op.cit. 33-34.
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According to Jen Girgen, Cohen distinguished a third type of litigation, a hybrid,
composed of the previous elements provided for in the two broad types of animal
trials. This new type emerged in 15" century Switzerland, combined ecclesiastical
and secular trial traditions, and was largely a response to the witch-hunts that were
then on the rise in Western Europe. In these trials, a secular court was required to
try a single animal on charges of supernatural behaviour—not for harming or killing
a human being, as seen in the earlier category of secular trials.?

2.3. Geographical distribution of the trials

As far as the geographical distribution of trials is concerned, the date and place
of their occurrence varies according to the type of trial (ecclesiastical or secular) to
which the legal action in question belongs.

Secular trials first appeared in the 13™ century in the north and east of France,
then spread to the Low Countries, Germany, and Italy.?’ It is exactly for this reason
that secular court cases have remained the most widespread in France over the
centuries.” According to Carson, this is also due to the fact that French historians
have studied and documented older sources more thoroughly, and have thus been
able to discover more such trials.?’ In short, we know of cases before secular courts
in territories that are now found in Belgium, Denmark, France, Germany, Italy,
Portugal, Russia, Spain, Switzerland, Turkey, England and Connecticut.®® The
question remains: How did the inhabitants of regions that preferred to judge animals
differ mentally, legally, or otherwise from inhabitants of other countries who did
not share this predispositionr?!

What can be affirmed, however, is that animal trials were a sporadic
phenomenon that appeared here and there, mainly in the Catholic regions
mentioned above, but did not completely disappear until modern times. In some
regions, such as northern France or Switzerland, we know of a relatively large
number of such trials, while other regions, such as England and Scandinavia, seem
to have been completely unaffected before the 18 century.

As far as England was concerned at the time, prosecutions of animals were quite
rare. Dinzelbacher attributes this to a general resistance to the implementation of

26GIRGEN, J.: The Historical and Contemporary Prosecution and Punishment of Animals. Awimal Law
Review at Lewis & Clark Law School, 2003/ 9, 97-133, 114—115.

27 COHEN, E.: op.cit. 11.

28 OSZTERN, S-P.: op.cit.333; CARSON, H-L.: op.cit. 411.

29 CARSON, H-L.: op.cit. 412.

30 Idem. 413.

31 AMIRA, K. VON.: Thierstrafen und Thierprocesse, Verlag der Wagner’schen Universitatts-Buchhandlung,
Innsbruck, 1891, 565, 559.
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Roman law in England.?> However, we do know of cases where certain animals were
killed without being convicted. In 1677 (in the period of the witchcraft craze),
Protestants in London, celebrating the anniversary of the coronation of Elizabeth 1,
placed live cats in a carved statue of Pope Innocent XI, set it on fire, and left the
cats burning alive in the statue (the cat was considered a participant in witchcraft
encounters, a satanic creature).’

The history of the church trials is less clear. A recurring motif in medieval
hagiography is the holy man who exemplifies the reign of God’s law by cursing
pests, rodents, and other animals.? Before the 15 century, however, few records
of animal-related church trials survive. As with secular trials, the phenomenon had
a clearly visible geographical epicentre. The earliest trials all took place in
Switzerland and the neighbouring regions of Savoy, Dauphiné, and the Italian Alps.
This central geographical location made them much more widespread than the
secular trials ever had. The role of the church in general should also be mentioned,
as it was through its international network of ecclesiastical forums that these trials
reached the New World. In the centuries that followed, ecclesiastical trials against
animals took place not only in France, Germany, and Italy but also in Scandinavia,
Spain, Canada, and Brazil.?>

3. Case studies

In this chapter, an analysis is presented of exactly which types of animals have
been condemned in secular and ecclesiastical courts, with one or more illustrative
examples for each. The punishment meted out for the crime of sodomy will also be
discussed.

3.1. Animals cited before a secular court

The majority of the sentences handed down by secular courts have been against
igs,0 and especially infanticide pigs, but we also know of oxen, cows, horses, goats
pigs, pecially pigs, > k0ol > , norses, goats,
donkeys,*” and “sinful” dogs.?® Horned domestic animals, capable of piercing with
their horns, were often the subjects of these trials.?” The punishment, like the trial

32 DINZELBACHER, P.: op.cit. 412.

33 SAUNDERS, N-J.: Allatszellemek, Helikon Kiadé és a Magyar Konyvklub, Budapest, 1996, 77. See for
more detail, https://alphahistory.com/pastpeculiar/1677-londoners-burn-live-cats-wicker-pope/ (date
of download: 25.10.2023.)

3 COHEN, E.: op.cit. 12-13.

35 Lbidem.

36 DINZELBACHER, P.: op.cit. 407.

37 OSZTERN, S-P.: op.cit. 329.

3% COHEN, E.: op.cit. 11.

3 DINZELBACHER, P.: op.cit. 408.
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itself, was not dissimilar to that for persons who had committed the same crimes:
hanging, beheading, burning, drowning, and being buried alive, etc.*

3.1.1. Pig trials

In the following section, pig trials will be examined because the author considers
that, due to their very high number, they represent a reference point, standard cases,
and form of benchmark for the practice of secular courts.

First of all, the question must be answered: Why were the most frequent trials
against pigs? It is well attested that the Eleusinian mysteries included the bathing of
pigs as a symbolic act of purification from sin (zhe mystagog, that is, the initiate in the
epopteia, the last ritual of knowledge of the mystery, took the neophytes to the beach
to bathe the pigs).*! In this rite, the religious historian Mircea Eliade identified the
scapegoat in the pig, whose bathing symbolically represents initiation.*> Immersion
always carries the symbolism of death, while emergence from the water, as in the
case of the pig bathing, signifies rebirth. According to Mezey, the pig is an ancient
symbol of fertility,* desacralized and desecrated in Judeo-Chtistian culture, made
into a symbol of sensuality, lust, greed, and base desires. This is also confirmed by
the Lexicon of Christian Art, which states that “in the Bible, the pig was considered
an unclean and evil animal [...] and its flesh was not to be eaten. The wild boar (the
devil) in the forest destroys the vine (the people of Israel, in Christian terms, the
Church of Christ [...]). The Gospel according to Saint Matthew reads: ‘do not cast
your peatls before swine, lest they trample them under their feet, and turn and tear
you to pieces’ [...]. Jesus casts out demons from the possessed in a herd of swine. In
the Middle Ages, the pigs that the prodigal son had to guard were a symbol of the
world and its sins. Hence the depiction of the personification of sins such as
impurity, lust, and intemperance riding on pigs (Levoca, parish church, cycle of
mural painting of virtues and sins, c. 1420). Synagogue [personification of Judaism]|
was also depicted astride pigs as a manifestation of the most intense hatred towards
the Jews. In medieval temple carvings, the hunting of boars is probably interpreted
as a pursuit of evil. As a useful domestic animal, a pig faithfully accompanies
Anthony the Great, the Christian monk from Egypt. At the command of St Blaise
of Sebastia, a wolf brings back the kidnapped pig.”#* Other arguments to explain
the prevalence of trials against pigs are, firstly, the fact that they were the most

40 BELIZNAL K.: op.cit. 36.

4 NEMETH GY., RITOOK ZS., SARKADY J., SZILAGYI J-GY.: Girig mivelsdéstirténet, Ositis Kiadd,
Budapest, 2006, 391-395.

42 ELIADE, M.: Az drok visszatérés mitosza - Avagy a mindenség és a torténelem, Eurépa Kényvkiadé, Budapest,
2006, 66—67.

+ MEZEY, B.: op.cit. 21.

# SEIBERT, J.: A keresztény mivészet lexikona, Corvina Kiad6, Budapest, 1986, 72.
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numerous of domestic animals and, secondly, because “in the Middle Ages, they
roamed the streets of villages and towns as freely as dogs do today in the streets of
villages. And the patronage of St. Anthony of Padua made them practically
immune.”*

The following are specific examples that illustrate the general practices against
pigs. We know that the first documented trial of this type dates back to 1266, from
Fontenay-aux-Roses.* The following cases ate described more fully in Appendix H
of Evans’ book.

In 1394, in the parish of Roumaygne, a pig was found guilty of the violent death
of a baptised child, for which the pig was condemned to be hanged by executioner
Jehan Petit. The execution was carried out in due course, in accordance with the
strictures of the time. We know this from the fee slip issued to the executioner.*’

In 1386, in Falais, Normandy, a sow that had attacked a child was tried and
condemned after the child’s death. An interesting feature of the execution was that,
for killing the infant, the pig was dressed in human clothes before being executed.
The hangman carried out the hanging with gloved hands to indicate that he was only
the executioner, and thus not guilty of the animal’s death.*® This event was also
depicted in a fresco in the Church of the Holy Trinity in Falais, showing the moment
of execution, but unfortunately, this was erased in 1820 by “uninitiated hands.” The
fresco has survived, however, in the form of an engraving which appears on the first
pages of Evans’ book.#

On 5 September 1379, two herds of pigs were grazing together on the outskirts
of the village of Saint-Marcel le-Jeuny. Three pigs, however, attacked Perri not Muet,
the young son of the owner of one herd, who was trampled and battered so severely
that he died of his injuries before his father could save him. “The court sentenced
to death not only the three attacking pigs but also the other pigs in the herd who
aided and abetted the brawl with their loud growling. The execution was eventually
cancelled because the herd owner, on behalf of the pigs, appealed to Philip, Duke
of Burgundy, for clemency.”>® The document granting the request has survived.>!
The three pigs who had committed the murder were eventually convicted and
executed, but before that, they were mutilated as they had done to the victim,
following the principle of mirroring the crime.

4 OSZTERN, S-P.: op.cit. 329.

4 COHEN, E.: op.cit. 20.

47 EVANS, E-P.: op.cit. 78.

4 GIRGEN, J.: op.cit. 98.

4 OSZTERN, S-P.: op.cit. 332.

50 BELIZNAT, K.: op.cit. 36.

518ee for more detail, EVANS, E-P.: op.cit. 343.
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A pig was hanged at Mordaigne in 1394. “The executed animal was accused of
having committed sacrilege on the sacred host [eucharist wafer, sacramental
bread],”>? by simply eating it.

“A pig was found worthy of death because it did not kill the boy it had attacked,
but bit off his ear and then ate the piece—and all this happened on a Friday!”33
Breaking the fast (jgjunium sextae) ordered by the Church was invoked by the
prosecution as an aggravating circumstance against the pig.>*

Equally, it was not unusual for an animal accused of a capital crime to be
sentenced to be burned alive for similar offences. Evans notes that this method of
executing guilty animals was most common in the relatively enlightened 17 century
(“an age of comparative enlightenment”), probably due to the proliferation of witch-
hunts. Even in the same century, it was not uncommon for an animal so accused to
be buried alive as a conviction.

3.1.2. Hybrid trials from Switzerland

As already mentioned, there was also a specific type of trial for predominantly
domesticated animals, which were held accountable in secular courts for behaviour
considered supernatural, alien to their nature. This new type, which borrowed
certain elements of the ecclesiastical trials, was invented in Switzetrland, where
people were fearful of witchcraft, and animals were brought to trial to be cleansed
of their sins.

Here mention should be made of a case where an animal was brought before a
secular court for committing an evil act. In 1474 an egg was found in the cage of a
rooster in Basel.> The inhabitants of the city believed that the rooster had laid the
egg, which was considered a diabolical sin because such an egg could be used by the
witches in charge to create a basilisk according to the belief of the time. The rooster
was considered to have made a pact with the devil. The defence tried to prove that,
although the rooster’s egg could have been used for black magic practices, the laying
of the egg was instinctive and therefore not intentional, especially as it was not used
for evil purposes; therefore, no punishment was necessary. After deliberation, the
court found the rooster guilty of the “heinous and unnatural crime of egg-laying”,
as egg-laying and hatching itself was a punishable demonic act. The rooster was
eventually burnt at the stake.”’

52 OSZTERN, S-P.: op.cit. 330.
53 MEZEY, B.: op.cit. 25.

3 EVANS, E-P.: op.cit. 157.
35 Idem. 138-139.

% GIRGEN, J.: op.cit. 114.

57 CARSON, H-L.: op.cit. 411.
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3.2. Judgements of the ecclesiastical courts

Throughout history, entire groups of pests have been named as culprits. We
know of lawsuits against moles, mice, rats, snakes, birds, snails, swallows, worms,
locusts, caterpillars, termites, various species of beetles and flies, as well as other
unspecified insects.®® Even seemingly harmless species such as eels and dolphins
have been targeted.” Since these animals were not under human control, it was
necessary for the Church to intervene, exercising its supernatural functions in this
case, to force them to leave any place that was a food source for humans.

The typical ecclesiastical procedure was roughly as follows: First, the victims
made a complaint to the ecclesiastical tribunal, then the judge sent someone to
investigate the extent of the alleged damage. The court always ordered public
processions and prayers to appease the wrath of the heavens before the trial began.®
If the prayers produced no result, the court would order all the groups of animals
that had caused the damage to appear before the court and would appoint public
defenders to represent the defendants.®!

The lawyers appointed ex gffo to defend the animals have taken their job very
seriously, investing a lot of time, knowledge, and legal expertise into defending their
clients. The defence relied mainly on three strategies: First, they used delaying tactics
(raising various objections) to avoid a trial. Once the trial was underway, they could
claim that the court had no jurisdiction over the animals. If this did not work, they
tried to justify their clients’ actions.®> Condemned animals could be cursed
(anathema) by the court under universal canon law if the sentence was not carried
out, or they could be excluded from the bosom of the Church, condemning them
to eternal damnation (when, according to many medieval philosophers, they could
not go to heaven anyway).®

One of the most famous ecclesiastical trials against animals, a #on plus ultra in
this category, is the case of the rats of Autun. Bartholomew Chassenee (later a
member of the Parlement de Provence, the supreme court of Provence) was the court-
appointed defence counsel. In 1522, the rats from Autun were accused of destroying
the barley harvest in the province. To justify his failure to bring the defendants
before the court at the first summon, Chassenee first argued that they lived in several
different localities, so a single summon was not apt to notify all the defendants. The
court sustained the objection and issued a second summons in all the parishes

3 GIRGEN, J.: op.cit. 101.

9 Lbiderm.

¢ COHEN, E.: op.cit. 14.

o1 SYKES, K.: Human Drama, Animal Trials: What The Medieval Animal Trials Can Teach Us About
Justice For Animals. Animal Law Review, 2011/17(2), 273-311, 282-283.

2 GIRGEN, J.: op.cit. 101.

¢ COHEN, E.: op.cit. 13.
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inhabited by rats. When the rats failed to appear after the second summons,
Chassenee explained that his clients’ disobedience was now due to the length and
difficulty of the journey; he also argued that the rats’ fear of the cats they might
encounter during the journey prevented them from fulfilling their obligation to
appear.®* Chassenee requested that all cats in the city be closed while the lawsuit was
pending, of course, for the safety of his clients. The court adjourned the case
because it was not possible to round up all the cats to allow the rats to report to the
court. Chassenee won the case, his clients were not held liable. Bartholomew
Chassenee is also the author of a guidebook on animal trials. “Tractatus...de
excommunicatione animalun’’ served as a theoretical and practical guide for future
jurists who would face such trials.%

The significance of this case lies in the fact that, during the persecution of the
Waldensians in 1570, the heretics’ lawyers managed to use Chassenee’s argument in
the above case as a precedent (the presence of heretics at the trial would have put
their lives in danger), to save human lives. Interestingly, Chassenee was the judge
who presided over the panel before which the Waldensian case was brought.

In 1519, the municipality of Stelvio in Italy brought a lawsuit against a group of
local moles that had damaged some plants while digging. The court designated an
area for the moles to settle away from the municipality. When the moles failed to
relocate voluntarily, the judge granted an additional fourteen-day reprieve for all
defendants who were young or pregnant.®’

In Germany, at an unknown date and place, the church cursed swallows because
they lived on the roof of the church and would have their droppings landing on the
heads of the believers at every service. Swallows were forbidden to enter the church
under the curse of the Bishop of Trier, whose garment had been stained by the
birds’ excrement.®8

In 1713, termites ravaged a monastery in Maranhao, Brazil. Not only did they
eat the crops, but they also damaged the furniture. Their defender argued at the trial
that termites are God’s creatures, just like humans, and therefore cannot be harmed.
The court was unable to challenge this argument on the merits and therefore only
issued a warning to the termites, prescribing only that they refrain from harmful
conduct.”

04 EVANS, E-P.: op.cit. 140.

95 See for more detail, OSZTERN, S-P.: op.cit. 336.
% OSZTERN, S-P.: op.cit. 334.

ST EVANS, E-P.: op.cit. 111-112.

% GIRGEN, J.: op.cit. 103.

© Idem. 100-101.
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3.3. Bestiality

For sodomy “the criminal courts condemned the animal and the person [...]
together. In the third book of Moses, it is written that ‘[i]f a man lies with an animal,
he shall surely be put to death, and you shall kill the animal.” This legal regulation
was also adopted by medieval states. A similar provision was contained in the
Constitutio Criminalis Carolina of 1532, which stated that if a person sodomised an
animal, the person who committed sodomy and the animal were to be burnt at the
stake together. The Prussian _A/gemeines Landrecht of 1794 also referred to this
offence: a person who committed sodomy was sentenced to one or two years in the
workhouse, after which the animal was burned together with the offender.””
However, according to Cohen, the prevailing legal view at the time was that animals
were merely innocent participants in these crimes, but whose destruction was
necessary to remove the traces of the sin of promiscuity.”!

There was another legal position in the Middle Ages, mentioned by Osztern and
Mezey. “The medieval jurists never ceased to argue about whether or not
cohabitation of a Christian man with a Jewish woman (cuz cognovit eam) or vice versa
should be classified as sodomy. The legal opinion of a very distinguished old jurist,
Damhouder, was that such a ‘sexual act’ was indeed sodomy. He added that the
same was true of Turks and Saracens. Such persons are, ‘as it were, no different
from animals, both in law and in our sacred faith.””7?> According to this statement,
animals are also guilty of this crime. A similar phenomenon is described by the
Romanian romologist Petre Petcut, based on his extensive research in Romanian
archives. He states that rape committed by a slave (this category included all Romani
people in the Romanian principalities, the Danubian Principalities being slave states)
was punishable by burning, that is, the same punishment as zoophilia. The latter,
being of biblical origin, predated the institution of slavery; however, the punishment
was mirrored and applied to the Romani.”

4. Explanations of the phenomenon
The purpose of this chapter, in light of the material presented in this paper, is

to attempt to uncover the causes of animal trials. Only by presenting and analysing
the various hypotheses can a complex picture and a viable explanation of the

70 BELIZNAL K.: op.cit. 38.

" COHEN, E.: op.cit. 18.

72 OSZTERN, S-P.: op.cit. 332.

73 PETCUT, P.: Rromii. Scavie si libertate: construirea si emanciparea nnei noi categorii etnice §i sociale la nord de Dundre,
Centrul National de Cultura a Romilor, Bucuresti, 2016, 71-72.
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phenomenon be upheld. Over time, many theories have been developed to
understand this historical anomaly, the most important of which are presented here.

According to Cohen, 19% century scholars attempted to understand this
historical phenomenon through a cultural positivist approach.”™ They interpreted
animal trials as the products of a more primitive society, a kind of residue, sediment
left behind by a superstitious past. This was also the mistake made by Osztern and
Evans. Osztern saw the key to understanding the phenomenon in animism, in the
naive anthropomorphisation of animals,” in the tendency of the man of the past to
confuse humans with animals, attributing reason to the latter.

The theory of animal personification,’ invented in 1871, is a theory close to this.
Among other things, this reason appears in Mezey’s work as a major factor in the
development of these trials. This concept presupposes the endowment of the animal
with human qualities, the product of which, according to him, is the fable,”” but also
the cult of animals as a religion in the New Kingdom of Egypt.” This seems to be
confirmed by the fact that these trials were carried out with strict observance of
procedural formalities (as if the culprits were human), but also by the fact that
animals were often dressed in human clothing at the time of their execution and
allowed to confess and receive the remission of sins that this entailed.

A common argument in academic literature is that these trials are a symptom of
social crisis. The reason for this, in the opinion of the author, is that these symptoms
would fit well with the general crisis of the late Middle Ages, for example, the Little
Ice Age leading to the decline of agricultural production, the great plague of 1348,
and the mass of flagellants and religious fanatics, because belief in eschatological
doctrines, the growing millenarianism, and the announcement of the imminent Last
Judgement would have provided fertile ground for such trials. This hypothesis is, in
the authot’s opinion, anachronistic because it does not explain the link between
witch trials and animal trials. Both phenomena reached their peak between the 16%
and 18 centuries; therefore, their heyday was after the crisis at the end of the Middle
Ages.”

According to a teleological interpretation, animal trials can be conceived as a
historical category, a causa sui, that is, as a self-generating phenomenon. This
hypothesis seems to be supported by the fact that already the second trial mentioned
in the historical sources is interpreted by a contemporary author as a good livelihood
for both the lawyers (who received a fee, as they were appointed ex gfficio) and the

74 COHEN, E.: op.cit. 16.

5 OSZTERN, S-P.: op.cit. 322.

76 COHEN, E.: op.cit. 30.

T MEZEY, B.: op.cit. 39.

8 KAKOSY, L.: Ag dkori Egyiptom tirténete és kultirdja, Osiris Kiadd, Budapest, 1998, 333-339.
7 DINZELBACHER, P.: op.cit. 412.
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executioners.® According to this hypothesis, the first such trials would have stood
as the basis of the subsequent trials, due to the phenomenon of historical wzmesis.

One must concede that an important reason for the emergence of this
phenomenon would have been the need to satisfy the desire for revenge against an
animal that has committed an offence or an act of harm. Repressive measures were
a legitimate expectation in the victim’s imagination,®! even if revenge could only be
fulfilled in such a formal way. Mezey adds that, at first, justice was guided by the
principle of responsibility for consequences, or, to put it another way, absolute and
strict liability,%? without considering whether a harmful act could be classified as a
specific offence under the law and whether the act had been committed with moral
agency and the form of culpability necessary for the crime to exist. Thus, lex falionis
was enforced by punishing animals without discrimination.

Cohen also points out that it was an axiom in the Middle Ages and early modern
Europe that God subordinated everything to man at the moment of creation, which
is why in the belief of the man of the age he appeared as the mortal being at the
apex of the universal hierarchy.® Since Darwin’s theory of evolution, this belief has
been overturned, the past of animals and humans have been merged due to the
discovery of a common ancestor.

In many places, the ecclesiastical trial appears with an apotropaic purpose, the
ancient technique of breaking curses and casting out demons in the Christian
materialised in the incantations and rigid formalities of the procedure, where
mispronunciation of certain formulas could even lead to the loss of the trial. The
calming effect of such trials is undeniable.?4

Dinzelbacher lists a total of six reasons for the formation of animal trials:
insecurity arising from epidemics, economic crises, and social conflicts; the
emergence of Roman law and judicial procedure in late medieval society; the
religious subordination of all beings to ecclesiastical authority; the comfort derived
from legal formalism and the ritualistic “magic” of state law enforcement; the
interest of lawyers in pursuing a profitable and lucrative practice; and the tendency
to personify animals in extreme situations.8> This is not to say that other immediate
and substantive conditions cannot be found in the emergence of the phenomenon,
but these factors are an important step in overcoming the perception that animal
trials have been nothing more than a mystical curiosity in legal history.8¢

80 Idem. 421.

81 MEZEY, B.: op.cit. 20-21.

82 Idem. 25.

85 COHEN, E.: op.cit. 30. and SAUNDERS, N-J.: op.cit. 16.
8¢ DINZELBACHER, P.: op.cit. 412.

85 Idem. 421.

86 bidem.
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Cohen ultimately concludes that animal trials were part of the system of
universal justice, a general truth in the imagination of the time. Popular
anthropomorphism and scholatly ideas of justice met in this type of trial. Animal
trials defined man’s relationship with the animal kingdom based on jurisprudence.
At the same time, they reinforced the image of society as a just society. Finally,
ecclesiastical trials established a community ritual of cleansing the environment of
hostile forces.’”

Cohen argued that the medieval and early modern intellectuals did not consider
lawsuits against animals to be just. He cites as an example the fact that St. Thomas
Aquinas condemned animal trials in his Summa Theologia but did not exclude the
possibility that they might be justified in some cases. Descartes later described
animals as “antomatons”, that is, instinctual beings who are therefore incapable of
sinning. %8

5. Conclusion

The legal sanctioning of animals seems to be a negative axiom® for today’s
society, but, as it has been shown, this has not always been the case throughout
history. Although one might think that animals are no longer punished for their
actions, this is still a recurrent phenomenon today.” The concealment of this
historical phenomenon only allows the continuation of the inhumane practices to
which some animals are subjected in some modern societies.

In this paper, the author has sought to point out that the phenomenon is not
negligible from the point of view of modern man. Although these trials in many
cases seem absurd or even amusing, they are not irrelevant. They reveal a lot about
the nature of man (contemporary or not) in general and about the tendencies of
animal personification. Animal trials are a worthy research topic for historians and
deserve the attention of the public.

Fortunately, the focus is now on animal welfare, a paradigm shift that has been
driven primarily by Darwin’s theory of evolution. As the paper shows, medieval
thought sometimes treated animals as humans, and sometimes even formally
condemned them for their actions through legal fiction. The Age of Enlightenment
both put an end to this practice unworthy of the modern era and implemented more
firmly the idea of the superiority of human beings over the surrounding living
creatures. We owe the end of this blind, poisonous, and callous anthropocentrism

87 COHEN, E.: op.cit. 37.

88 Tdem. 6-37.

89 OSZTERN, S-P.: op.cit. 321.

% GIRGEN, ].: op.cit. 122-129. and SYKES, K.: op.cit. 302-307. and HUMPHREY, N.: Bugs and Beasts
Before the Law, In: HUMPHREY, N. (coord.): The Mind Made Flesh: Essays from the Frontiers of Psychology and
Evolution, Oxford University Press, London, 2002, 235-254.
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towards animals to Darwin’s discovery. Since then, human beings have rightly been
regarded as the only representative species of the kingdom of _Awimalia This
progressive view of history shows that “[i]n the 215t century, it is high time to reflect
on a catalogue of animal rights.”%!
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KOROSY PETER KRISZTIAN™

The B6s-Nagymaros Dam system conflict

Abstract: The present study aims to present the history of the B6s-Nagymaros Dam system,
the agreement between the two countries (Czechoslovakia and Hungary), the stopping of the
construction of the barrage system and the decision of the International Court of Justice.
Overall, the study analyzes the controversies surrounding the Bés-Nagymaros Dam system
and the legal aspects of the conflict.

Keywords: barrage, barrage system, B6s-Nagymaros, B6s-Nagymaros Dam system

Absztrakt: Jelen tanulmany célja, hogy bemutassa a B&s-nagymarosi Vizlépcsérendszer
torténetét, az errdl szo6lo, két orszag (Csehszlovakia és Magyarorszag) kézotti megallapodast,
a gatrendszer épitésének és ledllitisanak korilményeit, valamint a Nemzetkézi Birdsag
déntését. Osszességében a tanulmédny a Bés-nagymarosi gatrendszer koriili vitakat és a
konfliktus jogi vonatkozasait elemzi.

Kulcsszavak:  vizlépes6,  vizlépesérendszer, — Bés-Nagymaros,  Bés-nagymarosi
vizlépesbrendszer

DOI: https://doi.org/10.46942/SIDM.2024.2.185-195

1. Introduction

With the onset of the oil crisis in 1973 both Hungary and Czechoslovakia tried
to replace oil with other energy sources. This is when the idea of building the Bs-
Nagymaros barrage system was raised again after the 1950s (the possibility of
building a water pipeline system had already been raised during the dissolution of
the Austro-Hungarian Empire and later during the Horthy era), to be used for the
development of electricity. In 1956 the common economic organisation of the
socialist countries (Comecon) took a decision to use the Danube section from
Bratislava to the Black Sea for energy purposes, establishing a hydroelectric
powerplant.!

In 1963 a concept for the construction of the barrage system began in
cooperation with Czechoslovakia and Hungary and was later agreed on in 1973. By

" Ké6rosy Péter Krisztian, PhD student, University of Miskolc, Faculty of Law, Ferenc Deak Doctoral
School of Law. Supervisor: Aniké Raisz associate professor

U BORBATH P.. Mi a bis-nagymarosi  vizlépesé  igaz  torténete?  (Online  climate magazine.)
https://xforest.hu/bos-nagvmarosi-vizlepcso/ (Date of download: 20.11.2023.)
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then, however, the programme was no longer just about the Danube-Kiliti diversion
and the B&s hydroelectric power station, but also about a reservoir stretching all the
way to Bratislava and the need to dam the Danube in Hungary, which is then
returned to the Hungarian side at Szap. Also, a barrage system should be built at
Nagymaros to regulate and re-inject the water released from the Kiliti reservoir of
the Danube.? Although the construction of the Nagymaros barrage system started
in 1977, due to concerns about environmental issues, the Government of Hungary
stopped the process in 1989 on the Hungarian side while the Czechoslovak
government decided to continue the construction on the other side unilaterally.

“The story of the Bds-INagymaros barrage system, and more specifically the prevention of its
construction in Hungary, is closely linked to the beyday of Hungarian environmental and
conservation activism. Scientists and amateur conservationists raised their voices against the project
and eventually succeeded in blocking the construction of the Nagymaros water step.” — writes
Péter Borbath.?

The present study does not aim to examine the B6s-Nagymaros waterway from
a conservation and ecological point of view, but to explore the environmental
aspects of the resulting environmental dispute between the two countries regarding
the construction of the waterway system, focusing on its legal implications. In this
context, it first describes the agreement between the two countries which led to the
start of construction, and finally analyzes the circumstances of the stoppage of the
dam construction and the judgment of the International Court of Justice.

2. The conclusion and termination of the interstate treaty between Hungary
and Czechoslovakia

The construction of the Bés-Nagymaros barrage system began in 1977 with a
Czechoslovak-Hungarian intergovernmental agreement (through state succession
Slovakia became the country of interest in 1993).

As Janos Bruhacs writes: “The treaty’ on the Bés-Nagymaros Dam system is based on
the consideration that since the Danube is a border river between Hungary and Czechoslovakia,
unilateral utilisation of hydropower is not possible, on the contrary: only joint utilisation is
conceivable, becanse the territory of the other country must be used for the placement of the structures
and during the construction works. Without consent, this is neither de facto nor de jure possible.
Hence the need for a _jointly owned and operated system (the technical details of which cannot be

2 BORBATH P.: i.m. (Online climate magazine.)

3 BORBATH P.: im. (Online climate magazine.)

+ Treaty between the Republic of Hungaty and the Czechoslovak Republic on the implementation and
operation of the Gabcikovo-nagymaros Dam System. http://www.bos-
nagymaros.hu/tervek/eredeti/allamkoziszerzodes.htm (Date of download: 20.11.2023.)
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dealt with in a legal work) and the stipulation that the parties share equally in the benefits and
advantages.””

It is important to note that the treaty established a special rule for the case of
pollution from the barrage system: “The Contracting Parties shall ensure that the
implementation and operation of the barrage system does not lead to a deterioration of the water
quality of the Danube by means of the solutions foreseen in the joint convention plan.”® (first point
of the 15% article). In addition, the treaty differs from other international treaties on
the same subject, in that it makes specific provision for the protection of the natural
environment: “The contracting parties shall ensure that the nature conservation requirements
arising from the implementation and operation of the barrage system are met by the solutions
envisaged in the joint convention plan.””

However, after a thorough review of the treaty of 1977, I found that it did not
adequately address the thorough environmental aspects of the Danube water
resources and drinking water base. No provisions were made about Hungary’s
drinking water base or the habitats and survival of aquatic and coastal animals and
plant species in the bilateral treaty. There were no case studies made before the
investment either.

Regarding the case, it is also important to note that around this time Hungary
also signed the bilateral border water convention with Czechoslovakia about water
management.’

As Gergely Nyilas states: “The main argument against the barrage system was that the
Szigetkidz wonld be destroyed due to the small amonnt of water that would reach the original
riverbed, while the section after the service water channel would be subject to large fluctuations with
the power plant would be running at its peak.””

Because of civil environmental protests, Hungary stopped constructions on June
2rd 1989, when the national assembly — due to the continued social pressure —
approved the Government’s decree of suspending the construction on 13 May.
Later that year in October 1989 the Government decided that Hungary will
permanently stop constructions regarding the barrage system of Nagymaros, which

3 BRUHACS ].: Nemgetkizi vizjog: A nemzetkizi folydvizek nem hajozdsi célii haszmositdsinak joga. Budapest,
Akadémiai Kiad6, 1986. 147.

¢ BRUHACS J.: i.m. 147.

7 BRUHACS J.: i.m. 144.

8 Decree 55/1978. (X11. 10.) of the Council of Ministers on the Proclamation of the Convention between
the Government of the Hungarian People's Republic and the Government of the Czechoslovak Socialist
Republic on the Regulation of Water Management Issues of the Border Waters Signed in Budapest on
31 May 1976. https://net.jogtar.hu/jogszabaly?docid=97800055.mt (Date of download: 22.11.2023.)

9 NYILAS G.: Most jil jiott volna Bds-Nagymaros. https://index.hu/belfold/2013/06/14/jol jott volna bos-
nagymaros az ar ellen
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was followed by another interstate treaty!” about the continued construction of
Dunakili.

As I mentioned above Czechoslovakia (Slovakia) opted to unilaterally complete
the planned system of the barrage system and divert the Danube to its own territory
(so-called "Option C"). Consideting this the Hungarian patrliament approved
governmental dectee 26/1991. (IV. 23)" on Governmental Tasks about the
Barrage System of B6s-Nagymaros which stated: “Recogrizing that the installation of the
barrage system or any of its main facilities wonld lead to serious ecological and economic
disadyantages in all areas concerned, the National Assembly requests the Government fo negotiate
with the Governments of the Czech and Slovak Federal Republic on the implementation and
installation of the Gabeikovo (Bds)-Nagymaros Dam System regarding the treaty signed in
Budapest on the 16" of September 1977, furthermore all other agreements which were entered into
a contract by the Parties or their organisations to execute interstate treaties to terminate mutnal
agreements.” This decision formulated the need of a new interstate treaty which would
include the restoration and maintenance of the region’s ecological and natural values
— foremost the preservation of drinking water bases — while also including the
protection against floods and the development of navigation adapted to the natural
conditions of the area.

The decision 12/1992. (IV. 4.)'2 connected to the treaty of 1977 made between
the Hungarian People’s Republic and the Czechoslovakian Socialist Republic on the
construction and execution of the B6s-Nagymatos Dam system authorized the
government to “Verminate the 1977 Interstate Treaty — and all agreements concluded by the
Parties or their organs for the purpose of implementing the Interstate Treaty -, if the Government
of the Czech and Slovak Federal Republic does not stop work contrary to the 1977 Interstate
Treaty by 30 April 1992, since the continuation of such work would frustrate the initiation of
Joint investigations and call into question their meaning.”

Finally, the Government of Hungary terminated the contract for the
implementation of the water stepping system with effect from 25 May 1992.

10 R—\PAI I Ve A ho”x -nagymarosi i/zz/ep[m épzte.rene/e ﬂé’ﬂggﬂ{tm https://kronologia-
v 1 ket 1 7 7y < -

(Datc of download 22.11 2023)
' Decision 26/1991. (IV. 23.) of the National Assembly on Governmental Tasks About the Bés-
Nagymaros Dam system. https://mkogy.jogtar.hu/jogszabaly?docid=991H0026.0GY (Date of

download: 22.11.2023.)

12 Decision 12/1992. (IV. 4.) of the National Assembly on the Treaty of 1977 Between the Hungarian
People's Republic and the Czechoslovak Socialist Republic on the Implementation and Operation of the
Bés-Nagymaros Dam System. https://jogkodex.hu/doc/6299479 (Date of download: 26.11.2023.)
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3. The role of the International Court of Justice in the case of B6s-Nagymaros

In 1993 the dispute between the two countries over the construction of the
water pipeline was finally referred to the International Court of Justice. The Court
— following the argument of the Hungarian side — was confronted for the first time
with a consistently constructed international environmental law argument in the
case of B6s-Nagymaros.'® As Janos Ede Szilagyi writes: “In the debate — grossly simplified
— the Parties tried to explain their reasonings through the principles of a pacta sunt servanda
(Slovakiay the ‘treaties must be respected’) and clansula rebus sic stantibus (Hungary; the ‘a
significant change in circumstances’).”"*

At the International Court of Justice Hungary referred firstly to environmental
and ecological problems, and secondly to the second paragraph of the third article
of the bilateral convention between the Government of the Hungarian People's
Republic and the Government of the Czechoslovak Socialist Republic on the
regulation of water management in border waters, according to which “The
Contracting Parties shall, unless otherwise agreed, be entitled to half of the natural water volume
flowing through the border waters, that has not been increased by technical intervention.””

Every state has certain rights and interests in their natural resources to use and
utilise them. Those rights and interests are, however, limited in so far as they do not
prejudice the interests of other states.!6

However, the reference and argumentation of Hungary to the provisions of the
bilateral convention on boundary waters was not taken into account by the
International Court of Justice in the proceedings. The Court declared its verdict in
1997 which stated that Hungary unlawfully terminated and cancelled the treaty of
1977, but at the same time did not oblige Hungary to build the Nagymarosi section
of the barrage system while also declaring that Slovakia unlawfully put the
powerplant of B6s into service.

In the case of the B6s-Nagymaros Dam system the Court did not determine the
liability of damages but found that the two litigants had committed a mutual

13 RAISZ A.: A kérnyezetvédelem helye a nemzetkézi jog rendszerében — avagy nemzetkozi korny ezet]og
biréi szemmel. Miskoli Jogi Szemle: A Miskolei Egyetems Allam- é5 Jogiudomanyi Karinak Fobydirata,
2011/1, 99.

14 SZILAGYI J. B.: Vizjog: Aktudlis kibivisok a vigek jogi szabdlyozasdban. University of Miskole, Miskolc,
2013. 106.

15 Decree 55/1978. (XIL. 10.) of the Council of Ministers on the Proclamation of the Convention between
the Government of the Hungarian People's Republic and the Government of the Czechoslovak Socialist
Republic on the Regulation of Water Management Issues of the Border Waters Signed in Budapest on
31 May 1976. https://net.jogtar.hu/jogszabaly?docid=97800055.mt (Date of download: 22.11.2023.)

10 ECKSTEIN G.: Application of International Water Law to Transboundary Groundwater Resources,
and the Slovak-Hungarian Dispute Over GabcikovoNagymaros. Suffolk Transnational Law Review,
1995/19, 67. https://scholarship.law.tamu.edu/cgi/viewcontent.cgirarticle=1246&context=facscholar

(Date of download: 30.11.2023.)
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infringement.” As Szilagyi states: “In addition the judgment referred many issues to the
parties' future cooperation, including the precise amount of water to be returned to the Danube's
original bed. Following the judgment negotiations between the two countries started, but the final
settlement of outstanding issues has been delayed repeatedly.””®

The case continued in 2000 after the Constitutional Court rejected a submission
submitted by a member of Parliament, which would have wanted to oblige the
Parliament and the Government to successfully close the case of B6s-Nagymatos.!”
"The petitioner - at the time of filing bis petition as a Member of Parliament, pursuant to Section
1 () and (), Section 21 (3) (a) and Section 21 (4) of Act XXXII of 1989 on the Constitutional
Court (hereinafter: the Abtv.) - requested a declaration of unconstitutionality by omission. In its
view, the applicant infringes the legislative obligation deriving from Articles 18 and 70/ D of the
Constitution and the obligation to adopt the necessary measures under a number of international
treaties, including the Convention on Biological Diversity (Convention on Biological Diversity), as
well as the provisions of Act L. XXXI of 1995 on the ratification of the Convention on Biological
Diversity (Convention on Biological Diversity). and the judgment of the International Court of
Justice in on this matter, that the irreversible damage cansed to the fanna and flora of the S igetkiz
in the course of the construction of the Bds-Nagymaros Dam System has not been remedied by the
Parliament and the Government through appropriate legislation.”™ The decision of the
Constitutional Court, while acknowledging that ‘“zhe National Assembly and the
Government have committed an unconstitutional omission by failing to legislate to remedy the
unsustainable situation which has developed and persisted in the Szigetkiz since the Danube was
dammed at Dunacsiny in October 1992, endangering wildlife and biodiversity, despite their
obligations under the Constitution and international treaties™', it denied that the
Government had committed an unconstitutional legislative omission by not
implementing the judgment of the International Court of Justice in the dispute over
the construction of the Bés-Nagymaros Dam system, and also refused to order the
Parliament or the Government to initiate new international court proceedings in
relation to the dispute over the barrage system.

In 2011 the Parliamentary Commissioner for Future Generations (hereinafter:
PCFG) has also dealt with the case — referring to the judgment of the International
Court of Justice — stated that the Parties should endeavour to comply with the
precautionary principle within its framework. According to him, considering the
ecological viewpoints Hungary has the right to return all the water it needs to the

7 LAMM V.o A kirnyezeti kdrokért vald felelisség a nemzetkizi jogban (Doktori érfekeziés). Széchenyi Istvan
University, Gyér, 2012. 268.

18 SZILAGYT]. E.: i.m. 106.

19 Decision 988/E/2000. of the Consitutional Court on Decision Rejecting the Application for a
Declaration of Unconstitutionality by Omission. (Jogkédex) https://jogkodex.hu/doc/2882416 (Date
of download: 30.11.2023.)

20 Jogkodex: i.m. (Decision 988/E,/2000. of the Constitutional Court.)

2! Jogkddex: i.m. (Decision 988/E/2000. of the Constitutional Court.)
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original Danube basin while also relinquishing its share of the production of
electricity in Bés. The PCFG has also raised the prospect of a new case before the
International Court of Justice, which it believes would be more favourable to
settlement efforts than the current ruling.??

Of course, it is questionable how much a new court ruling would benefit future
generations in terms of saving the wildlife of or hydropower production. In the case
of B6s-Nagymaros, the International Court of Justice did not make full use of the
principles and possibilities open to it for the application of international
environmental law.?> This was attributed by many to the fact that, although the
development of international environmental law had gained momentum by the
1990s, the number of binding legal standards at international level was still very
low.2* As Anik6 Raisz writes: “Tnz today's circnmstances it is likely that the Conrt of Justice
would rule in Hungary's favour, citing the precantionary principle” in addition to the principle of
sustainable development, which is a principle that is based on international environmental
arguments, and which the Court did not even elaborate in the judgment (only mentioned it)."”

4. Closing Statements

Based on our current knowledge it would be difficult to predict the final
outcome of the case pf the Bés-Nagymaros Dam system. A few years ago, however,
the Hungarian and Slovakian Governments decided to continue the negotiations. In
July 2017, the Slovak government asked the International Court of Justice to
withdraw its application, to which the Hungarian government agreed. This is the
current situation.?’

22 Resolution of the Parliamentary Commissioner for Future Generations on the Development Policy of
the Danube Valley and the Preservation of Ecosystem Services and Benefits. (Ugyszam: JNO-30-
81/2011).  https://www.jno.hu/hu/?&menu=allasfog&doc=af-jno-30-2011 (Date of download:
20.12.2023))

23 RAISZ A.: Magyatorszag felszin alatti vizei a nemzetkézi jog djabb megkozelitésében — Kincs, ami
nincs? In: Raisz A. (ed.): A nemzgetkizi kirmyezetjog aktudlis kibivdsai. University of Miskole, Miskolc, 2012.
164.

24 RAISZ A.: Nemzetkézi kornyezetjogi alapelvek a gyakorlatban. In: Szalma J. (ed.): A Magyar Tudomany
Napja a Délidéken 2014. Ujvidék: Vajdasigi Magyar Tudomanyos Tarsasag, 2015. 263-264.

% The precautionary principle is an approach to risk management, where, if it is possible that a given
policy or action might cause harm to the public or the environment and if there is still no scientific
agreement on the issue, the policy or action in question should not be carried out. However, the policy
or action may be reviewed when more scientific information becomes available. The ptinciple is set out
in Article 191 of the Treaty on the Functioning of the European Union (TFEU). https://cur-
lex.europa.eu/EN/legal-content/glossary/precautionary-principle.html (Date of download:
30.12.2023.)

20 RAISZ A. (2015): i.m. 263-264.

27 RAISZ A. — SZILAGYT]. E.: Cross border issues of the Hungarian water resources. Rivista Quadrimestrale
di Diritto dell' Ambiente, 2017/7, (1). 93.
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The legal significance of the case is that, as I mentioned above and as several
studies have pointed out, the International Court of Justice was confronted for the
first time with a systematic, coherently structured international environmental law
argument in the case of B6s-Nagymaros.

Hungary's capacity to harness hydropowet, a carbon-free renewable energy
source, is very modest, due to the unresolved legal dispute over the Bés-Nagymaros
barrage system. Given that we are a sub-water country and that the vast majority -
around 90% - of the water on our territory comes from outside our borders, this
case also highlights the need to further develop our bilateral water agreements.

The political significance of the case is also undeniable, as the socialist state-
party could not deal with the environmental and nature conservation movement in
the years before the regime change, so this also opened the way for democratic
processes. Today, of course, it is still questionable whether the government would
give up its environmentally friendly stance in favour of the original construction of
the B&s-Nagymaros Dam system or the creation of a new hydroelectric power
station in order to exploit hydropower and make economic profits.

The National Assembly adopted — by its decision 62/2022. (XII. 9.) — the 5th
National Environmental Protection Programme (NEP)?® until 2026, which — like
the previous NEP programmes — also includes the remedy of the ecological problem
of the Szigetkoz. “The construction of the Szigetkdz, recharge system on the salvage side and in
the floodplain was justified by the groundwater level subsidence cansed by the diversion of the
Danube and the regional water shortage problems resulting from the drying out of the basins. The
ecological problems (adverse changes in the living conditions of aquatic fauna), economic and
landscape problems cansed by water scarcity can only be solved by the full implementation of the
water compensation system.”” The Government of Hungary will provide funding for
the operation of the Szigetk6z environmental monitoring system from 2018.30

Even today there is worldwide opposition to the construction of hydropower
plants because of their negative impacts on water and land. It is therefore clear that
renewable energy sources (hydro, solar, wind) have their advantages and
disadvantages. Of these, I prefer direct thermal and photovoltaic use of solar energy.

28 National Environmental Programme (NEP). Ministry of Technology and Industry, 2022.
https://njt.hu/document/e2/e2b4EJR 570563-2X08424.pdf (Date of download: 30.12.2023.)

2 NEP: i.m. 92.

3 NEP: i.m. 93
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Protection of environmental rights under Article 8 of the ECHR — example
of Croatia

Abstract: Croatia ratified the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter referred to as: Convention) back in 1997. Twenty-five
years that have passed since than have seen a firm establishment of the Convention and the
European Court of Human Rights (hereinafter referred to as: Court) as a guardian of human
rights in many fields of life in Croatia. Given that the environmental harms are not explicitly
mentioned in any of the articles of the Convention, its protection through the Court’s system
has developed based on jutrisprudence. The existing jurisprudence concerning Croatia
confirms this well-established and scientifically attested pattern. Over the course of the years,
there have been quite a few decisions which the Court rendered against Croatia under Article
8 of the Convention and which are in substance concerned with environmental harms. They
concern different aspects of interaction between environment and human rights. The cases
involving Croatia which dealt with the issues of environmental harms under Article 8 and will
be used in this article are cases Olui¢, Udovici¢, Jaksi¢, Turkovié and others, Toli¢ and others,
Turkovi¢. Case Toli¢ and others thus concerns access to clean and healthy drinking water,
case Olui¢ pollution from excessive noise, case Turkovi¢ and others alleged pollution from
the waste disposal site, while cases Udovici¢ and Jaksi¢ provide additional examples of Court
dealing with violation of claimant’s rights under Article 8 due to excessive noises. Based on
short analysis of each of them, the article aims to show how Croatia can provide a good
example of the Court’s dynamic interpretation of Article 8 as providing remedy for ecological
harms. At the same time, the aforementioned cases show how Croatian national authorities,
courts and administrative bodies equally, often failed to recognize environmental harms as
those which can violate different categories of rights of citizens, including basic human rights.
Keywords: European Court of Human Rights, European Convention on Human Rights,
Atticle 8, environmental rights, Croatia

DOIL: https://doi.org/10.46942/SIDM.2024.2.197-211

1. Introduction

It is well-know that, as a relatively old human rights instrument, the Convention
for the Protection of Human Rights and Fundamental Freedoms (commonly known
as European Convention on Human Rights, hereinafter: Convention) contains no

* Leon Zganec-Brajsa, University of Zagreb, Faculty of Law, Chair of International Law
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reference to environmental protection or protection of environmental rights.
Therefore, the only way to protect the environment and peoples from human rights
violations stemming from the environment-related causes was to interpret
provisions contained in the Convention in a manner that would allow for subsuming
environment related cases.

This was eventually achieved through so-called, dynamic interpretation of the
Convention.! It appeared eatly in the practice of the European Court of Human
Rights (hereinafter: Court) and (then-extant) European Commission of Human
Rights?, far before the former socialist states became members of the Council of
Europe, parties to the Convention and, subsequently, fell under the jurisdiction of
the Court. Established during the 1970s and 1980s with regard to other aspects of
Court’s jurisprudence,’® beginning in the 1990s, dynamic interpretation of Article 8
of the Convention, began to be applied in environmental cases.*

As it is widely known, very first “environmental” cases under Article 8 involved
alleged violations due to excessive noises coming from Heathrow airport (case
Powell and Rayner v. the United Kingdom).> Noise pollution, as it will be shown in
this paper, later became an area in which some of the first judgments in

! On the dynamic interpretation of the convention see, for instance: MOWBRAY, A.: The Creativity of
the European Court of Human Rights. Human Rights Law Review, 2005/5(1), 57-79.

2 The European Commission of Human Rights, created concurrently with the Court, was a body tasked
with filtering individual applications and deciding which were to be submitted to the Coutt for eventual
deliberation. It was abolished in 1998 when the Protocol no. 11 to the Convention came into fotce, with
individual applications being allowed to proceed directly to the Court. See, generally: Explanatory Report
to Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
restructuring the control machinery established thereby, European Treaty Series, no. 155, Council of
Europe, Strasbourg, 1994, especially pp. 3-10. As the Court itself noted, after Protocol no. 11 came into
force, “Thus, individuals now enjoy at the international level a real right of action to assert the rights and
freedoms to which they are directly entitled under the Convention.” (judgement Mamatkulov and
Askarov v. Turkey, paragraph 122).

3 See, for example, judgment Tyrer v. the United Kingdom, in which the Court, back in 1978, delivering
a judgment based on the Article 3 of the Convention (prohibition of torture or other inhuman or
degrading treatment or punishment) expressly stated that “The Court must also recall that the
Convention is a living instrument which, as the Commission rightly stressed, must be interpreted in the
light of present-day conditions.” (paragraph 31 of the judgement).

+ Thus, the Manual on Human Rights and the Environment of the Council of Europe is able to point
out that “As environmental concerns have become more important nationally and internationally since
1950, the case law of the Court has increasingly reflected the idea that human rights law and
environmental law are mutually reinforcing.” See: Manual on Human Rights and the Environment, 31
Edition, Council of Europe, Strasbourg, 2022, p. 19.

5> The case Powell and Rayner v. the United Kingdom involved applicants living near the Heathrow
Airpott, complaining about the noises from the airport. The Court examined their application under
Article 8 of the Convention. In its judgment, the Court established that “In each case, albeit to greatly
differing degrees, the quality of the applicant’s private life and the scope for enjoying the amenities of his
home have been adversely affected by the noise generated by aircraft using Heathrow Airport”
(paragraph 40 of the judgement).
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environmental cases concerning Croatia were decided. Indeed, to frame such cases
under a human rights framework and decide cases which have direct application in
domestic legal systems, while not a novelty for European Court at a time first
Croatian cases were dealt with, was a novelty in the Croatian legal system at the time.
In that sense, Croatia, similatly to other states that joined the Council of Europe
during the 1990s,° found itself within a new system of international jurisprudence
to which many domestic lawyers had to adapt their understandings of judicial
reasoning acquired so far.”

This article will thus first very briefly resolve on the nature and scope of
environmental rights under article 8 of the Convention. Next, it will proceed with
the review of cases that could be considered as falling into the category of
“environmental” and were so far decided by the Court under article 8 against
Croatia. After brief outlining of the facts of every case, the case will be positioned
in the wider context of Court’s jurisprudence. Finally, conclusions will be given.

2. Nature and Scope of Environmental Rights under Article 8 of the
Convention

Rights contained in Article 8 of the Convention are an example of so-called
qualified rights, those in realization of which a state can interfere, under specific
circumstances and provided that such an interference is based on law and connected
to specific societal goals which are in accordance with the Convention.® While this,

¢ Croatia formally joined the Council of Europe on the 6t November 1996, becoming the organization's
40" member state. On the process, see: PETRICEVIC GOLOJUH, D.: Hrvatska i Vijece Enrope: trnoviti put.
Ministarstvo vanjskih i europskih poslova Republike Hrvatske: Zagreb, 2018, especially 86 e seq. The
same day, Croatia signed the Convention. Signing was followed by ratification and the Convention
entered into force for Croatia on the 5% of November 1997. See: OMEJEC, J.: Konvencija 3a zastitu ljudskih
prava i temelnib sloboda u praksi Eurgpskog suda 3a ljudska prava: Strasburski aquis. Novi informator: Zagreb,
2013, 34.

7 As late judge Conforti, speaking to the Croatian audience back in 1999, rightly pointed out: “First of
all, national officials and judges often do not even know about the Convention and even less about the
Strasbourg case-law. Secondly, even if the Convention is known, and even if it should prevail over the
ordinary laws, national officials and judges are reluctant to apply it when national law clearly goes in a
different direction. This is because they are trained to deal with national law and the national law is what
they normally apply. In other words, it is difficult to detach them from the direct relation with their own
legal otder.” (see: CONFORTI, B.: The implementation of the European Convention on Human Rights
in Member States. In: BAKOTIC, B. (ed.), Pojedinac pred Europskim sudom za ljndska prava. Pravni fakultet
Sveucilista u Zagrebu: Zagreb, 1999, p. 42). As expected, this has changed over the course of time and
the awareness of Croatian judicial and other officials of the Convention and the Court has significantly
improved.

8 The test under which the Court decides on the appropriateness of such interference of a state is
distinctively and commonly known in theory as a “test of necessity in a democratic society”. The Court’s
view on this test, one of the core ones in the Court’s judicial reasoning can be found, for example, in
case Kovaé v. Croatia, where the Court stated that: “The test of 'necessity in a democratic society' requires
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in principle, stands opposite to the doctrine of judicial activism, which is in turn
connected to the dynamic interpretation of the Convention forming a basis for its
application in environmental cases, the Court found a way to combine the two by
creative use of other three of the well-known interpretative doctrines found in its
jurisprudence. First is the doctrine of margin of appreciation, which in
environmental cases found its logical application ground.” As environmental cases
are often very specific both in causes that create an event or series of events that
finally become a basis for establishing a human rights violation, it is logical to leave
the states with a certain margin of appreciation regarding the handling of such
cases.!” Second doctrine is that of horizontal effect, which is again crucial in
environmental cases, as violations often do not stem from the state itself, but rather
from other sources under control of the non-state actors. Finally, there is a doctrine
of positive obligations, commonly found in not only in Court’s jurisprudence, but
also in works of human rights courts and other bodies across the world.!! Within
environmental cases, it finds its application with regard of the states’ obligation to
facilitate for an active approach towards protection and enjoyment of human

the Court to determine whether the interference complained of corresponded to a 'pressing social need'.
The Contracting States have a certain margin of appreciation in assessing whether such a need exists, but
it goes hand in hand with European supervision, embracing both the legislation and the decisions
applying it, even those delivered by an independent court.

9 On the doctrine of margin of appreciation see, for instance: SPIELMANN, D.: Allowing the Right Margin:
The European Court of Human Rights and The National Margin of Appreciation Doctrine: Waiver or
Subsidiarity of European Review? CELS Working Paper Series. Centre for Buropean Legal Studies,
University of Cambridge: Cambridge, 2012, 381-418.

10 For an expression of Court’s views on defining standards of scrutiny of margin of appreciation in
environmental cases decided under Article 8 of the Convention see, for instance, case Giacomelli v. Italy,
in which the Court iterated that: “The Court considers that in a case such as the present one, which
involves government decisions affecting environmental issues, thete are two aspects to the examination
which it may carry out. Firstly, it may assess the substantive merits of the government’s decision, to
ensure that it is compatible with Article 8. Secondly, it may scrutinise the decision-making process to
ensure that due weight has been accorded to the interests of the individual” (paragraph 79 of the
judgement). Immediately following this assessment, the Court noted that: “It is for the national
authorities to make the initial assessment of the “necessity” for an interference. They are in principle
better placed than an international court to assess the requirements relating to the treatment of industrial
waste in a particular local context and to determine the most appropriate environmental policies and
individual measures while taking into account the needs of the local community.” (paragraph 80 of the
judgement).

! For an overview of interpretation of positive obligations in Court’s practice, see: AKANDJI-KOMBE, J.
F.: Positive Obligations under the European Convention on Human Rights. Human Rights Handbooks
Series, no. 7. Council of Europe: Strasbourg, 2007/7., specifically 47-48 (concerning positive obligations
in environmental cases under Article 8 of the Convention). Positive obligations are frequently cited by
the United Nations treaty bodies, see, for example, general comments of the Human Rights Committee,
available at: https://www.ohchr.org/en/treaty-bodies/ccpr/general-comments (Date of access: 27™

October 2023).
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rights.!? All three doctrines found their way into the Croatian “environmental” cases
decided by the Court under Article 8 of the Convention.

The following general insights into the Court’s reasoning when dealing with
applications concerning alleged violations of Article 8 in “environmental” cases can
be made:

- The Court almost always reminds that there is no right to clean and healthy

environment as such under Article 8 — therefore, environmental degradation
or harm does not necessarily involve violation of Article 8

- There must be a direct harmful effect of the environmental activity on rights

protected under Article 8 — therefore, causal link must be established

- Public authorities have positive obligations to secure the rights under Article

8 in “environmental” cases, which includes right to provide information on
the potentially harmful activities
- DPositive obligations do not exist only in cases where a state is directly
responsible for an activity causing harm, rather they exist also in cases where
private sector activities are causing harm — therefore, there is a horizontal
effect of the protection under Article 8

— State has a relatively wide margin of appreciation in determining the balance
to be struck in cases where decisions relevant to the environment affect
private and family life — however, the balance is always subject to the
proportionality test

By applying these doctrinal concepts on concrete applications over the years, the
Court created a firm basis of cases linking human rights and the environment. In
light of that, there are factual contexts which can be cleatly identified as those in
which such links often occur in front of the Court and violations of article 8 of the
Convention are found. Those are, most commonly, cases of excessive interference
into ones private and family life due to noises, smells, emissions, polluted and toxic
substances and other similar pollutants.!3 Croatian cases that will be individually
examined in the following chapter are based exactly against these typical factual
backgrounds.

12 AKANDJI-KOMBE, J. F.: Positive Obligations under the European Convention on Human Rights.
Human Rights Handbooks Series, 2007 /7., ibid.

13 Compare: Manual on Human Rights and the Environment, p. 34., also: OFAK, L.: Primjena Europske
konvencije za zastitu ljudskih prava i temeljnih sloboda u sporovima koji se ticu zastite okolisa. In:
KOPRIC, 1. (ed.), Enropeizacija hrvatske javne nprave. Pravni fakultet Sveucilista u Zagrebu: Zagreb, 2014,
793.
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3. Review of Individual “Environmental” Cases Concerning Croatia Decided
by the Court

The following sections will outline four cases that the Court decided in
“environmental” cases concerning Croatia, all of which included claims based on
Article 8 of the Convention. The cases are named as follows: Olui¢ v. Croatia,
Udovici¢ v. Croatia, Turkovi¢ and others v. Croatia and Toli¢ and others v. Croatia.
Cases Olui¢ and Udovici¢ concern noise pollution, case Turkovi¢ and others alleged
pollution from a waste disposal site, while the case Turkovi¢ and others concerns
alleged pollution of tap water.

3.1. Oluié v. Croatia: Excessive Noises from a Bar

The first case that should be mentioned is Olui¢ v. Croatia. Decided by the Court
back in 2009, this case originates from the coastal city of Rijeka, where the applicant
lived in a house shared with a bar. The noises from the bar were protruding to the
flat of the applicant. This had been going on for years and, although complains were
lodged in front of administrative bodies and domestic courts, nothing effectively
happened, with decisions either not being reached or left unimplemented. The
European Coutt finally found a violation of the Convention, specifically its Article
8. In doing so, the court reiterated two of the aforementioned doctrines, applying
them in a concrete case. First of all, the Court pointed out that Article 8 contains
positive obligations of a state to “take reasonable and appropriate measures to
secure the applicants’ rights under paragraph 1 of the Article 8”. In doing so, the
Court noted that

“Whether the case is analysed in terms of a positive duty on the State to take reasonable
and appropriate measures to secure the applicants' rights under paragraph 1 of Article 8
or in terms of an interference by a public anthority to be justified in accordance with
paragraph 2, the applicable principles are broadly similar. In both contexts regard must
be had to the fair balance that has to be struck between the competing interests of the
individual and of the community as a whole. Furthermore, even in relation to the positive
obligations flowing from the first paragraph of Article 8, in striking the required balance
the aims mentioned in the second paragraph may be of a certain relevance” (paragraph 46
of the judgment).

Another important conclusion stemming from the Olui¢ judgment, which has,
arguably, had an important impact on the understanding of the application of the
European Convention in Croatia, is that the Court affirmed its doctrine of positive
obligations stemming from Article 8 of the Convention.'* The noise pollution was

4 Environmental cases very often do not involve a public, but rather a private sector activity being a
direct cause of human rights violations. With regard to that, the Court requires from public authorities
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coming from a privately owned bar, the entity that had no connection with the state
and was in no way under its control.'> However, the Court found a violation of the
Article 8, basing its finding on an assumption that “The present case does not
concern interference by public authorities with the right to respect for the home,
but their alleged failure to take action to put a stop to third-party breaches of the
right relied on by the applicant® (paragraph 46 of the judgment) which, in turn, led
to the conclusion that “In these circumstances, the Court finds that the respondent
State has failed to discharge its positive obligation to guarantee the applicant's right
to respect for her home and her private life” (paragraph 66 of the judgement).

While broadly similar to earlier cases concerning other Council of Europe
member states (for example, Hatton and others v. the United Kingdom!¢ or, more
specifically, Moreno Gémez v. Spain'?), the Olui¢ case was indeed important for
Croatia as a case which raised awareness of domestic authorities on principles used
by the Court in deciding on alleged violations of Article 8 in noise pollution context,
but also in a more general context of right to healthy environment being inherent in
the Article 8.18

Next case, Udovic¢i¢ v. Croatia, reiterated some of the Court’s views already
mentioned in this case, while shedding light also on a minimum level of severity
standard.

to take positive measures to safeguard rights enshrined under different provisions of the Convention. In
environmental context, this was clearly expressed by the Court in, for example, case Guerra and others
v. Italy, where the Court stated that: “However, although the object of Article 8 is essentially that of
protecting the individual against arbitrary interference by the public authorities, it does not merely compel
the State to abstain from such interference: in addition to this primarily negative undertaking, there may
be positive obligations inherent in effective respect for private or family life* (paragraph 58 of the Grand
Chamber's judgement).

15 As the Court observed in the case Moreno Gémez v. Spain: “Although the object of Article 8 is
essentially that of protecting the individual against arbitrary interference by the public authorities, it may
involve the authorities’ adopting measures designed to secure respect for private life even in the sphete
of the relations of individuals between themselves” (paragraph 55 of the judgement).

16 Case Hatton and others v. the United Kingdom concerned excessive noises from an international
airport. While not finding a violation of Article 8 of the Convention due to a determination that the state
has not failed to struck a fair balance between public intetest of operating an international airport and
individual interests of the complainants, it nevertheless stressed that: “ Article 8 may apply in
environmental cases whether the pollution is directly caused by the State or whether State responsibility
arises from the failure to regulate private industry properly.” (paragraph 98 of the Grand Chamber's
judgement).

17 Case Moreno Gémez v. Spain involved a complainant living in an area where multiple discotheques
and night clubs were opened. The Coutt found a violation of Atticle 8 because “The facts show that the
applicant suffered a serious infringement of her right to respect for her home as a result of the authorities’
failure to take action to deal with the night-time disturbances.” (paragraph 61 of the judgement).

18 Compare BATISTIC-KOS, V.: Pozitivne obveze prema Enropsko konvenciji 3a 3astitu fjudskib prava i temeljnih
sloboda. Narodne novine: Zagreb, 2012, 242-243.

203



Leon Zganec-Brajsa
Protection of environmental rights under Article 8 of the ECHR — example of Croatia

3.2. Udovici¢ v. Croatia and Jaksi¢ v. Croatia: Re-examining of the Minimum
Level of Severity Standard

Similar case Udovici¢ v. Croatia followed suit a few years later. The case
concerned an applicant who had been living atop a bar and a shop in village called
Cubinec, situated near the town of Krizevci. Again, noise from the bar was
protruding into the living quarters of the applicant, largely due to the inadequate
noise insulation between the bar and living quarters situated directly atop of it. While
the Court noted existing similarities between this case and Olui¢, the most important
dissimilarity was that the excessive noises in this case, unlike in Olui¢, were not so
frequent or prevalent, happening only on a few occasions in a relatively long
timeframe of a few years. Therefore, the Court first had to deal with another concept
applied in similar cases, and this is the test of minimum level of severity, which a
situation must fulfil in order for a breach of Article 8 to be established.! The
government argued that the minimum level of severity standard had not been
reached due to infrequency of the noises and the position of the house in which
both the bar and the applicants’ home were located next to a busy road.?’ After a
thorough analysis, the Court, however, found that, due to, primarily, timeframe (the
noise being excessive only on occasions, but through a number of years), the
standard had indeed been reached. In Court’s words:

“In view of these findings, the Court is particnlarly mindful that the noise in question
originated from a bar which had been operating for more than ten years in the building in
which the applicant lives. Neither can it overlook eighty-seven attendances by police in
connection with various disturbances created by ifs customers, which resulted in forty-two
actions for minor offences against various individuals for breaches of public peace and
order.” (paragraph 148 of the judgement).

Arguably more importantly, the Court in this case had to extensively deal with
the procedural aspect of the rights guaranteed under Article 8,2! unlike in the
previous case Oluic. This was due to a fact that

1 For a Court's assessment of the standard of minimum level of severity in the context of noise pollution,
see, for example, judgement in case Grimkovskaya v. Ukraine, in which the Court stressed that: “an
arguable claim under Article 8 may arise only where the hazard at issue attains a level of severity resulting
in significant impairment of the applicant’s ability to enjoy her home, private or family life. The
assessment of that minimum level is relative and depends on all the circumstances of the case, such as
the intensity and duration of the nuisance and its physical or mental effects on the individual’s health or
quality of life.” (paragraph 58 of the judgement).

20 For an insightful example of Court's analysis of minimum level of severity needed to establish a
violation of Article 8 due to noise pollution, see case Deés v. Hungary (especially paragraphs 21-24).

2 In case Bor v. Hungary, which involved excessive noises stemming from operations conducted at the
railway station, the Court similarly observed: “The complaint about the noise disturbance was brought
in the domestic courts in 1991. The Convention entered into force with regard to Hungary on 5
November 1992, and it took almost sixteen years from this date to catry out a proper balancing exercise
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“Inn this respect the Court notes that despite a number of complaints by the applicant and
proceedings instituted at the domestic level before the competent administrative authorities,
for more than ten years these authorities had failed to adopt appropriate decisions in that
regard.” (paragraph 152 of the judgement).

Finally, this fact made a primary argument for the Court to find a violation of
Article 8, again drawing the attention of Croatian authorities to another aspect of
the Article 8 applied to environmental cases.

In a similar case, Jaksi¢ v. Croatia, the Court, however, reached an opposite
conclusion. The case concerned applicants complaining about allegedly excessive
noises coming from various commercial activities being conducted on a ground
floor of a building, atop which living quarters of the applicants were located.
Therefore, the case is factually very similar to previously mentioned cases Oluji¢ v.
Croatia and, especially, Udovici¢ v. Croatia. The latter case similarities with the
application in Jaksi¢ v. Croatia logically guided the Coutt to use the same standards
in examining whether a violation under Article 8 could be established in this case.
However, the Court reached an opposite conclusion, settling that in this case, no
violation of Article 8 occurred. This is due to, in Court’s words, referring to Olui¢
v. Croatia and Udovici¢ v. Croatia:

“Unlike in those cases, in the present case the domestic anthorities reacted to each of the

applicants’ concerns promptly and efficiently. In  particular, environmental health

inspections were performed without delay whenever the applicants requested them and the
competent  inspectors ordered a number of noise-level measurements and expert
evaluations.” (paragraph 86 of the judgement).

Moving away from noise pollution cases, the following sections will present two
cases concerning alleged violations of Article 8 due to pollution from a waste
disposal site and inadequate plumbing in a residential building. Both cases originated
form the capital of Croatia, the city of Zagreb.

3.3. Turkovi¢ and others v. Croatia: Individualized Harm and Appropriate
Remedy

This case moves away from the noise pollution issues to another source of
alleged pollution. Namely, the case Turkovi¢ and others v. Croatia concerned

and to reach an enforceable decision by the domestic courts. Therefore, the applicant remained
unprotected against the excessive noise disturbance, which caused setious nuisance preventing him from
enjoying his home, for an unacceptably long period.” (paragraph 26 of the judgement). This led the Court
to conclude that “However, it emphasises that the existence of a sanction system is not enough if it is
not applied in a timely and effective manner. In this respect it draws attention once again to the fact that
the domestic courts failed to determine any enforceable measures in order to assure that the applicant
would not suffer any disproportionate individual burden for some sixteen years.” (paragraph 27 of the
judgement)
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applicants living in a very close vicinity to the main waste disposal site of the capital
of Croatia, Zagreb. The site, named Jakusevec-Prudinec, is still active as to this day
and, concerning that Zagreb is a city of almost eight hundred thousand inhabitants,
indeed is an area with a significant potential to become a source of pollution. This
has been acknowledged by the Zagreb city administration, included in the
conditions of the ecological permit issued and the site was equipped with different
technical solutions preventing negative environmental effects and pollution spilling
out to the nearby inhabited areas.?? Moteover, the city administration instituted
specific, tailor-made payments and concessions as a compensation for a diminished
market value of property situated near the waste disposal site.?> Notwithstanding
that, the applicants, a group of owners of such properties, petitioned the European
Court with the application concerning alleged violations of Articles 8 and 13 of the
Convention. Prior to lodging the application in front of the European Court, the
applicants lodged a criminal complaint, which was, however, rejected on the
grounds that no irregularities were found in management of the waste disposal site.
The Court, while noting that “would need cogent elements to lead it to depart from
the findings of fact reached by the domestic authorities” (paragraph 63 of the
decision), never actually engaged in such a juridical endeavour. Rather, it dismissed
the application based on a doctrine of appropriate remedy, stating that:
“The Court wonld also stress that in some instances it bas held that an applicant cannot
be dispensed from the obligation to use a remedy found by the Court to be the most
appropriate avenue to address a particular Convention grievance, irrespective of the
particular domestic arrangement of the available remedies to address the substance of bis
or her complaint.” (paragraph 61 of the decision).

The Court noted, quoting its earlier relevant case law,?* that the remedy the
applicants took (criminal complaint) is not the only one available nor necessarily the
most appropriate one.

While the Court in the case Turkovi¢ and others v. Croatia never proceeded to
the merits, it would be interesting to see how the case would have resolved if it had
proceeded to that stage. However, it is clear we will have to wait for another case to
appear in front of the Court in order to see such a development.

22 See: Ministry Confirms: Prudinec-Jakusevec Landfill Among the Most Regulated in Croatia, available
at:  https://www.zgh.hr/news/news-5871/ministry-confirms-prudinec-jakusevec-landfill-among-the-
most-regulated-in-croatia/8909 (Date of access: 29" October 2023).

23 For an assessment of data on the diminished market value of properties situated neat the waste disposal
sites in Croatia, including Jakusevec-Prudinec, see: Croatia: Cost of Environmental Degradation, World
Bank, 2021, available at:
https://documents1.worldbank.org/curated/en/929211613036393029/pdf/ Croatia-Cost-of-
Environmental-Degradation.pdf (Date of access: 29 October 2023), pp. 52-54.

24 The Court primarily quoted its eatlier decision in case Cokari¢ and others v. Croatia, which concerned
an alleged violation of Article 1 of the Protocol 1 to the Convention.
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Next case, Toli¢ and others v. Croatia similarly never proceeded to the merits
phase. However, being built on a different set of circumstances, it is worth noting
and briefly outlining the Court’s reasoning in it.

3.4. Toli¢ and others v. Croatia: Positive Duties of Croatia Examined

The final case is Toli¢ and others v. Croatia. This case concerned a residential
building in the Vrbani neighbourhood, situated at the southwest of the city of
Zagreb. The building was constructed in 2005 and 2006 and right after the first
tenants moved in. Soon afterwards, they noticed the poor quality of tap water within
the building, which led to multiple analysis confirming that the tap water is indeed
not suitable for human consumption. In this case, no violation of Article 8 was
eventually established, but this did not prevent the Court to reiterate many already
mentioned principles which guide the application of Article 8 in environmental
matters. Namely, the Court reiterated that the state has a positive duty with regard
to protection of Article 8 in environmental matters, which are, however, coupled
with a certain margin of appreciation as to how it will fulfil them. The Court noted
that:

“The State’s positive obligations nnder Article 8 of the Convention implying that the
aunthorities have a duty to apply criminal-law mechanisms of effective investigation and
prosecution concern allegations of serious acts of violence by private parties. Nevertheless,
only significant flaws in the application of the relevant mechanisms amonnt to a breach of
the State’s positive obligations under Article 8. Accordingly, the Court will not concern
itself with allegations of errors or isolated omissions since it cannot replace the domestic
anthorities in the assessment of the facts of the case; nor can it decide on the alleged
perpetrators’ criminal responsibility” (paragraph 93 of the decision).”

Moreover, by reaching a conclusion that “the respondent State has taken all
reasonable measures to secure the protection of the applicants’ rights® (paragraph
101, final paragraph of the decision), the Court reiterated the horizontal effect that
the Article 8 has in environmental matters. It is interesting to note that, while the
judgement of the European Court was delivered back in mid-2019, last year (2022),
finally the Croatian Supreme Court decided that the construction and engineering

%5 This is consistent with the Court's previous practice. For example, in case B.V. and others v. Croatia,

the Court, in a different context (the case concerned acts of violence among neighbours) that:

“Accordingly, the Court will not be concerned with allegations of errors or isolated omissions since it

cannot replace the domestic authorities in the assessment of the facts of the case; nor can it decide on
RO, S .

the alleged perpetrators’ criminal responsibility™ (paragraph 151 of the decision).
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companies are indeed liable for the faults during the construction, which led to
hazardous plumbing being installed and water subsequently contaminated.?

4. Conclusions

In conclusion, Croatia is not an exceptional case. The Court’s jurisprudence
concerning Croatia confirms its stance in environmental cases, which basically
presents balancing between dynamic interpretation of the Convention and judicial
self-restraint by using, primarily, the concept of margin of appreciation. Regarding
the latter, last two cases that were presented are notable, as they show how, despite
dynamic interpretation continuing, the Court is not always an appropriate address
for environmental claims, even if serious, as it is bound by its principles of
interpretation of the Convention. Environmental harms are not a category that was
meant to be included into the Convention’s scope from the beginning. Rather, the
Court slowly, but consistently developed it through its jurisprudence. Protection of
private and family life under Article 8 of the Convention became one of focal points
of such dynamic interpretation. This means that “environmental” cases are a field
of Court’s creativity, with practice that is developed regarding some types of
environmental harms, while others remain relatively untouched by the Court’s
jurisprudence. In other words, one cannot always rely on the Court in
“environmental” cases. However, it is unlikely this will prevent new
“environmental” cases from Croatia to appear in front of the Court in the near
future. This is both due to a settled practice of the Court in some areas of
environment-related harms (noise protection, for example), but also, arguably, due
to other types of cases coming in this ever-developing area of Court’s practice.
Having all that in mind, Croatia can serve as a good case study of various
interpretative doctrines and principles that the Court uses in its handling of
“environmental” cases under Article 8 of the Convention. Finally, it is hard not to
agree with professor Jasna Omejec, former president of Croatian Constitutional
Court who, speaking at the Croatian Academy of Sciences and Arts in 2014,
observed that: “in case domestic state and public authorities accepted the practice
of the European Court developed until today regarding environment, however it
might be narrow, non-comprehensive and underdeveloped, this would present a
giant leap forward for the legal system of the Republic of Croatia”.?”

26 See case Rev 258/2016-5, available at (in Croatian):
https://www.vsth.hr/CustomPages/Static/HRV /Files /2022dok/Priopcenja/VSRHY%20R ev%20258-
2016-5-an.pdf (Date of access: 29% October 2023).

2T OMEJEC, ].: Zastita okolia u praksi Enropskog suda 3a [udska prava: nvodno izlaganje na skupn Upravnopravna
zastita okolisa — gdje smo bili, a gdje smo sada. Hrvatska akademija znanosti i umjetnosti: Zagreb, 2014, p. 110.

(authot's translation).
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Judgements and decisions of the European Court of Human Rights

B.V. and others v. Croatia, decision, application no. 38435/13.

Bor v. Hungary, judgement, application no. 50474/08.

Cokati¢ and othets v. Croatia, decision, application no. 33212/02.

Deés v. Hungary, judgement, application no. 2345/06.

Giacomelli v. Italy, judgement, application no. 59909/00.

Grimkovskaya v. Ukraine, judgement, application no. 38182/03.

Guerra and others v. Italy, judgement, application no. 14967/89.

Hatton and others v. the United Kingdom, judgment, application no. 36022/97.
Kova¢ v. Croatia, decision, application no. 49910/06.

Mamatkulov and Askarov v. Turkey, judgement, applications no. 46827/99 and
46951/99.

Moteno Gomez v. Spain, judgement, application no. 4143/02.
Powell and Rayner v. the UK, judgement, application no. 9310/81.

Tytet v. the United Kingdom, judgement, application no. 5856/72.

Judgements of national courts

Rev 258/2016-5, available at (in Croatian):
https://www.vsth.hr/CustomPages/Static/HRV /Files /2022dok /Priopcenja/VS
RH%20Rev%20258-2016-5-an.pdf

(Date of access: 29™ October 2023).
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addressed the European Central Bank's Public Sector Purchase Program, where the German
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a more cautious stance. Furthermore, the paper examines generally the evolution of the
jutisprudence of the German Federal Constitutional Court concerning the trelationship
between EU law and national law in the context of the principle of primacy of EU law. From
the perspective of the BVerfG, this principle is only binding within the boundaries set by
German constitutional law. The BVerfG reserves the right to review the compliance with
these boundaries. This has led to a plethora of seminal decisions by the BVerfG in recent
decades, significantly shaping the relationship between EU law and national law. This paper
thoroughly explores these developments, with particular focus on the Solange II
jurisprudence, as well as the jurisprudence of the BVerfG concerning the identity control and
Ultra-vires-control.
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1. Introduction

On May 5th, 2020, the German Federal Constitutional Court ruled on several
constitutional complaints against the European Central Bank's (ECB) Public Sector
Purchase Program (PSPP). The judgment created significant controversy as the
Federal Constitutional Court, for the first time, declared acts of the European Union
as ultra vires. Not only is the decision itself unprecedented, but the language used
by the Federal Constitutional Court is also noteworthy. It appeared predictable that
nationalist movements, as seen in Poland and Hungary, would seek to exploit the

* Dr. Marie Beyrich, Postdoctoral Researcher, University of Regensburg, Law Faculty, Department of
Public Law and Politics. Supervisor Prof. Dr. Alexander Graser, University Professor, Head of the
Department.
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judgment. However, the following explanations demonstrate why such attempts are
bound to fail.

2. The primacy of EU law and its exceptions

Understanding the concept of the Ultra-vires-control is only possible when
considered in the context of the principle of primacy of EU law. The German
Federal Constitutional Court has, in its jurisprudence, developed the Ultra-vires-
control as a mechanism that can override the primacy of EU law. The primacy of
EU law is one of the fundamental principles that has evolved and was necessary
with the ongoing process of Europeanization. This principle significantly governs
the relationship between EU law and the national law of member states. The Court
of Justice of the European Union (CJEU) has shaped this principle through its case
law.

The BVerfG, too, has made a series of decisions over the past decades
concerning the relationship between EU law and national law, establishing a
significant line of jurisprudence that has shaped this relationship. Throughout this
process, it has consistently emphasized that it recognizes the primacy of EU law.
However, this recognition comes with a caveat. According to the BVerfG, the
primacy of EU law has limits. These limits are monitored by the BVerfG itself, as it
reviews acts of the EU to ensure they respect these boundaries. In cases where these
boundaries are crossed, the BVerfG determines that EU law should not be applied
and does not take precedence over national law.

For decades, the BVerfG assumed this guardian role, without ever conclusively
deciding that an act of the EU should not be applied due to a breach of these limits.
It almost seemed as if these limits only existed in theory. This perception changed,
at the latest, with the PSPP judgment of 2020 and the successful implementation of
the Ultra-vires-control, from the perspective of the complainants. However, when
the BVerfG had the opportunity for an Ultra-vires-control in 2022, it reverted to
the role it had exercised for decades, if not even more limited: the review of the
limits that it never tires of emphasizing exist in theory, without conclusively
determining a breach of these limits. Since 2022, it even seems that it has begun to
withdraw from its prominent role, which it had held for so long, in shaping the
ongoing process of Europeanization.

3. The Primacy of EU law: What is it and what is its basis?
The primacy of EU law is one of the fundamental principles in European law.
It dictates that EU law takes precedence over conflicting national laws. In cases of

conflict between EU law and national law, EU law prevails. This principle is essential
for the effective functioning of the European Union, ensuring consistent application
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of EU regulations across member states.! The Court of Justice of the European
Union (CJEU) established the basis for the primacy of EU law in the landmark case
of Costa v. EN.E.L. The CJEU articulated that EU law constitutes an autonomous
legal source, meaning that EU law exists as an independent body of law, separate
from the national laws of member states. Due to this autonomy, national regulations
cannot challenge EU law, as doing so would undermine the "character as
Community law" and question the "the legal basis of the Community itself".?
Moreover, EU member states have transferred (some of) their sovereign rights to
the EU for an unlimited duration, effectively limiting their own sovereign powers.
This has created a body of law that binds both the nationals of member states and
the member states themselves.? Failing to give precedence to EU law over national
law in case of a conflict would endanger the objectives of the treaties, according to
the CJEU4

From the German perspective, the primacy of EU law is recognized but is
grounded in the German constitution, known as the Basic Law (Grundgesetz). The
German Federal Constitutional Court holds that Article 23 sec. 1 sentence 2 of the
Basic Law allows for the exclusive jurisdiction of the Federal Republic of Germany
within the scope of the Basic Law to be set aside, thus providing room for the direct
applicability and enforceability of EU law. Article 23 sec. 1 sentence 2 of the Basic
Law provides the possibility of attributing direct applicability and enforceability to
EU law in Germany through a corresponding order of application
(“Rechtsanwendungsbefehl”). This order of application has been issued through the
ratification of the treaties of the European Union. As a result, this establishes the
direct applicability of EU law in Germany and its primacy over national law.>

4. How can the primacy of EU law be overridden?

U Cf. STREINZ, R.: EUV/AEUV: Vertrag iiber die Enropdische Union, Vertrag iiber die Arbeitsweise der
Eurgpdischen Union, Charta der Grundrechte der Eurgpdischen Union. 3rd edition, 2018, Art. 4 EUV para. 35;
CALLIESS C. — RUFFERT M.: EUV/AEUV: das Verfassungsrecht der Europdischen Union mit Enropdischer
Grundrechtecharta. 6th edition, 2022, Art. 1 AEUV para. 17; GRABITZ E. — HILF M. — NETTESHEIM M.:
Das Recht der Eurgpdischen Union. 2023, Art. 1 AEUV para. 72 f.

2 Cf. CJEU, Judgement of July 15, 1964 - C-6/64 (Costa v. EN.E.LY), p. 594.

3 Cf. ibid., p. 593.

+ Cf. ibid., p. 594.

5 Cf. the Federal Constitutional Court’s judgment to Art. 24 of the Basic Law, which was later replaced
by Art. 23 of the Basic Law, and its judgments to Art. 23 of the Basic Law, cf. BVerfG, Judgment of May
29,1974 - 2 BvL. 52/71; BVerfG, Judgement of October 22, 1986 - 2 BvR 197/83; BVerfG, Judgment
of June 30, 2009 - 2 BvE 2/08, 2 BvE 5/08, 2 BvR 1010/08, 2 BvR 1022/08, 2 BvR 1259/08, 2 BvR
182/09.

215



Marie Beyrich
The PSPP judgment and the pitfalls of interpretation — Why the German Federal Constitutional Coutt's
ruling does not fuel nationalist narratives

However, Art. 23 sec. 1 sentence 2 of the Basic Law does not allow for an
unlimited transfer of sovereignty rights to the European Union, and, as a result, EU
law cannot be attributed limitless applicability, enforceability, and supremacy at
national level. Instead, from a German perspective, constitutional limits must be
observed because these effects arise from the Basic Law. The primacy of EU law
can only apply within the boundaries set by the Basic Law. This provides the gateway
for the Federal Constitutional Court to review EU law against the yardstick of the
German Constitution, despite the ostensibly prevailing primacy of EU law. Such a
review, in principle, contradicts the idea of supremacy. If EU law supersedes
national law, including national constitutional law, then constitutional law cannot be
the standard for reviewing EU law. EU law need not consider it in case of a collision;
it takes precedence. However, due to the constitutional limits on the transfer of
sovereignty rights mentioned earlier, the BVerfG has kept the door open to review
EU law against constitutional law. These boundaries must not be exceeded, and that
is what needs to be scrutinized. The BVerfG exercises this control because it is all
about boundaries arising from constitutional law, which falls within the jurisdiction
of the BVerfG. As a result, three more or less relevant control mechanisms have
emerged from the BVerfG's decades-long jurisprudence, making it competent to
assess EU law. Conversely, if complainants wish the BVerfG to review acts of the
EU, they must substantiate why the contested act violates one of these control
mechanisms.

5. From Solange I to Solange II

Initially, there was the mechanism established by the famous Solange I decision
by the German Federal Constitutional Court. In 1974, the BVerfG ruled that the
catalog of fundamental rights in the Basic Law was an inalienable essential element
of the constitutional structure of the Federal Republic of Germany.® Article 24 of
the Basic Law (now Article 23 of the Basic Law) did not allow for its relativization.
From this, the BVerfG concluded: As long as the integration process of the
Community is not so advanced that Community law contains a catalog of
fundamental rights equivalent to the catalog in the Basic Law, submitting the matter
to the Federal Constitutional Court is admissible and required when a provision of
Community law that is relevant to the decision is considered inapplicable because

¢ Cf. BVerfG, Judgment of May 29, 1974 - 2 BvL 52/71 (ein ,,unaufgebbares, zur Verfassungsstruktur
des Grundgesetzes gehorendes Essentiale der geltenden Verfassung der Bundestepublik Deutschland”).

216



Studia Turisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

and to the extent that it collides with one of the fundamental rights of the Basic
Law.’

The integration process and the development of a catalog of fundamental rights
at the European level continued to progress. As a result, the inevitable happened:
the Solange II decision of the BVerfG followed the Solange 1 decision in 1986,
which still applies today and makes it significantly more challenging for
complainants to invoke this control mechanism. In the Solange II decision, the
BVerfG determined that as long as the European Communities, especially the case
law of the Court of Justice of the Communities, generally ensure effective protection
of fundamental rights against the authority of the Communities, which is essentially
equivalent to the fundamental rights protection required by the Basic Law, especially
since the essence of fundamental rights is generally guaranteed, the Federal
Constitutional Court will no longer review this law against the standards of the
fundamental rights in the Basic Law.? In other words, one would have to argue that
comparable protection of fundamental rights generally no longer exists at the EU
level. However, the BVerfG, in its decision, acknowledged that fundamental rights
protection at the EU level is now comparable to that of the Basic Law. As long as
this generally remains the case, constitutional complaints against acts of the
European Union can no longer utilize this control mechanism, effectively rendering
it a rather blunt sword. Nevertheless, the decision remains remarkable because, at
that time, the BVerfG withdrew significantly from the control of acts of the
European Union. Even if a violation of fundamental rights exists, a constitutional
complaint (at least through this control mechanism) against these acts remains
inadmissible, as long as there is no general decline in fundamental rights standards
at the EU level.

7 Cf. ibid. (,,Solange der Integrationsprozef3 der Gemeinschaft nicht so weit fortgeschritten ist, dal das
Gemeinschaftsrecht einen [...] Katalog von Grundrechten enthilt, der dem Grundrechtskatalog des
Grundgesetzes adiquat ist, ist [...] die Vorlage [...] an das Bundesverfassungsgericht [...] zuldssig und
geboten, wenn [...] [die] entscheidungserhebliche Vorschrift des Gemeinschaftsrechts [...] fiir
unanwendbar [...] [gehalten wird], weil und soweit sie mit einem der Grundrechte des Grundgesetzes
kollidiert.”).

8 Cf. BVerfG, Judgment of October 22, 1986 - 2 BvR 197/83 (,Solange die Europiischen
Gemeinschaften, insbesondere die Rechtsprechung des Gerichtshofs der Gemeinschaften einen
witksamen Schutz der Grundrechte gegeniiber der Hoheitsgewalt der Gemeinschaften generell
gewihrleisten, der dem vom Grundgesetz als unabdingbar gebotenen Grundrechtsschutz im
wesentlichen gleichzuachten ist, zumal den Wesensgehalt der Grundrechte generell verbiirgt, wird das
Bundesverfassungsgericht [...] dieses Recht [...] nicht mehr am MaBstab der Grundrechte des
Grundgesetzes tiberprifen.”).
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6. The Federal Constitutional Court’s identity review

Another constitutional limit is created by Article 23 sec. 1 sentence 3 of the Basic
Law, which refers to Article 79 sec. 3 of the Basic Law, known as the "eternity
clause" (Ewigkeitsklausel). This clause regulates that patts of the constitution are
unalterable, thereby establishing the untouchable core of the German constitution.
It particularly refers to Article 1 and Article 20 of the Basic Law, covering human
dignity (including the core of human dignity in every fundamental right) and
fundamental principles such as the principles of democracy and the rule of law.
Through Article 23 sec. 1 sentence 3 of the Basic Law, a limit is set on the extent to
which sovereign powers can be transferred. Consequently, acts of the European
Union must not affect the untouchable core of the constitution because this power
cannot be transferred to the European Union. The German Federal Constitutional
Court examines this in its identity review, which it established in connection with
the Maastricht judgment’ and elaborated further with the Lisbon judgment!?. It
states that European integration finds its limits in the "non-transferable identity of
the constitution (Article 79.3 of the Basic Law), which is not open to integration in
this respect."!! The BVerfG asserted that it is the guardian of this identity.'> The
smoldering conflict between the BVerfG and the European Court of Justice reached
its peak in the area of identity review in 2015. For the first time, the German Federal
Constitutional Court identified a provision of European Union law that did not pass
the German identity review. However, instead of provoking a direct conflict with
the CJEU, it avoided one through an interpretation of the respective provision,
which could sufficiently account for the minimum guarantees required by Article 1
sec. 1 of the Basic Law.!®> Nevertheless, the CJEU may not have been pleased with
this. A year later, in 2016, the constitutional complaints against the Outright
Monetary Transactions (OMT) program provided the BVerfG with the opportunity
to elaborate on the requirements of identity review: "When conducting its identity
review, the Federal Constitutional Court examines whether the principles declared
by Art. 79 sec. 3 [...] [of the Basic Law] to be inviolable are affected by transfers by
the German legislature of sovereign powers or by acts of institutions, bodies, offices,
and agencies of the European Union [...]. This concerns the safeguarding of the core
of human dignity in fundamental rights [...] as well as the fundamental principles

9 Cf. BVerfG, Judgment of October 12,1993 - 2 BvR 2134/92, 2 BvR 2159/92.

10 Cf. BVerfG, Judgment of June 30, 2009 - 2 BvE 2/08, 2 BvE 5/08, 2 BvR 1010/08, 2 BvR 1022/08,
2 BvR 1259/08, 2 BvR 182/09.

11 Cf. ibid., para. 235.

12 Cf. ibid., para. 218.

13 Cf. BVerfG, Judgment of December 15, 2015 — 2 BvR 2735/14.
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upon which the principles of democracy, of the rule of law, of the social state, and
of the federal state of Art. 20 [...] [of the Basic Law] are based."!

7. The Federal Constitutional Court’s Ultra-vires-control

The Ultra-vires-control is another mechanism that allows the Federal
Constitutional Court to review acts of the European Union. This limit arises from
Article 23 sec. 1 sentence 2 of the Basic Law. After all, it is a general principle that
to the extent that powers have been transferred to the European Union, EU laws
can be made lawfully and can be accordingly supreme, but not beyond that. 'Ultra
vires' is the Latin term for ‘beyond one's powers’. If someone acts ultra vires, they
are acting beyond their competence. This limit also applies to acts of the European
Union. In the Lisbon judgment, the BVerfG explains that it examines whether “legal
instruments of the European institutions and bodies keep within the boundaries of
the sovereign powers accorded to them by way of conferral."!> The EU does not
have unlimited power; it is limited by what the member states transferred to the EU.
It cannot go beyond that. If it does, it exceeds its power; it acts ultra vires. The
BVerfG reserves the right to review this as well. In the subsequent Honeywell
decision, it tightened the requirements for a successful Ultra-vires-control. It
stipulates that a “[b]reach of competences |[...] [must be] sufficiently qualified.”!¢ To
do so, the act must be “manifestly in breach of competences”, and this must lead to
a “structurally significant shift to the detriment of the Member States in the structure
of competences.”!” In other words, what is needed is, first, that the breach of
competence must be obvious, and second, that it leads to a significant shift in
competence toward the EU and to the disadvantage of Germany. In addition, the
case must be submitted to the CJEU for a preliminary ruling procedure under Article
267 TFEU before the BVerfG can make a decision. Ultimately, it is up to the CJEU
to determine how EU law should be interpreted. Only when one knows how to
understand EU law, one can examine whether the act goes beyond what the EU has
been granted in terms of sovereign power, i.e., the act is ultra vires. The BVerfG
formulates it as follows: “[T]The Court of Justice of the European Union is to be
afforded the opportunity to interpret the Treaties, as well as to rule on the validity
and interpretation of the acts in question, in the context of preliminary ruling
proceedings according to Article 267 TFEU, insofar as it has not yet clarified the
questions which have arisen.”!® In its judgment on the OMT program, the BVerfG

14 Cf. BVerfG, Judgment of June 21, 2016 - 2 BvR 2728/13, para. 138.

15 Cf. BVerfG, Judgment of June 30, 2009 - 2 BvE 2/08, 2 BvE 5/08, 2 BvR 1010/08, 2 BvR 1022/08,
2 BvR 1259/08, 2 BvR 182/09, para. 240.

16 Cf. BVetfG, Judgment of July 6, 2010 - 2 BvR 2661/06, headnote # 1 a).

17 Cf. ibid.

18 Cf. ibid., headnote # 1 b).
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succinctly summarizes what it examines in the Ultra-vires-control: It “examines
whether acts of institutions, bodies, offices, and agencies of the European Union
exceed the Furopean integration agenda in a sufficiently qualified way and,
therefore, lack democratic legitimation in Germany [...].”"1?

8. The Federal Constitutional Court’s PSPP judgment

In the PSPP case, the German Federal Constitutional Court had another
opportunity to address the relationship between EU law and national law,
specifically through the instrument of Ultra-vires-control. Several constitutional
complaints were lodged against the European Central Bank's PSPP, alleging that it
had acted ultra vires. The judgment was delivered in May 2020 and caused a seismic
shock. For the first time in its history, the BVerfG declated actions of EU bodies as
ultra vires. The judgment was unexpected and largely met with criticism. There is a
broad consensus that the response was not necessarily warranted by the
circumstances, especially not in the tone employed.?

What was the PSPP about? In 2015, the European Central Bank (ECB) initiated
a new program known as the Public Sector Purchase Program (PSPP), involving the
purchase of government bonds. This program allowed member states to fund
themselves by selling government bonds, with the aim of countering the looming
threat of deflation and stimulating the economy. A number of individuals lodged
constitutional complaints against the ECB's implementation of this putrchase
program. Their argument centered on the claim that the ECB's actions in
implementing the program had exceeded its legitimate authority, means: it acted
ultra vires. They argued as followed: According to the division of competencies
within the European Union, monetary policy fell under the purview of the EU, not,
however, economic policy. They contended that the program had such significant
economic policy implications that the European Central Bank was effectively
engaging in economic policy through its execution.

19 Cf. BVerfG, Judgment of June 21, 2016 - 2 BvR 2728/13, para. 143.

20 Cf. for example BASEDOW ]J. et al.: European integration: Quo vadis? A ctitical commentaty on the
PSPP judgment of the German Federal Constitutional Court of May 5, 2020. International Journal of
Constitutional Law, Volume 19, Issue 1, 2021, 188-207, https://doi.org/10.1093 /icon/moab017 (Date of
Access: 16/07/2024); GRIMM D.: A Long Time Coming. German Law Journal, 21, 2020, 944-949; WEILER
J.: Why Weiss? The I*CON symposium: Preface. International Journal of Constitutional Law, Volume 19,
Issue 1, 2021, Pages 179-187, https://doi.org/10.1093/icon/moab026 (Date of Access: 16/07/2024);

THIELE A.: VB vom Blatt: Das BVerfG und die Buchse der ultra-vires- Pandora Veg?wﬂﬂgxb/ag, 2020.

S QQ Q N 9 \_ { 1 {

of Access 16/07/2024) BRADb A - GhNT/SCH M.: PSPP mit ,,PEPP” Der wahmngspohtlsche
KontrollmaBstab des BVerfG als ,,Ultra-vires-Akt”’? Veerfassungsblog, 2020.
https://verfassungsblog.de/pspp-mit-pepp/ (Date of Access: 16/07/2024).
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In 2017, the German Federal Constitutional Court sought a preliminary ruling
from the European Court of Justice regarding the interpretation of the decisive
provisions of European Union law, particularly concerning the relevant decisions
made by the European Central Bank in regards to the PSPP.?! The European Court
of Justice provided its response to these queties approximately a year later.?? In its
response, it concluded that there was no breach of European Union law by the
European Central Bank. Subsequently, the case returned to the German Federal
Constitutional Court and was finally resolved on May 5th, 2020.?* Taking into
account the interpretation provided by CJEU, the German Federal Constitutional
Court determined that the European Central Bank had indeed overstepped its
authority in making the contested decisions. Additionally, the German court found
that the European Coutt of Justice had not sufficiently scrutinized these decisions.?*

The core legal question revolved around whether these decisions should fall
within the exclusive competence of the European Union, particularly the European
Central Bank, in the realm of monetary policy. Alternatively, they might need to be
categorized as measures related to economic policy, where the competence is only
supportive in nature, which would likely exclude the decisions from the EU's
purview. This determination, in turn, hinged on the extent to which the undeniable
economic consequences of these measures should be considered. Disregarding
these economic effects and concentrating solely on the monetary objectives of the
decisions would lead to the conclusion that they fell within the competence of the
central bank.

The German Federal Constitutional Court held that the economic consequences
of the PSPP were pertinent and carried substantial significance. The reason why the
ECB's decisions regarding the implementation of the PSPP are ultra vires was then
based on proportionality. Because if the program already has significant economic
policy implications, there needed to be a justification for why taking these measures
at the European level does not unduly interfere with the competences of the
Member States. All reasons for such justification must also satisfy a proportionality
test. Because "[i]n the context of delimiting the competences between the European
Union and the Member States, the principle of proportionality [...] are of great
importance [...]. Disregarding these requirements potentially shifts the bases for the
division of competences in the European Union, undermining the principle of
conferral," as stated by the BVerfG.? It continues that “[a] programme for the
purchase of government bonds only satisfies the principle of proportionality if it

21 Cf. BVerfG, Request for a preliminary ruling of July 18,2017 - 2 BvR 859/15.
22 Cf. CJEU, Judgment of December 11, 2018 - C-493/17 (Weiss and others).

2 Cf. BVerfG, Judgment of May 5, 2020 - 2 BvR 859/15.

24 Cf. ibid.

% Cf. ibid., headnote # 6 a).
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constitutes a suitable and necessary means for achieving the aim pursued; the
principle of proportionality requires that the programme’s monetary policy objective
and the economic policy effects be identified, weighed and balanced against one
another. Where a programme’s monetary policy objective is pursued
unconditionally and its economic policy effects are ignored, it manifestly disregards
the principle of proportionality enshrined in Article 5(1) second sentence and Article
5(4) of the Treaty on European Union.”?® The German Federal Constitutional
Court determined that the ECB did not meet these criteria. It concluded that the
ECB's decisions regarding the PSPP contravened the principle of proportionality.
The ECB failed to sufficiently assess and balance the economic policy consequences
connected to the PSPP, which are inherently linked to this program, resulting from
its substantial volume of over two trillion euros and a duration exceeding three years.
As a result, there was a lack of balance and explanation, which constituted a breach
of the principle of proportionality and thus exceeded the ECB's monetary policy
authority.

In order to declare the acts of the European Central Bank as ultra vires, the
BVerfG had to challenge the judgment of the CJEU and thus openly engage in the
conflict. The criticism was clear and unequivocal, with a comparably brutal tone, as
the following statements illustrate. While the explanations as to why it believes the
ECB's decisions are ultra vires are relatively brief, it dedicates a particularly extensive
discussion to the question of why the CJEU's decision, which upheld the ECB's
resolutions, is also ultra vires. Here, too, the starting point is the question of
proportionality. The BVerfG characterized the CJEU's assessment of
proportionality as "meaningless."?” It had "completely distegarded" the
consequences of the PSPP in relation to economic policy.?® Therefore, it did not
weigh the "conflicting interests" against each other, omitting the "key element" of
any proportionality review.?? The CJEU's judgment is "simply not comprehensible”
with respect to the proportionality assessment.3’ Because it completely ignored the
actual effects of the PSPP in the proportionality assessment, specifically those
related to economic policy, the BVerfG concludes that the "[jJudgment of the CJEU
of 11 December 2018 manifestly exceeds the mandate conferred upon it in Art.
19(1) second sentence TEU, resulting in a structurally significant shift in the order
of competences to the detriment of the Member States."?! In other words, the CJEU
acted ultra vires in this case.

26 Cf. ibid., headnote # 6 b).
27 Cf. ibid., para. 133.

28 Cf. ibid., para. 138.

2 Cf. ibid.

30 Cf. ibid., para. 116.

31 Cf. ibid., para. 119.
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However, it left the door open by providing the ECB with a three-month
transitional period to thoroughly justify that the monetary policy goals pursued
through the PSPP were proportionate to the economic and fiscal policy impacts,
which necessarily result from implementing the PSPP. If this justification was
provided, the decisions of the ECP in regards to the PSPP would not be considered
ultra vires and could be applied in Germany.?> The ECB successfully met this
requirement, so there was never a deficiency in implementation.*?

9. What followed afterward: The judgment on the 2020 EU Own Resources
Decision

After not shying away from openly resolving the conflict in the PSPP case, there
was great anticipation for the decision of the German Federal Constitutional Court
in the EU Own Resources Decision case. Here again, complainants had accused the
EU of acting ultra vires. It was the first opportunity for the BVerfG to take a stance
once more after the 2020 uproar. Surprisingly, it issued a decision in which it not
only toned down its language but also its outcome. This was particularly astonishing
because the case was significantly more delicate concerning the potential
undermining of Member State authorities compared to the PSPP case, offering
another opportunity to take a position against the EU in the realm of Ultra-vires-
control.

What was the case about? The constitutional complaints were directed against
the German ratification act, through which the Council of the European Union's
Own Resources Decision was ratified. The Own Resources Decision authorizes the
European Commission to raise loans of up to 750 billion euros. These loans can be
taken in addition to the EU's regular budget. In terms of amount, this loan sum is
roughly equivalent to the EU's regular budget. It is intended to finance the "Next
Generation EU" program, which was approved to mitigate the consequences of the
COVID-19 pandemic.

The debate over increasing the EU's budget through loans is not a new one. It
was clear that it would require a generous interpretation of the provisions of EU
primary law to conclude that the Own Resources Decision was covered by it. There
were also valid reasons to see it differently.>* In other words, the BVerfG was
presented with the opportunity to, with valid reasons, consider an EU act as ultra
vires (once again). Remarkably, it did not take this path (despite opening the

32 Cf. ibid.

3 Cf. BVerfG, order of April 29, 2021 - 2 BvR 1651/15.

3 Cf. the Dissenting Opinion published of one of the judges at the end of the decision, cf. BVerfG,
Judgment of December 6, 2022 - 2 BvR 547/21, 2 BvR 798/21.
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Pandora's Box of Ultra-vires-control in the PSPP judgment) but rather stepped back
and recognized the EU act as still within the competences transferred to the EU.

The main issue at stake was primarily the EU's competence to take loans, in
other words, to incur debt, and the substantive competence of the EU to use the
funds raised through loans in the intended manner, essentially setting up a large-
scale crisis redistribution program among the Member States.

The BVerfG expresses the outcome of its decision as follows: ,,Ultimately, it is
not ascertainable that the 2020 EU Own Resources Decision amounts to a manifest
violation of the European integration agenda. It is true that the Treaties do not
appear to contain a specific competence |...] that would allow the European Union
to borrow on the capital markets [...]. However, under exceptional circumstances,
it does not appear (completely) implausible that the measure could be based on
Art. 311(2) TFEU [...] provided that the decision on own resources satisfies at least
the following requirements [...]. It is not entirely clear whether Art. 5 of the 2020
EU Own Resources Decision satisfies these requirements; [...] it appears somewhat
doubtful whether the Decision can be based on that provision [...]. And yet [...] it
cannot ultimately be concluded that the measure manifestly lacks a sufficient legal
basis in the Treaties [...].”%

The BVerfG chose to interpret the provisions quite broadly, to the extent that
it could argue that the Own Resources Decision was still covered by them. While it
did not hesitate to thoroughly examine all objections, it consistently arrived at the
following conclusions: It is "an at least tenable interpretation” of the respective
provisions of EU Law, that it "cannot be cleatly ruled out" that the 2020 EU Own
Resources Decision satisfies the requirements of the respective provision of EU
ptimary law,% that the 2020 EU Own Resources Decision does not "manifestly
exceed the competence” set out in the respective provisions of EU primary law,
that it is "not ascertainable" that the 2020 EU Own Resources Decision is a
"manifest violation" of the European integration agenda,* that it does not appear
"(completely) implausible" that it could be based on the respective provisions of the
ptimary EU law,* and that it is not "manifestly evident" that the 2020 EU Own
Resources Decision exceeds the competence of the EU given in the EU primary
law.#!

In this case, the Federal Constitutional Court has applied the Ultra-vires-control
much more leniently than it did in the PSPP judgment. While it thoroughly examines

3 Cf. BVetfG, Judgment of December 6, 2022 - 2 BvR 547/21, 2 BvR 798/21, para. 149.
3 Cf. ibid., para. 182.

37 Cf. ibid., para. 162.

38 Cf. ibid., para. 171, 182 and 186.

3 Cf. ibid., para. 149.

40 Cf. ibid.

41 Cf. ibid., para. 203.
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the objections, it does not allow any of them to pass using an extremely broad
interpretation of the respective provisions of the TFEU. The BVerfG adopts a
different approach, using a much more cautious and restrained language that
indicates its self-restraint.

10. (No) Support for Nationalist Narratives in Hungary and Poland?

The fear that the PSPP judgment could serve as a convenient tool for nationalist
narratives was indeed a concern following the ruling by the German Federal
Constitutional Court.*2 After all, the court decided that the measures of the ECB
and the confirming judgment of the CJEU were ultra vires. At first glance, this
decision could be readily exploited to support nationalist narratives. The German
Federal Constitutional Court, a country known for its pro-European stance, a nation
that is recognized for its commitment to a united Europe, is itself drawing limits on
European legal acts. Even in this case, the highest court opposes European legal
acts and the CJEU. The logic may suggest that if Germany, a pro-European nation,
takes such a stance, it is perfectly acceptable for others to do so, especially Hungary
or Poland. However, for various reasons, this logic is flawed. Using the PSPP
judgment as an argument to bolster nationalist narratives lacks consistency for
several reasons. While it may have classified acts of the European Union as ultra
vires, it is too simplistic to repurpose it for nationalist arguments.

When it comes to Germany, a strong inclination towards European integration
has always been apparent. Germany's unique historical experiences, notably in the
postwar period and during the unification process around 1990, have likely played
a pivotal role. Moreover, Germany's substantial economic influence as the largest
economy and one of the most powerful EU member states may contribute to its
enduring pro-European stance. Regardless of whether geopolitics or economic
factors have been the primary driving force, there is little doubt that these
considerations have profoundly influenced historical developments. Given this
context, it is unsurprising that the German Federal Constitutional Court has
primarily focused on matters other than protecting specific elements of German

4 Cf. for example BRADE A. — GENTZSCH M.: PSPP mit ,,PEPP” Der wihrungspolitische
KontrollmaBstab des BVerfG als ,,Ultra-vires-Akt”? Veerfassungsblog, 2020.
https://verfassungsblog.de/pspp-mit-pepp/ (Date of Access: 16/07/2024); MAYER F.: Auf dem Weg
zum Richterfaustrecht? Zum  PSPP-Urteil  des BVerfG. Veerfassungsblog, 2020.
https://verfassungsblog.de/auf-dem-weg-zum-richterfaustrecht/ (Date of Access: 16/07/2024);
GARDITZ K.: Herrschaftslegitimation und implizite Identititskontrolle, Nachbemerkungen zum PSPP-
Urteil des Bundesverfassungsgerichts. Verfassungsblog, 2020.
https://verfassungsblog.de/herrschaftslegitimation-und-implizite-identitactskontrolle/ (Date of Access:

16/07/2024).
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national identity from potential encroachments by central authority. The opposite
of what nationalist movements aim for.

The German Federal Constitutional Court has appeared to prioritize not so
much the safeguarding of characteristics of German national identity against a pan-
European standardization, but rather the regulation of the pace of European
integration, especially in terms of upholding democratic and rule of law standards
during this process. While there has been some variation in its rulings over time, the
German Federal Constitutional Court has displayed a remarkable degree of
consistency in this regard.

It is indeed debatable whether a single national court should assume this role:
the role of monitoring the ongoing process of Europeanization with a focus on
upholding fundamental principles such as democracy and the rule of law. This could
be viewed critically, and an institution independent of member states would
undoubtedly be desirable in this regard. Regardless of this question, it is still essential
to note that the output produced by the Federal Constitutional Court of Germany
in recent decades is legitimate. Advocating and actively working towards more
democracy and the rule of law, as demonstrated by the prominent judgments of the
BVerfG in recent decades, is something that hardly can be criticized.

Additionally, the responses to the PSPP judgment in Germany were
overwhelmingly critical, with very little support for the BVerfG's decision on PSPP.
Widespread irritation was expressed. Furthermore, the Commission commenced
infringement proceedings against Germany.** Germany also felt the consequences
from that side and was called to order. Certainly, it stirred quite a commotion.
However, once the dust had settled, it appeared that the court and its standpoint
had not notably advanced. In fact, the subsequent ruling portrayed a notably
circumspect, perhaps even acquiescent, court. The future remains uncertain, and
time will reveal the course of events. Nonetheless, cutrrently, the likelihood of the
German Federal Constitutional Court reverting to its previous level of assertiveness
appears rather slim. The judgment on the EU Own Resources Decision indicates a
shift in the German Federal Constitutional Court towards increased caution.
However, it is possible that its perceived influence had been diminishing for some
time, irrespective of its own decisions. The European Union has expanded, and
while the German Federal Constitutional Court remains a crucial court for the

4 The European Commission closed the infringement proceedings because Germany provided very
strong commitments clearly recognizing the primacy of EU law, so the European Commission, cf.
https://ec.europa.cu/commission/presscorner/detail/en/inf 21 6201 (Date of Access: 16/07/2024).
The arguments put forth by the Commission for initiating the infringement procedure and Germany's
counteratguments are officially not publicly accessible. A summary of the statement of the German
government can be found here: https://verfassungsblog.de/verfahren-cingestellt-problem-gelost/ (Date

of Access: 16/07/2024).
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largest member state, there are now numerous member states, each with their own
significant voices.

As a national court loses its influence, there arises an increasing necessity to
rebalance the power for an influential judicial dialogue that shapes the future course
of European supranationalism. This dialogue ensures the preservation,
implementation, and sustained integration of core principles like democracy and the
rule of law during the Europeanization process. The solution might lie in the
prospect that a group of courts could collectively accomplish what is no longer
attainable by a single court.
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is not the same as the moment of conclusion of the contract. Furthermore, this contribution
will be devoted to the shott explanation concerning proceedings before the Cadastral Office
of the Czech Republic, how the cadastral office assesses the contract, how long the
proceedings at the cadastral office usually last, what are the administrative fees and so on.
Part of this will also be an explanation of the basic legal principles that relate to proceedings
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1. Introduction

Every person has a certain housing need, i.e. the need to stay in a certain place
for the purpose of housing. However, this need is not entirely the same for all
natural persons, but depends, among other things, on the socio-economic
environment (whether at the level of individual states or continents) in which a
particular natural person is present at a given moment.

In the overwhelming majority of cases, housing needs are met in real estate. It
is not important whether it is an apartment located in a multi-storey building, a
house, a villa with a garden and a pool, or a dormitory. Housing needs can be met

* JUDt. Miroslav Chupég, attorney-at-law based in Pilsen, Czech Republic, 3¢ year Ph.D. student,
University of West Bohemia in Pilsen, Faculty of Law University of West Bohemia, Department of Civil
Law. Supervisor doc. JUDr. Tomas Dvofik, Ph.D, university professor
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on the basis of the right of use, or even through the right of ownership, which I will
focus on in more detail in this article.

The subject of this article, in its first part, will be an analysis of the legal
regulation of immovable property in the Czech Republic, including the issue of the
transfer of ownership rights. In terms of public opinion, real estate is considered a
good investment across human generations. Not only because of their considerable
value, the process of transferring most real estate in the Czech Republic is relatively
strictly formalized. Even if the transfer of real estate takes place on the basis of the
free will of two or more persons, the transfer itself cannot be done without the
issuance of a decision by a public authority (the decision de facto approves this
transfer, although de jure the purpose of this decision is slightly different; this will
be explained later). The body that decides on transfers in the Czech Republic are
the cadastral authorities (cadastral offices). The second part of the presented article
will be devoted to this formal process mentioned above.

2. Housing Need and Its Fulfilment

At a time when the market prices of real estate (and the associated rent prices of
real estate) are reaching their historical highs, there are a lot of discussions, not only
among the professional public, about whether citizens have the right to have their
housing needs met, as well as whether this right can be classified as elementary
human right (such as the right to life, health, inviolability of a person, etc.).

This right is reflected in a certain way by the signatory states (including the Czech
Republic) of the International Covenant on Economic, Social and Cultural Rights,
Article 11, paragraph 1 of which states, among other things, the following: "States,
parties to the Covenant, recognize the right of every individual to an adequate
standard of living for him and his family, including sufficient food, clothing, an
apartment, and to the constant improvement of living conditions.". In the Czech
Republic, the just-cited article manifests itself especially in the area of the protection
of the rights of the tenant, who is considered to be the so-called weaker contracting
party in the contractual relationship with the landlord.

There is no doubt that at present, and with regard to the wording of the
international document just cited, the satisfaction of housing needs (or the right to
housing as such) is realized in immovable property; regardless of whether these are
used as a right of ownership or as a right of use, for example in the form of a lease.

3. Real Estate and Immovable Things

Pursuant to § 498, paragraph 1 of Act No. 89/2012 Coll., Civil Code, as
amended (hereinafter referred to as the "Civil Code"), the following applies:
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"Immovable things! are tracts of land and underground structures with a separate
intended purpose, as well as in rem rights therein and rights declared by a statute to
be immovable things. If another legal regulation provides that a certain thing is not
a component part of a tract of land, and such a thing cannot be transferred from
place to place without violating its substance, such a thing is also an immovable
thing.“ As the commentary literature states, however, the above list is not exhaustive
(taxative)?, as a unit (residential or non-residential) is also considered an immovable
thing (property), according to the § 1159 of the Civil Code.

It is surprising that the legislator neglected to mention a unit (residential or non-
residential; also called a flat in English) explicitly in the part of the Civil Code
dedicated to the general distribution of things. all the more so when the statistics
published on the website of the Czech Statistical Office clearly show that the
population living in housing units in the Czech Republic constitutes the majority of
the total population. 3 A residential unit as such is therefore an immovable object in
which the population in the country most often realizes the satisfaction of their
housing needs.

With effect from January 1, 2014, the Czech legislator introduced into the legal
system in relation to immovable property the roman principle traditionally called
superficies solo cedit. This principle can be translated, for example, in the following
way: "What whoever built on our land, even if he built in his own name, is ours

! It should be mentioned here that there is a certain translation problem that arises from the different
understanding of the term "real estate” in the English language on the one hand and in the Czech legal
terminology according to the Civil Code on the other hand. When literally translated into English, the
Czech law actually uses the term "immovable thing" or it could be also translated as “immovable
property”. The translation may seem somewhat strange, because in English language the term "real
estate” is commonly used for immovable things. But this is where the translation problem arises. The
term "real estate" is incorrect from the point of view of Czech legal terminology, because according to
Czech legislation, the subjective right connected to the immovable thing is also considered for a thing (§
489 and § 498 of the Civil Code). Thetefore, a subjective right is considered for a thing. But the term
"real estate", as understood in the English language, is a typical reference to houses, plots of land,
apartments and the like. This can be a translation problem in a situation where I am describing a right
connected to real estate, which is considered for a thing according to Czech legislation, but in the English
language, the term "real estate”" can no longer be used for the right. So, for some simplification, I will
mostly use the legal term "immovable thing" or a synonym “immovable property” in this article in order
to propetly describe the situation from the point of Czech law. The term "real estate" will be used more
where there is a reference to typical thing-real estate that is understood in the English language as "real
estate", for example a house.

2 HUBKOVA, Pavlina. § 498 [Movables and Immovable Things]. In: PETROV, . — VITISK, M. — BERAN,
V. et al: Cuil Code. 2nd edition (2nd wupdate). Prague: CH. Beck, 2023, marg.
no. 1.

3 Czech Statistical Office Website. Population living in  apartments. [Online]. Available at:
https://www.czso.cz/documents/10180/20541807/3.pdf/381cbabe-9ca7-4f46-9568-
88a7bb0504f6?version=1.0 (Accessed: 25/10/2023).
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according to natural law, because the building gives way to (i.e. shares the legal fate
of) the land." 4

According to the current Civil Code, land ownership includes the space above
and below the surface, buildings established on the land and other facilities,
including what is embedded in the land or fixed in the walls, including vegetation
that has grown on the land®; with the exception of temporaty constructions. ¢ It
should be added that some special laws may regulate specific elements in the
landscape that are not part of the land, despite the existence of a superficial principle;
for example, surface and underground waters” are not currently part of the land (nor
did they become with the effectivity of the Civil Code). There things are considered
to be res extra commercium. 8 By introducing the aforementioned principle into the
domestic legal system, the Czech Republic joined the majority of European states
whose legal systems are also based on proven Roman law traditions. ?

Personally, I believe that it was a rational step taken by the legislator with a
positive impact, as it is undoubtedly in the interest of property owners that the
ownership of the land and the building standing on this land be unified. This will
also prevent certain speculations with the sale of buildings without land (and vice
versa). This unfortunate practice happened quite often in the Czech Republic. Quite
often, before January 1, 2014 (i.e. before the entry into force of the new Civil Code),
it happened that the owner of the land and the owner of the house built on this land
were two different persons. This situation caused a lot of controversy. If this
happened only by a coincidence, then the owners were able to function side by side.
However, there were also cases where this situation was caused on purpose and was
then the subject of various speculations or illegal actions.

At the same time, however, it must be said that on the date when the new Civil
Code came into force, not all buildings became part of the land. In cases where the
building and the land had a different owners already before January 1, 2014, this did
not happen, as this would be an impermissible interference with property rights by
the state power. However, in the spirit of the superficial principle, the owner of the
building has a legal right of pre-emption buy to the land if there is a different owner
(and on the contrary).l? Even because of this right of pre-emption buy, further
unification of ownership of land and buildings standing on will occur in the future.

4+ BARTOSEK, M. — ZPEVAK, K. (ed.): Engyclopaedia of Roman Law. Prague: Panorama, 1981, p. 431.

5 Act No. 89/2012 Coll,, Civil Code, as amended, § 507.

¢ Act No. 89/2012 Coll,, Civil Code, as amended, § 506 subsection 1.

7 Act No. 254/2001 Coll.,, on Water and on Amendments to Certain Acts (Water Act), as amended,
Section 3, subsection 1.

8 These are therefote things excluded from trading. This was also confirmed by the Czech Supreme Court
in its judgment of June 4, 2008, file no. 22 Cdo 1244/2007.

9 Czech Government: Explanatory report to Act No. 89/2012 Coll., Civil Code, to § 505 - §509.

10 Act No. 89/2012 Coll., Civil Code, as amended, § 3056.
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Some immovable things are subject to the registration of the real estate cadastre.
The purpose of its existence is to provide the necessary information about
ownership and other rights to individual immovable property without further public
attention. '! With regard to the focus of this article, in the following lines I will deal
only with immovable things registered by the land register in accordance with the
provisions of § 3 of Act No. 256/2013 Coll., on the land register (cadastral law), as
amended (hereinafter only as the "Cadastral Act"). These are, for example, land,
structures, buildings, units, construction rights, etc. At first glance, it is obvious that
the most important immovable things are entered in the real estate cadastre - both
in terms of their value and also due to the need to keep records and an overview of
proprietary and other rights.

4. Differences in Acquiring Ownership Rights to Immovable Things
(Property) and Movable Things (Property)

According to Atticle 11 patragraph 1 of the Constitutional Act No. 23/1991
Coll., which introduces the Charter Of Fundamental Rights and Freedom as a
constitutional law of the Federal Assembly of the Czech and Slovak Federative
Republic, as amended, everyone has the right to own property. This right, as follows
from the very name of the legal regulation in question, is a right enshrined at the
level of legal norms of constitutional law. With regard to the system of the Charter
of Fundamental Rights and Freedoms, ownership right (right to own respectively)
is thus one of the basic human rights and freedoms, which also include, for example,
the right to life, the right to the inviolability of a person, the right to personal
freedom, the guarantee of the prohibition of forced labour, etc. The domestic
legislator attaches special importance to property rights. The manifestation of this
right is undoubtedly the possibility to own both movable and immovable things.

If it concerns the acquisition of ownership rights to immovable things registered
in the real estate cadastre (i.e. in the public list), this is fundamentally different from
the acquisition of ownership rights to movable things in some aspects. The subject
of this chapter will be a legal analysis of some of the differences.

The domestic legislator stipulated that everyone is entitled to choose any form
for legal actions, as long as this choice is not restricted by contractual arrangements
or the law.!? In the given case, it is a manifestation of the so-called principle of
informality of legal actions. In the Czech Republic, we currently distinguish between

11 Judgment of the Regional Court in Usti nad Labem of January 23, 2001, file no. 15 Ca 549/2000.
12 Act No. 89/2012 Coll., Civil Code, as amended, § 559.
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its two basic forms of legal action — established by law and according to the
agreement of the parties (contractual).!3

If it concerns the transfer of ownership rights to immovable things (property),
in accordance with § 560 of the Civil Code, the mandatory form of legal action is
written. In other words, according to the text of the law, the contracting parties are
forced to conclude a contract together in written form (regardless of whether it will
be a gift contract, a purchase contract or an exchange contract). Failure to comply
with this written form results in the invalidity of such legal action. ' This written
form most often takes the form of a document as a material substrate on which the
legal actions of the acting parties are either handwritten or directly printed.

In view of the rapid development of information technologies in the past
decade, the law also allows the transfer of ownership rights to immovable property
by means of a deed in electronic form. In accordance with the provisions of Section
7, Paragraph 1 of the Cadastral Act, such a document must be provided with a
qualified electronic time stamp. If the document in electronic form is signed with
an electronic signature, a recognized electronic signature must be used for signing.
This form of deed is not used very often in practice for transfers of immovable
property, mainly because of the legal requirements for a qualified electronic
signature, which ordinary people normally do not have. From my own practice as
an attorney-at-law, I know that the electronic form of the document was most often
used in the country relatively recently during the so-called lockdowns related to the
spread of the COVID-19 epidemic.

On the other hand, in the case of the transfer of movable property, it is possible
to conclude most contracts in oral form, although from the point of view of legal
certainty and possible litigation (and related evidence) it is also recommended to use
the written form.

The signatures of the contracting parties on the contract, which transfers
ownership of the immovable, must be officially verified. Generally speaking, official
verification of a signature in the Czech Republic takes place in such a way that the
person signing comes to a Czech office or post office. There is the "CzechPoint"
service here, which enables official signature verification. The person signing must
either sign himself in front of the official, or he can take the already written signature
as his own and declare that this signature is his. The whole event takes about 5
minutes and there is no need to pre-order.

13 HANDLAR, Jiff. § 559 [Form of Legal Actions|. In: LAVICKY, P. et al.: Civi/ Code I. General part (§ 1—654).
2nd edition. Prague: C. H. Beck, 2022, p. 1781.

14 BERAN, Vladimir. § 560 [Obligatory Written Form|. In: PETROV, J. — VITISK, M. — BERAN, V. et al.:
Civil Code. 2nd edition (2nd update). Prague: C.H. Beck, 2023, marg. no. 1.
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If the signatures are not officially verified, the cadastral office will not allow the
entry!® of the ownership right to the cadastre and will instead invite the proposet of
the entry to prove their authenticity within a thirty-day period from the date of
submission of the application for registration. !¢ Authenticity can be proven, for
example, by the signed person personally acknowledging before the cadastral office
that it is their own signature or a copy of their own signature. The cadastral
authorities also accept the attorney-at-law’s declaration of the authenticity of the
handwritten signature. This declaration is equivalent to an official verification of the
signature.!”

This is also different from the transfer of the ownership right to movable
property, as no public authority decides on these transfers, and there is no need for
the contracting parties to the transfer agreement to provide officially certified
signatures (most of the contracts by which the ownership right is transferred to
movable property, there is no need to use a written form either).

As already mentioned above, public authorities, namely cadastral offices, which
are evenly distributed in all regional towns of the Czech Republic, are a necessary
link in the process of transferring immovable property. These bodies performing
state administration decide whether or not to allow the proposed registration of the
entry of the ownership right in the real estate cadastre. It must be said that the
question of allowing the deposit of the ownership right is not based on a certain
administrative discretion of the relevant cadastral office, as the free will of the
contracting parties who have agreed on the transfer of the ownership right to the
immovable object in a certain way is of course respected, however the agreement of
the contracting parties cannot be boundless and must be in accordance with the
relevant provisions of the Cadastral Act, possibly also related by-laws. '® These
generally binding regulations falling under the scope of legal norms of public law
again do not limit free will in any way, but impose certain formal requirements on
the legal action consisting in the transfer of immovable property - whether it is the
proper specification of immovable property according to the Cadastral Act or the
examination of the very effectiveness of the transfer contract equally mandatory. In
the given case, this is again a diametrical difference compared to transfers of

15 The Cadastral Act recognizes three types of submissions — entry, record and note. Entry is used for
registration of constitution, change, termination, prescription of tights and recognition of their existence
or non-existence [e. g. ownership right, mortgage lien]. Record is such a registration into the cadastre, by
which the rights detived from the ownership right are registered (e. g. the right to deal with the state
property management). Note is such a registration into the cadastre, by which significant information
about real estate or owners is registered (e. g. execution order for sale of real estate).

1o Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 7 subsection 2.

17 Decree No. 357/2013 Coll., on the cadastre of real estate (cadastral dectree), as amended, § 63
subsection 1 letter a), b) and ¢).

18 For example, Decree No. 357/2013 Coll., on the real estate cadastre (cadastral decree), as amended.

235



Miroslav Chupac
Transferring Ownetship Right to Real Estate in the Czech Republic and Procedures at the Cadastral
Office

movable property, which in principle are not decided by any public authorities, and
the transfer of ownership rights to these movable properties is thus not conditioned
by the formal registration of ownership rights in any public register.

5. Acquisition of Ownership Rights to Immovable Things

As already mentioned above, in the case of the transfer of the ownership right
to an immovable thing, it is necessary to distinguish between whether it is an
immovable object that is the subject of registration in the real estate cadastre or an
immovable thing whose existence is not subject to any registration (the real estate
cadastre does not register every smallest immovable thing). With regard to the
chosen focus of this article, I will primarily focus on the transfer of ownership rights
to immovable thing that is registered in this public register.

In the event that the immovable thing is not entered in the public register, then
the legislator stipulated that the owner of the thing is determined upon its transfer
according to the following rule: "If a party transfers the ownership right to an item
not entered in the public register to various persons through successively concluded
contracts, the person to whom the transferor issued the item first acquires the
ownership right. If there is no such person, the person with whom the contract was
concluded, which took effect first, acquires the right of ownership." 17

In practice, such a thing is typically represented by, for example, a garden
pergola, gazebo or cottage, which, according to the historical development of
legislation, did not have to be registered in any public register at the time of its
creation. From my experience, I know that there is a rather negligible amount of
these immovable things. In the case of legal disputes over ownership of such things,
care is taken to protect good faith. 20

The situation is as follows for immovable things registered in the real estate
register. The ownership right to an immovable thing registered in the real estate
cadastre is acquired, without any exceptions, by allowing entry into the public list.?!

This entry has substantive legal effects. The process of acquiring the ownership
right to an immovable object registered in the real estate cadastre is a so-called two-
phase process. First, it is necessary to conclude the relevant contract (the so-called
entry document??). Subsequently, this document is submitted to the relevant
cadastral office together with a formal proposal for entry of the ownership right. In
the second phase of the transfer of immovable property, the public authority

19 Act No. 89/2012 Coll,, Civil Code, as amended, § 1100, subsection 1.

20 SVESTKA, J. — DVORAK, J. — FIALA, J. et al.: Civil Code. Comment. Volume II1. Prague: Wolters Kluwer
CR, 2014, p. 268.

21 Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 11 subsection 1.
22 Which can typically be considered a purchase contract, gift contract, exchange contract, etc.
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(cadastral office) decides on the permission of enter of the ownership right in the
real estate cadastre.

In principle, the cadastral office can decide in two legal ways - either it allows
the proposed deposit of ownership rights in accordance with the provisions of § 18,
subsection 1 of the Cadastral Act, or it does not allow it (denies the entry). 2

If the cadastral office finds out that the proposal for a deposit has all mandatory
requirements as of the date of its submission and the entry deed (contract) meets
the criteria established by the Cadastral Act, 2* it is obliged to decide on the
authorization of the proposed deposit of ownership rights.

The Constitutional Court of the Czech Republic has previously commented on
the above as follows: "In a situation where the contracting parties express their will
in a relevant manner, which there is no doubt about from the point of view of the
examined conditions, the cadastral office will "fulfill" the will of the parties to the
contractual relationship and make an entry in the form of an official constitutive
registration. The document expressing the will of the parties to the contractual
relationship is the legal title for its constitutive registration. The cadastre is public
and everyone is entitled to inspect it." 23

However, by law, the cadastral office cannot issue a decision to authorize an
entry carlier than after the expiration of a twenty-day period from the date of
sending information to the owners and other authorized persons that there is a legal
change in the given property. 20 In other words, the cadastral office does not decide
on the proposed deposit of the ownership right immediately, as soon as the proposal
together with the deposit deed is delivered to it, but at the eatliest after the above-
mentioned period has expired. This time delay between the submission of a proposal
for a deposit and the issuance of a decision by the cadastral office is justified as
follows in the professional literature: "During the discussion of the cadastral law,
legislators included the 20-day period in the text of the law for the purpose of
protecting property owners and other beneficiaries, in the event that dishonest
behaviour occurs in connection with the deposit procedure. The patticipants in the
proceedings can then take steps to protect interests protected by law when they
suspect such a situation, i.e. in particular that there is doubt about the authenticity
of the signature on the deposit document." %7

The specificity of the decision of the cadastral office, by which this public
authority authortizes the proposed deposit of the ownership right in the real estate
cadastre, is that in such a case the decision is not made in written form. Such a

2 Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 7 subsection 2.
2+ Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 17.

25 Resolution of the Constitutional Court of the Czech Republic of 8 July 1999, file no. PL US 11/99.

26 Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 16 subsection 1.
27 SUSTROVA, D.: Real estate cadastre from the point of view of practice and jurisprudence. 1st edition. Prague: C.H.
Beck, 2023, p. 65.
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decision cannot even be delivered to the participants of the deposit procedure. In
this sense, the Cadastral Act follows on from the previous legislation, as the decision
to authorize an entry is traditionally made in the Czech Republic by signing the new
information in the relevant administrative file (by making the entry, this positive
decision of the relevant cadastral office acquires legal force). 8 Subsequently, the
cadastral office will send the participants of the administrative procedure in question
a so-called notification about the entry of the ownership right in the real estate
cadastre. From which it is clear what entry was made and based on which title deed
was the entry made.? For the sake of clarity, the newly entered data in the real estate
cadastre are marked in red in the relevant written notice (which is not a decision, as
mentioned above). According to the provisions of Section 18, paragraph 4 of the
Cadastral Act, it follows that no ordinary or extraordinary remedy can be used
against the decision of the cadastral office, which allows the entry of rights.
However, the decision of the cadastral office can also be negative for
participants in the entry procedure. The cadastral office has the authority to reject a
proposal for permission to entry an ownership rights, even though the contracting
parties have freely agreed on the transfer of ownership rights to immovable
property. By law, the cadastral office obligatorily proceeds with this if the deposit
deed does not meet the attributes specified in § 17 of the Cadastral Act (for example,
if the deposit deed is not drawn up in the prescribed form, if the content of the
deposit deed does not justify the proposed deposit, if the participant in the deposit
procedure is limited in the possibility of to dispose of the immovable property
legally, etc.) or if the proposal for a deposit has lost its legal effects. 3 Before the
cadastral office issues a negative decision, it firstly informs the participants of the
proceedings in written form about the facts justifying the future negative decision
and allows them to inform themselves with the information and documents for
issuing the future decision (and possibly express their opinion), by personally
inspecting the file material at the relevant cadastral office workplace designated for
conducting a specific deposit procedure. It should be added that this is a right of
the parties to the proceedings, which they may (but may not) use within the specified
period. ' I know from legal practice that in some cases, at this stage, it is possible
to overturn the rejection decision of the cadastral office by presenting your legal
opinion and possibly supplementing the missing documents, however, this is more
the exception than the rule. However, from the point of view of the participant in
the cadastral proceedings, it is always desirable that this participant actively

28 Czech Government: Explanatory report to Act No. 256/2013 Coll. on the real estate cadastre (cadastral
law), No. 256/2013 report; to § 18.

2 Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 18 subsection 3.
3 Act No. 256/2013 Coll., on the Real Estate Cadastre (Cadastral Act), as amended, § 18 subsection 1.
31 SUSTROVA, D.: Real estate cadastre from the point of view of practice and jurisprudence. 1st edition. Prague: C.H.
Beck, 2023, p. 66.
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familiarizes himself with the position and attitude of the cadastral office and tries to
agree on another adequate procedural procedure with the relevant authorized
official. This procedure may also result in the eventual withdrawal of the proposal
for the deposit of ownership rights. According to the provisions of Section 18,
paragraph 5 of the Cadastral Act, no ordinary or extraordinary remedy is admissible
against the decision to reject the deposit, with the exception of a lawsuit filed under
Act No. 99/1963 Coll., Code of Civil Procedure. In this sense, the decision to allow
the deposit and the decision to reject the deposit are different. Another difference
lies in the fact that the latter type of decision is compulsorily drawn up in writing
and delivered to the participants in their own hands.

At the end of this chapter, however, it should be emphasized to the reader that
cadastral offices are not called upon to find law: "the cadastral office may only make
basic and simple legal considerations based on the content of the documents it
examines. It cannot resolve disputed legal issues (e.g. it cannot assess the conditions
under which rights arise, expire, change their content, transfer to other persons, etc.)
because it cannot deviate from its record-keeping role."3?

Despite this just-mentioned role, however, cadastral offices in the Czech
Republic as public authorities have a relatively stable and strong position, because
in view of the absence of proper and extraordinary remedies against their decisions,
each party to the proceedings is motivated to strictly adhere to the diction of the
relevant standards of the Cadastral Act and related regulations. This reason is purely
practical, since in the case of the transfer of immovable property as property of
considerable value, the parties to the proceedings prefer the speed of registration,
rather than the possible initiation of court proceedings, which may take several
years, and the outcome of which cannot be reliably predicted in advance, not even
by the parties authorized to provide legal services in all matters - i.e. advocates
(attorneys-at-law).

6. Selected Principles of the Real Estate Cadastre

The subject of this chapter will be a legal analysis of selected elementary
principles of the real estate cadastre. se principles are very important, as their
purpose is, among other things, to provide protection to persons acting in good
faith, or to enable persons (regardless of whether natural or legal entities) who show
an interest in providing information or documents that are the subject of real estate
cadastre registration. These legal principles are contained in generally binding legal
regulations. The Civil Code contains the main principles that are applicable to all
public lists (ie not only to the real estate cadastre). In the given case, it concerns the
principle of material publicity, the principle of tabulation, the principle of priority

32 Judgment of the Supreme Administrative Court of 16 May 2018, file no. 10 As 384/2017.
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and the principle of formal publicity. The Cadastral Act also enshrines the principle
of disposition, as well as the legal principle of legality. In this chapter, however, 1
will only focus on selected principles that make domestic legislation, for example,
regarding the provision of personal data from the real estate register, compared to
foreign legislation, unique to a certain extent.

6.1. Principle of Material Publicity

At the beginning of this sub-chapter, it should be mentioned that in the case of
a two-phase process of acquiring ownership rights to immovable things, which are
the subject of registration in the real estate cadastre, two elementary legal principles
enshrined in constitutional law may be in conflict. One of these principles is the
principle of the protection of property rights as a basic human right (which was
discussed in more detail in the introduction to chapter no. 2) and the principle of
legal certainty and the protection of good faith. 33

The conflict of these legal principles in relation to immovable property has
already been the subject of a ruling by the Constitutional Court of the Czech
Republic, from which the following follows: "Since the principle of protecting the
good faith of the new acquirer works against the principle of protecting the property
rights of the original owner, it is necessaty to find a practical concordance between
the two conflicting principles in such a way that the maximum of both is preserved,
and if this is not possible, then in such a way that the result is compatible with a
general idea of justice.” *

In other words, the Constitutional Court of the Czech Republic did not provide
any "universal guidance" in this regard, on the basis of which it would be possible
to decide legal disputes regarding ownership between the previous and the new
owner of the immovable property in the future.

Commentary literature on the centre of the legal principles just mentioned states
the following: "These principles then meet in practice in certain situations in such a
way that their application is mutually exclusive and it is necessary to choose which
of them will be given priority - whether the protection of the property right of the
real owner ot the protection of the legal certainty of the bona fide acquirer."3>

The principle of material publicity, also referred to in the professional literature
as the principle of good faith, stands on the imaginary "ladder" of the basic
principles of the real estate cadastre. This principle follows from the provisions of
§ 984 of the Civil Code and is generally applicable to some other public lists (but

33 SUSTROVA, D.: Real estate cadastre from the point of view of practice and jurisprudence. 1st edition. Prague: C.H.
Beck, 2023, p. 7.

34 Decision of the Constitutional Court of the Czech Republic of 11 May 2011, file no. II. US 165/11.

3 VRZALOVA, Lenka. § 984 [The principle of material publicity]. In: SPACIL, J. — KRALIK, M. et al.: Civi/
Code 111. Real rights (§ 976—1474). 2nd edition. Prague: C. H. Beck, 2021, p. 38, marg. no. 2.
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not all). It is applicable only in cases where there is a discrepancy between the actual
status and the legal status recorded in the public list. On the basis of this principle,
it is legally possible for a person interested in acquiring the right of ownership when
acquiring it from an unauthorized person and meeting the legal conditions to
actually acquire the right of ownership in accordance with generally binding legal
regulations, regardless of the will of the real owner. However, these conditions were
set quite strictly by the legislator, and must be met cumulatively in order for the
acquisition of ownership rights from an unauthorized person to occur: 1) the
existence of a discrepancy between the actual status and the status entered in the
public register — real estate cadastre; 2) the acquisition of the right took place on the
basis of legal action, 3) the legal action was based on payment (i. e. not for free), 4)
the acquirer acquired the right in good faith, 5) the acquirer acquired the right from
a person entered in the public register, 6) the real owner did not exercise his right in
accordance with the procedure established by law.3

6.2. Principle of Intabulation

As already mentioned above, the process of acquiring the ownership right to
immovable property, which is the subject of real estate cadastre registration, is a so-
called two-phase process. This two-phase nature can be characterized as follows:
the basic condition is the creation of a binding relationship (typically the conclusion
of a purchase contract, within the framework of which the contracting parties agree
on the transfer of ownership rights to immovable property registered in the land
registry), which has inter partes effects. As the Supreme Court of the Czech
Republic?” has previously ruled: "In order to acquire the ownership right to the
immovable property thus contractually transferred and thus to complete the
substantive legal effects erga omnes, it is necessary to deposit this ownership right
in the real estate cadastre." 38

If it is intabulation itself, then it is a process of recording the rights to immovable
things, which are the subject of the registration of the real estate cadastre. The
intabulation principle is applied in some legal systems, where ownership rights to
immovable objects actually acquire legal protection only after they are intabulated
(recorded) in the public register (i.e. in the case of the Czech Republic in the real
estate cadastre). With the use of the intabulation principle, the transparency of (not
only) ownership rights is ensured to a certain extent. Furthermore, this

3 Act No. 89/2012 Coll., Civil Code, as amended, § 984.

37 The Supreme Court, with its seat in Brno, is the highest judicial authority in matters falling within the
jurisdiction of courts in civil and criminal proceedings, with the exception of matters decided by the
Constitutional Court and the Supreme Administrative Court.

38 Judgment of the Supreme Court of 31 March 2011, file no. 30 Cdo 3991/2010.
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simultaneously reduces legal uncertainty in the event of potential disputes regarding
this basic human right.

6.3. Principle of Formal Publicity

The principle of formal publicity is closely related to the above-mentioned
principle of material publicity. This principle actually means that anyone has the
right to view the public list (that is, also the real estate cadastre), without having to
justify the realization of this right in any way, or prove that they have a legal interest
in this view. This legal principle is specified in § 52 paragraph 1 of the Cadastral Act
as follows: "Everyone has the right to inspect the cadastre, obtain descriptions,
extracts or sketches from it for their own needs and obtain data from the collection
of documents from it, unless otherwise stipulated." This is related to the rule
enshrined in the Civil Code, according to which no one is excused for not knowing
the data entered in the public register. After all, this follows from the logic of the
matter, because if any person did not have the right to inspect the real estate
cadastre, the legislator could not enshrine the mentioned rule that ignorance is no
excuse (§ 980, subsection 1 of the Civil Code).

If it concerns data recorded in the real estate cadastre, then in the case of a
natural person, his name, surname, birth date and address of permanent residence
are recorded in the real estate cadastre. It also contains a special “birth number®,
which is unique number for every citizen of the Czech Republic (similar as the social
security number in the United States, for example). At first glance, it is clear that
this is relatively sensitive personal data, which in its entirety provides a clear
identification of a specific natural person. If it concerns the registration of birth
numbers and other personal information, this is justified, among other things, as
follows: "Given that there are a number of persons registered in the cadastre who
have the same name, surname and date of birth as another person registered in the
cadastre (approx. 6,000 duplicated data and even about 150 tripled data), while the
address is not from the series for reasons of reliable identification data, it is also
necessaty to keep the birth number for unambiguous identification of the owner."%

Regarding Regulation (EU) 2016/679 of the European Patliament and of the
Council of 27 April 2016 on the protection of natural persons in connection with
the processing of personal data and on the free movement of such data and on the
repeal of Directive 95/46/EC (General Data Protection Regulation), then this does
not apply to the provision of any data from the real estate cadastre. In the provisions
of § 1 paragraph 1 of the Cadastral Act, it is stated that the real estate cadastre is a

3 State Administration of Land Sutveying and Cadastre website. Rea/ estate cadastre and personal data
protection [Online]. Available at: https:/ /www.cuzk.cz/Je-dobre-vedet/Ochrana-osobnich-
udaju/Katastr-nemovitosti-a-ochrana-osobnich-udaju.aspx (Accessed: 31/10/2023).
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public list. Also, the GDPR makes an exception if the published data has been
published based on legal provisions of the given state.*’ It follows that the subjects
of personal data do not have to grant the administrator of personal data any consent
to the processing of personal data, when the law expressly assumes that the personal
data of persons will be processed and published in the manner prescribed by law.

In other words, anyone can look up (or request their provision) any data in the
real estate cadastre (or such data that the real estate cadastre records in accordance
with the law), while the relevant cadastral authorities are obliged to provide this data
upon request, without any justification.

There is another point of interest in the Czech Republic regarding the
registration of immovable property. The internet portal of Czech maps (mapy.cz),
which is similar to the well-known maps.google.com, is owned by a private
company. However, this portal is linked to the land registry records in the sense
that, upon correctly entering any existing address in the Czech Republic, the user is
also offered a link to the land registry website, and with two simple clicks it is thus
possible to find out the ownet's name, surname and residential address (ot co-
owners) of real estate located at the searched address. Although this may seem like
a violation of the principles for publishing personal data, the opposite is true (and
Czech courts and authorities do not have a problem with this yet). In essence, it
"only" happened that a private company processed the I'T connection between maps
and data published in the real estate cadastre. This "only" resulted in the use of the
legal principles of formal publicity (everyone has the right to look into the real estate
cadastre without proving anything) and material publicity (everyone can have
confidence in the status recorded in the real estate cadastre and this is binding) and
the use of modern I'T means to make it easier search. In other words, there is no
problem with this procedure yet, since it is "only" applying the principle of formal
publicity and material publicity.*!

7. Conclusion

The satisfaction of housing needs is currently realized by natural persons in
immovable property. In the Czech Republic, mainly in those that are subject to the
registration of the real estate cadastre, which is a public list according to the law.
The purpose of the real estate cadastre is to record rights to immovable property
(not only those of ownership), as well as to provide information on ownership and
other rights relating to specific real estate.

40 Article 6 subsection 1 of the GDPR.
# ' This has been shown to the audience during my presentation of my contribution during the II. ASCEA
international conference.
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The transfer of the ownership right to an immovable object registered in the real
estate cadastre is specific in many respects and differs from the transfer of this basic
human right to other things (especially movable things) by, for example, establishing
a mandatory form for legal proceedings and, in particular, the so-called two-phase
transfer of ownership rights. Even if at the beginning of the transfer of the
ownership right to an immovable object there is in most cases a contract (regardless
of whether it is a purchase, gift or exchange), the acquisition of the ownership right
to an immovable object, which is the subject of the registration of the real estate
cadastre, takes place only on the basis of a complex legal fact (i.e. conclusion of the
relevant contract and deposit of the ownership right in the real estate cadastre, based
on a positive decision of the relevant cadastral office). In other words, the transfer
of immovable property in which it is possible to satisfy the need for housing is
ultimately always decided by the state, through its authorities, while respecting the
free will of the transferor and the acquirer of these immovable property.

From this it can be concluded that the state attaches extraordinary importance
to business transactions consisting in the transfer of immovable property. This fact
can also be a manifestation of the individual's right to satisfy his housing needs, or
the right to an apartment.

In view of the fact that the legislator excluded the use of ordinary and
extraordinary remedies against the decision of the cadastral authorities, which
affects, among other things, the transfer of immovable property, everyone is the
addressee of the legal norms. That is, the future participant in the cadastral
proceedings is effectively "motivated" to comply without further ado with all the
mandatory requirements of this type of legal action, as well as to fulfill all the
requirements of the Cadastral Act, including bylaws.

All activities of cadastral offices, or the management of the real estate cadastre
is subject to several basic principles, such as the principle of material publicity, the
principle of priority, the principle of intabulation or the principle of formal publicity.

From the point of view of the public, the combination of the principle of
material and formal publicity is extremely important, as on the basis of which the
good faith of acting persons is protected, as it is possible to obtain personal data of
other persons registered in the real estate register, without any proof of legal interest
or other legally relevant reason.

Although the transfer of ownership rights to immovable property may appear at
first glance to be quite complicated and formalized in the country, it should be added
that the rules set in this way guarantee a certain degree of security and transparency
of transfers of ownership rights to immovable property, which are the subject of
registration in the real estate cadastre. This is correct and desirable from my point
of view. Real estate generally has a considerable market value, which always rises in
the long term, and it is in the public interest that transfers of ownership rights to

244



Studia Turisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

such things are under a certain "microscope” of the public authority, which enters
into the transfer of ownership rights in its second phase.
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Unsuitable Environmental Conditions and the Right to Asylum —
Rethinking Migration in the 21st Century

Abstract: The following article presents the issue of emerging migratory pressures of people
who see inadequate environmental conditions as reasons for their movement. This reflection
first offers a basic introduction to the notions of environmental migrants, particularly in the
context of public international law, human rights law and specifically in comparison with the
existing global refugee regime. Next, the different types of migration that can be subsumed
under such population movements are introduced. Subsequently, possible ways of dealing
with environmental migration in the future are outlined with their advantages and pitfalls.
Keywords: environmental migtration, environmental degradation, climate change, climate
refugees
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1. Introduction

At the beginning of September 2015, the then President of the European
Commission, Jean-Claude Juncker, delivered, among others, the following sentence
in his annual speech to the European Parliament "/...] Climate change is one of the root
causes of a new migration phenomenon. Climate refugees will become a new challenge - if we do not
act swifth."" By the end of 2020, according to the International Organization for
Migration (IOM), there were more than 60 million irregular migrants in the world,
some of whom were also migrants due to poor environmental conditions. However,
according to publicly available data, this number is growing steadily?, and by the
middle of this century it is estimated that the number of people migrating for
environmental reasons could reach 1 billion.? So, what is the regime for people from

* JUDr. Piero Orlandin, LL.M., Doctoral student at the Department of Environmental Law at the Faculty
of Law of Chatles University

v State of the Union 2015: Time for Honesty, Unity and Solidarity. [online].[cit. 15/11/2023] Available online:
https://ec.curopa.cu/commission/presscorner/detail/en/SPEECH_15_5614

2 IOM. (n.d.). World Migration Report 2022. World migration report. [online].[cit. 10/11/2023]
Available online: https://worldmigrationreport.iom.int/wmr-2022-interactive/

3 Kdo jsou environmentilni migrants a jakd privnd fiprava se na né vitahuje. Ustav mezinarodnich vztaha Expertise
to impact. (nd). [online]. [cit. 20/11/2023] Available online: https://www.iir.cz/kdo-jsou-
environmentalni-migranti-a-jaka-pravni-uprava-se-na-ne-vztahuje
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this large group who migrate because of unsuitable environmental conditions? And
is the time ripe for a slow rethink of global asylum policy?

2. State of “play” today

As can be seen from the opening remarks, environmental migration, or the
transboundary movement of people for inappropriate environmental reasons, will
be one of the most significant challenges facing parts of the developed world in the
future. However, even today, this issue is already significantly influencing the
discourse of the biggest institutional-political players of today. If we look once again
at the excerpt from the speech by the then President of the European Commission,
Jean-Claude Juncker, we can note that perhaps the most significant fact is that, as in
2015, also today* in 2023 it is still not sufficiently reflected in the field of
international law that climate change and its consequences for humans and their
environment significantly affect the fundamental human rights and freedoms of
individuals®, which in turn intensifies the existing migratory pressures. So how does
the international refugee and migration community reflect the issue of migration
caused or exacerbated by climate change or other serious environmental damage?

First, the international legal regime does not define anything like environmental
refugees in terms of a distinct category (1); furthermore, people who leave their
current places of residence for reasons which may include environmental refugees
are not subject to any special legal regime in terms of their protection (2); from
which it can be concluded that environmental migration as a coherent group is not
defined as a /fegal concept (3).

However, the fact that environmental migration and persons migrating for
environmental reasons do not have a corresponding definition in the international
legal regime does not mean that they are not defined at all. According to the
definition published by the IOM, environmental migrants are defined as "/PJersons
or groups of persons who, for compelling reasons of sudden or progressive changes in the environment
that adversely affect their lives or living conditions, are obliged to leave their habitnal homes, or
choose to do so, either temporarily or permanently, and who move either within their conntry or
abroad."

+ LUSTGARTEN, A.: The Great Climate Migration has begun. The New York Times, 2020. July 23. [online].
[cit. 22/11/2023] Available online:
https://www.nytimes.com/interactive/2020/07/23 /magazine/ climate-migration.html

> OHCHR. Frequently Asked Questions on Human Rights and Climate Change [Fact S heet]. United Nations (New
York and Geneva: Office of the United Nations High Commissioner for Human Rights, 2021). p. 2-17.
¢ Environmental migration: IOM, UN Migration: Environmental Migration Portal. IOM, UN Migration
|  Environmental Migration Portal. (n.d). [online]. [cit. 25/11/2023] Available online:
https://environmentalmigration.iom.int/environmental-migration
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As we can see from the generally accepted IOM definition, environmental
migration therefore refers to people who are affected by adverse changes both
immediately” but also as part of changes that occur gradually in their immediate
environment. 8

From the point of view of the general international law regime, it is important
to distinguish between two concepts that are not entirely interchangeable.

Whereas in the case of an environmental refugee, it will be ,, [someone who] owing
to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not
bhaving a nationality and being ontside the country of his former babitnal residence, is unable or,
owing to such fear, is unwilling to return to it.”

Thus, in the case of an environmental #grant it is a person who is outside his or
her country of origin and who at the same time wishes to reside in such new country
for an unspecified period of time while doing so voluntarily and does not have the rights
of a refugee!? or a citizen of that country.!!

As can be seen, there are fundamental differences between the above two
concepts. The first is the aspect of will (wigrants) versus the aspect of coercion
(refugees). While the former is more of a factual element, the following element will
be strictly formal in terms of the rules that govern the phenomena in question. While
in the case of migration, and therefore migration for more or less environmental
reasons, the regulation is national and entirely at the will of the individual states, in
the case of refugees, and therefore also refugees for environmental reasons, it will
always be the basis established by the international system and administered by the
part of it that is called refugee law or international humanitarian law and the treaties
and conventions linked to it. It is also important to mention the human rights
dimension to the issue under discussion, which is increasingly being raised in
relation to the cross-border movement of people due to inadequate living conditions
and environment.

The human rights that can be, or are, discussed in the context of cross-border
movement of persons are now quite clearly established by the general doctrine and

7 For example, sudden floods, widespread fires, hurricanes, or even wars that render a specific area
uninhabitable.

8 Here we will most often talk about desertification, rising sea levels or the general disappearance of
drinking water.

2 See att. (1(A)(2) of the 1951 Refugee Convention) Available online: http://www.unhcr.org/about-
unhcr/who-we-are/1951-refugee-convention.

10" In this case, therefore, the environmental refugee whose reasons for claiming the right of asylum can
be subsumed under the Refugee Convention.

1 Migrant definiion | UNHCR. (nd). UNHCR. [online]. [cit. 27/11/2023] Available
online: https://emergency.unhcr.org/protection/legal-framework /migrant-definition#0
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decision-making practice of regional human rights institutions.!? The same is true in
the case of significantly inadequate environmental conditions as a reason for leaving
one's current place of residence and subsequently migrating to states that are more
suitable in terms of living conditions for the person concerned. Most often and
almost exclusively, we encounter human rights as the right to privacy and family life
is the first to be referred to. Then there is freedom and security. The right to the
protection of life. The right to adequate standard of living, as well as human rights
of a collective nature.

A relatively watershed moment within the international recognition of the
discussed topic was United Nations Human Rights Council Resolution 48/13 of
2021, in which the Council stated, that the effects of climate change interfere with
the enjoyment of the human right'? to a clean, healthy and sustainable envitonment
and, together with the degradation of the environment, presents direct and indirect
consequences for the enjoyment of all human rights and fundamental freedoms.

Of course, an unfit or unlivable environment may not be caused solely by the
impacts of ongoing climate change, but the resolution makes clear that
environmental degradation, together with the negative impacts of climate change,
have direct and indirect consequences on the enjoyment of all human rights and fundamental
freedomss. This is a statement that must be taken quite seriously from a body at the
level of the United Nations Human Rights Council and can also be taken as a further
step towards a future redefinition of global migration policy, or opening up the
question of incorporating or creating a new category of the highest migration
protection - asylum - also to matters of unlivable conditions in an inadequate
environment.

That is is a view of today's envitonmental migration and the possible opening
up of the future question of granting asylum'# on environmental grounds.

3. Possible patheways
Before presenting the basic options for approaches to cross-border migration,

it is useful to briefly return to definitions. I have already outlined the basic
differences between environmental migrants and so-called environmental refugees.

12 OHCHR and climate change | ohchr. (n.d). [online]. [cit. 28/11/2023] Available
online: https://www.ohchr.org/en/climate-change

13 In the same resolution, the Council recognized the right to a clean, healthy and sustainable
environment as a fundamental human right that is essential to the enjoyment of other human rights and
fundamental freedoms and to the existing international legal regime. In this regard, cf. paragraphs 1 and
2 of Council Resolution 48/13.

4 Tt should be noted hete that the term "asylum" is currently used only in the field of refugee law and
in the context of the regime established by the 1951 Convention Relating to the Status of Refugees and
its 1967 Protocol of Implementation.
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However, even within the category of environmental migration, it is not possible to
speak of only one all-encompassing category. Providing an example is necessary in
order to subsequently present different approaches, as certain ways of dealing with
environmental migration will only be relevant for a certain, specific type of
environmental migration.

T have already outlined that the key aspect in the case of environmental migration
is volition, that is, migrants are 70> in existential danger to their lives, but this does
not mean that the given potential or actual danger is the same in all situations.

In 2007, the IMO distinguished environmental migrants into four categories,
depending on the stage of their reason for migration. !¢

The first category is people who migrate because of a gradual change in the
quality of the environment. For example, the only source of livelihood in a patticular
place is being depleted. In this case migration may be temporary or permanent.

The second category is people who migrate because of advanced degradation or
inability to use the environment in a given place. Such a case may be, for example,
the complete drying up of an area or the impossibility (and therefore not only the
deterioration of the quality) of any activity for the sufficient survival of the
inhabitants in a given place. In this case migration is almost always permanent.

The third category is people migrating as a result of an extreme event - for
example, various hurricanes or major flood waves that can set back certain smaller
and less developed countries with inadequate infrastructure by several decades. In
this case migration is almost always temporary, however in some cases may also be
permanent.

The fourth and final categorisation includes people who are forced to
permanently change their place of residence, most often as a result of industrial or
developmental changes in the area. Thus, the most common causes are
deforestation and industrial or agricultural development in the Global South.!” It
should be noted here that in the vast majority of cases, this does not involve cross-
border movement of people, but rather the movement of people within a single
territorial unit. This migration within a state is always, by definition, permanent.

As can be seen, all these different species could be classified under the so-called
environmental migration. Note that they contain different motivations. This is one
of the reasons why it is so difficult to come to any kind of global consensus on this
section of migration. Take, for example, refugee and asylum law. The basic
motivation is survival and the preservation of one of the highest values - life and
health. But is this always so obvious in the case of environmental migration?

15> Compared to refugees under the Convention Relating to the Status of Refugees.
16 MO, Discussion Note: Migration and the Environment, MC/INF/288, November 2007.
17 An interesting example is the clearing and loss of land by indigenous peoples in the Amazon rainforest.
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Either way, the current regulation of environmental migration (in the broad
sense) is now judged to be inadequate. As already mentioned, this is for several
reasons. Almost no regulation applies to them, and what would already apply to
some persons does so mainly because the persons in question fall under other
categories that are much better and more comprehensively regulated.!8

So, what are the solutions that can be observed in the discourse? The first is the
adoption of some type of soft law document that would regulate the area more.

The international community has already attempted to do this with the adoption
of the Global Compact for Migration by the United Nations General Assembly in
2018.1 The problem, however, was that the compact is only general in nature and
not enough attention is paid to environmental migration. Resistance from certain
states may also be a problem, as they had quite a lot of reservations about adopting
this non-binding legal institute anyway.?

The second option is to adopt some type of binding legal document. According
to Bilkova, there are basically only three types of such.?!

The first would be the adoption of a new protocol to the 1951 Convention Relating
to the Status of Refugees. This would bring the definition of "environmental migrant"
(in the narrower sense) under the wing of the Convention. However, the question
would be who to include in such a definition from among the above and who not.
It is clear that embodying the broadest number of such migrants was
counterproductive as it would lead to an overload of signatory states.

Another option would be the way through the 1992 Protocol to the UN
Framework Convention on Climate Change (UNFCCC). Since the UNFCCC is the only
real hard law climate document, and has a large number of signatories, the adoption
of a supplementary protocol defining a "climate migrant" could be a type of
solution. However, leaving aside the same problems as the previous point, here there
would be the added aspect that the above would very likely have to be downgraded
to environmental degradation (gradual or immediate) related to ongoing climate
change. What would then be required in the case of people migrating from areas
affected by significant environmental degradation not caused by climate change?

18 For example, refugees from war zones or persons persecuted for reasons listed in the Convention
Relating to the Status of Refugees.

19 Global Compact for Safe, orderly and regular migration (A/RES/73/195). International Organization
for Migration. (nd.). https://www.iom.int/resources/global-compact-safe-ordetly-and-regular-

migration/res/73/195
20 GOTEV, G.: Slovakia becomes 8th EU country to oppose Global Migtation Pact, 2018. November 26.
WWW.euractiv.com. [online]. [cit. 29/11/2023] Available online:

https://www.euractiv.com/section/ future-eu/news/slovakia-becomes-8th-eu-country-opposing-the-
global-migration-pact/

20 BILKOVA, V.: Kdo json environmentdlni migranti a jakd privni iiprava se na né vztabuje. Ustay mezinarodnich
vztahd - Expertise to impact. https://www.iir.cz/kdo-jsou-environmentalni-migranti-a-jaka-pravni-
uprava-se-na-ne-vztahuje
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The third option would be to adopt a separate instrument that would regulate
the area of environmental migration separately and would clearly define the basic
rules on the basis of which a person migrating from an area (State) would or would
not fall within the definition. Accordingly, he/she would be further treated in the
destination area (State).

4. Conclusion

It is more than obvious that the solution to this issue is not simple. We will
certainly not see any hard law instrument regulating this issue in the near future.
Even if the will of a large majority of states were to agree on a new sub-definition
of an environmental migrant, it would still be unclear what categories of persons
from the above division would fall under the definition of such an environmental
migrant/refugee. Furthermore, such a document would certainly take more than
five, or more likely up to ten, years to develop before a scientific and political
consensus could be found. However, as can be seen, the pressures from certain
international organisations, especially human rights bodies, are already coming.

In contrast, a soft law document specifically adopted to regulate this issue could
be a type of solution, especially in the context of bringing the issue of environmental
migrants into the global political-diplomatic discourse (if it is not already there).

Part of the solution would be strict compliance with climate commitments
already made, especially by the world's major polluters, some of whom are often the
destination of people who migrate because of (but not exclusively) unsuitable and
unlivable environmental conditions.

Either way, the grounds for discussion on this topic will not stop anytime soon,
for as Anne Peters, a prominent German-Swiss lawyer specializing in public
international law and Director of the Max Planck Institute, wrote in a commentary
at the end of 2018 on the then discussion around the adoption of the Global
Compact for Migration, ,,whatever short-term effects the current public debate on the Migration
Compact will have for this text itself, it will not terminate the global efforts to regulate migration,
becanse the need for global regulation — preceded and prepared by open and trans-national
deliberations — will not go away.‘” Because as the famous economic dictum goes —
where there is demand, there should eventually be supply.
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Impact of Crime Circumstances on Judge's Punishment Discretion in
French Law

Abstract: This article aims to illustrate the effects of the circumstances of the offense on the
judge’s discretion in individualizing the sentence: Human criminality is a social phenomenon
that cannot be imagined or attributed to any civilization. The issue of the circumstances of
crime is crucial in both theoretical and practical terms. It focuses on the injunctive legal
requirements and encompasses both the criminal phenomenon and subordinate elements!.
The judiciary's automated treatment of the elements of the crime in sentencing is due to the
specialization in the auxiliary criminal law sciences and the failure of the injunctive texts to
master the criminal law system. The research questions the French legislator's ability to apply
the crime theory to ensure the accused's rights before the judge imposed a penalty,
considering the crime's direct effect and the accused's personality compatibility. The French
Criminal Code of 1992 addresses the circumstances of the crime in detail, despite it already
being present since 1898. French jurist Raymond Salle emphasized that the punishment must
be compatible with the ctime's circumstances and the offendet's personality?, considering
their past and future. This personalization of punishment is a manifestation of humanization,
adapting the punishment to the perpetrator of the crime. The principle of individualization
in French criminal legislation requires legislators to clearly outline each crime and provide
courts with the necessary tools to adjust punishments based on the crime's circumstances.
This produces an effect on all contributors or participants in the crime, even if they ate
ignorant of it. The circumstances of a crime can be divided into material and moral
circumstances, as committing the crime after a previous determination to kill indicates a
personality with a high degree of criminal danger, necessitating an increase in social
prevention measures.? This research aims to examine the impact of crime circumstances on
judicial punishment discretion in French law. It will involve a literature review, legal analysis,
case study analysis, interviews, surveys, legislative analysis, comparative analysis, and
statistical analysis. The study will also consider ethical considerations, participant
confidentiality, and ethical standards in legal research. The findings will be synthesized to
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draw comprehensive conclusions about the influence of ctime circumstances on judicial
punishment discretion in French law. The research will be subjected to peer review and
validation to ensure the validity and reliability of the research outcomes. The study will
provide insights into practical applications of legal principles under examination.* The
circumstances of the crime can be divided according to the effects generated by it into
aggravating and mitigating circumstances. The French Law has several penalties that swing
between the lowest and highest limits, allowing the judge to choose the penalty limit
according to the criminal's circumstances. However, this authority granted to the judge is not
absolute, as the legislator obliges the judge to explain his decision when granting the accused
mitigating or aggravating circumstances>.

Keywords: Crime circumstances, Judge's discretionary power, Individualization of
punishment, French criminal legislation, Aggravating and mitigating circumstances, Penalty
limits
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1. Introduction

In the ever-evolving landscape of criminal jurisprudence, the intricate
relationship between the circumstances surrounding a crime and the ensuing legal
ramifications has been a subject of profound exploration®.

This research endeavors to delve into the nuanced evolution of criminal
jurisprudence, particularly within the context of French legislation, where a
paradigm shift has occurred, emphasizing the significance of the theory of the
circumstances of the crime’.

Rooted in the historical precedence set by ancient legal codes such as the Code
of Hammurabi and Roman law, the French legislator has strategically redirected the
focus from the victim-centric approach to a comprehensive evaluation of criminal
behavior8. This redirection manifests in the French Criminal Code, a legal
framework that empowers judges with discretionary authority, allowing them to
tailor punishments based on the compelling necessities and specific circumstances
surrounding each criminal act.

+ DAINOW: Civil Cone of Louisiana, ""T'he Lonisiana Civil Law," XV at XVII (1961 Ed.). See also, e.g. PASCAL:
A Report on the French Civil Code Revision Project, and 25 TUL. L. REV. 205, 212-13, 1951.

5 DANIO: The Constitutional and Judicial Organization of France and Germany and Some Comparisons of Civil Lan
and Common Law Systems, 37 IND. LJ. 1, 11, 27-28, 43-44, 1961.

¢ Ireland, Louisiana's Legal System Reappraised, 11 TUL. L. REV. 585 (1937). Com Mint, Stare Decisis
in Louisiana, 7 TUL. L. REV. 100 (1933).

7'The 1937 dispute and the leading articles involved are briefly summatized in Bros-Man, a Controversy
and a Challenge, 12 Tool. L. REV. 239 (1938).

8 TUCKER: The Code and the Common Law in Louisiana, 29 TUL. 1. REV. 739, 757-59, 1955.
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As the theoretical foundations of crime circumstances become a subject of
ongoing debates among legal scholars, the practical application of these theories
encounters challenges, notably in certain sections of the Moroccan Criminal Code”.
This research aims to navigate the theoretical and practical significance of crime
circumstances, exploring the implications for automated judicial treatment and the
specialized knowledge required by judges in auxiliary criminal sciences.

Beyond the theoretical discourse, this study employs a methodological design
grounded in the French double-division school, offering a comprehensive analysis
of the nature and types of circumstances surrounding criminal acts. The exploration
extends to the personalization of punishment within the fabric of French legislation,
highlighting the legislator's emphasis on aligning punitive measures with both the
circumstances of the crime and the individual characteristics of the offender!?.

Debates surrounding the extent of judges’ powers in criminal legislation,
coupled with considerations of constitutional principles and the relativity of equality
in French criminal laws'!, provide a critical backdrop. Legal scholars' emphasis on
the nuanced distinction between “formal equality” and “apparent equality” further
contributes to the discourse on the delicate balance between individual rights and
societal interests!2,

This research goes on to characterize the circumstances of a crime, delineating
their three fundamental attributes and highlighting their crucial role in implementing
the principle of individualization. The classification of circumstances based on their
nature into material and personal aspects enriches our understanding of their
influence on both tangible and moral elements of a crime!3.

As the study progresses, it scrutinizes aggravating circumstances, distinguishing
between general and specific instances, with a spotlight on recidivism as a pertinent
example. The importance of these circumstances in shaping judicial discretion for
the personalized application of punishment is emphasized, adding layers of
complexity to the evolving landscape of criminal justice!*.

An exploration of the controls guiding the judge’s work, informed by
discretionary power, underscores the necessity for precise criminal legislation to
prevent multiple interpretations!>. Aspects such as criminal seriousness, criminal

® PLANIOL: Civil Law Treatise (1939) (Louisiana State Law Institute translation, 1969, 6 vols.); F. GiNy,
Method Of Interpretation and Sources of Private Positive Law, 2

10y, Standard Indemnity Company, 97 So. 2d 435 (La. App. 1st Cir. 1957), discussed in TATE: ,,Policy”
in Judicial Decisions, 20 LA. L. Revd. 62, 72-74, 1959.

11 PROSSER: The Assault Upon the Citadel (Strict Liability to the Consumer), 69 YALE L.J. 1099, 1960.,
PROSSER: The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REV. 791, 1966.

12 \WHITE: The Right of Recovery for Prenatal Injuries, 12 LA. L. Revd. 383, 1952.

13 LA. Civ. CODE art. 29 (1870); Cooper v. Black, 39 So.2d 352 (La. App. Or. 1923); Note, 12 LA. L.
REV. 519 (1952).

14 Majority and concurring opinions in Robichaux v. Huppenbauer, 258 La. 139, 245 So.2d 385 (1971).
15 MALONE: Comparative Negligence-Lonisiana's Forgotten Heritage, 6 LA. L. REV. 125, 1945.
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tendency, and the judge’s reasoning for rulings emerge as pivotal considerations in
this complex interplay.

The research extends its purview to the role of the personal file in criminal
justice, illuminating its vital role in unraveling the intricacies of the offender’s
personality and circumstances'¢. Legislative requirements for file organization and
criteria affecting conditional release conditions provide insights into the practical
implementation of individualized justice.

Culminating in a reflection on criminal sociology’s role in understanding
mitigating circumstances, the research sheds light on external factors influencing
criminal phenomena.

The examination of conditional release and judicial discretion!’, considering
personal, family, and social life circumstances, underscores the dynamic nature of
individualized justice in the contemporary legal landscape!8.

This research navigates the multifaceted dimensions of the modern criminal
policy of individualizing punishment, highlighting the imperative for judges to
possess broad authority. The delineation of the limits of the judge’s authority in
mitigating or aggravating penalties serves as a critical reminder of the delicate
balance required in the pursuit of justice, with an emphasis on robust controls and
restrictions within the framework of discretionary power!.

2. The Evolutionary of Theories and their Application in the French Criminal
Code

This research explores the evolution of legal theories, specifically their
application within the French Criminal Code. The French legislator has strategically
emphasized the theory of the circumstances of the crime. The study delves into the
historical foundations, theoretical underpinnings, and practical implications of this
evolution, unraveling its multifaceted dimensions within the context of the French
legal system?.

The research uses a methodological design grounded in the French double-
division school to scrutinize the nature, types, and classifications of circumstances
surrounding criminal acts, offering a nuanced perspective on the personalization of

16 STONE: Comparative Negligence, 17 LA. BAR J. 15 (1969).

7 K. IAAWE.LYN. THE COMMON LAW TRADITION: DECIDING APPEALS (1960), passim
but esp. at 36-45, 62-76.

18 Hubbert v. Mud, 187 So.2d 503 (La. App. 3d Cir. 1960), critically noted, 13 Loy. L. REV. 189 (1967)
and 41 Tool. L. Rave. 942 (1967).

19" Miami Corporation v. State, 186 La. 784, 173 So. 315 (1936), overruling State v. Ervin, 173 La. 507,
138 So. 84 (1931).

20 Coulson v. Anthony Hamlin, Inc., 93 So.2d 557 (La. App. Or. 1955), off had 233 La. 798, 98 So.2d
193 (1957).
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punishment enshrined in the Criminal Code of 1992. The exploration extends to
debates over judges’ powers, the characteristics of circumstances, and their
profound influence on the delicate balance between law and reality?!.

The French Criminal Code reflects these theories, as they grant judges
discretionary power when approving the punishment by increasing or mitigating it
as a compelling necessity for the crime or act committed, taking into account the
circumstances surrounding it from a legal standpoint. However, the practical
application of the theory of the circumstances of the crime may face difficulties, as
is evident in the judicial treatment of the penal texts that frame it, especially from
Chapters 121 to 131 of the French Criminal Code?2.

This research provides a comprehensive understanding of the modern criminal
policy of individualizing punishment within the French legal landscape, focusing on
the evolution of legal theories and their application within the French Criminal
Code?.

3. Sentencing Dynamics: Exploring Personal, Concrete, and Mixed
Circumstances in French Criminal Law

This research explores the dynamics of sentencing within French criminal law,
focusing on personal, concrete, and mixed circumstances?®. These circumstances
significantly influence the severity and nature of criminal penalties, serving as crucial
factors in the judge's discretionary power. The study aims to understand the nuanced
distinctions between personal and concrete circumstances, their impact on criminal
behavior, and their subsequent influence on the sentencing process?.

3.1. The matetrial circumstances

These citcumstances are considered an element of the material element of the
crime, which is represented by the criminality, whether negative or positive - and
the relationship is in addition to the criminal result?.

These circumstances add to the material element and increase or reduce the
punishment, including those related to time, such as committing the crime of theft
at night stipulated in the Criminal Code, where the penalty is transferred from one
to five years, as it is inferred from this chapter that the crime Theft is considered a

2! Louisiana State Law Institute Translation, 1963. 39. 1d., §§ 51-59, 92-108.

22 GINY, cited supra, note 38, passim (e.g. Sections 101, 106, 107)

2 Hill v.Lundin & Associates, Inc., 260 La. 542, 256, So.2d 620 (1972) and Pierre v. Allstate Insurance
Company, 257 La. 471, 242 So.2d 821 (1970)

24 Naquin v. Calais, 181 So.2d 885 (La. App. 1st Cir. 19606)

%5 Anderson v. Rowan Dirilling Co., 150 So.2d 828 (La. App. 3d Cir. 1963)

26 Santo Bello v. New York, - U.S. , 92 S. Ct. 495 (1971).
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misdemeanor?’. However, by referring to the French ctiminal code, we find that it
stipulates that the punishment be increased and limited to imprisonment from ten
to twenty years if the theft is accompanied by at least two of the circumstances
stipulated in the French criminal code, including committing the theft at night and
committing it by two or more people.

These circumstances also include what relates to the place, such as a haunted
house, and what relates to the means used in committing the crime, such as the use
of forged keys in the crime of theft, for example. It is important to point out that
the material circumstances, that is, the tangible ones, affect all contributors and
participants in the crime, even if they are ignorant of them, according to the last
paragraph of Chapter 130 of the Criminal Code?8.

3.2. Personal circumstances:

Those circumstances are that are associated with the moral element of the crime,
and they have two forms. The first form assumes an increase in the seriousness of
the criminal will, and the same applies to premeditation or premeditation in
premeditated murder crimes?. The reason for this emphasis is that committing the
crime after a previous determination to commit it indicates a personality with a high
degree of criminal danger, and the prior determination to kill makes it easier for the
perpetrator to carry out the crime and thus increases the risks to which the victim is
exposed, which necessitates an increase in social prevention measures constituted
by the criminal punishment. There is a group of jurists and criminologists who do
not accept the evidence that these methods indicate the seriousness of the criminal
personality, arguing that premeditation is the best criterion for determining the
seriousness of the offender®.

As for the second image, it assumes a characteristic of the offender and means
an influence on the level of seriousness of the criminal personality. An example of
this is the characteristic of the servant in the crime of theft, and the prescription of
the doctor in the crime of abortion. After this paragraph, it should be noted that
personal circumstances are limited to their shareholders, as the French legislator was
keen to stipulate in Chapter 130 of the Code of Criminal Code that personal

27 Ordinance of February 2, 1945, art. 8, paragraphs 4 and 5.

28 Decree no. 58-1304 of Dec. 23, 1958, concern ant application du C. proc. pan. Art D.16, 1.0. Dec. 4,
1958, p. 11776, Dall. (Lg.) 1959, 100.

2 ROUVIER: Théorie g6ndrale du droit, Histoire des doctrines juridiques et philosophie des valenrs sociales, 2nd Edition,
Dalloz Publishing House, 2005, page 69.

3 Studii de Drept Romanesc. Year 15 (48), no. 1-2/2003. Page 19.
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circumstances that result in aggravation, reduction, or exemption from the penalty
do not affect anyone except those who have it3L.

3.3. Mixed circumstances

Arise when personal and concrete factors intertwine, creating a unique set of
challenges for legal interpretation and sentencing. The study explores the nuanced
nature of these circumstances, investigating how their convergence can significantly
affect the description of a crime and subsequently influence the severity of
penalties®. Through an in-depth analysis of relevant legal frameworks and case
studies, the research aims to provide clatity on the complexities surrounding mixed
citcumstances. By examining their effects on the judicial decision-making process,
this study contributes to a more comprehensive understanding of the dynamics
involved in navigating mixed circumstances within criminal law.

4. Exploring the Theoretical and Practical Significance of Crime
Circumstances

The importance of the citcumstances of a crime lies in its theoretical and
practical aspects. The theoretical level involves the injunctive legal requirements that
deal with the circumstances of the crime, which is still the subject of interest and
debate among researchers®. Crime is closely linked to humans as a social
phenomenon, and most countries establish injunctive provisions that criminalize
and punish based on the principle of legitimacy3+.

The nature of crime in modernity has led to the literature treating this theory as
a fertile ground for assessing the penalty. However, it is deeper than that,
encompassing forms related to the criminal phenomenon and a subsidiary element.
The clements of the crime are also considered?.

On the practical level, there is an automated treatment of the judiciary in
considering the circumstances of the crime when estimating the penalty. This is due
to their compulsion to specialize in auxiliary criminal sciences and the failure of the
injunctive texts regulating this theory to extend and dominate the penal system. The
quality of the text cannot be judged theoretically, as it always needs activation and
application. Therefore, this presentation should be open to judicial rulings and
decisions to be livelier.

SUTERR: Introduction gendrale an droit, Tth Edition, Dalloz Publishing House. 2006, page 45.

32 ROUBIER, op. Cit, page 76.

33 MALAURIE. Op. Cit. Page 315.

34 ROUBIER, op. Cit, page 80.

3 VALLIMIRESCU: Tratat de Enciclopedia dreptubi. Lumina Lex Publishing House. Bucharest, 1999, page
166.
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The topic revolves around the ability of French law to apply the theory of crime
circumstances to ensure the rights of the accused before the judge pronounced the
penalty.

The proposed method and research plan consider reality as moving and law as
static, with opposition and conflict arising from ambiguity and complexity. To
highlight the relationship between the criminal and the circumstances in which the
crime was committed, the methodologists use the dialectical approach and the
descriptive approach.

This approach analyzes each aspect of the crime and its description, aiming to
establish a harmonious relationship between the two. The judiciary plays a crucial
role in regulating the rhythm of this harmony?3°.

The central problem will be addressed using a methodological design based on
the French double-division school. We first study the nature of the circumstances
and types of the crime; secondly, we study the effects of the circumstances of the
crime on the judge’s discretion in determining the penalty.

There is almost unanimity on the part of jurisprudence and judiciary that a crime
can only be committed if its material and moral elements are present. The material
element is the criminal behavior, and the moral element is the criminal intent,
knowledge of the nature of the behavior and the result it leads to, the will for the
behavior and the result together for intentional crimes, and unintentional error for
unintentional crimes. The two elements may be attached to a circumstance of the
crime that is different from its description?”.

The French legislator addressed the circumstances of the crime in the Criminal
Code of 1992 in Articles 24-132 to 70-132, which had already been present in the
French Criminal Code since 1898. According to French jurist Raymond Salle, the
punishment must be compatible with the circumstances of the crime and the
personality of the offender. The personalization of punishment appears as a
manifestation of its humanization, by adapting the punishment to the perpetrator
of the crime.

The French Constitutional Council recognized the personal nature of
punishment as a natural result of the principle of the necessity of punishments,
which requires the legislator to stipulate each crime in a clear and precise manner
and that each punishment must be proportionate to the crime committed and its
circumstances. The principle of individualization applies to forcing the legislator to
give the courts the necessary means to change the punishment according to the

3 Quote from Vallimarescu, op. cit., page 364.
37 DANIGOR — DOGARU — DANIGOR: Teoria generala a dreptului, C. H. Beck Publishing House, Bucharest.
2000, page 151.
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circumstances of each crime and preventing the legislator from issuing rulings that
meet the circumstances simultaneously?®.

The current Penal Code has enshrined this principle, as Article 1-132 states “any
punishment imposed must be individnal” and in the second paragraph within the limits
under the law. The court determines the nature of the sentences and the system
depending on the circumstances of the crime and the personality of the
petpetrator.

Some researchers argue that the judge's powers in criminal legislation are not
limited and are not framed by the principle of criminal legality, as stated in Article 8
of the French Declaration of the Rights of Man and the Citizen of 1789.

Therefore, we must distinguish between “formal equality” and “apparent
equality,” as Professor Muriel Delmas-Marty states: “Strict formal equality prevents
taking into account the specific characteristics of each case and each person.”

The theoretical significance of the circumstances of a crime lies in legal
requirements dealing with its injunctive aspects, contributing to ongoing debates
among researchers. At a practical level, automated judicial treatment considers these
circumstances, relying on the specialization of judges in auxiliary criminal sciences®.

5. Judicial Powers in the Context of French Criminal Legislation

This research delves into the nuanced landscape of judicial powers within the
framework of French criminal legislation. Focusing on the intersection of
constitutional principles, legal relativity, and the practical exercise of judicial
authority, the study aims to unravel the complex dynamics that shape the role of
judges in the French legal system. The exploration spans debate over the extent and
limitations of judicial powers, with particular attention to the constitutional principle
of equality. Emphasizing the relativity of equality in French criminal laws, the
research scrutinizes the judge's role in considering the character and danger of the
offender during sentencing*!.

The distinction between “formal equality” and “apparent equality” becomes a
focal point, with scholars offering insights into the intricate balance required to
uphold justice while considering the unique circumstances of each case. Through a
comprehensive analysis,

38 DJUVARA: Teoria generald a dreptubi (Enciclopedia juridical). All Publishing House. Bucharest, 1995, page
473.

3 BERGEL, op. cit. page 311.

40 VALLIMARESCU, Treaty of Law Encyclopedia, Lumina Lex Publishing House, Bucharest, 1999.

“ DANIGOR — DOGARU — DANIGOR: General Law Theory, C. H. Beck Publishing House, Bucharest, 2006.
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This research contributes to a deeper understanding of how judges navigate
their discretionary powers, ensuring a delicate equilibrium between legal principles
and the demands of individual cases within the French criminal justice system*.

5.1. Aggravating circumstances in French criminal law

French law allows judges to increase penalties under specific circumstances, as
outlined in Articles 132-9 and 132-10 of the Criminal Code. For example, if a natural
person is already definitively sentenced for a crime or offense punishable by ten
years of imprisonment, committing a similar offense within ten years from the
expiration or prescription of the previous sentence results in a doubling of the
maximum imprisonment and fine incurred. Similarly, if the individual commits an
offense punishable by a prison sentence of more than one year and less than ten
years within five years from the expiration or prescription of the prior sentence, the
maximum penalties are again doubled. Article 132-10 extends this provision to
instances where a person, previously sentenced for an offense, repeats the same
offense or an assimilated one within five years from the expiration or prescription
of the previous sentence, leading to a doubling of maximum prison sentences and
fines®.

Aggravating circumstances in French criminal law refer to factors that increase
the severity of penalties for crimes. These circumstances can be general or specific
and can be applied to all crimes or a small number of crimes. Common examples of
aggravating circumstances include recidivism, which involves the repetition of
criminal behavior by an individual who has previously been convicted and punished,
and the use of encryption means in information systems. Understanding these
different types of recidivism is crucial for legal and criminal justice professionals to
tailor interventions and sentencing strategies effectively*4.

The severity of harm inflicted by a crime may also be considered an aggravating
circumstance. The extent of harm caused to victims is considered when determining
the gravity of the offense. Prejudice to vulnerable persons, acts involving cruelty,
torture, or inhumane treatment may be considered aggravating circumstances.
Crimes committed as part of a gang or organized criminal activity may be treated
more severely. Abuse of power or authority, racial or hate motivation, and
aggravation based on the victim's status may also lead to increased penalties.

French criminal law aims to ensure that penalties are proportionate to the gravity
of the offense and that aggravating circumstances are taken into account during
sentencing to achieve justice and deterrence.

42 ALEXANDRESCO: Romanian civil law, principles, volume 1, Graphic Workshops SOCEC, Bucharest, 1926.
43 MAZILU: General Theory of Law, 2nd edition, All Beck Publishing House, Bucharest, 2000.
4 MIHAL: Law foundations, volumes 1 11, All Beck Publishing House, Bucharest, 2003.
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5.2. Mitigating factors in French criminal law

French law grants discretionary powers to judges under Article 131.4-1, which
emphasizes a nuanced and rehabilitative approach to criminal sentencing. This
includes home detention under electronic surveillance, which acknowledges that
traditional imprisonment may not always be the most effective means of addressing
criminal behavior.#

The conditions imposed during home detention, such as the obligation to wear
an electronic monitoring device and the specified reasons for permitted absences,
illustrate a balanced approach, acknowledging the need for supervision while also
facilitating the individual's participation in essential activities such as work,
education, or medical treatment#,

The provision allowing the court to implement assistance measures to support
social reclassification underscores a holistic approach to criminal justice. Addressing
the root causes of criminal behavior and providing necessary support can contribute
to reducing the likelihood of reoffending. By offering assistance tailored to the
individual's needs, the legal system aims not only to punish but also to actively
contribute to the social rehabilitation and reintegration of the convicted person.

Mitigating factors in French criminal law include psychological or mental health
issues, genuine remorse and rehabilitation efforts, first-time offender status,
voluntary cooperation with authorities, age and maturity of the offender, no serious
harm caused, duress or coercion, and circumstances of necessity. These factors
underscore the principles of proportionality and individualization in sentencing,
allowing the legal system to consider the unique circumstances of each case and
tailor penalties accordingly*.

Criminal sociology plays a crucial role in understanding criminal phenomena,
emphasizing the examination of external factors. The French judiciary uses
psychological expertise to determine mitigating circumstances, and for penalties
ranging from twenty to ten years, compensation includes imprisonment for five to
ten years or two to five years, or a prison sentence ranging from one to five years.

The powers granted to judges under Article 131.4-1 demonstrate a thoughtful
and multifaceted approach to criminal justice in France, emphasizing individualized
sentencing, electronic monitoring, and support for social reintegration*s.

4 MIHAL: The Foundations offlaid. The Theory on the Beginning of Objective Law, volume 111, All Beck Publishing
House, Bucharest, 2004.

4 BERGEL : Theorie gendrale du droit, 4th Edition, Dalloz Publishing House.

47 GRIDEL : Le role de la Cour de Cassation Frangaise dans I 'laboration et la consicration, op. cit, page 311.

48 MALAURIE: Anthology of legal thinking, Humanities Publishing House, Bucharest, 1996.
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The modern criminal policy of individualizing punishment requires judges to
have broad authority to evaluate case elements, and evidence, prove guilt, and
determine penalties and measures.

5.3. The Significance of Personal Files in the Adjudication Process of French
Criminal Justice

The importance of the profile is highlighted in criminal justice because it helps
judges determine the seriousness of the crime and the potential for mitigating
circumstances. The French judiciary uses these criteria to ensure that the criminal's
personality and circumstances are taken into account in the decision-making
process®.

The importance of the personal file is highlighted in criminal justice, as it is
difficult for judges to know the personality of the offender without examining his
actions and the perpetrator of the crime. The legislation was guided by the
stipulation that this file should be at the disposal of the judge before he issues his
ruling. One of the requirements of criminal justice is to research the circumstances
of the crime to apply the principle of uniqueness of punishment by studying the
personality of the offender. The positivist school is credited with making criminal
thought move from the crime to the criminal, and the guidance was as we mentioned
in the file above™.

It discusses the organization of the profile and the criteria affecting the granting
of conditions. Legislative regulation of the criminal’s file is required when the
investigating judge is asked to conduct a preliminary investigation that includes
investigating the character of the accused and the circumstances surrounding him,
whether familial, economic, or social. This file accompanies the accused until his
appearance before the criminal court. It becomes a comprehensive file about the
personality of the accused and his various circumstances so that the reasons
affecting the determination of the punishment are identified.

5.4. Criminal Sociology and Mitigating circumstances
Criminal sociology is considered one of the auxiliary disciplines of criminal

sciences that attributes the causes of crime to the influence of the social
environment and the social and economic factors that surround it. Care in this

4 HANGA: Dreptul tebnicajuridica, Iumina Lex Publishing House. Bucharest, 2000. page 80.
0 LONESCU: Justified fi jurisprudent in status de Drept, Universal Juridical Publishing House, Bucharest, 2008,
page 115.
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science is based on studying external factors as well as the environment in which
the criminal lives.

Naturally, the personal file includes information about the perpetrator, and the
French judiciary uses this data during the deliberation process to grant him lenient
conditions ot not.

In France, sociology secks to explain criminal phenomena by investigating their
causes in the criminal’s psychology, thoughts, and emotions. Criminal behavior
finds its explanation in psychological and neurological pathological factors such as
instinctive deviations, unbridled emotions, inferiority complexes, or psychological
complexes. Tests and sessions conducted by psychiatrists with the accused and
studying the criminal's personality are used to determine the basis for providing
mitigating or aggravating circumstances®.

The French Penal Code of 1810 introduced the concept of the psychological
contract, which stipulated that there was no crime or misdemeanor if the perpetrator
was in a state of madness, or at the time of sin, or when he committed it in the
presence of force. He was unable to resist while committing it. The first doctors in
France recognized the importance of “the need for psychological expertise in
criminal cases” to understand the circumstances of the commission of an act while
taking into account mitigating circumstances.

There are three personal criteria that the judge adopts in determining the
conditions that must be met: the motives for the crime, whether they should be
mitigated or not, and the behavior of the criminal during and after committing the
crime. If the motive does not affect the commission of the crime and its
responsibility®3, it affects the judge’s authority to give conditions to the accused.

The importance of conditional release in judicial rulings lies in the circumstances
of the criminal’s personal, family, and social life. These circumstances include the
offender's childhood environment, lack of parental care, and psychological
complexes that create mitigating circumstances. The judge may waive the maximum
penalty if there are mitigating symptoms, or exceed it if there is an aggravating
circumstance>*.

The conditions are not legally specified, but are determined by law, and are
applied whenever they exist, and the judge has no role in them. Circumstances are
not legally determined, but rather a function of the judge's jurisdiction and
discretion. The legislator determines the special conditions when they exist, and the
judge has no opinion on them.

51 ROUBIER, op. cit. page 76.

2 VIDA: Orientating post-modernist in processual de create a dreptului, Studii de Drept Romanesc, (45), no. 1-
2/2000, page 28.

33 Studii de Drept Romanesc.15 (48), no. 1-2/2003. Page 19.

54 1d., art. 418, paragraph 3.
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5.5. Judicial Work Oversight: A Study on Controls Based on the Judge's
Discretionary Power

The judge’s power to impose a sentence is not absolute but s restricted to ensure
the correct application of the penalty.

The judge's reasoning for the sentence, if mitigating circumstances are granted,
can lead to a correct assessment of the penalty or procedure assigned to the facts. If
the court does not take into account mitigating circumstances or its presiding judge
fails to ask, its decisions can be overturned and annulled>>.

The judge’s power to reduce the penalty is relative, as the legislator obliges the
judge to explain his decision to grant mitigating circumstances, exercise this power
within the minimum and maximum limits set for the penalty, and set controls that
help in estimating the penalty.

The study discusses the controls of the judge's work based on his discretionaty
powet, which are determinants at the heart of the ctiminal legislator's work within
the framework of the principle of legality. These controls ate essential for the judge's
freedom, whether it is interpreting or applying texts or dealing with the controls
framing the principle of individualization of punishment.

The concept of criminal seriousness in French legislation is an extension of the
positivist school led by Judge Gruffalo, who raised this idea as a basis for the
appropriateness of punishment. Criminal competency indicates the permanent
corruption of the criminal and determines the amount of evil expected to occur
from them. The criterion for criminal danger is the criminal's lack of response to
society, contrary to other customs.

The committed crime in itself is considered a clear expression of the gravity of
the criminal danger inherent in the criminal. The judge reaches this danger through
various means, such as the method of carrying out the crime or achieving its material
element. The seriousness of the harm or danger resulting from the act and the extent
of criminal intent, whether intentional or unintentional, are also considered>’.

The legal chapters within French criminal law delineate the limitations of the
powers granted to judges, emphasizing the need for proportionality and careful
consideration in sentencing. Article 131-19 outlines restrictions on the judge's
authority in imposing a ban on issuing checks, while Article 131-18 restricts the
judge's authority when dealing with contraventions. Article 131-15 places

% Decree no. 58-1304 of Dec. 23, 1958, concerning application du C. proc. pan. Art D.16, 1.0. Dec. 4,
1958, p. 11776, Dall. (Lg.) 1959, 100.

50 Ordinance of February 2, 1945, art. 8, paragraphs 4 and 5.

57 Constitution of October 4, 1958, and the law on the status of the magistracy.
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constraints on the imposition of fines, emphasizing that fines cannot be imposed
cumulatively with deptivation or restriction of rights penalties®®.

In the realm of socio-judicial monitoring, Article 131-20 limits the judge’s
powers to the specified duration of monitoring, ensuring that the monitoring period
aligns with the severity of the offense and facilitates an appropriate balance between
supervision and individual rights. Section 131-36-11 outlines the judge's limitations
in ordering placement under mobile electronic surveillance, emphasizing the
importance of a reliable and feasible monitoring system.

Articles 132.2 and 132-4 address concurrent offenses, limiting the judge to
impose each penalty individually for concurrent offenses, preventing excessive
punishment for multiple crimes. Article 132-8 establishes restrictions on the
maximum penalty a judge can impose, tying it to the nature of the crime and the
maximum penalty set by law.

Finally, Article 132-17 outlines minimum thresholds for imprisonment in cases
of legal recidivism, aiming to strike a balance between punishment and
rehabilitation.

6. Conclusion

It is clear from this study that the French legislator dealt with the circumstances
of the crime as a fertile ground for individualizing the penalty with a kind of
selectivity and ambiguity, starting from not specifying the nature or meaning of the
controls represented by the criminal seriousness and criminal tendency to the
reasoning or what is known as the reasoning for the rulings in the injunctive matter.

The criminal legislation must be precise and its concepts not subject to multiple
interpretations so that the judge, when applying it, does not fall into the trap of
wasting the rights of the citizen in general and the accused in particular, because the
essence of the punishment that is based on the circumstances must include within
it the philosophy of reforming the offender as a social patient, and thus He must be
returned to society safe and sound.

There are two types of pluralism: formal and material. Formal pluralism occurs
when a single criminal act can be described with several descriptions, while real or
material pluralism occurs when multiple crimes are committed simultaneously or
successively without an unappeasable ruling. In these cases, the judge imposes a
single penalty for all crimes, provided they do not exceed the maximum limit legally
prescribed. Recidivism is a reason for aggravating the penalty; Habit is also
considered an aggravating circumstance.

3 Dectee no. 58-1304 of Dec. 23, 1958, concerning application du C. proc. pan. Art D.16, 1.0. Dec. 4,
1958, p. 11776, Dall. (Lg.) 1959, 100.
3 Pierre v. Allstate Insurance Company, 257 La. 471, 242 So.2d 821 (1970)
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The judge's discretionary power to individualize the penalty depends on the
circumstances of the crime. Establishing justice and controlling and punishing
perpetrators within the principle of legality is considered one of the most important
obligations placed on the state. If the criminal has circumstances that make them
worthy of clemency, the judge can issue a merciful ruling within a framework that
does not conflict with the injunctive legal rule. However, in cases where the
punishment does not align with the criminal's personality, the judge must apply the
maximum penalties.
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Fejezetek a kalozok jogi helyzetének torténetébdl

Absztrakt: A tanulmany célja hogy atfogd képet kapjunk a kalézok jogi megitélésének
valtozasardl a torténelem soran, kulonds figyelemmel az ellentik val6 fellépés jellemz6
modjaira, az altaluk gyakorta megvaldsitott blincselekményekre, az ezekért kiszabott jellemzé
buntetésekre, a kalézkodas kialakuldsinak korilményeire és a rehabiliticié eseteire. A
tanulmanyban az Skori Réma, a koézépkor, a 18. szazad, a 19. szdzadi Kina és napjaink
kal6zainak jogi helyzetét is bemutatom. Kutatdsom sordn egyarant felhasznaltam magyar és
kulfoldi cikkeket és koteteket, valamint, az adott korban sziiletett eredeti forrast.
Kulcsszavak: Kaléz, Roéma, Kina, kézépkor, szomaliai kal6zok

Abstract: The main goal of my study is to form a comprehensive picture of the legal status
of pirates in various stages of history, paying special attention to the specific actions against
pirates, the crimes they usually commited, the punishment they usually get, the conditions of
formation of piracy, and the cases of rehabilitation. In this study i present the cases of pirates
in ancient Rome, the middle age, the 18th centuty, the 19th century China and the modern
age. For my research I used hungarian and foreign studies and books, and original resources
from the said ages.

Keywords: Pirate, Rome, China, Middle age, Pirates of Somalia

DOI: https://doi.org/10.46942/SIDM.2024.2.277-292

1. Bevezetés

"Minden dllan ellenségei, minden nép ellenségei” - Cicero ezekkel a szavakkal illette a
kal6zokat. A torténelem soran sok altalanos tévhit alakult ki veliik kapcsolatban. A
cikkem elsédleges célja az, hogy atfogd képet adjon a kalézok allami és jogi
megitélésérdl a torténelem soran, és hogy az adott kor allamai hogyan tekintettek
rajuk: ellenségként, eszkézként vagy sziikséges rosszként - mint azt a késébbiekben
latni fogjuk, mind a harom esetre talalunk példat. A tanulmianyomban olyan, a
kal6zkodas szempontjabol fontos térténelmi allomasokat mutatok be, mint az 6kor
- ezen belil az 6kori Réma - a kézépkor, a 18. szazad - kiemelve Anglia szerepét a

* Dr. Rasi Viktoria Eszter, 1. éves doktorandusz hallgat6, Miskolci Egyetem, Allam- ¢és Jogtudomanyi
Kar, Deak Ferenc Doktori Iskola, Jogtorténeti és Jogelméleti Intézet, Rémai Jogi Tanszék. TémavezetS:
Prof. Dr. Sary Pal intézetigazgato, intézeti tanszékvezetd egyetemi tanar

1,,Communishostisomnium, hostisgentiumomnium” (De officiis 3,29).
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kal6zok elleni kizdelemben. Szervezettsége és mérete miatt kilon fejezetet
szenteltem a 19. szazadi kinai kalézoknak, végil a 20-21. szazad kalézokra
vonatkozo6 jogi értelmezését mutatom be, kiemelve a szomaliai kalézokat, és az
ellentik tett fellépéseket. A tanulmany soran a kovetkezé kérdésekre keresem a
valaszt:

- Az egyes korokban milyen fogalmi keretek vonatkoztak a kalézokra? Az
adott korban milyen tevékenységeket valositottak meg a kal6zok?

- Miért alakult ki és meddig maradt fenn az adott korban a kal6zkodas?

- Az érintett allamok hogyan viszonyultak a kal6zokhoz? Milyen
intézkedéseket tettek elleniik és ezek mennyire bizonyultak jogosnak és
hatasosnak?

- Voltak-e olyan személyek, akik a kalézokat nem tldézend6 binozbknek,
hanem felhasznalhat6 eréforrasnak tekintettékr? Ha igen, ez a felhasznalas
milyen formaban tértént?

2. A kal6zkodas kialakulasa - kalézok az 0kori Romaban

A sz6 szoros értelemben vett kalozkodas az 6korban jelent meg, nem sokkal
azutan, hogy a Foldkozi-tenger partvidékén létrejottek a mar hadsereggel és
hadiflottaval szervezett allamalakulatok. Az ilyen allamok kozott teriileteken €16, a
tarsadalmi fejlédés korabbi szakaszaiban megrekedt népek esetében nem alltak fenn
azok a feltételek, ami lehet6vé tették volna az 6nallé gazdasagi élet kialakulasat, ezért
létiiket rablasbél tudtik fenntartani. 2

Magardl a kalézkodasrol nem maradt fenn antik jogi meghatarozas igy a kalézok
altalanos fogalmanak okori értelmezését tobb forras és feljegyzés alapjan a
kovetkez6képpen hatarozhatjuk meg: kalézok ez alapjan azok a személyek, akik
tengeren vagy tengerr6l a partra érkezve, illetve a szarazfold belsejében
nyereségvagybol, erészakkal megsértik masok személyi vagy vagyonbiztonsagat. Az
mar az 6korban is 4ltalinosan elfogadott allaspont volt, hogy a kalézok kilonbség
nélkill minden hajoéra, partmenti varosra és ezek minden lakojara veszélyt jelentenck,
ezaltal minden 4llam ellenségeinek mindsultek. Ez a kévetkeztetés tehat megegyezik
Cicero a tanulminyom elején idézett szavaival.?

Az Okorban az dallamokat a kalézokhoz fGz6d6 kapcsolatuk alapjan két
csoportba sorolhatjuk. Az els6é csoportban tartoznak azok az allamok, amelyek a
kal6zokkal szovetkeztek, vagy legalabbis nem léptek fel aktivan elleniik, mig a
masikba azok az allamok, amelyek harcban alltak a kalézokkal. Réma kezdetben az
els6 csoportba tartozott. Ennek az egyik kézenfekvé oka az volt, hogy mig
vilagbirodalomma nem valt, Réma nem szentelt killonsebb figyelmet a tengeri

> MAROTI E.: Kalizkodds a romai polgirhaborik kordban; Budapest: Akadémiai kiad6 1972. 7.
3 MAROTI E.: 7-10.
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kereskedelemnek. A szOvetségeseit és sajat polgarait megvédte a kalézoktdl, de aktiv
szerepet nem vallalt az ellentik folyé harcban. A valtozas a Kr. e. 2. szazadban a
kilikia kalézok miatt kovetkezett be. #

A foldrajzi természeti viszonyai, a tarsadalmi fejlédés elmaradasa, és a zavaros
politikai helyzet mind idealis kbzpontta tette a kalézok szamara a Kisazsia délkeleti
partvidékén fekvé Kilikiat. A rajtatitések kezdetben Sziria ellen iranyultak, ennek is
koszonhetd, hogy Réma sokaig nem vallalt aktfv szerepet a kalézok elleni harcban,
s6t az olcsé rabszolgakereskedelem miatt - ami a kal6zoknak volt készonhets -
kényszerszovetség alakult ki kozte és a kalozok kozott, melynek része volt az is, hogy
eltirte a garazdalkoddsukat. A Kr. e. 2. szazad végére a romai és italiai keresked6k
tengeri tjai mar egyaltalin nem voltak biztonsigosnak mondhatéak. A kalézok
Roéma ellenségeivel szévetkeztek, sulyos karokat okoztak, és a rémai polgarokat
veszélyeztették, ekkora mar egyaltalan nem voltak tekintettel a gérég és rémai
tzletemberek érdekeire, ami arra kényszeritette Romat, hogy aktivan fellépjen
ellentik.

Az elsé fontosabb kisétlet erre Marcus Antonius nevéhez kothetd, aki Kr. e.
102-100 kozott inditott hadjaratot ellenik. A hadjarat - amelyben példaul a
rodosziak is jelentSs részt vallaltak - eredményeképpen M. Antonius t&bb hajé felett
is gy6zelmet aratott, és megalapozta a kés6bbi Cilicia tartomany alapjait. Kevésbé
szerencsés eredménye a gy6zelmének az volt, hogy néhany évvel kés6bb az éltala
uldozétt kalézok elraboltdk a birtokdrél M. Antonius lanyat. ©

Ebbdl az id6szakbdl szintén fontos kezdeményezésként emelhetjiik ki a Lex de
piratis persequendist, ami a tengeri hajozas és kereskedelem biztonsaganak
helyreallitasat és védelmét célozta. Ezzel utasitottak a keleti provinciak helytartéit, a
szovetséges gorog varosokat és keleti monarchidkat az aktiv fellépésre: a cél az volt,
hogy a kal6zok kikotését, élelemhez és ivévizhez valo jutasat valamint zsakmanyuk
eladdsit lehetetlenné tegyék. 7

Kezdetben ezek a probélkozasok eredményesnek bizonyultak, és révid id6re agy
tint, hogy sikertilt megszabadulni a kalézok fenyegetéseitSl. A kaldzkodas azonban
ismét felvirdzgott a Mithridatés elleni els6 habord idejében. Maga Mithridatés
egyébként a kal6zok tdmogatasat élvezte Rémaval szemben, késébb, a harmadik
Mithridatési haboru koraban példaul egy veszélyes tengeri viharbol mentették ki az
uralkodét. A haboru alatt megnétt a kalézok szama, egyrészt maga a haborua altal
okozott karok miatt, hiszen sokak megélhetése veszélybe kerilt, masrészt nagy
hatassal volt a kal6zok szamara az is, hogy el6bb Mithridatés felszabaditotta a
rabszolgakat Kisazsia teriiletén, majd Sulla a habord utin visszaallitotta eredeti

* TARWACKA, A.: Romans and Pirates Legal Perspective, Waszawa: Wydawnictwo 2009. 26-31.
> MAROTI E.: 17-33.
¢ MAROTI E.: 33-30.
7T MAROTI E.: 37-38.
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allapotukat, {gy aki csak tehette menekilt és vagy Mithridatés vagy a kalézok
szolgélatiba allt.8

Mithridatéson kivil még két nevet érdemes megemliteni az Okori Réma
idejében, akik szévetségre 1éptek a kal6zokkal Roma ellen. Az egyik kézilik Quintus
Sertorius volt, aki a habord utan Sulla rezsimének megdontése érdekében
szOvetkezett a kal6zokkal, majd késébb magaval Mithridatéssal is. ?

A felsorolasunkban méltan kaphat helyet tovabba Sextus Pompeius, aki szintén
a kal6ézokat hasznilta fel Rémaval szemben, 6 azonban nem biztositotta azt az
onallésagot szamukra, amit Mithridatés annak idején. A kalézok beolvadtak a
haderejébe, és mar csak mérsékelten volt jelen eredeti, fosztogatd tevékenységtk. 10

A tovabbiakban néhany érdekes jogi kérdést szeretnék a kal6zok jogi helyzetével
kapcsolatban bemutatni.

Felmerult egyrészt a kérdés, hogy a kalozokkal szembeni harc jogos és igazsigos
haborunak mindsiil-e és ezaltal érdemes-e a folottlik aratott gyézelem a
meglnneplésre. Hogy ezt megvizsgaljuk, meg kell értentink a rémaiak igazsagos
haborardl alkotott képét, vagyis a bellum iustumot. A bellum iustum feltételei k6zé
tartozott tébbek kézott a jogos ok vagy indok, ami alapjan a haborut inditottak,
példaul egy teriilet jogtalan megszallasa, vagy egy hivatalos személy - példaul
uralkodd, politikai vezetS, vagy kovet - elleni méltatlan bandsmoéd. Ugyanigy az
ellenféllel szemben is taimasztott kbvetelményeket, igazsagos haborut ugyanis csak
mélté ellenféllel szemben lehet vivni - hostis iustus et legitimus. Mint azt korabban
emlitettiik a kalézok megitélésik szerint a latrones vagy praedones kategoridk ald
tartoztak, vagyis binézéknek, banditaknak szamitottak, raadasul nem rendelkeztek
rendes, szervezett tarsadalommal és allamapparatussal sem, {gy megallapithaté, hogy
az ellentik aratott gyézelem nem mindsult érdemesnek az tnneplésre.!l

Mint azt a tovabbiakban latni fogjuk, a kalézok dltal megvaldsitott
bincselekmények igen széles skalan mozogtak. Rémaban nem hasznaltak kiilon
tényallast a kal6zok altal megvaldsitott bincselekményekre, a kal6zokat a biintet6jog
mar meglévé szabalyai alapjan vontak felelGsségre. Rémaban példaul a kal6zokhoz
is kothetS a direptio ex naufragio, vagyis a hajotérés utani eltulajdonitis, ami a
rablassal és lopdssal azonos megitélésben részesilt. Bzt a blncselekményt egy
hajétorést szenvedett hajon, vagy a hajotérés eredményeképpen leomlott épiileten
lehetett megvalésitani az ott talalhato értékek eltulajdonitasaval. Ugyanigy gyakori
volt a kal6zok korében a lex Fabia de plagio altal megfogalmazott bincselekmény,

8 MAROTI E.: 41-44. 62-64.
9 MAROTI E.: 52-58.

10 MAROTI E.: 87-91.

T TARWACKA, A.: 56-67.
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a plagium, ami itt a szabad emberek rabszolgakénti adasvételét jelentette. Gyakoriak
voltak a gyilkossag és az erdszakos blincselekmények killonbozé fajtai is. 12

A kalézok bintetSjogi megitélése - minthogy maga a kalézkodas is
blncselekménynek mindsilt - az aldozat szempontjabdl sem killénb6zott a mas
erészakos bilncselekményeket elkovetd személyekétsl. Tgy példaul esetiikben is
beszélhetiink a jogos védelem kérdéskorérél, vagyis ha valakit kalézok tamadtak
meg, jogaban allt fellépni elleniik, és akar a tamadok életének kioltasaval is
megvédeni magat.!?

3. Kal6zok a kézépkorban

A kovetkezd korszak, amit szeretnék bemutatni, a 13-14. szdzad, és az akkori
kal6zkodas jellemz6i. A kozépkori kalozkodas kilénb6z6 modjait Marc Russon
torténész felsorolasabdl vazolhatjuk fel a legk6nnyebben. Ez alapjan ide tartozott a
nyilt tengeri tdimadas a hajék ellen, legyen az egy maganyos, vagy egy konvojba
tartozo hajo. Kevésbé magatol értet6dé formdja volt a kalzkodasnak a tengeri utak
és ezek csomopontjainal trténd lesben allas tamadas céljabol, vagy azok az esetek,
amikor a kik6tékben és 6blokben figyelték meg és kovették aldozataikat azért, hogy
régtén a tavozasuk utin megtamadjak 6ket. Ugyanigy ide sorolhaté a keresked6k
szallitmanyanak csalassal t6rténd eltulajdonitasa és késGbbi értékesitése, valamint az
is gyakori volt, hogy a kalézok a kik6t6ben tdmadtak meg a partra szallt
legénységet.14

Elmondhaté ezek alapjan tehat, hogy az altaluk megvaldsitott bincselekmények
nem alltak tavol a réomai kori kalézok esetében megismertektdl, elsésorban tehat
idetartoztak az erészakos cselekmények, a lopds, a rablas és a csalas.

Tovabbi hasonlésag fedezhet6 fel azzal kapcsolatban is, ahogy az aldozataikkal
bantak. A kézhiedelemmel szemben a kal6ozok itt is ritkan végeztek az dldozataikkal.
Ennek t6bb oka is volt. Egyrészt az, hogy a legtobb kal6zt igazabdl csak a zsakmany
konnyd megszerzése érdekelte. Sokan nem tartottak a felismerésiikt6l annyira, hogy
végezzenek a hajé legénységével. Példa erre az az 1311-es eset, amit Edmund de
Trevelwythe kiralyhoz intézett panaszabdl ismerhetink meg. Trevelwytheot a
hajéjan annak tarstulajdonosa, John Stonhard of la Welle timadta meg néhiny
tengerész kiséretében, Trevelwytheot elGzte a hajordl, és eladta annak rakomanyat
sajat gazdagodasara. Bar Trevelwythe megsérilt, de talélte, és Stonhardnak jol
lathatéan nem volt célja végezni vele. A legtébb példa arra vonatkozdan, hogy a
kal6zok megolték aldozataikat, nem az egyszerd kaléztamadasokra vezethet6 vissza,

12 TARWACKA, A.: 101-135.

13 TARWACKA A.:135-138.

14 HEEBOLL-HOLM, T. K.: Ports, Piracy and Maritime W ar: Piracy in the English Channel and the Atlantic, ¢. 1280~. 1330,
Boston: Brill, 2013. 36.
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hanem azokra az esetekre, amikor haborukban valamelyik fél megbizasabol
fosztogattak. 1>

A kal6zok buntetSjogi megitélése a kézépkorban egy sokkal kevésbé tisztazott
kérdéskor volt, mint az 6kori Rémaban. A kézépkorban ugyanis nagyon kevés
esetben buntették a kalézkodast. Hogy ennek az okat megértsik, meg kell
vizsgalnunk a kalézok éltal megvalositott két leggyakoribb blncselekményt: az
emberdlést és a rablast. Els6ként tehat az emberdlés és gyilkossag kapcsolatardl a
14-15. szazadban. Gauvard Ugy hatarolja el a kett6t, hogy mig az embertlés
valamilyen sérelem megtorlasaként kévetkezik be, és igy a tarsadalomban nagyobb
elfogadasra taldl, addig a gyilkossig esetén ez a tényezé nem 4ll fenn.'6 Sokszor
gyilkossagot példaul haszonszerzés céliabol kovetnek el. Fis bar mind az emberélés,
mind a gyilkossag kiiléndsen stlyos buncselekménynek szamitott, a biintetés
kiszabasakor nagy kilonbségek latszédtak az emberdlés javara. Ebbdl a
szempontbdl tehat ha példaul valamilyen kiralyi megbizasbol fosztogattak, a kalézok
hivatkozhattak erre az elkovetett blncselekményeik esetében. Ugyanigy fontos
tényez6nek szamitott a biintetés kiszabasakor a tarsadalmi statusz és a j6 hirnév. A
rablas mint biintetendé cselekmény iranyabdl valé megkézelitéshez hozzatartozik,
hogy sokdig a rablas és a lopas fogalmai §sszemosddtak csak ugy, mint a tolvaj és a
rabl6 fogalma. Lyonban 1274-ben hatarozzak meg statikusan a rablas fogalmat. Ez
alapjan rabldsnak az mindsil, amikor egy személy az Osszes vagyonatdl, vagy
vagyonanak jelentSs részétdl erészakkal fosztanak meg. Es bar a rabls a lopasnal
joval sulyosabban bintetendé cselekménynek mindsilt, ritkan buntették a
kal6zokat, mivel felmerilt a kartérités lehet6sége mint a buintetés elkeriilése. Végsé
soron az aldozatok érdeke is az volt, hogy a karuk valamilyen mértékben
megtéruljon. 17

Nagyon kevés olyan eset lefrasa maradt fenn, amikor a kalézok tényleg
biintetésben részestiltek. Ebben a korban csupan egy szélesebb kérben ismert
halalbuntetésrél beszélhetink példaul, William Briggertho 1228-as kivégzésének
esetér6l. Ennek legfontosabb oka az volt, hogy a kalézok szamara kénnyd volt
kegyelmet kérni katonai szolgalatukért cserébe.!®

II. Edvard példaul t6bb kalézt is kegyelemben részesitett annak
eredményeképpen, hogy a skotok elleni harcaban segitették. Ilyen kal6z volt példaul
Robert és Stephen Alard és Robert Batayle is, akik kiralyi kegyelemben részestltek,
majd nem sokkal ezutan admiralissa nevezték ki 6ket. Stephen Alard remek példa a
kereskedd, a kaloz és az admiralis fogalmanak Gsszemosasara, ami a kor kal6zaira

15 HEEBOLL-HOLM, T. K.:

16 GAUVARD, C.: Violence licite et violence illicite dans le royanme de France a la fin du Moyen Age, Université de
Paris I, Pantheon-Sorbonne 1999.

17 HEEB@LL-HOLM, T. K.: 230-237.

18 HEEBOLL-HOLM, T. K.: 239-243
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vonatkozé djabb jellemz6t fed fel nekink. A kalézkodas sokkal inkabb
mindsilhetett elénynek  mintsem  hatranynak a  kilénbo6z6  tisztségek
megszerzésekor.!?

4. Kal6zok a 18. szazadban.

Ahogy azt a koézépkorban is lathattuk, a kalézok altal megvaldsitott
cselekmények igen széles skalan mozogtak. A korai atlanti-6cedni kalézokat ezek
alapjan soroltak kilénb6z6 kategéridkba. Ezek els6sorban angol és francia és
holland elnevezést kaptak, sajnos a legtobb fogalomnak nincs pontos magyar
megfelelGje. A pirate (angol) mint altalanos fogalom széleskérben hasznalhaté volt
a kalézokra, és a definicibja nem sokban kiilénb6zik a rémai kori kal6zfogalomtol:
olyan tengeri banditak vagy tengerészek, akik erével szerzik meg valami vagy valaki
felett a birtoklast. A privateer (angol) fogalom ala gy(jtott kalézok ugyanezeket a
blncselekményeket haboru alatt valamilyen jogi vagy allami engedéllyel valésitottak
meg, és a megszerzett javak egy részét tarthattdk meg cserébe. A smugglers (angol),
vagyis csempészek olyan kalézok voltak, akik az addk, nemzetkézi blokddok
elkertilésével kereskedtek a killonb6zé illegalis javakkal. A freebooter (holland)
vérdijért cserébe végezte a tevékenységét, ehhez a kategdridhoz hasonlé volt a
filibuster (angol), ezt a fogalmat azonban féleg a Latin-Amerika kornyékén
tevékenyked6 kalézokra hasznaltak. A buccaneer (francia) szot ugyancsak a
kal6zokra hasznaltdk, ez eredetileg azonban olyan eldzott vagy kitaszitott telepest
jelentett, akinek talélését az allattenyésztés vagy a vadaszat biztositotta, és aki az igy
szerzett és megfistolt hussal kereskedett az atutazé hajok legénységével. Szintén
francia kifejezés volt a Corsair, ami az Eszak-Afrika partjainal hasznalt gyors
vitorlasra hasznaltak, innen ragadt at a gyakran ezekkel utazé zsoldosokra és
kalézokra. 20

A kal6zok torténetébdl jelentésen kiemelkednek az angol-amerikai kalozok, akik
1716 és 1726 ko6zott tevékenykedtek a Karib-tenger, az Indiai Ocedn és a Bahama-
szigetek kornyékén?!. Ertél a korrél mir sokkal tobb informacié all a
rendelkezéstinkre, igy tébbet tudhatunk meg a kal6zok életmaédjardl és a kalozhajok
Onigazgatasarol is. Ebben a korban kértl-belil 6tezer kaléz tevékenykedett: 1716-
18 ko6zott 1800-2400, 1719-22 kozott 1500-2000, 1723-26 kozott pedig 1000-1500
kozé tehets a kaldézok szama, akik a fennmaradt forrasok szerint 17-50 évesek
voltak. A legtobben életiik korabbi szakaszaban kereskedelmi és hadihajokon
szolgaltak, am mivel ezeken a kéralmények aligha voltak jobbak, mint a kor

19 HEEBOLL-HOLM, T. K.: 243-244.

20 DAWDY. S. L.- BONNI J.: Towards a General Theory of Pitacy. Anthropological Quarterty, 2012/ 3., 678.

21 REDIKER, M.: Under the Banner of King Death’: The Social Wotld of Anglo-American Pirates, 1716 to 1726. The
William and Mary Quarterly, 1981/2. 205-27.
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bortoneiben, a kalézhajok sokaknak az életbenmaradast, vagy életszinvonaluk
jelentds javulasit jelentette.??

Erdemes megjegyezniink, hogy a kalézok csoportjai a kozhiedelemmel
ellentétben nem az erbszakra épiiltek. A hajok mindegyike rendelkezett olyan
szabalyrendszerrel, ami egyarant védte a legénység érdekeit, és biztositotta a
hidségtiket. A kapitanyt a legénység valasztotta, igy a kapitany a legénységnek felelt.
Az altalanos tévhittel ellentétben a kapitainy nem minden esetben rendelkezett
teljhatalommal. Harom esetben volt korlatlan dontési joga a legénység felett: harc
kozben, egy haj6 uldozésekor, illetve menekiléskor.?? Minden mas esetben a
legénység tobbségi dontése volt mérvadd. A kapitany és a tisztek nem kaptak
nagyobb adagot az élelembdl sem. 2+

Jellemz4 volt, hogy nem a zsakmany egészét osztottak fel a legénység kézott, egy
részét kozos vagyonként megtartottdk, ebbdl tdimogattik és kompenzaltik példaul a
legénység azon tagjait, akik maradand6 sérulést szenvedtek. Ez is a legénység
hiiségét és Osszetartasat biztositotta.?>

1716-26 ko6z6tt a kalbézok két nagy csoportja alakult ki. Az egyik 4g a Bahama-
szigetek tertiletén tevékenykedett és Benjamin Hornigold kapitany koré
szervez6dott, ide tartozott példaul a Feketeszakallként elhirestlt Edward Teach
kapitany, vagy John Phillips kapitany, akit a legénységével egytitt 1724-ben végeztek
ki, végetvetve {gy a kalézok ezen aganak .A masik csoport George Lowther és
Edward Low kapitanyok fellazadt legénységeinek talalkozasabol sziiletett 1722-ben,
és William Fly kapitiny és legénységének kivégzésével sztint meg.?0

A kalézokrdl alkotott tarsadalmi képet ebben a korban hilen titkrézik a Nicholas
Trott biré 4ltal mondottak Stede Bonnet kapitiny és harminchdrom f6s
legénységének 1718-as targyalasan, ahol a kévetkez6 két fontos megallapitast tette:
"A tengert Isten adta az emberek haszndlatdba, igy az ugyanigy uralom és birtoklas
tirgya, mint a szarazfold."?” ezzel visszautasitva a tenger jog nélkili allapotinak
feltételezését. A kaldzokra kiszabott itélet, és cljarasaik menetét tovabba hden

22 REDIKER, M.: Under the Banner of King Death’: The Social Wotld of Anglo-American Pirates, 1716 to 1726. The
Willian: and Mary Quarterly, 1981/ 2. 154-66.

2 REDIKER M.: 1.m.1988. 159.

2+ REDIKER M.: i.m. 1981. 209 -211.

25 REDIKER M.: i.m. 1988. 160.

26 REDIKER M.: i.m. 1981. 212-214.

27"...the Sea was given by God for the use of Men, and is subject to Dominion and Property, as well as
the Land." - Tryals of Major Stede Bonnet and other Pirates viz, (...) Who were all condenm'd for PIRACY . London: Rofe and
Crown 1719. - A tovabbiakban Tryals of Bonnet
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tikrozi egy masik, a tirgyalison tSle elhangzott mondat: "Tovabbi elény vagy
haszon nem varhat6é 6n6ktdl, mint a példa, amit haldlukkal allitunk."282°

Ebben a korban a korabbiakkal szemben sokkal gyakoribb volt a kal6zokra
torténd tényleges biintetés kiszabasa, ezen belil is a kivégzés. Az 1700-as évek el6tt
a Brit Birodalomban a kal6zok tigyei a commonlaw birésagok hataskorébe tartoztak,
am ezek az itélkezés soran nem bizonyultak hatékony eszkdznek. A kalézok
targyalasaira a gyorsabb eljarasok érdekében késébb, 1700-tél Helyettes-tengernagyi
itél6székeket (Vice-Admiralty courts) allitottak fel, melyek hét volt tengerésztisztbol
alltak, ezek a tisztek azonban aligha voltak birénak nevezhetéek. A vadlottak nem
kaptak jogi védelmet semmilyen médon. Halalbuntetéssel biintették a kalézokat és
azokat, akik a tevékenységiikben segédkeztek. Ezen a moédon 400-600 kaldzt
végeztek ki. Hat honapig terjeds borténbiintetést kaptak azok, akik nem védték meg
a haj6jukat a kal6zokt61.30

Bar a jogszabdlyok szigortuak voltak, a betartasuk annal nehezebbnek bizonyult.
Egyrészt 1700 el6tt az allamok kevés eréforrast biztositottak a kalézok elfogasara,
az angol flottaban csupan 2 hajot jeldltek ki erre a célra. 1700 utan ez a szam 24-re
nétt, kozel 3500 £6s legénységgel. Tovabbi problémat jelentett, hogy - bar nem
példanélkili, hiszen a feljegyzések alapjan Edwart Teach és Black Bart kapitany is
igy vesztették életliket - nyilt Gtkézetekre elvétve kerilt csak sor., mivel kalézok
gyakran ezek eldl a sekély vizli partszakaszokra és 6blokbe menekultek. 31

Firdekes kérdésnek bizonyul a nék helyzete a kalézhajékon, valamint a nSk
kapcsolata a kal6zkodassal. ErrSl egyrészt Chatles Johnson kapitiny A General
History of the Pyrates® mivében olvashatunk Anne Bonny és Mary Read
targyalasaval kapcsolatban. Johnson mive mellett Read és Bonny neve mis, téle
figgetlen térténelmi forrasokban is megjelenik, igy példaul olvashatunk réluk John
Rackam kapitany targyalasival®® kapcsolatban is. 3

Masik példa a kalézok targyalasara Anne Bonny és Mary Read targyaldsa, akik
arra hivatkozva érték el akasztdsuk elnapolasat, hogy mind a ketten varandésok

28" _no further Good or Benefit can be expected from you but by the Example of your Deaths." - Tryals
of Bonnet

2 REDIKER M.: i.m. 1981. 218.

30 BOOT, M.: Pirates, Then and Now: How Piracy Was Defeated in the Past and Can Be Again. Foreign Affairs,
2009/4, 100-101

31 BOOT, Max.: 100-101.

32 JOHNSON, C.: A General History of the Pyrates, from Their first Rise and Settlement in the Island of Providence to
the present Time. With the remarkable Actions and Adventures of the two Female Pyrates Mary Read and Anne Bonny;
London: Black-Boy 1724.

33 The Tryals of Captain John Rackan, and other Pirates, Vi3, (...), Who were all Condemn'd for Piracy at the Town of
St Jago de la V'ega in the Island of Jamaica on Wednesday and Thursday the Sixteenth and S h Days of Ni

1720. As also the Tryals of Mary Read and Anne Bonny alias Bonn, on Monday the 28th. Day of the said Month of
November, at St. Jago de la V'ega aforesaid, and of several others who were also condenn'd for Piracy. Jamaica 1721.
3REDIKER, M.: When Women Pirates Sailed the Seas. The Wilson Quarterly (1976-) 1993/4. 105.
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voltak. Ritka, de nem példa nélkiili eset ez a néi kalézokra. A legtdbb hajon a nék
jelenlétét sem nézték j6 szemmel, mivel ugy gondoltak, hogy az a munkamoral
rovasira megy. A brit kiralyi flotta ugyanebbdl az okbdl szigoruan biintette a
homoszexualitast is. Emellett a legtébb tengerész a néket a balszerencse jelének
értelmezte. Ezeket a nézeteket sok kaloz is osztotta, igy példaul Bartholomew
Roberts, vagy William Snelgrave hajéjan sem tartézkodhattak nék, ugyanakkor ritka
példakat talalunk arra, hogy néket is felvettek a legénység soraiba, mely kivételeket
maguknak kizdotték ki, mint Read és Bonny. Mind a ketten férfinak alcazva
magukat kezdték meg palyafutdasukat: Bonny a Calico Jack Rackam kapitany
kal6zhajéjan, Read a holland haditengerészeten belil, ahonnan végil szintén
Rackam hajojara keriilt, ahol viszont mar mindketten néként szolgiltak. A
targyalasukon a tantk elmonddsa szerint Read és Bonny nem sokban kilénb6z6tt a
tobbi kal6ztol, és elismertségiiket az is bizonyitotta, hogy t6bbszér néi ruhdt is
viseltek a hajon. A targyalasukon mind a kettejiket kotél altali halalra itélték,
azonban mind a ketten haladékot kaptak a korabban emlitett okokbdl kifolyélag. A
néi kalézokkal kapcsolatban a kévetkez6 fejezetben is sz6t ejtink. 3

Az akasztassal szemben alternativ megolddsnak szamitott I. Gyorgy 1717-18-as
kegyelmi rendelete, ami a kiralynak nyudjtott szolgalatért szemben kegyelmet
biztositott a kal6zoknak. Ez a rendelet vegyes fogadtatasban részesilt, sokan azért
nem ¢éltek a kegyelemmel, mert az csak bizonyos terileteken elkGvetett
bincselekményekre jogositotta volna fel a kalézokat, és cselt sejtettek benne. 3
Végsé soron megallapithatd, hogy a kegyelmi rendelet nem érte el eredeti céljat, és
viszonylag kevés szerepet kapott az angol-amerikai kal6zok 1726-ra teheté
fel6rlédésében.”

5. Kal6zok Kinaban

Ugy gondoltam a tanulmanyomban kiilén fejezetet szentelek a Kina partjain a
17-19. szazadban tevékenyked$ kalézoknak. Kina viszonylag zart tengerpolitikaval
rendelkezett, a tengeri kereskedelem nagyobb részétél elzarkézott, igy ennek
gyakotlasa csempészetnek, tehat kalézkodasnak mindsiilt. 38

Az el6z6 fejezetben ismertetett okok itt is relevansak voltak a kal6z életpalya
valasztasaban, a legtobben haldszok kozil kertltek ki, akik igy probaltak meg
elkeriilni a szegénységet, amibe a korrupt tarsadalmi rendszer taszitotta Sket. A 16.
szazad kozepén viragzott Kinaban a partmenti kalézkodas. Egyes nagyobb

35 REDIKER, M.: i.m. 1993. 102-110.

36 REDIKER M.: i.m. 1988. 165.

3 REDIKER M. im.1981. 219.

3 MACKAY, J.:Pirate Nations: Maritime Pirates as Escape Societies in Late Imperial China. Social Science History,
2013/4. 2013. 556-57.
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csoportok egészen nagy parti szakaszokat az iranyitasuk ald tudtak vonni,
ugyanakkor nem volt példa nélkili az egészen kis, tiz f6s legénységgel operald
kal6zhajok esete sem. Ezeken a tertleteken a kalézok biztositottak fennhatésagot
és szabdlyrendszert.?

Kinaban két kalézcsoportot érdemes megemliteniink. Az egyik Zheng Zhilong
és fia, Zheng Chenggong nevéhez kothets. Zheng Zhilong az altala uralt tertileteken
védelmi pénzt, vagyis ugynevezett vizadot vezetett be, valamint kereskedelmi
hajokat timadt meg tevékenységén belil, melyet kezdetben a Holland Kelet-Indiai
Tarsasag (VOC) megbizasabol végzett. A hollandok a segitségével probaltak meg
gazdasagi szovetséget kikényszeriteni Kinatol. A csaszarsag azonban a hollandok
helyett Zhenggel 1épett szbvetségre, aki ezek utan oldalt valtott és késébb allandé
tiszt lett a csaszari tengerészetben. Fia, Zheng Chenggong lett Taiwan elsé kinai
vezetGje., 40

A Zheng-féle kalézflotta hatalmat arnyékhatalomként irhatjuk le a
legkénnyebben, ami a nagyobb, csaszari hatalombdl eredé strukturdkon éléskodve
maradt fenn, és mint a legtobb 4rnyékhatalom, vezetSit nem sokkal élte tal. 4!

A masik nagyobb kinai kalézdinasztia Zheng Yihez és Zheng Yi Saohoz kéthetd
a 19. szazad elején. Bar maga Zheng Yi hozta létre ezt az organizaciot, elhiresiilése
sokkal inkabb feleségének, Zheng Yi Saonak készonhetd. Zheng Yi Sao férje 1807-
es haldla utin a szervezetiket egy 400 hajobol és 70.000 emberbdl all6 flottava
novesztette. A kovetkez6 évben a feljegyzések mar 2000 hajét emlitenck. Ez a flotta
asta ala kinai csaszari hatalmat Guangdong partjaindl. Tevékenységiik a rablastol a
parti tertletek elfoglalasaig terjedt, de a biztonsagos tengeri utak érdekében dijat is
szedtek az athaladé hajoktdl. Zheng Yi Sao szabalyai megnovelték azok szamat, akik
a kaléz életmédot valasztottak. Egyik ilyen szabaly volt az, hogy a hajéin vezet6
tisztséget azok kaphattak, akik legalabb 8 hoénapja szolgaltak a flottaban. Szigoru
szabdlyok védték a flottin belilli rendet is. Azokat, akik jogtalanul utasitottak a
legénységet, vagy feletteseik parancsait megtagadtak, lefejezéssel buntették. Fében
jar6 blinnek mindsult a koz0s vagyonbodl torténd lopés is. 42

Végs6 soron azonban Zheng Yi Sao kalézbirodalmanak is a pusztulas lett a
sorsa. A legtébb kal6z amnesztiat kapott, de a feljegyzések 350 olyan esetet is
tartalmaznak, amikor szabadsagvesztést vagy kivégzést rendeltek el. Ez azonban a
korabban emlitett szamok mellett elenyészé aranynak mindsil.

3 MACKAY J.: 557.
40 MACKAY J.: 559-563
' MACKAY J.: 563
42 MACKAY ].: 563-567
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6. Kal6zkodas napjainkig

A kalézok definici6ja az elmilt két évezredben aprobb valtozasokon ment csak
keresztiil, az alapjat képezé meghatirozasok valtozatlanul megmaradtak. Ezt
lathatjuk a Harvard Egyetem jogi karan 1932-ben megjelent tanulmanyaban®3, ami a
kalézkodas definiciéjat az alabbiak szerint hatarozza meg. Kalézkodasnak
mindsitette az erészakos blncselekményeket - ezen belill a rablast, a testi sértést, a
szexudlis er6szakot, a fogsagba ejtést és rabsagba taszitast valamint az emberdlést -
abban az esetben, ha e cselekmények célja valamilyen vagyontirgy jogtalan
eltulajdonitdsa vagy megsemmisitése. Az ilyen tevékenységre térténd felbujtas és az
ebben val6 segédkezés is kalézkodasnak mindstl a definicié alapjan dgy, mint a
kal6zhajon torténé tevékenységekben vald szandékos részvétel. Ez parhuzamba
allithatd az 1700-as évek angol itélkezési rendszerével, melyet mar korabban
megvizsgiltunk. 44

A kovetkez6 fontos mérfoldké a kaldzkodas definiciéjaban az ENSZ 1982-es
Tengerjogi Egyezménye (UNCLOS), ami a kal6zok tevékenységeinek 6t alapfeltételt
szab. Az els6 ezek kozil, hogy erészakos és rongalé cselekménynek kell lennie.
Fontos hogy személyes érdek fGz6djon hozza, tehat nem mindsil kaldz
tevékenységnek az, ha egy hajo6 legénysége valamilyen allami megbizas vagy engedély
alapjan kovet el amugy kalézkodasnak mindsilé blncselekményt. Vitas kérdést
vetnek fel ilyen szempontbdl a Fildp-szigetek kaléz tevékenységbdl fedezett
forradalmai, mivel ezekben az esetekben tényleges allami felhatalmazasrdl nem
beszélhetiink. A kal6z tevékenység tovabbi feltétele, hogy két jarmunek kell benne
részt vennie, egy tamadonak és egy aldozatnak. Itt meg kell emlitentink, hogy vizi
jarmivek mellett légi jarmivek is alkalmasak lehetnek kaléz tevékenység
folytatasara. Fontos még, hogy a timadé jarmd nem lehet allami tulajdonban. Az
utolsé  feltétel, hogy a tamadas dallamteriileten kivil torténjen, példaul nyilt
tengeren.®

Napjainkban a kalézokkal szembeni fellépés mar teljes mértékben nemzetkézi
feladatta valt. Cicero tanulmanyom elején bemutatott megallapitasa a kal6zokra a
mai napig érvényes. Mint minden nép és minden allam ellenségei a kal6zokkal, mint
emberiesség elleni biincselekmény elkévetSivel szemben univerzalis vagy egyetemes
joghatosag all fenn, ez lehet6vé teszi az allamoknak buntetSjogi joghatésaguk

$Harvard Law School, Research in International Law, Codification of International Law 1932.

4 CROCKETT, C. H.: Toward a Revision of the International Law of Piracy, De Paul Law Review 1976. 78-
99.

45 ANSARI, A. H.: Combating Piracy under the United Nations Convention on the Law of the Sea 1982. Joumal of
the Indian Iaw Institute, 2014/ 3. 320-347.
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gyakorldsat abban az esetben is, ha erre se a sértett, se a terhelt alapjan nem
kertilhetne sor. Ez a szabaly viszont elsésorban a nyilt tengeren érvényesiil.#0

A kalézok blncselekményének sértettjével kapcsolatban két iskola alakult ki. A
naturalista iskola azt vallja, hogy a kal6zkodds a nemzetkézi jog ellen iranyuld
blncselekmény, mig a pozitivista felfogas alapjan belsé jogi bincselekménynek
tekinthetjik. Ez utébbi alapjan a nemzetkozi jogi vonatkozasa az ilyen tgyeknek
csupan az a kérdés, hogy egy allam milyen mértékben terjesztheti ki a joghatosagat
a teriletén kivil egy olyan személyre, aki nem allampolgara. Ilyen szempontbol
problémat jelenthetnek azok az tgyek, amikben az elfogats joga mellett az eljaras
joga is valamelyik allam kezébe keriltek, ezek esetében ugyanis nem volt példa
nélkiili a kal6zok elengedése vagy kiadatasa.*’

7. Szomaliai kal6zok

Akétezres évek elején Szomalia pattjai mentén és az Indiai 6cednon a kaldzkodas
Gjabb reneszanszat élte. 2006-t6l kezdve novekedni kezdett a kaldztamadasok
szama. Ez 2008-ban 200 timadas volt, ebbdl 112-t lehorgonyzott hajokkal szemben
kovettek el, mig a t6bbit mozgasban 1évé hajokkal szemben. Ezen tamadasok felét
szomaliai kalézok koévették el. Fontos megjegyeznink, hogy lehorgonyzott és
kiko6tott hajok nem estek a szomaliaiak aldozataul. A szomaliai kal6zok - ellentétben
példaul a koriabban emlitett Zheng Yi Sao altal irdnyitott kal6zflottaval - nem
rendelkeznek kialakult belsé szervezettel, nem kaptak kilon kiképzést. 48

Jellemz6 moédszeriik, hogy az anyahajorél tobb kisebb csénakba atszallva
foglaljak el az aldozatukat. A hajot ezutan Szomalia kik6tSinek egyikébe viszik, ahol
megkezdik a valtsagdijért foly6 targyaldst a hajé tulajdonosaval illetve a hajé
biztositéjaval. Egy ilyen véltsagdij tébbnyire 500.000-t51 2.000.000 dollarig tetjed.*?

Szomalia tébb okbdl is alkalmasnak bizonyult arra, hogy kérnyezetarében
felviragozzanak a  kilénb6z6  kaléz  tevékenységek. Egyrészt  gyenge
allamszervezettel rendelkezik, ezért a jog érvényesitése akadalyokba itkézik és a
védelmi politikdja is rendszertelen. Masrészt a f6ldrajzi adottsagai is megfelel6ek,
hiszen t6bb tengeri kereskedelmi ut is a k6zelében talalhato, és hosszua partszakasszal
rendelkezik. Tovabba segitik a kalézok helyzetét a nemzet és nemzetkdzi vitik is.5

46 PASZKA 1. A.: A tengeri kalézkodasra vonatkozo univerzalis joghatosag érvényesiilése a gyakorlatban,
Tustum Aeguum Salutare, 2021/3. 246-247.

7 PASZKA L. A.: 254-256.

48 WEITZ, R.: Countering the Somali Pirates: Harmonizing the International Response. Joumal of Strategic Security,
2009/3.1-12.

4 STRUWE, L. B.: For a Greater Horn of Affica Sea Patrol: A Strategic Analysis of the Somali Pirate Challenge,
Centre for Military Studies, 2009. 16.

50 STRUWE, Lars Bangert: 17.
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A szomaliai kalézokkal szembeni fellépést az ENSZ a NATO és az Furdpai
Unié egyarant fontos feladatnak tartotta. Az ENSZ elsédleges célja a
Vilagélelmezési program (WEP) szallitmanyainak védelme volt, ezzel kapcsolatban
tobb hatarozat is szlletett 2008 6ta. Az Eurépai Unié ugyanezért a célért inditotta
2008-ban az Atlanta opericiét Szomdlia partjai mentén. Az Atlanta opericié
megerSsitésére a NATO 2009 6ta 5 hajobol all6 allandé jelenlétet biztosit Szomalia
partjain. Az ENSZ masik fontos Iépése a szomaliai kalézok ugyével foglalkozo
kontaktcsoport (CGPCS) Iétrehozasa volt. A CGPCS fébb feladatai k6zé tartozik
tobbek kozott a jogi keret megerdsitése a kalézokkal szemben inditott eljarasok -
ugy mint a letartéztatasuk és elitélésiik - érdekében, vagy a kal6ézok tevékenységével
kapcsolatos pénzaramlis kovetése.”!

Bar mara mar az emlitett Iépéseknek koszonhetéen jelentésen csokkent a
szomaliai kal6zok tevékenysége, teljes mértékben azonban nem szint meg, még a
mai napig talalunk a példat valtsagdij-kovetelésekre.

8. Osszegzés

Osszességében elmondhaté, hogy bar torténelmi korokon ativelé megillapitas,
hogy a kalézokkal szembeni fellépés minden allam érdeke, sok esetben az
eredményes intézkedések mégis elmaradtak. Megallapithat6 tovabba az is, hogy a
kal6zok uralma bar mindig csak révid ideig tudott fennmaradni eredményesen,
minden alkalommal jelentés befolyast gyakorolt az érintett allamok politikai
helyzetére. A kalézkodds gyakran a tarsadalmilag és politikailag instabilabb
tertileteken volt képes megvetni a labat, és a legtébb kaléz gazdasagilag valamilyen
kilsé okbdl fennmaradni nem képes tarsadalmi rétegbdl kerilt ki. Jellemzd, hogy
mivel a kalézok az emlitett esetekben arnyékhatalomként jelentek meg, és
fennmaradasuk alapja a sajat gazdasagi erével rendelkez6 allamokon torténd
¢él6skodés volt, fgy az igazan erésnek bizonyuld kal6z-birodalmak, vagy csoportok
sem tudtak sokdig fennmaradni. A torténelem soran tobb uralkodd is értékes
er6forraskén tekintett a kalézokra, és nem egyszer alkalmaztak is Sket haboruk
soran. Végsé soron a kal6zok célja mindig a tarsadalomtdl fiiggetlen életbenmaradas
volt, bar megkérddjelezhetéek a modszerek, amikkel ezeket elérték.
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The Calas case, or a paradigm shift in criminal Iaw
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1. Introduction

Throughout history, the law has been instrumental in shaping human behaviour,
helping to bring about changes in society. A major change can take several centuries,
either gradually or in the context of a revolutionary event, to bring about a rapid and
radical transformation of the order of things.

In the Middle Ages, criminal trials were initially conducted under the accusatorial
system, which is considered the least just and thorough method of prosecution.
Proceedings are concentrated in one hand, the accused is merely the object and not
the subject, he has no rights in the proceedings, and his defence is limited to the
maximum allowed by the judge. In this period, the use of torture and the confession
thus extracted were accepted and common practice.

In the 18th century, the Enlightenment inevitably brought changes in this area
too. The movement aimed to break away from the dominant ideology of feudalism,
a religion dominated by the Roman Catholic Church. The Enlightenment sought to
transform society through a series of reforms, to disseminate scientific advances and
ultimately to prepare for the overthrow of the feudal order and the triumph of the
bourgeois revolutions. The time had come to reform criminal procedure, to lay
down principles in line with the Declaration of Human Rights of 1789 and the aims
of the movement.

During this revolutionary period, a criminal trial was taking place in a small
French town, Toulouse. A trial that had harassed a family, made false accusations
based on rumours and led to the torture and execution of the innocent father. The
case was not blatant at the time, but it contained the typical flaws of the proceedings
of the time, which the Enlightenment fought to correct. In my study, I will show
how this case marked a turning point in the life of Voltaire, who was by then a
renowned rebel throughout Eutrope, and how he took up the cause of his fathet's
posthumous rehabilitation, rallying both the cultural and political elite to his side
and making this case an important instrument in the fight against change.

* Rétkai Tima, PhD student, Kéroli Gaspar University of the Reformed Church. Supervisor: Prof. Dr.
Téth. J. Zoltan full professor
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2. The criminal justice system of the time

In the 11th and 14th centuries, in the case of accusatory criminal proceedings,
the collection of facts and evidence relating to a criminal case was the least objective
of the criminal proceedings. In this period, in purely formal proceedings,
superstition and religious tradition determined the evidence. According to their
belief, the perpetrators of crimes were also guilty of crimes against God, and
therefore the Almighty would declare Himself in the course of the defined
proceedings, giving a clear indication of who was guilty and who was innocent. The
perpetrators were subjected to so-called "divine judgments” in order to prove their
guilt. This method came under attack from lawyers and philosophers of religion as
early as the 12th century, yet the practice continued for a long time. Finally, it was
banned by Pope Innocent III in 1215, by the Fourth Council of the Lateran, and its
predecessor, the proof of fact, was linked to the inquisitorial procedure, also
established by this Council. At that time, this was only true of canon law procedures.

Inquisitorial proceedings were initiated ex officio, independently of the will of
the parties. The public prosecutor was rarely involved in the later stages of the
proceedings, and as a rule both the investigation and the judgement were carried out
by the judge (inquisitor) in one person. Proceedings were typically written and
closed, and were conducted in complete seclusion from the public, but sentences
were often carried out in public. This method allowed both the exercise of judicial
arbitrariness and the manipulation of public opinion.

Initially, the conviction still required a confession from the accused, but after
1252" Pope Innocent IV allowed the confession to be extracted by torture. This
method of inquisitorial procedure had become generally accepted and regulatly used
by 1300.

Later, by the end of the 18th century, torture interrogation was abolished
throughout Europe, which strengthened the role of the judge's inner conviction,
since the lack of confessions elicited by interrogation left the judge to decide
whether the perpetrator was in denial or truly innocent.

The 17th and 18th centuries were the second stage in the development of
theories of punishment, and the most important turning point of the
Enlightenment, which brought new developments in both fundamental questions
of penal theory. In the early Enlightenment, the question of the legitimacy of
punishment was at the centre of interest, understandably so, since the denial of
feudal despotism was a denial of the relationship between the new, even
conceivable, civil state and its citizens. Having found the right solution in the

! In 1252, the martyr Saint Peter, Archbishop of Milan, was brutally murdered by some heretics on the
road between Como and Milan.
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contract theory of the state, their attention turned increasingly to defining the
purpose of punishment.?

3. The Calas case

The story of Jean Calas, who was dragged through the mire and tortured, is told
in Voltaire's Discourse on Toleration on the Occasion of the Death of Jean Calas
(1763).

Voltaire portrays the respectable 68-year-old merchant from Toulouse as a quiet,
law-abiding man and a good father. He refers to the Protestant faith of the family,
which goes against the strong Catholic ethos of the time, but immediately shows
that Calas was far from religiously fanatical, since he had a child who converted to
Catholicism, and for whom he continued to provide apanage and employed a
Catholic servant to educate his children. Of Jean Calas' five children, one son was
not living at home at the time, spending his years as a servant abroad, and he brought
up his two sons and two daughters in his house with his wife, in love and honour.

"One of Jean Calas's sons, Marc-Antoine, was a highly educated man; he was
known as a restless, gloomy and impetuous young man. The young man, who could
not make a living because he had no talent for commerce, and did not attempt the
profession, nor could he become a lawyer, as he would have needed Catholic
documents which he did not possess, decided to kill himself, and made his intention
known to a friend; and after reading all that had ever been written about suicide, he
was confirmed in his intention. One day, having gambled away all his money, he
decided to carry out his plan. Nineteen-year-old Lavaisse, a friend of Marc-Antoine
and the whole Calas family, the son of a famous Toulouse lawyer, whose pure and
gentle morals were well known, had just the day before returned from Bordeaux,
and happened to be dining at the Calas' that evening. The father, the mother, their
eldest son Marc-Antoine, and their youngest, Pierre, were dining together. After
dinner they went into a small drawing-room; Marc-Antoine had disappeared; when
young Lavaisse, preparing to leave, went downstairs with Pierre Calas, they saw
Marc-Antoine downstairs, by the shop, hanging by the door, in a shirt, his clothes
folded and lying on the counter, his shirt untucked, his hair combed, and not a single
wound or bruise on his body.

I won't go into all the details that the lawyers have already reported, nor will I
write here about how the father and mother's desperate wails were heard by
neighbours. Lavaisse and Pierre Calas ran frantically for a doctor and a policeman.®"

2 KABODI Cs. — LORINCZ J. — MEZEY B.: Biintetéstani alapfogalmak. Budapest: Rejtjel kiad6, 2005. p. 32.
3 VOLTAIRE: Vilogatott filozdfiai irasai. Magyar Tudomanyos Akadémia Filozéfiai Irok Tara Uj Folyam
XXXVII. kétet Akadémiai kiadé 1991. 256 p.

295



Ratkai Timea
The Calas case, or a paradigm shift in criminal law

- Voltaire gave a detailed account of the evening's events and other details that
would later be important in judging the case.

As the young men rushed for help and the parents mourned their dead son, a
growing mob formed outside the house. Voltaire portrays the people of the small
town as superstitious and impulsive, bigoted Catholics who regard anyone who does
not practice their faith as devilish. As an example, he cites the terrible tradition of
the people of the town commemorating the massacre of four thousand heretic
citizens two hundred years eatlier with a procession of lights and bonfires. One of
the important aims of the writer's later struggle was to ban this tradition once and
for all. Someone in the crowd shouted that Jean Calas himself had hanged his son.
Slowly, the whole crowd took up the accusation, and a veritable lynch mob took to
the streets. The story went from mouth to mouth and everyone added a little to it,
first the version that Marc-Antoine wanted to convert to Catholicism the next day,
that his family and young Lavaisse had strangled him to death, and then the story
went on to say that Jean Calas had been murdered by his family and young Lavaisse,
that the Protestants of the Languedoc* had met the night before and voted on who
in their sect would kill the convert, and that Lavaisse had been chosen, and had
rushed home from Bordeaux to Toulouse in twenty-four hours to help the family
murder the boy.

The councillor on the scene was also incensed by the rumour, and feeling
that his swift action would help his future career, he immediately launched an illegal
and irregular procedure, and the families, the maid and Lavaisse were immediately
handcuffed.

Voltaire does not mention it in his work, but other sources do, Ferenc
Nagy writes: "The hanged body of the boy was cut from the rope by the family
members, but they did not dare to admit the (murder/suicide) to the doctor who
was called to help. They testified that the boy's body was found on the ground and
his neck showed signs of hanging/strangulation. It should also be noted and taken
into account that in this period of the 18th century, suiciders were considered
murderers and were tried in court with their corpses face down and then 'scraped’
in a deserted area outside the cemetery. The elderly Calas wanted to save his son
from this humiliation and shame, even in death. This untruth became the basis for
the murder charge.>

The case was not subsequently treated as a simple crime: in a small town where
religious fanaticism was central to the issue, the fictional story that was woven
around it was an excellent way to discredit Protestants. The fate of the Calas family
was sealed, and it was unthinkable in those days that such a story could end in
acquittal. Marc-Antoine, who, according to the public version, was the victim of

4 Region France, in which Toulouse is located
S NAGY F.: Régi és 7ij tendencidk a biintetdjogban és a biintetdjog-tudomdanyban. Budapest: Akadémiai kiad6, 2016.
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Protestant terror simply because he was planning to convert to Catholicism, was
buried with great pomp. "A solemn ceremony was held in his honour as if he had
been martyred: a skeleton was hung over the huge coffin, representing Marc-
Antoine Calas, a palm branch was placed in one hand and a pen in the other, with
which he was supposed to sign a renunciation of heresy, but with which he had in
fact signed his father's death sentence. The unfortunate suicide was virtually
canonised, and the people did indeed regard him as a saint; some prayed for help,
others prayed at his tomb, others prayed for miracles, and some even told of the
miracles he had performed. One monk pulled out his teeth to get a permanent relic.
A bigoted woman who was hard of hearing declared that she could hear bells
ringing. A windswept priest, after swallowing emetic, was cured. A record of the
miraculous acts was kept. The writer of these lines has in his possession a document
testifying that a young man from Toulouse went mad because he prayed night after
night at the tomb of his new-found saint, but the miracle for which he prayed did
not take place. Some of the judges were members of the company: from that
moment on, Jean Calas' fate was sealed. His defeat was made all the more painful
by the approach of the very special feast which the people of Toulouse celebrate
every year to commemorate the massacre of four thousand Protestants. The year
1762 was the bicentenary. "¢

13 judges met daily to judge the case. There was no consensus among them:
some recommended the most severe punishment for the whole family and others
were convinced of their innocence. There seemed no way that 68-year-old Calas,
whose legs had long been swollen and weak, would have hanged his own son, who
was very muscular and stronger than average, on his own. In fact, the entire party,
the two parents, the brother, the guest son and the maid, would probably have been
unable to do so. And there is no way that even if they had succeeded, the victim
would have shown no signs of physical injury. Surely his clothing would not have
been found pressed and folded to a similar end. It is also unlikely that if all this had
happened, the Catholic servant who raised the boy as his own would not have
immediately reported it and testified against the family.

It was obvious that if, despite all this, a murder had been committed, it could
only have been committed together, the father certainly could not have done it
alone, and yet the court sentenced him alone to the wheel-breaking. According to
the reasoning of the verdict, the judges expected that the frail old man would not
be able to resist the torture and would confess on the rack, and at the same time
incriminate the other perpetrators. But their plan did not work, Jean Calas, dying on
the wheel, called God to witness his innocence and asked him to forgive the judges
for the sentence.

¢ VOLTAIRE: Vilogatott filozdfiai irasai. Magyar Tudomanyos Akadémia Filozofiai frok Tara U] Folyam
XXXVII. kétet Akadémiai kiadé 1991. 257 p.
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The new situation required a new judgment, no more consistent than the
previous one: the mother, their son Pierre, the young Lavaisse and the servant were
acquitted, but in order to ensure that the new judgment was not in any way
contradictory to the previous one, it was finally decided to banish Pierre Calas. The
Calas daughters, who were not at home on the night of the incident, were sepatrated
from their mother and confined to a convent. "Mrs Calas, splashed with the blood
of her husband, who held in her arms the body of her first-born son, whose second-
born son had been banished, who had been deprived of her daughters, whose
property had been confiscated, was left as alone as a finger, without a meal, without
the faintest ray of hope, crumbling under the weight of her terrible misfortune."”

The crime itself, however brutal it may seem, was not uncommon in Europe at
that time. The really interesting question is what made this case such a prime
example of reform thinking on criminal procedure, which underlines the urgent
need for change.

4. Voltaire and the Calas affair

Voltaire was the most famous philosopher of the Enlightenment. A fierce and
committed advocate of religious tolerance, he defended the innocent, and it is no
coincidence that at the time of the Calas affair he was living in exile in the Swiss
village of Ferney. His estate was located four miles from Geneva, part of it in France,
part in Switzerland and part in Germany, so that any problems he had with the
authorities on his part of the estate belonging to another country were already safe.

Even before the Calas affair, he was already a renowned celebrity, sensitive to
social problems, but his work was mainly confined to the literary sphere, less
concerned with public affairs or the personal problems of oppressed minorities. It
was in this context that the Calas affair marked a turning point in Voltaire's life, to
the extent that he became one of the standard-bearers of the struggle for human
rights.

When he first heard about the case, he gave credence to the coutt's verdict, and
in a letter he mentions Calas as an example of Protestant fanaticism, who killed his
own child to prevent him from converting to Catholicism. His opinion changed
after he personally spoke to several Protestants who knew the Calas family, and what
made him an obsessive defender of the innocently persecuted family was a personal
conversation with Donat Calas, another son of Jean Calas, who was serving his
apprenticeship in Nimes.

Voltaire then set to work very hard and persistently to rehabilitate the innocently
convicted father. Over the next nine months, he wrote countless letters to use his

7 VOLTAIRE: Vilogatott filozdfiai irdsai. Magyar Tudomanyos Akadémia Filozofiai rék Téra U] Folyam
XXXVIL kétet Akadémiai kiadé 1991. 261 p.
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influence to get the conviction commuted. He made a point of showing the flaws
in the proceedings and the absurdity of the charges. He did this from a distance,
since he himself could not return to France: he commissioned four lawyers to
analyse the case in detail, to point out the flaws in the prosecution's case, and a
merchant to travel to Toulouse and gather as much evidence as possible of Calas's
innocence.

" [...] You will ask me, my divine angels, why I am so interested in this broken
merchant of Toulouse," he wrote to D'Argental." I will tell you. First, because I am
aman. Then because I see that when strangers talk about this matter, they condemn
us. Is it really necessary for the name of France to stink all over the continent? [....]
My divine angels, take all this under your wings, the tips of which I kiss tenderly and
reverently.”

5. Rehabilitation of Calas

The power of Voltaire's struggle lay in the publicity. As an exile himself, he could
do nothing about it, but through his writings, which radiated indignation and a desire
to act, he was able to spread his ideas to the widest circles. These writings were
printed and spread like wildfire across France, where the feudal social order was in
decline.

His "Treatise on Patience on the Occasion of the Death of Jean Calas" was
written for the then awakening civil public, to make them aware of the outrageously
unjust outcome of the criminal trial. His persistent advocacy campaign was
ultimately successful. While France still looked like an absolute police state, behind
the scenes change was already taking place. Thus, although Voltaire's works could
not be officially distributed, they were being read by the highest officials of the state
and the most influential people at the court of Versailles.

The Duke of Choiseul, the most influential member of the government,
although officially banning Voltaire's writings, expressed his admiration for him as
a private citizen. Antoine de Sartine, the former chief of police of Paris, himself
distributed the work on the black market. Madame de Pompadour, the King's
mistress, became an ardent supporter of Voltaire's cause and shaped the King's
position. It was no longer only in France that the case caused a storm: King
Frederick of Prussia, who had written to Voltaire, was greatly influenced by the
treatise.

Finally, in March 1763, the court in Toulouse had to release the case file.
Following a review, the Royal Council unanimously decided on 4 June 1764 to annul
the judgment. Voltaire did not give up the fight, the aim was now to compensate
the family. In the meantime, he was increasingly shifting the focus from the
individual case to the flaws in the procedure: he wanted to bring about systemic
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change. He also demanded the banning of the church festival in Toulouse
commemorating the massacre of thousands of Protestants every 17 May.

On 12 March 1765, three years after his execution, on the recommendation of
forty senior members of the tribunal, the Court of Appeal posthumously
rehabilitated Jean Calas. In April 1765, Calas's widow and family received £39,000
in compensation from King Louis XVI.

In addition to the Calas case, Voltaire was active in other similar cases. His
struggles and victories played a major role in the development of the human rights
movement and have inspired generations of defenders ever since. It was the lessons
of the case, and the confrontation with the injustices resulting from the feudal penal
system, that inspired a then 25-year-old young man to write his thesis on the reform
of penal legislation and sentencing. The young man's name was Cesare Beccaria and
in 1764 he published his essay Crime and Punishment, which cleatly set the direction
for criminal procedure and whose principles remain among the most important
principles of criminal procedure today.

7. Cesare Beccaria

The work of Cesare Beccaria and his ideas on the reform of the rules of criminal
procedure alone justify the inclusion of a separate chapter on him in my dissertation.
His epoch-making work continues to fundamentally define the principles of
criminal law to this day.

At the time of Beccaria's birth, in France, distespect for religious processions
was punishable by death, and people could be executed on religious grounds on trial
without evidence, under hotrific torture.

As the first child of a wealthy family, Beccaria's parents expected him to build
his family's reputation, but he was not at all willing to live up to the expectations of
society, which he found stifling and rigid. He began his studies in Parma, as was the
custom for the children of wealthy families of the time, and then went on to obtain
a doctorate in law in Pavia, despite the fact that he was not interested in law.

His relationship with his family continued to deteriorate, and finally became
irreparable when he proposed to his beloved Teresa De Blasco. The southern-born
girl was considered inferior, but Beccatia's decision was not influenced by patental
or social guidance. The apathetic, basically depressive, introverted young man then
turned to philosophy. As a young and enthusiastic thinker, he wanted to become
one of the great philosophers of enlightened Europe.

During this period, a series of academic circles were formed in Italy, where
thinkers, writers and philosophers of the time discussed, among other things,
current political, economic, moral and legal problems. Beccaria was introduced to
the ideas of the Enlightenment in the early 1960s, and to an intellectual society
which later became the Academia dei Pugni, the leading intellectual centre of the
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Italian Enlightenment. The Academy was founded by the Verri brothers [Pietro
(1728-1797) and Alessandro (1741-1816)] and the writers who were friends of theirs.
The Academia's journal was the aforementioned Il Caffe , which appeared between
1764 and 1766 and published articles on a wide variety of subjects. It dealt with
philosophy, economics, the arts, religion, as well as medical and legal subjects. The
journal sought to reach a wide audience, and the uniform language it developed was
a means of achieving this. Their articles criticised the exploitative, luxurious life of
the aristocracy, fought against literary illiteracy and sought to present the latest
scientific advances. Among the academies of the time, the dei Pugni stood out for
its break with tradition and its wide range of subjects. Their aim was to create a
community that would promote the intellectual development of Italy, to put an end
to the remnants of feudalism that stood in the way of progress, and to help the
Italian people to awaken to their own consciousness.

The editorial team of the paper was made up mostly of well-off young people
who were captivated by the French Enlightenment. They led a lively social life,
meeting to discuss innovation in various fields of science and laying the foundations
for the Italian intellectual revolution. The young Beccaria was mainly interested in
economics, mathematics, economic philosophy and politics, independently of his
legal studies.

In 1764, Beccaria wrote his essay Dei delitti e delle pene (Crime and Punishment)
, commissioned by the Verri brothers. Although the spirit of the Enlightenment
was already sweeping Europe, and the revolutionary winds of change were cleatly
blowing, the work was published anonymously, and even the place of publication,
Liverno, was not mentioned on the first edition. Beccaria, then 26 years old, knew
his era well and knew that writing it was a serious threat to him. The work was a
great success in Europe: the intellectual elite of the time were enthusiastic about it,
Voltaire called Beccaria his brother, and D'Alembert said: "This book is enough to
give its author an immortal name. What a philosopher! What truths! What logic!" In
1766, Catherine the Great asked him to lead the work of reforming criminal law in
Russia, but Beccaria declined the invitation.

In his work, Beccaria does not stop at criticising the criminal law of the time,
but also proposes solutions, putting ideas down on paper ideas that would
fundamentally determine the practice of criminal law in the following centuries and
are still among its basic principles today. His ambition to make the system of
punishment clear, transparent, predictable and just is clear, and he supplements his
theory with concrete practical steps to achieve the goals he has outlined. His work
has had a major impact on the development of criminal procedural law practice
throughout Europe.

The Austrian legislation of the decade 1780-90 also shows the influence of
Beccaria's principles of criminal law in some of its institutions.
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In Poland Beccaria’s work was first translated in 1772. Its first edition was a
seminal work on Polish legislation, criminal procedure, the organisation of the
judiciary and the science of criminal law.

In our country, the draft laws of 1790 and 1827, and even the proposals and
laws of 1843 and 1878 are the carriers of the effects of the principles, theories and
solutions.

In 1795, the new penal code of Brumaire 3 came into force in France, followed
by the Napoleonic Code Penal of 1811, which, although amended, is still in force
from 1 January 1811, and its content is dominated by the Beccaria theorems.

Switzerland, the present-day Netherlands, Belgium and the Italian states adopted
the French Penal Code of 1811, and later the independent codes of Naples, Parma,
Sardinia and Tuscany were based on the same principles.

The penal codes of the German states: Bavaria, Saxony, Wirttemberg,
Brunswick and Hanover, which used the work of Feuerbach and Mittermaier, all
reflect the French influence. Norway (1842), Russia (1845), Spain (1848) and
Portugal (1852) also enacted penal codes showing signs of the development initiated
by Beccaria. In England, Bentham, is the adaptor of these ideas, who influenced the
entry of several new penal codes coming into force (1830). In Greece, codes
adopting the principles of the Bavarian (Feuerbach's) Penal Code and in Turkey
(1858) the French Code pénale were modelled on the Code pénale and came into
effect.

6. Summary

I don't think that the reforms of the Enlightenment in criminal matters would
not have happened without the Calas case, there would certainly have been a change.
Yet I believe that it was a combination of many circumstances that made this case
the starting point for change: the Calas case and its trial exposed the flaws of the old
system, pointed out all the solutions that were worthy of change. It was a happy
coincidence that Voltaire encountered the case while still in exile, and that he had
the chance to meet one of the unfortunate family members in person, which further
strengthened his will to act. This was helped by the style in which Voltaire put his
thoughts on paper, which made each reader feel a little part of the case, and its
subsequent rehabilitation, their aim. All this made this case so important that it could
be the first step in the beginning of a very significant change in the field of criminal
law.
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Pszichoszexuilis viltozdsok serdiilékorban

Absztrakt: A szexudlis fejl6dés serdiil6kortdl kezdve kiemelt fontossiguva valik az
életiinkben, befolyasolva sajat személyiségiinket, érzéseinket, gondolatainkat, viselkedésiinket
és tarsas kapcsolatainkat. Jelen frds azt igyekszik targyalni, hogy miként zajlik az emberi
szexudlis fejl6dés, milyen fontos folyamatokkal és valtozasokkal jar f6ként a serdiilékorban,
akar testi szinten, akar a kilénb6z6 pszicholdgiai, illetve tarsas aspektusokban, és milyen
hatdsok befolyasoljak ekézben adott tirsadalmi-, illetve egyéb kornyezeti kontextusba
agyazva, némileg a mai modernebb tarsadalomra helyezve a fékuszt.

Kulcsszavak: pszichoszexualis fejlédés, szexualis fejlédés, szexudlis érés, szexualis aktivitds,
szexudlis viselkedés, serdulékor

Abstract: Sexual development, starting in adolescence becomes a crucial part of our lives,
affecting our personality, emotions, thoughts, behaviors and social connections. The current
paper attempts to discuss how the human sexual development occurs, what important
processes and changes it brings especially in adolescence, ecither on the physical level of the
body, or in different psychological and social aspects, and what kind of effects influence it
meanwhile in a certain sociocultural environment, partly focusing on the actual modern
society.

Keywords: psychosexual development, sexual development, sexual maturation, sexual
activity, sexual behavior, adolescence

DOI: https://doi.org/10.46942/SIDM.2024.2.305-327

1. Bevezetés

A szexualis fejlédés, illetve az ezzel megjelené szexualis aktivitas kilonosen
serdil6korto]l meghatarozé szerepet kezd el betélteni a fiatalok életében. Amellett,
hogy a pszichologiai fejlédés szamos aspektusara kihat, az egyénen tdl a tarsas
kapcsolatok serdiil6kori valtozasainak is az egyik f6 mozgatérugéjava valik. Az
egyéni szinten tal viszont globalisabb, tarsadalmi szintG jelenségek is
megfigyelheték, ahogy kiilénb6z6 generaciok mind egy kicsit, vagy akar jelentGsen
mashogy élik meg az aktualis szociokulturdlis és technologiai kornyezet éltal
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befolyasolva a sajat szexualis fejlédésiiket, tobbek kozott killonbségeket mutatva a
szexualis viselkedések terén, illetve magahoz a szexualitashoz fiz6d6 viszonyukkal
kapcsolatban is. Azonban olyan potencialis negativ fejlédési hatasok vagy akar
komolyabb veszélyek is el6fordulhatnak, amelyek az érdekességen tul indokoltta
teszik a témaval val6 foglalkozast, mik6zben napjaink tarsadalmaban egyre tSbb (és
részben teljesen j) tényezd jatszik szerepet e téren is.

Bar a jelen cikk a serdulékori szexualis fejlédés inkabb egy altalanosabb
bemutatasara iranyul (helyenként kitekintve), magaba foglalva a relevans testi és
pszicholobgiai aspektusok lehetéséghez mérten nagy részét, a jévére nézve a fokusz
a potencialisan negativ — tobbek koézott kriminoldgiai jelent6ségi — kimenetelekhez
vezetd rizikotényezbk felé is fordulni fog.

2. Nemi szerep, nemhez igazodas

A pszichoszexualis fejlédés fontos részét képezik a személyt gyakorlatilag
sziiletésétSl kezdve éré szocialis hatasok, amelyek valamilyen nemi szerepet tarsitva
az illet6h6z alapveté médon befolyasoljak a viselkedését, gondolatait, érzéseit és
identitasat egyarant. A kilonb6zé kulturdk eltéréen hatirozzdk meg a nemek
tarsadalmilag kivanatos viselkedéseit, szerepeit, személyiségjellemzGit, amelyek egy
adott kultaran belil id6ben is valtozhatnak. Egy klasszikusnak mondhat6 példa erre
az érzelmek kimutatasa, melyek napjaink némileg lazdbb, modern tirsadalmaban
jutott el oda, hogy férfiak részérél is elfogadottabb, de még mindig nem éltalinosan
és egyforma mértékben. A kultirak enyhébb vagy szigorubb médon igyekeznek a
nemek alapjin megfelel6 iranyba terelni a fiait és lanyait, amely soran a viselkedések
és tulajdonsagok elsajatitisa a nemhez igazodas folyamata!.

A nemhez igazodis mikéntjére tobbféle elmélet is létezik, de adatokkal
alatimaszthatéan alapvetéen tanult folyamat. A szocialis tanulaselméleten alapulva,
a gyerckek megfigyelés és sajat tapasztalat utjan adott kérnyezetben megtanuljak,
hogy mik a nemiiknek megfelel6 helyes és helytelen viselkedések (melyek pozitiv
vagy negatfv kovetkezményekkel jarnak), amelyek esetén a két nem kozott
jellemz6en van valamekkora eltérés? 3. Kisgyerekkorban a tarsas kornyezet
viszonyuldsan tul mar maga a fizikai kérnyezet, az 6ltézékek, a jatékok is masfélék,
amelyeket eleinte leginkdbb a sziil6k alakitanak. De nem csupan a sztl6k serkentik
a nemi sztereotipiak alapjan a fits vagy lanyos tulajdonsagokat és viselkedéseket,
hanem a kortarsak is legaldbb annyira, ahogy a gyermek interakciéba kertl velik

T ATKINSON - HILGARD: Nemi identitds és nemhez igazodas. In: Pszicholdgia, 2005, 118-121.

2 BANDURA A.: Social foundations of thought and action: A social cognitive theory. Englewood Cliffs, NJ: Prentice-
Hall Inc., 1986.

3 BUSSEY K.: A social-cognitive appraisal of sex-role development. Australian Journal of Psychology,
1983/35(2), 135-143.
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példaul a jatszotéren, vagy késGbb az 6voda-, illetve iskolarendszerbe keriilve* >.
Azonban nem egyszertien egy kiilsé viselkedéses kontroll befolyasolja, hanem sajat
magukban is elkezd kialakulni egy nemi identitds, amelynek megfeleléen az ahhoz
ill6 dolgokat igyekeznek 6k maguk is kovetni. Egy tovabbi elmélet szerint nem
szandékoltan, de a gyerckek olyan tzeneteket kapnak nap, mint nap a
kornyezetiikbdl, amely azt erdsiti, hogy a vilagot a nemek szemivegén keresztiil
nézzEék, mert a kultira ezt a szempontot kiemelten kezeli, sok nyelv esetén a
névmasok szintjén is megjelenve. Eziltal kialakul benniik egyfajta nemi séma® 7 8. A
nemi szemuveget pedig 6nmagukra is megtanuljak vonatkoztatni és magukat is azon
keresztll nézni, mely a nemi identitas és az 6nértékelés alapjava is valik. Az elmélet
fontos aspektusa az is, hogy a gyerekek annyira igazodnak a nemekhez, amennyire a
kultara kiemeli. Manapsag viszont a szélsGségesen liberdlis nézetek térhoditasaval a
hagyomanyos nemi szerepek eltinében vannak, és a nemek jelentéségének
elmosédasa felé zajlik egy ideoldgiai alapu valtozds bizonyos nyugati
tarsadalmakban. A nemhez igazodas egy mar sziletéstSl tarté folyamat, de
végigkiséri a fiatal életét a serdilékorban is, ahol mondhatni 4j lendiletet kap az
egész a szexualis fejlédés intenziv valtozasaival, ahogy a testi valtozasok beindulnak
és megjelenik a szexualis motivacié, illetve az utdbb emlitett tarsas kozeg
jelent6ségének névekedésével és vjfajta kapesolatokkal.

3. Serdulékor

A serdilSkor az egyedfejlédés soran egy kiemelten fontos id6szak, amely szimos
jelent6s valtozassal jar testi és mentalis szinten egyarant. Az egyik talan legfontosabb
része a szexualitassal kapcsolatos, amely — bar val6jaban a kisgyerekkorban sem
idegen — ebben a fejlédési szakaszban indul intenziv fejlédésnek és valik innentdl a
személy életének fontos részévé. A szexualis fejlédés tobb jelentds testi valtozassal
jar egyltt, azonban nem csupan egy egyszerd érési folyamat — noha testi szinten
z6mében az, markans egyéni kilénbségekkel —, hanem viselkedéses aspektusaban
alapvetéen tanult folyamat, amely mar sok allatfaj esetében sem olyan 6sztonos,
mint amilyennek sokaig gondoltdk. A pszichoszexualis fejlédés korszerd elmélete a

* FAGOT B. 1.: The influence of sex of child on parental reactions to toddler children. Child development,
1978/49(2), 459-465.

5 LANGLOIS J. H. — DOWNS A. C.: Mothers, fathers, and peers as socialization agents of sex-typed play
behaviors in young children. Child development, 1980/ 51(4), 1237-1247.

® BEM S. L.: Gender schema theory: A cognitive account of sex typing. Psychological review, 1981/88(4),
354-364.

7 BEM S. L.: Androgyny and gender schema theory: A conceptual and empirical integration. Nebraska
Symposinm on Motivation, 1984/ 32, 179-226.

8 BEM S. L.: The lenses of gender: Transforming the debate on sexual inequality. New Haven, CT: Yale University
Press, 1993.
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biolégiai nemmel valé identifikalédast és az adott nemre és életkorra érvényesnek
tartott nemi szerep megtanulasat tartja dont6nek.

Atlagosan nagyjabol tizenkét éves kortél a tizenéves kor végéig tarté
életszakaszként tarthat6 szamon (valakinél viszont jéval korabban), amikor is a fiatal
személyiség szexualisan éretté valik, és egyuttal a csaladjatdl fiiggetlen egyénként
kezdi meghatirozni 6nmagat. Napjainkban, legalabbis a modern tarsadalmakban
azonban mar néhany évtizede megfigyelhet6, hogy az ezzel jard testi valtozasok
megjelenése — és ezaltal a szexualis aktivitas potencialis beindulsa a fiatal életében
— atlagosan egyre el6rébb tolédott a korabbi korokhoz képest. A pubertas amellett,
hogy a személyiségfejlédés szempontjabodl is jelentSs idSszak, a szexualis érésnek az
az idGszaka, amely soran szaporodasra képes, biologiailag érett felnStté alakul a
személy, ami testi szinten gyors névekedéssel, illetve a szaporitészervek és a
masodlagos nemi jellegek kifejlédésével jar egyttt. Fontos momentuma linyok
esetén az elsé menstruacié megjelenése, fiuk esetén pedig az elsé magdmlés.
Egyének kozott viszont igen nagy valtozatossagot mutathat a testi érés liteme és
mértéke. Vannak késén, illetve koran éré személyek, mely a hetedik-nyolcadik
osztilyos tanuldk kozott valik a legszembetinSbbé’.

A serdilSkort jellemz6en a hatiarok feszegetése, Gj dolgok kiprébalasa, a
magasabb mértékd kockdzatvallalds jellemez, mikézben a hormonrendszer o6riasi
alakulason megy 4t, és az agy is jelentSs fejlédésben van (amelyen beliil a prefrontalis
kérgi teriilet kifejezetten hossza ideig fejlédik, még a fiatal felnéttkorba is benyilva),
Osszefiiggésben bizonyos magasabb szintd (un. végrehajtd) funkcidkkal, példdul az
onkontrollal, az atgondolt tervezéssel és a kovetkezmények belatasaval. Ek6zben a
fiatal keresi a helyét a viligban és a személyiségfejlédésének egy 4j fontos szakaszan
megy 4t. Onéllésagi  torekvéseivel egyiitt pedig a kortirs kapcsolatai is
hangsulyosabba valnak és jelentésen valtoznak. Bar viharos életszakaszként szoktak
tekinteni ra, a kutatasok alapjan val6jaban nem feltétlentl olyan kaotikus id6szak —
legalabbis maradanddan — a legtdbb embernél!®, inkabb azoknal az, akik eleve
zarésebbek. Az esetleges problémak Osszefiiggésben allnak a hormonalis
valtozasokkal, és a testi valtozasok személyes és tarsas hatasaival'l. A koran vagy
késén érés a szexualis aspektusok mellett egyéb mentalis és viselkedéses tényezdket
is befolyasolhat, a két nemnél masként!'?. Fitkndl a koran érék elégedettebbek
lehetnek a testitkkel és konnyebben kertilnek magasabb tarsas pozicidba, de az
onkontroll és érzelmi stabilitas terén gyengébben jellemezhetSk, és nagyobb
valoszintséggel vonédnak be problémas (pl. alkohollal vagy droggal kapcsolatos)

9 ATKINSON - HILGARD: Serdiil6kori fejlédés. In: Psgicholdgia, 2005, 122-127.

10 STEINBERG L. — MORRIS A. S.: Adolescent development. Annual review of psychology, 2001/ 52(1), 83-110.
1 BUCHANAN C. M. — ECCLES J. S. — BECKER J. B.: Are adolescents the victims of raging hormones?
Evidence for activational effects of hormones on moods and behavior at adolescence. Psychological bulletin,
1992/111(1), 62-107.

12 COLE - COLE: A serdtlékori fejlédés biologiai és szocidlis alapjai. In: Fejlddésiélektan, 2006, 602-639.
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tevékenységekbe!®, ami Osszefliggésben lehet azzal, hogy szamukra a serdiilékor
nagy valtozasai gyorsabban kévetkeznek be, és még kevésbé kezelhetk. Ehhez
képest, bar a késén érék az iskolaban rosszabbul érezhetik magukat aktualisan,
késébb kiegyensulyozottabb fiatalok (fiatal felnéttek) valhatnak bel6lik, ahogy
beérnek. Lanyok esetén masként alakul a helyzet, ott a korai érék kozott nagyobb
aranyban fordul el6 depressziéra és szorongasra hajlamos fiatal, alacsonyabb
onértékeléssel és kevésbé elégedett testképpel (amely Osszefiiggésben all a
kulturalisan jellemz&en karcsu testalkat el6térbe helyezésével is), mert a korai érés
naluk még el6nytelenebb valtozast hoz, mint a késén éréknél'4, amely legalabbis
ideiglenesen tavolabb vihet a szépségidealtdl alkatilag. Azaltal, hogy szexudlisan
érettebbek a tobbieknél, ugyan népszerdbbek lehetnek, de tobb érzelmi és
viselkedéses problémaval is egyitt jarhat. Hamarabb kerilhetnek szexualis
kapcsolatba, esetiikben a parkapcsolat is jellemz6bb, akar alacsonyabb iskolazottsagi
szintet érhetnek el, illetve a fiatalkori terhesség veszélye is magasabb a kordbban
kezd6d6 szexualis aktivitasbol fakaddan'>. A késén éré lanyoknal, bar kezdetben
negativabb az énképiik, a valtozasok bekdvetkezte utan kénnyebben rendezédhet a
dolog. A szexualis érés titemének hossza tava hatasai viszont kevésbé egyértelmiek
és aldtamaszthatéak megfelel6 mennyiségli adattal. A néhany évtizeddel ezel6tti
kutatasi eredmények 6ta bekovetkezett szociokulturalis és technoldgiai valtozasok
miatt pedig ma lehet, hogy a teljes kép is masként fest.

Mindezen valtozasok mellett a serdtilékor fontos része az identitisképzés is,
amelynek sordn kialakul, hogy miként hatdrozzak meg 6nmagukat!S. Az egyszertibb
tarsadalmakban, ahol kevesebb az azonosulasi modell és a lehetséges szerep, az
identitds kialakitasa kénnyebb folyamat, de a modern tarsadalom 6sszetettsége és
gyors valtozasai mellett a fiataloknak nehezebb dolguk van, éppen ezért az
identitaskrizis (az identitas keresés) id6szaka intenzivebb és jobban elhtizédé lehet.
Az élet killonb6z6 nagy tertletein kell valamiként megtalalniuk magukat, melyek
kozil az egyik a szexualitds és a nemi identitas kérdése (a hivatas és az ideologia
mellett). A kognitfv éréssel parhuzamosan egyre elvontabb képet alkotnak
o6nmagukroél, és a tarsas Gsszehasonlitassal szemben a személyes mércék nagyobb
teret kezdenek kapni. Az énfogalmuk még helyzetrél helyzetre valtozhat kilénb6z6
kapcsolatokban, és gyakran el6fordulhat, hogy masnak mutatjak, mint amilyennek
valéjaban gondoljdk magukat, k6zegtdl és szituaciétdl figgden.

13 WILLIAMS J. M. - DUNLOP L. C.: Pubertal timing and self-reported delinquency among male
adolescents. Journal of adolescence, 1999/22(1), 157-171.

14 GE X. — CONGER, R. D. — ELDER JR G. H.: Coming of age too eatly: Pubertal influences on gitls'
vulnerability to psychological distress. Child development, 1996/ 67(6), 3386-3400.

15 CASPI A. — MOFFITT T. E.: Individual differences are accentuated during periods of social change: the
sample case of gitls at puberty. Journal of personality and social psychology, 1991/61(1), 157-168.

16 ATKINSON - HILGARD: Serdiil6kori fejlédés. In: Pszicholigia, 2005, 122-127.
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4. A szexualis fejlédés testi valtozasai

Bar e cikk témaja alapvetSen a szexualis fejlédés pszicholégiai aspektusaira
fokuszal, fontos kitérni az ezt alapozo, illetve kiséré testi valtozasokra is, melyek
Osszefonodnak az el6bbiekkel, igy a teljesebb kép érdekében roviden ezeket is
attekintjiik. A szexuadlis fejl6dés testi szinten tulajdonképpen egy érési folyamat,
noha a kapott genetikai tulajdonsagok mellett a kérnyezeti tényezdk is befolyasoljak.
Legintenzivebb szakasza a serdiilékorban zajlik, bar a bioldgiai nem alapjan
kezdetektSl elvalaszthatatlan résziink, és mar a serdilSkor el6tt (prepubertas) is
bizonyos alapveté véltozasok torténnek. A korai szexualis fejlédés soran az
androgének (hormonok) hatisara a — nagy mennyiség esetén férfi — nemi szervek
kialakulasa kovetkezik be, emellett viszont tobbek kozott az agy fejlédését is
befolyasoljak, maszkulinabba téve azt!”. Allatkisérletekbdl azt is tudjuk, hogy az anya
altali korai hormonalis hatisok a szexualis aktivitas szintjét és a kés6bbi szexualis
viselkedést is befolyasolhatjak!®. Embernél ugyan ennél jéval bonyolultabb a kép és
az efféle hatas elenyész6bb, de valamifajta csekélyebb szerepe a szexudlis
motivaciéban a korai hormonalis hatisoknak is lehet, noha az allatokhoz képest az
emberi viselkedés jéval hormon-fiiggetlenebb. Sokféle kutatas foglalkozott azzal a
kérdéskorrel is, bar maig vitatott, hogy a hormonok vagy a kés6bbi kornyezet
hatirozza-e meg a kialakul6 nemi identitast, illetve a nemi orienticiot.
Altaldnossagban azonban inkdbb az az illispont, hogy a szocialis és kulturalis
hatasok déntSbb szerepet jatszanak, de a bioldgiai tényez6knek is lehet némi hatasa.

Az emberi hormonrendszer a pubertds soran 6riasi atalakulasan megy at, fontos
agyi valtozasokkal egyetemben, amelyeknek a viselkedésre, gondolatokra, érzésekre,
azon tdl pedig a tarsas interakcidkra és kapcsolatokra is nagy hatassal van. A
hipotalamusz gonadotropfelszabadité faktorokat valaszt ki, amelyek az agyalapi
mirigyet serkentik, ami gonadotrop nevii nemi hormonokat bocsat a véraramba. Ez
utébbiak az ivarmirigyekhez jutnak el, ahol kifejtik hatisukat (néknél a
petefészkekben, férfiaknal a herékben), aktivalva azokat, amelyek gy tovabbi nemi
hormonokat valasztanak ki a véraramba. A két nemnél viszont alapvetéen masként
zajlanak a dolgok.

N6k esetén a hipotalamusz az emlitett faktorokat kértlbelil 28 naponkénti
ciklusokban termeli, az agyalapi mirigy pedig szintén ennek megfelelé ciklusokban
kétféle gonadotrop hormont allit el6, a follikulusz stimulalé hormont (FSH) és a
luteinizalé hormont (LH). Ezek koziil az FSH a petefészkekre hat és a tiisz6k érését
serkenti, amelyek Osztrogént, mint néi nemi hormont juttatnak a vérbe, a test
szexualis fejlédését vezényelve, egyuttal az agy szexualis motivacidjat serkentve. Az

17 ATKINSON - HILGARD: Nemek és szexualitas. In: Psgicholdgia, 2005, 400-412.
18 WARD I. L.: Sexual behavior: The product of perinatal hormonal and prepubertal social factors. In:
Gerall A. A. - Moltz H. - Ward L. L. (Eds.) Sexwal differentiation. Plenum Press, 1992, 157-180.
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LH pedig némi késéssel, az érett petesejt tiiszOb6l kiszabadulasaért (ovulacio)
felelés, amely soran még egy néi nemi hormon is felszabadul, a progeszteron, ami
amellett, hogy a méhet felkésziti a megtermékenyitett pete beagyazodasara, szintén
az agy szexualis motivaciéjat serkentheti egyes allatfajokban.

Férfiaknal a hipotalamusz azokat a bizonyos gonadotropfelszabadité faktorokat
nem ciklikusan, hanem folyamatosan termeli, és {gy az agyalapi mirigy is
folyamatosan termeli a gonadotrop hormonjat, ami viszont ez esetben egyeduliként
az intersticidlis sejteket stimulalé hormon (ICSH). Ez a heréket a spermiumok
termelésére készteti, emellett pedig beinditja az androgének (férfi nemi hormonok),
kilonosképpen a tesztoszteron kivalasztasat. A tesztoszteron és a tobbi androgén a
férfias testi jellemzGk kialakulasaért felel6s, és a nemi vagy erételjes fokozdja.

Az elsédleges nemi szervek alakulasan til egyéb valtozasok is térténnek a testtel,
formalva a masodlagos nemi jellegeket. Lanyoknal kifejlédik a melliik, és kikerekedik
a csipGjuk (emiatt tinhetnek fejlédés kézben ideiglenesen kévérebbnek), a fidk valla
kiszélesedik, és jelentds izomzat fejlédik (ekkor valnak altalanossagban erésebbé a
lanyoknal), illetve a hangjuk is mélytl, bar az egyéni kiilonbségek a valtozasok terén
is nagyok lehetnek és eltéré ttemiiek. Emellett pedig, bar nem kifejezetten nemi
jelleg, de minden serdilé jelentés névekedésnek indul, az életszakasz végére
nagyjabol a felnSttkori magassagukat elérve. A verejtékmirigyek miikodése is
fokozédik, illetve szbrzet jelenik meg kilonb6z6 helyeken (hénaljszérzet,
fanszorzet, arcszérzet) .

A testi valtozasokat tekintve nagy jelentésége van az agyban lezajlé
valtozasoknak is. A hormondlis valtozasokon tdl az agyi szinapszisok is
atrendezédnek, jelentSs résziik megszanik, Gjfajta kapcsolatoknak adva teret. A
serdiil6korig a kisgyerek vildganak alapvet6en 6 a kézéppontja, rengeteg szinaptikus
kapcsolattal, ami tébb, mint a mi kell. Csakhogy innen bioldgiai szempontbdl is
fontos valtas kezd bekdvetkezni serdilSkorban®. Mdsok (is) fontossa kezdenek
valni, mdsokra kezd iranyulni a figyelem, és egyrésztél ez a kortars barati
kapcsolatokat is érinti, amik szintén komolyodnak, mint azel6tt, de ami a szexualitas
szempontjabél még fontosabb, hogy elkezdenek masfajta médon is érdeklédni
masok irant (klasszikusan a masik nem, de altalanosabban a szamukra egzotikusabb
nem irant), ezeknek a teljesen ujfajta tapasztalatoknak pedig teret kell engedni. Az
agy a serdilékor alatt még tovabb né. A prefrontalis kéreg, mint a legkésébb beérd
agyteriilet, a pubertas alatt még javaban fejlédik, mikézben t6bb jelent6s funkcidért
is az felel (el6re tervezés, impulzus kontroll, a viselkedéses kdvetkezmények
megértése és a megfelel§ viselkedés iranyitdja), {gy ennek éretlensége a serdiil6k
olykor kockazatosabb, meggondolatlan viselkedésének is az egyik oka. Az
amigdalaban pedig tesztoszteron receptorok fejlédnek ki, igy az eddigi életéhez

19 COLE - COLE: A serdiil6kori fejlédés bioldgiai és szocialis alapjai. In: Fejlddésiélektan, 2006, 602-639.
20" TAYLOR J. B.: The Neuroanatomical Transformation of the Teenage Brain. TED Talk, 2013.
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képest a serdulé személy tobbszor tapasztalja meg az agresszid érzését is, mint
korabban.

A legtébb fajnal a szexualis arousal (izgalmi szint) szorosan egyiitt jar a
hormonok szintjével a vérben, az embernél viszont szinte egyediilallé médon joval
kevésbé fiigg Gssze, illetve a szexualis izgalom és vagy is némileg kilénvélasztando.
A szexualis mikédésben szamos kémiai anyag részt vesz az érzések és viselkedés
egyes aspektusait befolyasolva, melyek most mell6zésre keriilnek, azonban kéziilik
a tesztoszteron az egyik legfontosabb szexhormonnak tekinthet6. Amellett, hogy a
magzati fejlédés alatt, majd serdilSkor idején a nemi jegyek kialakitasaban jatszik
alapvetd szerepet, specifikus agyteriiletek aktivalasa révén a szexualis viselkedést
iranyitja. Elsésorban férfiaknal a spontan megjelend szexualis vagyat nagymértékben
meghatirozza, vagyis a szexualis ingerek jelenléte nélkili szexudlis tartalmd
gondolatok el6fordulasat?! 22, mely n6knél is hasonléan hat, csak ott alapvetéen
joval alacsonyabb a szintje herék hianyaban (csak egy masodlagos forrasbol
termel6dik enyhe mértékben, bar az 6sztrogén is kiegésziti). Ugyanakkor alacsony
szintje mellett is mikédéképes marad a szexudlis funkcionalds megfelel6 inger
jelenlétében, a kialakithat6 szexualis izgalmi allapotot kevéssé befolyasolja. Viszont
mindkét nemnél igaz, hogy mindemellett a szexudlis vagy 6 tényez8i az érzelmi és
kapcsolati tényez6k. Ahogy férfiak esetén a herék eltavolitasaval, ugy nék esetén a
petefészkek eltavolitasaval vagy a menopauzaval sem szinik meg a szexualis
aktivitds, ami az allatvilagban egyedilallé. N6knél mar kis mennyiségd nemi hormon
emeli a szexualis vagyat, ami altalaban adott is, {igy alapvet6en a szexualis viselkedést
nem ez befolyasolja az embernél. Allatoknal a termékenységi ciklussal egyiitt jar6
hormonvaltozasok a szexualis viselkedést nagyban befolyasoljak, f6emlésoknél
azonban flggetlenedik t6le, noha valéjaban itt is kimutathaté némi enyhébb hatasa
a hormonoknak (az ovuldci6é periédusaban legnagyobb a szexualis aktivitasuk, de
gyakorlatilag minden idészakban kézéstilnek). Az embernél is zajlanak a hattérben
ezek a biokémiai folyamatok, de azt mondhatjuk, hogy a szocidlis és érzelmi
tényezbk a szexualis aktivitas elsédleges iranyit6iZ3.

5. Pszichoszexualis aspektusok

A sok hormonalis, illetve testi valtozas kozepette, nem beszélve kiilon az agyat
érint6 valtozasokrol, amelyek egyszer csak elkezd6dnek valamikor a serdilékorba
lépve (egyénenként valtozo6 id6ben és mértékben), a fiatalt teljesen Gjszer élmények
érik 6nmagaval kapcsolatban is, amely soran a személyiség szintjén is csak most kezd
felépilni igazan, akar Gjra az alapjair6l, mikézben a tarsas kérnyezettel valé viszonya

2 DAVIDSON J. M.: Sexual emotions, hormones, and behavior. Advances, 1989/6(2), 56-58.
22 HEVESL K.: Szex - A psgiché labirintusdban. Budapest: Kuleslyuk Kiadé, 2013.
23 ATKINSON - HILGARD: Nemek és szexualitds. In: Pszicholdgia, 2005, 400-412.
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is megvaltozik. A valtozasok kozvetlen, illetve kézvetett oka, hogy a szexualitis
aktivan belép a személy életébe testi, illetve érzelmi és viselkedéses szinten egyarant.
Valamikor egyszer csak bekovetkezik fiuk esetén az elsé magémlés, lanyoknal pedig
az els6 menstruicié is, amely jelent6s 4j — utébbiak szamara nem kifejezetten
kellemes — sajat élmény, akar teljesen varatlanul, amely innentdl az életiik része lesz.
Amellett, hogy kézvetlentl a szexualis jellegii valtozasokkal kapesolatban is éreznek
valamit, az 4j testalkat, kultarankban a média altal is felerésitve, kilondsen lanyok
esetén negatfv onértékeléshez vezethet (a természetes testi valtozasok kovérkésebb
alkatot okozhatnak legalabbis ideiglenesen)?*, egy elérhetetlen vagy csak nehezen
elérhet6 testi idedlt allitva (a karcsu nd), amely raaddsul a szexualis fejlédéstikkel sajat
maguk szamara is hangsulyosabba valik (néként a testi kiilsG, részben evolicios
6rokségként még érzékenyebb pillére az 6nértékelésnek?), amely akkor is zavard
lehet, ha valaki még tudatosan nem kifejezetten érdeklédik szexudlisan, csupan mar
azonosult n6i nemi identitasaval. Nem olyan ritkdn taplalkozasi (és testkép-)
zavarokhoz is vezethet, ami redlis veszély lehet a fiatalok kérében (és bar tipikusan
lany probléma, a mai modernebb tirsadalomban mar a fiuk k6zott is gyakoribba valt
az el6fordulasa). Példaul egy szélséséges anorexia akar halalhoz is vezetd, veszélyes
allapotta valhat. A taplalkozasi zavarok kialakulasa mogott ugyanakkor gyakran
allhatnak csaladi problémak is, amelyek ebben a formaban jelennek meg tinetként
valakinél, példaul az érzékenyebbé valo, éppen kamasz fiatalnal.

A tapasztalat szerepe a szexudlis viselkedésben, aktivitisban mar a legtébb
eml6sfajnal kimutathatd, de az ember esetén kiléndsen alapvetd jelentéségt,
ugyanis régi elképzelésekkel ellentétben a szex sokkal inkdbb tanult, mint 6szt6nos
viselkedés. FéemlSscknél a normalis heteroszexualis viselkedés nemcsak a
hormonokon és a specifikus szexudlis valaszok kialakulasan mdalik, hanem az
ellenkez6 nemd allatok kozotti érzelmi kétédésen is. Az egészen korai hatdsok koziil
mar a serdtil6kor alatt relevanssa valhat a szexualitds szempontjabdl is a megfelel6
kotédési stilus kialakuldsa az els6dleges gondozoéval vald pozitiv kapesolat dltal,
amely a kés6bbi tarsas kapcsolatok alapjat adja, beleértve az egészséges szexualis
jellegli partnetkapcsolat kialakitasanak lehetGségét is%, mely igazan a fiatal
felnéttkorban cstucsosodik ki.

A serdil6kori szexualis éréssel, fejlodéssel egyiitt megjelenik a viselkedések egy
ujabb {6 tényezdje, a szexualis motivacio, vagyis a nemi vagy, amely jellegében nem
homeosztatikus motivacié (tehat nem egy hianyallapotot kivin megszintetni az
¢hséggel ellentétben), illetve tarsas motivum, tehat alapvetéen masik személyre
iranyul?’. Szexudlis fejlédéstink nagyon fontos aspektusa a szexualis viselkedés és az

24 COLE - COLE: A serdiilSkori fejlédés biologiai és szocidlis alapjai. In: Fejlddésiélektan, 2006, 602-639.
25 HEVESI K.: Szex - A psziché labirintusaban. Budapest: Kuleslyuk Kiadé, 2013.

20 HEVESI K.: Szex - A psziché labirintusdban. Budapest: Kuleslyuk Kiado, 2013.

21 BANYAI . — VARGA K.: Affektiv pszicholigia. Budapest: Medicina Kényvkiadé Zrt., 2014, 173-198.
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azt kisér6 érzelmek, melyek részben bioldgiailag, részben pedig koérnyezetileg
meghatdrozottak, illetve a ketté kolcsénhatasiban. Ahhoz, hogy egy személynek
késébb a felnSttkorban kielégits szocidlis és szexualis élményei legyenek, megfelel6
nemi identitasra van sziiksége, Osszhangban a sajit nemével, amelyen keresztiil
egészségesen atélheti azokat.

A szexualitassal még valami kialakul, mégpedig az ahhoz szorosan kapcsol6dé
nemi orientacié. Ami bizonyos formaban latszolag kisgyerekkorban is megjelenhet
(a kisfiuk és kislanyok kozotti interakcid soran), bar az inkabb tanult kulturalis és
kornyezeti hatasoknak készonhetd, és még nem valddi szexualis tartalom, szexualis
érzés van mogotte, a szexudlis motivacié hidnyaban. A szexudlis orientacio azt jelz,
hogy valaki milyen mértékben vonzdédik szexuilisan az ellenkezé nemd és/vagy
azonos nemu személyekhez, azaz réviden a szexualis vagy iranyat adja meg. Ez sok
szakember szerint egy kontinuum alapjan képzelheté6 el a kizardlagos
heteroszexualitas és a kizarolagos homoszexualitas kézott. Tartalmat nézve pedig
kilénb6z6 aspektusokbdl all (erotikus vonzodas, szexudlis viselkedés, romantikus
vonzodas), nem egy egységes jellemz6, melyek személyen belil is eltérhetnek.
Vonzédhat valaki gy a sajat neméhez, hogy sohasem létesit vele szexualis
kapcsolatot, és tarthatja magat heteroszexudlisnak valaki dgy is, hogy azonos
nemuekkel is szeretkezik (de mas szempontbol, érzelmileg nem érdeklik). S6t az
egyes Osszetevok egy személyen belil sem teljesen alland6ak. A nemi orienticid
kialakulasa kapcsan sok vita van, és nincs teljes egyetértés a szakemberek k6zott sem,
mindenesetre mar serdiilékorban a felnStt szexualitas megjelenésével altalaban
elddl, hogy éltalanossagban melyik nem irant éreznek szexuadlis vonzalmat?®,

Uj éniink és onértékelésiink fontos Gj részét kezdi képezni serdiilékortdl a
szexualis 6nértékelésiink is, vagyis, hogy akar lanyként, akar fidként mennyire tartjuk
vonzoénak (szexudlisan értékesnek) magunkat, és mennyire vagyunk elégedettek sajat
magunkkal e tekintetben (a kilsé mellett akar viselkedéses téren is). Ennek nem
csupan abban van jelent6sége, hogy mennyire érezzitk kényelmesen magunkat
szexudlis szitudciokban és mennyire tudjuk élvezni ezen interakcidkat, cselekvéseket,
hanem a kockazatos szexualis viselkedések kisebb el6fordulasaval is Gsszefliggést
talaltak?®. Abban azonban, hogy milyen tulajdonsagokkal és viselkedésekkel szamit
valaki vonzé személynek a nemén belill, az aktualis tarsas-, illetve kulturalis kézeg
jatszik meghatarozé szerepet, amely akar egészen rossz, st veszélyes iranyba is
elvihet, kilénésen, ha Onértékelésink erésen fiigg a tarsas kornyezettol.
Természetesen egy tarsadalmon belil is nagyon kilénb6z6 —alcsoportokra
bukkanhatunk, ahol egészen mas értékek és iranyelvek érvényesiilnek a nemekre és

28 ATKINSON - HILGARD: Nemek és szexualitas. In: Psgicholigia, 2005, 400-412.
29 SCHICK V. R. — CALABRESE S. K. — RIMA B. N. — ZUCKER A. N.: Genital appearance dissatisfaction:
Implications for women’s genital image self-consciousness, sexual esteem, sexual satisfaction, and sexual

tisk. Psychology of Women Quarterly, 2010/ 34(3), 394-404.
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a szexualitasra vonatkozoéan is, példaul egy vallasossal szemben egy teljesen ateista
kozeg esetében.

A serdulSkor, aktivan behozva a szexualitist a fiatalok életébe, a szexualis
motivacié megjelenésével és a jelentés szexualis jellegl testi valtozasok altal, Gj
viselkedésekhez és potencialisan a — j6 esetben kortars — kapesolatok egy uj, izgalmas
fajtajahoz, a szexualis kapcsolathoz is vezet (melynek kellemesebb elnevezési és
kapcsolatfokusza  formdjat parkapcsolatnak hivhatjuk). A kortarskapcsolatok
szervezOdése és azon belil a szexualis kapcsolatok alakuldsa a mara még szabadabb
kultara, illetve a modern technoldgiai kérnyezet (f6ként kézosségi média) miatt is
valtozik, mint akar csak par évtizeddel ezel6tt volt, kézben pedig a nemi szerepek,
nemek ko6zott viszony is kordntsem a régi, masfajta kapcsolati dinamikdkat (is)
eredményezve. Ennek ellenére a lehetségesen megjelend szexudlis viselkedések kore
emberi adottsdgainkbdl fakaddan — bar a kreativitisnak szexualis téren is tavoli a
hatara és gyakorlatilag barmi valhat erotikus ingerré® — valamennyire allandé.
Altaldnossagban a serdiilok szexualis tevékenysége a kornyezeti tényezSk (adott
kulturalis kérnyezet) fliggvénye. Bar a szexualis érés testi szinten lezajlik magatol
(némileg kornyezeti tényez6k altal befolyasolva és akar nagy egyéni killonbségekkel),
maga a szexudlis viselkedés ember esetén lényegében tanult, bonyolult folyamat3!.
Ebbe nem csupan mar maga a szexualis aktus tartozik bele (ami a legtbb allattal
ellentétben nalunk nem &szt6nds), hanem a szamtalan szexualis magatartasforma,
illetve mindenféle szexualis jellegl viselkedés is, ami egyaltalan oda vezet, hogy lesz
barmiféle szex, raadasul eredendéen a szexualitds tirgya sem tisztazott (csak jo
esetben természetesen kialakul agy, ahogy kell, de kézben lehet, hogy néhany
parafiliaval is kiegésziil*?). A sajat tapasztalat mellett megfigyelés és — napjainkra még
jellemz6bben — a média dltal is elsajatitddhatnak a nemi szerepekkel kapcsolatos
tarsas viselkedések. Torténeti idSben, és kulturik kozott is kulonbozd a szexualis
viselkedések repertoarja és el6fordulasa. Példaul a petting gyakorisaga (nemi szervek
egyestlése nélkiili erotikus simogatas, szeretkezés) az amerikai tarsadalomban az
1900-as évektSl kezdve egyre csak nétt. Az ordlis szex pedig, mig egyes
csoportokban teljesen szokvanyos, mashol sokkal kevésbé elterjedt?3.

6. Szexualis viselkedés

Emberek esetén, mint az élet majdnem minden teriletét, kulturalis tényez6k is
befolyasoljak a nemi viselkedést, valamilyen médon és mértékben szabalyozva.

30 HEVESL K.: Szex - A psziché labirintusdban. Budapest: Kuleslyuk Kiadé, 2013.

31 COLE - COLE: A serdiilSkori fejlédés biologiai és szocidlis alapjai. In: Fejlddésiélektan, 2006, 602-639.

32 HEVEST K.: Szextrém - Pervergiok, szextfiiggdség és drtalmatian kiiloncségeink. Budapest: Kuleslyuk Kiado,
2014.

3 MICHAEL R. T. — GAGNON J. H. — LAUMANN E. O. — KOLATA G.: Sex in America: A definitive survey.
Boston: Little, Brown and Co., 1994.

315



Révész Gibor

Pszichoszexuilis véltozasok serdilékorban

Kilonboz6 tarsadalmakban akar rendkivil eltér szokasok alakultak ki, viszont
altaldnossagban a szigorian kotlatozo tarsadalmakrél elmondhato, hogy igyekeznek
ellenérizni a serdil6kor el6tt szexualis viselkedést, illetve akadalyozni, hogy a
gyerekek barmit megtudjanak a szexualis életrdl, dolgokrél®*. S6t nem csupan a
gyerekek esetén, de még az érettebb fiatal felnGttek hazassig el6tti szexudlis
tevékenységét is rossz szemmel nézik. Az amerikai tarsadalmon belill ennek kapcsan
jelent6s valtozas kovetkezett be az elmdlt tobb évtized alatt, melynek soran joval
szexualisan megengedSbbé valt (s6t, a mai viszonyokat nézve helyenként mar-mar
extrémen liberalis), és mar a fiatalkorinak szamité személyek nagyrésze is szerez
szexudlis tapasztalatot (a nemi aktust is beleértve) hivatalos nagykordsaga el6tt. A
nemi élet kezdete fokozatosan élGbbre tolédott® (nem csupan az USA-ban, hanem
altalanossagban ehhez hasonl6 tendencia indult el az egész nyugati tarsadalomban).
A szexualis életben bekovetkezett valtozas a lanyok kérében még nagyobb volt,
mondhatni 6k voltak azok, akik fokozatosan még inkabb egyre felszabadultabba
valtak szexudlisan a kordbbihoz képest, ami t6bb mindennel is 6sszefiiggésbe
hozhaté6 a kulturalis hozzaallas mellett, példaul a fogamzasgatlas ujfajta
lehetbségeivel, amely hatékonyan lecsékkentette a teherbeesés kockazatat (igy az
attol valo félelmet is) és a feminizmus terjedésével. Ezt a fajta jelentSs valtozast a
szexudlis  aktivitdis mintazataban (az USA-ban az 1970-es évekre) a
tarsadalomkutatok — szexualis forradalomnak nevezték el’. Ebben némi
megtorpanast valtott ki a szexualisan terjed6 betegségek megugrasa és az azoktdl
val6 félelem, de alapvet6en a tendencia folytatédott, és ma egy elég szabados 1égkor
van jelen ezen a téren a nyugati tirsadalmakban. Noha a két nem kéz6tt vannak
eltérések a szexudlis attitidok tekintetében, a jelenség koévetkeztében a viselkedés
szintjén a lanyok kozeliteni kezdtek a fidkhoz. Azonban a szexudlis aktivitas
nagyobb szabadsiga még 6nmagaban nem feltétlentl jelenti azt, hogy biztonsagos
és kielégité interakciok jonnek létre, amelyek mindkét £él szamara idealisak, csak azt,
hogy t6bb és tartalmasabb, viltozatosabb szexualis interakcié fordul eld, amely
kiléndsen a fiatalabbaknal (azon belill is még inkabb lanyoknal) a szexualis vagy és
kivancsisag kiszolgalasan til, a sebezhetéség és kihasznalhat6sag szempontjabdl
problémas lehet.

A szexualis aktivitas hasonlébba valasa mellett tovabbra is jelen vannak olyan —
evoluciésnak mondhatd sajatossagbeli — kilénbségek is, amelyek altalanossagban
eltérs értékekkel és stratégiakkal jarnak egyttt a két nemnél®’. Emiatt, bar mindkét
nem szamara fontos értékek, a fidknal a partner fizikai jellemz6i

3% ATKINSON - HILGARD: Nemek és szexualitas. In: Psgicholdgia, 2005, 400-412.

3% LAUMANN E. O. — GAGNON J. H. — MICHAEL R. T. — MICHAELS S.: The social organization of sexuality:
Sexual practices in the United States. Chicago: University of Chicago Press, 1994.

36 ATKINSON - HILGARD: Nemek és szexualitas. In: Psgicholdgia, 2005, 400-412.

37 Buss D. M. — LARSEN R. J. — WESTEN D. — SEMMELROTH J.: Sex differences in jealousy: Evolution,
physiology, and psychology. Psychological science, 1992/ 3(4), 251-256.
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jelent6ségteljesebbek, mig lanyoknal az érzelmi tényez6kon, intimitison van a
nagyobb hangsuly. A szexualitisnak nem csupan egyetlen célja lehet, hanem tébb
mindenhez szolgalhat eszkézként (a szaporodason, s6t még az 6rOmszerzésen is
tal). Emiatt fordulhat el6 példaul az is, hogy egy fizikalisan kevésbé élvezetes
szexualis egyiittlét mellett is a kapcsolat megléte miatt fenntarthatja azt egy lany (ha
legalabb id6nként megélheti benne az intimitas igényét), nem beszélve a befolyasol6
tarsas hatasokrol (példaul 6nmagaban azzal, hogy partnere van, el6rébb lehet tarsas
poziciéban, sét, ha még nem is akarki az illet6). Erdekességként viszont azt is
érdemes lehet megemliteni, hogy egyes — féként tavolkeleti — orszagokban a fiatal
Z- és Alfa generaciésok koérében mar olyan tendenciak is el6fordulnak, melyet
kovetve éppenhogy drasztikusan minimalizaljak a szexualis aktivitisukat, amely
Osszefliigghet a modern informécids-technolégiai tirsadalommal is.

Maga a szexudlis tevékenység kilonféle forgatokonyvek mentén térténhet,
amelyet killonésen még egy tapasztalatlan, kevésbé magabiztos fiatal probal kévetni.
A forgatokonyvrdl kialakult kép t6bb forrasbol is szarmazhat, de altalanossagban az
6t koriilvevé szociokulturalis kérnyezetbdl ered (akar a kzvetlen tarsas kozeg, akar
a manapsag még hangsulyosabba valé média kézeg), és ez a forgatokonyv szandékol
utmutatast adni arrdl, hogy milyen elemeknek és hogyan kellene, hogy részei
legyenek a szexualis egyittlétnek, illetve, hogy mi az egyes résztvevék szerepe benne
(f6ként a nemek alapjan)3®. A mai modern korszakban, amellett, hogy szexualisan
szabadabb tarsadalomban élink, és mindkét nem szexualisan aktiv (bar a szexualis
kett6s mérce is jelen van még mindig), a modern technoldgiai és médiakoérnyezet
altal sok fiatal szamara sokszor a — férfik6zpontd, és a néket mindig szexéhes, szexet
élvez6 félnek bedllité — porndfilmek és egyéb szexudlis médiatartalmak adnak, t6bb
szempontbdl félrevezetS iranymutatast, amelyet egyébként szexualis motivaciobol
és kivancsisagbol j6 eséllyel fogyasztanak is, vagy legalabbis tapasztalnak bel6le
valamennyit. Az egészséges szexualitas kialakitasahoz viszont a fiatal szamara fontos
a fokozatossag és az 6nkéntesség. Még javaban meg kell ismernie sajat magat ebbdl
az 14j szempontbdl is, amit nem j6 erbltetni.

A két nem biolégiai killonbségei eltérd tapasztalatokat tesznek lehetévé a test
erotikus lehetSségeit illetben is. A fidk természetesebben kertlnek kozeli
kapcsolatba a szexualis 6r6m elsédleges forrasat jelentd testrésziikkel, a pénisziikkel,
és a nemi érést6l szamitva az elsé orgazmus élményiiket hamarabb élik at, amely
koénnyebben is kovetkezik be, mint a masik nemnél, igy valdszindbben is valhatnak
elkotelezetté a szexualis aktivitas irant (amellett, hogy a szexualis késztetés is
altalaban nagyobb). Lanyok esetén bonyolultabb a helyzet, mert a sajat test szexualis
ingerlése kevésbé jon magatol (bar abban némileg kulturalis tényez6k is szerepet
jatszanak), mikozben alapvetSen rejtettebb 6romforrasokat is rejt, és kevésbé is
centralizalt, mint az ellentétes nemnél, ezért tobb felfedeznivalot igényel. Egyuttal

38 COLE - COLE: A serdilSkori fejlédés bioldgiai és szocialis alapjai. In: Fejlddésiéleetan, 2006, 602-639.
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az orgazmus bekdvetkezése is egy Osszetettebb folyamat és valamelyest mas jellegl
is, mint a fiukndl (ahol szinte garantalt, amennyiben nem 1ép kézbe valamilyen
szexualis zavar vagy komolyabb szorongis), példaul a t6bbszords orgazmus
lehet6ségére is gondolva, amennyiben sikerdl eljutni oda¥®. Tehat t6bb szexualis
Onismeretet igényel a sajat oldalrdl, illetve partner esetén figyelmet az & részérdl,
nem beszélve a kapcsolat intimitasarél, amely naluk jellemz6en még hangsulyosabb
tényez6. A szexualitassal kapcsolatos kultura és a biologiai nemi kilénbségek pedig
a korai szexualis élményekre is hatissal vannak. Mindezek mellett a tirsas nyomas is
szerepet jatszik abban, hogy egyaltalan kialakit-e egy serdiilé szexualis kapcsolatot,
illetve, hogy konkrétan mi térténik ennek soran és hogyan (gondolva példaul a lelki
felkészultségre vagy a beleegyezés valodi Gszinteségének kérdésére).

A nemi éréssel bekovetkez6 testi valtozasok biolégiailag megalapozzak az érett
szexualis viselkedést, amely ugyanakkor intellektualisan, érzelmileg és szocialisan is
lassabban valik éretté, értve ez alatt a mentalisan és testileg is egészséges, 6romteli,
atgondolt és felelGsségvallalé szexualitast®. A testi érettség még nem jelent lelki
érettséget is. Amig ezt a vagyott allapotot eléri a fiatal (ha eléri), addig a szexualis
viselkedésrepertoar szamos valtozatat prébalja ki, hogy megtaldlja a nemi
identitisanak, szexualis orientdcidjanak és egyéni preferencidinak megfelelé
szexudlis magatartasformdkat. S6t a mai ideologiak kozil némelyik még a nemi
identitas és orientaci6 feldl is teljesen nyitott kérdésként kezeli a szexualitdst, és a
tekintetben is kisérletezésre buzditja a fiatalokat. A szexualitis nagyon fontos
o6rémforras, de vannak benne 1épes6fokok, melyeket nem érdemes atugrani. Idealis
esetben a nemi élet fokozatosan indul, és a fiatalok mély és intim kapcsolatban
fedezik fel a kbles6nos gydnyor természetét, ami jé kezdet a tartds, egészséges épitd
kapcsolatok kialakitisa és a késébbi kiegyensilyozott maganélet, csaladi élet
szempontjabol. A meggondolatlanul, alkalmatlan kéralmények kozott, mély és
kolcsonos vonzalom nélkil bekovetkezd aktusok kidbranditdak lehetnek, és a korai
rossz ¢élmények, a csalédas kihathat a késGbbi szexualis életre, az pedig altaldban
véve a testi és mentdlis jollétre is. A nem megfelelS szexualis védekezés vagy annak
teljes hianya pedig a szexualis Uton terjedé betegségekhez, illetve lanyokndl nem
kivant terhességhez is vezethet, ami a felnGttekhez képest még valészintibben
kovetkezhet be, mert a tizenéves fiatalok még fogékonyabbak a tarsas hatdsokra és
a kockazatvallaldsra, meggondolatlan cselekvésre, mikézben jellemz6en kevesebb
tapasztalattal is rendelkeznek.

A szexualis viselkedésrepertoaron belil kilénféle szinteken killénboéztethetjik
meg a szexualis aktivitast. Az absztinencia (6nmegtartéztatas) a serdiilékori szexualis

3 HEVESI K.: Szex - A psziché labirintusaban. Budapest: Kulcslyuk Kiadé, 2013.

40 FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexnality: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.
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viselkedés kiindulépontjanak tekinthetd, a szexualis tevékenység hianyanak,
amelybdl aztan fokozatosan valik egy szexualisan aktfvabb szemméllyé a fiatal, egyre
szélesebb szexualis repertoarral rendelkezve, ahogy felfedezi sajat magat, illetve ilyen
jellegli kapcsolatokat is kialakit masokkal*!. A fogalom jelentésége a teherbeesés
vagy a szexudlis uton terjedé betegségek elkertlése kapcsan is felmeriilhet.
Kultaratél fiigeben valtozik, hogy mennyire varjak el a szextdl valé tartézkodast a
fiataloktol. Maga a fogalom sem egységes értelmd, eltérés van abban, hogy ki mit
tekint ennek: mar a szexualis gondolatokat, vagyakat is, vagy csupan a tényleges
pattner-szexet, sét azon belll is kilonbséget lehet tenni a fokozatokban® 4. Az
absztinencia akkor relevans kérdés, ha a fiatalban mar valéban keletkezik szexualis
vagy. A szexudlis érdeklédés, gondolatok nem feltétlentil vezetnek szexualis
izgalomhoz, de a megfelel6 hormonok magas szintje valdszindsiti a szexualis
késztetéscket, a szexudlis jellegli gondolatok és késztetések egylittesen pedig
valészindsitik az absztinencia atlépését (azaz valamilyen szexualis aktivitds
bekovetkezését egy partnerrel), ha a helyzet ugy alakul még el6zetes elhatarozas
mellett is*, 6sszefuggésben a még fejlédésben 1évs aggyal®. Korai serdilékorban a
tudatos absztinencia azt is jelezheti, hogy a fiatal még nem érzi magat késznek a
szexre, kiilondsen egy partnerrel. Azt is talaltak, hogy akik tudatosan és pozitivan
tekintenek az dnmegtartoztatasra (akar példaul vallasi okbdl, vagy olyan személyes
értékrendbdl, ami kiemeli), azok ténylegesen jobban meg is tudjak tartani hosszabb
tavon is* 47, Az egész serdilSkora populdciot tekintve, még a szexudlisan szabad
tarsadalmi valtozasok ellenére is ez a legjellemz6bb |, statusz”.

A maszturbacié (Onkielégités) a sajat test szexudlis kényeztetése partner
bevonasa nélkil, mely a természetes szexuadlis fejlédés része, s6t rendszeres végzése

# FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent s ity: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

42 BERSAMIN M. M. — FISHER D. A. — WALKER S. — HILL D. L. — GRUBE J. W.: Defining virginity and
abstinence: Adolescents’ interpretations of sexual behaviors. Jourmal of Adolescent Health, 2007/41(2), 182-
188.

+ BYERS E. S. — HENDERSON J. — HOBSON K. M.: University students’ definitions of sexual abstinence
and having sex. Archives of Sexual Behavior, 2009/ 38, 665-674.

# FORTENBERRY J. D. — HENSEL D. J.: The association of sexual interest and sexual behaviors among
adolescent women: A daily diary perspective. Hommones and Bebavior, 2011/59(5), 739-744.

# STEINBERG L. — ALBERT D. — CAUFFMAN E. — BANICH M. — GRAHAM S. — WOOLARD J.: Age
differences in sensation seeking and impulsivity as indexed by behavior and self-report: Evidence for a
dual systems model. Developmental Psychology, 2008 /44(6), 1764-1778.

4 MASTERS N. T.— BEADNELL B. A. - MORRISON D. M. - HOPPE M. J. — GILLMORE M. R.: The opposite
of sex? Adolescents’ thoughts about abstinence and sex, and their sexual behavior. Perspectives on Sexnal
and Reproductive Health, 2008/40(2), 87-93.

47 BUHI E. R. — GOODSON P. — NEILANDS T. B. — BLUNT H.: Adolescent sexual abstinence: A test of an
integrative theoretical framework. Health Edncation and Behavior, 2011/ 38(1), 63-79.
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(normdl keretek kozott) hozzdjarulhat az egészség meglrzéséhez is*. Az, hogy
miként tekintenek ra, valtozott az id6k soran, és a téves elképzeléseket javarészt
sikeriilt eloszlatni, de a tudomanyos nézetek ellenére*’ gyakran még mindig kulturalis
és vallasi elutasitas targya, és kevés sz6 szokott esni réla még egy szexualis oktatas
(felvilagositas) keretében is, vagy a szexualitds témdjara amugy is ritkan kitéré
csalidon  belili  beszélgetések — alkalmaval®.  Valéjaban mar valamelyest
kisgyermekkorban is el6fordulé viselkedés, de alapvetéen a komolyabb jelent6sége
serdiilskortdl van. Atlagosan a fitik hamarabb és nagyobb aranyban is kezdenek
maszturbalni®!. Ez részben magyarazhaté az altaldban a nemek kézott mérhetd
szexualis érdeklédés kiilonbségével, viszont a tarsadalom is masként kezeli a fidk és
a lanyok szexualitasat, és el6bbiekt6l nemcsak természetesebbnek tartja, de
magasabb szintd szexualis érdeklédést és aktivitast is var el, ami cselekvésre is
jobban 6szténdz, illetve példaul egy 6nbevallasos felmérés soran is befolyasolhatja
az eredményeket (mindkét nemnél annak megfeleld iranyba). Emellett pedig olyan
testi jellegli okai is vannak, minthogy a fiuk barmilyen szexualis tevékenység nélkiil
is kézelebbi, természetesebb kapcsolatba keriilnek a pénisziikkel, ami a — lanyoknal
funkcionalisan anatémiailag azonos — klitorisszal (csikl6) ellentétben nemhogy nincs
elrejtve, de egy — sajat maguk szamara is — jol lathaté kulsé testrész, amelyet pisilés
miatt még rendszeresebben hasznalnak, sét kézben gyakran megfogjak. Lanyok
esetén viszont, kulturalis és testi okokbdl is altalanossagban kevesebb és mas a
tapasztalatuk e téren, a klitorisz pedig alapvetéen csak szexudlis ingerlés soran keriil
érintésre (ha valaki mar ott tart), raadasul a néi orgazmus készség sokkal inkabb
tanult, ez viszont hatdssal van a partner-szex soran atélt eseményekre is, ezért az
oromteli szexualitas eléréséhez naluk még fontosabb, hogy kilon is felfedezzék a
sajat testiket, amelynek legjobb médja az 6nkielégités®. A maszturbacié a partner-
szex megjelenésével sem thnik el teljesen a fiatalok, illetve a feln6ttek szexualis
repertoarjabol, vagyis a szerepe még azutan is fontos marad.

A valamely masik személlyel végzett szexualis tevékenységek Osszességét
partner-szexnek nevezzik, ami lényegében barmit magaba foglalhat, ami szexualis

4 FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexuality: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

4 COLEMAN E.: Masturbation as a means of achieving sexual health. Jowrmal of Psychology and Human
Sexuality, 2002/ 14(2-3), 5-16.

% ROBBINS C. L. — SCHICK V. — REECE M. — HERBENICK D. — SANDERS S. A. — DODGE B. —
FORTENBERRY J. D.: Prevalence, frequency, and associations of masturbation with partnered sexual
behaviors among US adolescents. Archives of Pediatrics and Adolescent Medicine, 2011/ 165(12), 1087-1093.
51 ROBBINS C. L. — SCHICK V. — REECE M. — HERBENICK D. — SANDERS S. A. — DODGE B. —
FORTENBERRY J. D.: Prevalence, frequency, and associations of masturbation with partnered sexual
behaviors among US adolescents. Archives of Pediatrics and Adolescent Medicine, 2011/165(12), 1087-1093.
52 HEVESI K.: Sgex - A psgiché labirintusdban. Budapest: Kuleslyuk Kiadé, 2013,
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tartalmu®. A kozosiilésen kivil ide tartozik a csok, az erotikus simogatds, a kézzel
torténd kielégités, a k6z6s maszturbacio, az oralis és az analis szex is. Ezen belil
funkcié szerint megkilonboztethetiink kapesolati, rekredcids és reproduktiv
szexualis aktivitdsokat is, de utobbi a fiatalkortaknal még ritkan fordul el6, mivel
tobb okbdl sem cél még az utédnemzés ilyen fiatalon (legalabbis a mi kultdrankban),
annak bekdvetkezte inkabb igen kellemetlen esemény, amely emiatt gyakran
végzbdik abortusszal is. Ezen kivil viszont egyéb célbdl is részt vehet valaki
szexualis aktivitasban, példaul pénzért, népszeriségért, vagy a hatalom hatisara,
amelynek akar hosszatava negativ hatasai lehetnek, és amelynek a lanyok vannak
kitéve a leginkabb. Serdiil6korban legtdbbszor partneri viszonyban, ,egytittjaras”
alkalmaval kertl sor partner-szexre, de itt is el6fordul kapcsolaton kivil baratsag
extrakkal jellegd kapcsolatok, leginkabb az ismerdsségi korbdl, melyek nagy
variancidt mutatnak, és egy résziikben behatolassal jaré szexre nem is feltétlentl
kertil sor>.

A korabban mar emlitett szexualis forgatokényvekben a csékolozas a
leggyakoribb és egyben a felnéttek, illetve még a kézmédia altal is legelfogadottabb
szexualis aktivitas a serdilék kérébend, amely tobbek kozott fontos kifejezése az
intimitasnak, és a tovabbi szexualis izgalmat is megalapozza®. Egyben ez szokott
lenni a legels6 1épeséfoka is az intim egyiittléteknek, a legels6 — partnerrel folytatott
— szexudlis élmény megszerzésének, illetve az egészen fiatal serdiléknél még ez
szamit a legfGbb szexudlis interakcionak. A csékolézassal tipikusan egyutt jar a
simogatas (petting) is vagy koveti azt. Ha ez fokozatosan a partnerek
ruhamegvalasahoz vezet, konnyedén atvezethet pl. a szex oralis formaihoz, vagy
akar kozostléshez a folytatdsban. Az ordlis (az egyik fél szajanak a masik fél
genitaliajaval érintkezd) szex egyre gyakoribba, elfogadotta, s6t mar-mar elvartta valt
a serdilék korében is napjainkra®’. Emellett pedig kezd teret héditani az andlis
kozosulés is. Ez részben altalinossagban véve a szexualisan nyitottabb kultira
hozadéka, jelentés részben viszont Osszefiigg a porndfogyasztissal, ami tSbb

3 FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexnality: Develgpmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

5 FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexuality: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

55 CALLISTER M. — STERN L. A. — COYNE S. M. — ROBINSON T. — BENNION, E.: Evaluation of sexual
content in teen-centered films from 1980 to 2007. Mass Communication and Society, 2011/ 14(4), 454-474.
¢ FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexnality: Develgpmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

57 GRUNSEIT A. — RICHTERS J. — CRAWFORD J. — SONG A. — KIPPAX S.: Stability and change in sexual
practices among first-year Australian university students (1990-1999). Arhives of Sexunal Bebavior,

2005/ 34(5), 569-582.
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szempontbdl is karos lehet a fiatalok még fejl6d6 szexualitasara, és azt sugallja,
mintha bizonyos — a pornéfilmekben latott elemeknek — mar kotelezGen részének
kellene lennie a szexualis egylttlétnek, ezért sok fiatal valasztja ezt a kézosulési
format a hagyomanyos mellett, vagy akar helyett, noha az utébbi killéndsen
lanyoknak kellemetlen, s6t fajdalmas is lehet. Emellett az is meghuzodik mogotte,
hogy ezekben az esetekben a teherbe esés kockazata nem all fenn, noha a nemi aton
terjedd betegségek nagy részét igy is el lehet kapni védekezés nélkiil, ha viszont még
nem kerilt ra sor, szigorian véve nem jar a sziizesség elvesztésével®® %, Ugyanakkor
az oralis szexre ugy is lehet tekinteni, mint egy viszonylag biztonsagos, mégis mar
alkalmas eszkozre arra, hogy 6nmagat és partnerét alaposabban kiismerjlik intimebb
modon, és hozzajarulhat ahhoz, hogy akir kozoésen tovabb fejlédjenek egy
egészséges szexualitds felé%.

Ezek elterjedtségén tal viszont még mindig a nemi szervek bevondsaval jard
kozosiilés (természetes esetben a vaginalis koitusz, bar a felviligosultabb szerzék
mar 6vatosabban koétik le a klasszikus nemi felalldsra) jelenti a szexualis tevékenység
legmagasabb fokozatat®!. Ennek elsé alkalma rendszerint kiemelt jelentéséggel bird
fontos szexualis mérfoldké (némely kultdraban komoly tarsas esemény), ami a
sziizesség elvesztését jelenti, és a legtobb kulturaban ezt tekintik a szexualis élet
valodi kezdetének, egyfajta beavatisnak. Ez lanyok esetén kilondsen jelentGsnek
tartott, hiszen testi velejardja is van, melyhez gyakran félelmek is tarsulnak, és nem
megfelel6 médon valéban fijdalommal is jarhat, kellemetlen elsé élményeket
okozva®. Emiatt is fontos a szexualis Snismeret-szerzés még lehetleg a tényleges
partner-szex el6tt, a megfelel6 allapot és persze az idedlis partner (akit személy
szerint ténylegesen kivannak és aki kellGen figyelmes veliik). Ettd] figgetlenil a fidk
szamara sem jelentéktelen esemény, és az & esetlik sem teljesen kénnyd, akiknek
esetlegesen nagy elvarasokkal kell megkiizdeniiik, amihez a porné inkdbb rossz
mintat nyujt, és egyfajta teljesitési kényszert érezhetnek, ami valszinibben vezethet
kudarcélményhez.

5 CORNELL J. L. — HALPERN-FELSHER B. L.: Adolescents tell us why teens have oral sex. Journal of
Adolescent Health, 2006/ 38(3), 299-301.

3 HALPERN-FELSHER B. L. — CORNELL J. L. — KROPP R. Y. — TSCHANN, J. M.: Oral versus vaginal sex
among adolescents: Perceptions, attitudes, and behavior. Pediatrics, 2005/ 115(4), 845-851.

6 FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexnality: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

! FORTENBERRY J. D.: Sexual development in adolescents. In: BROMBERG D. S. — O'DONOHUE W. T.
(Eds.) Handbook of child and adolescent sexnality: Developmental and forensic psychology. Elsevier Academic Press,
2013, 171-192.

2 TANNER A. E. — HENSEL D. J. — FORTENBERRY J. D.: A prospective study of the sexual, emotional,
and behavioral correlates associated with young women’s first and usual coital events. Journal of Adolescent

Health, 2010/47(1), 20-25.
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7. Konklazio

Ebben a cikkben igyekeztem — ha nem is teljes kord, de — megfelel attekintést
adni arrol, hogy milyen, elsGsorban a szexualitdst érinté testi valtozasok torténnek a
serdiilékoru  fiatalokban, illetve, hogy ezekkel egyiitt milyen pszicholégiai
vonatkozast folyamatok zajlanak. A f6 fokuszunkban azt targyaltuk, hogy a
szexualitds, mint jelentés Uj tényez6 megjelenése miként befolyasol bizonyos
pszicholbgiai aspektusokat, és miként alakul a szexualis viselkedés a fiatalok
korében, mikozben a szociokulturalis hatisokrdl is sz6 esett.

A jelen {rasban felhasznalt forrasok egy jelentGs része a mai viszonylatban
réginek mondhato kutatasi eredményeket is tartalmazott, amelyeknek bar lehetnek
ugyan altaldnos érvényt igazsagai is, eme altalinosabb témafelvezetés utin a jovében
elsésorban az aktualis 4llapotra fogunk fokuszalni, hiszen gyorsan valtozé
viligunkban a mai modern szociokulturdlis és technolégiai kézeg jelentGsen
befolyasolhatja az 4j generaciok (pszichoszexualis) fejlédését, amely f6 kutatasi
témdam targya is, ezen belill pedig természetesen kiemelt figyelmet fognak kapni a
hazai viszonyok is.

A kommunikaciénak fontos szerepe van az idealis, mindkét fél szamara élvezetes
szexudlis interakciok létrejottében is, ugyanakkor a megfelelé tarsadalmi szintd
informaci6atadassal is sokat lehetne javitani potencialis problémak, kudarcok, akar
veszélyek elkerilésében. Kultarank egyrészrél a  szexualitais fontossagat
hangsulyozza szinte 1épten-nyomon, ekézben viszont nem ad kell§ segitséget hozza,
és beszédtémaként még mindig sokszor tabu csaladon beliil is, pedig sokat lehetne
segiteni egy serdil6 fiatalnak, ha megfelelS és tapasztalt személyektSl kaphatnanak
informacidkat akdr mar az elején, akik hasznos instrukcidk mellett egyuttal a
szexualitds 6romteli oldalat is hangsulyoznak, és ahhoz segitené¢k hozza az Gjonnan
kezdbket, hogy ezaltal koézelebb keriljenck a szexudlis-, kbzvetve pedig a testi és
mentalis egészség eléréséhez®. A szexualis fejlodés egy hosszu folyamat, id6be telik
hozzaszoknia egy serdilének és teljesen kiismernie teste Uj lehetdségeit és egyéni
preferenciait ezen a téren is. Kiilonosen lanyok esetén sok — nem feltétleniil magatol
értet6d6 — felfedezni val6 akad, mely a késébbi élvezhetSbb szexudlis élet alapjat
adhatja. Ugyanakkor ne feledjik, hogy fontos a fokozatossdg és az 6nkéntesség is:
mindenkinek megvan a sajat fejlédési tempoja, és nem musz4j olyat csinalnunk (id6
el6tt), amit még nem szeretnénk.

03 HEVEST K.: Szextrém - Pervergiok, szextfiiggdség és drtalmatian kiiloncségeink. Budapest: Kuleslyuk Kiado,
2014.
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Data Protection, balancing Human Rights and Security Concerns

Abstract: There is no unified international legal frame work for regulating data protection.
Instead we have international human rights law guaranteeing privacy, such as ICCPR and
UDHR. The rapid development of technology and the internet has exacerbated the situation,
giving rise to new legal and security challenges. Consequently, states have had to intetvene to
protect people’s data and national security. However, the gap in international law has led to
a variety of regulations and mechanisms, creating a complex landscape for addressing these
issues. There has been a failure to strike a balance between the protection of national security
on one hand and the protection of people’s data on the other hand. In this paper we are going
to explain the relevant international law landscape, states' practice, and how the violation of
data protection has been justified under the pretext of national security. Additionally, practical
solutions to address these challenges will be proposed.

Keywords: Data Protection, National Security, Human Rights, International Law.

DOIL: https://doi.org/10.46942/SIDM.2024.2.329-347

1. Introduction

More power brings more responsibility, and more developments bring more
challenges, necessitating legislative intervention. After the unprecedented
development in the digital age, numerous challenges came into existence.
Undoubtedly, the complex world created by this rapid technological advancement
made the regulation itself problematic due to its multidimensional effects and
intertwined interests, legislators must strike a balance between various rights and
interests, considering both the people’s right to have their personal data protected,
and their right to security. Additionally, there is a delicate to be maintained between
the need for free data flow and the need for privacy protection. Given the multitude
of opposing interests, more challenges and controversies are inevitable.

Governments have the right to protect national security and public order, as
international law allows states to impose restrictions on certain rights. However,
there is another obligation under international law, namely the right to privacy. What
is the concept of data protection and how does it relate to privacy? Are existing

* Sanar Shreef Ali, PhD student, Karoli Gaspar University. Supetvisor: Dr. habil Kébel Szilvia associate
professor
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international and regional frameworks sufficient for data protection? To what extent
have legislators in different countries maintained the balance between the necessity
of protecting national security on one hand and the protection of data privacy on
the other hand?

This atticle aims to discuss the concepts of data protection and privacy,
highlighting the difference between them, examining the applicable international
law, and exploring states’ intervention in this right under the pretext of national
security and other society concerns. The goal is to analyze states’ practice and how
the right to data protection has been undermined for in the name of society
concerns. And to explain how the gap in international law gives state a I leeway to
have a lot of intervention in people’s privacy. Additionally, we aim to propose
mechanisms to resolve this dilemma, maintaining in a balance between data and
privacy protection on one side, and the protection of societal peace and security on
the other. The research holds great significance due to its exploration of situations
where data protection has been compromised in the pursuit of national security and
other societal concerns, the study puts forward specific mechanisms to tackle such
interference, with the goal of restoring a balance between opposing interests. In the
light of rapid development technology, which present increasing security
complexities and state interference, it became crucial to establish clear boundaries
and unified comprehension of national security. Therefore, the study plays an
important role in shaping conversations around these pivotal concerns.

2. The concept of data protection and privacy

Privacy and data protection shate a close connection. The inception of initial
data protection laws in the early 1970s, along with their subsequent advancements,
have been focused on addressing challenges arising from the advent of new
technologies'. Privacy and data protection, integral issues within internet
governance, ate interconnected. Privacy, defined as a citizen's right to control
personal information and make decisions about its disclosure, is a fundamental
human right?>. Notably, discussions on law and policy regarding data protection
often favor defining privacy in terms of information control®. The historical
relationship between privacy and data protection highlights the latter as a newer
concept, often viewed as a facet of privacy. Privacy, rooted in autonomy and control
over physical and psychological aspects, extends to safeguarding ideas and

! ANDRADE, D. — NUNO GOMES, N.: Data protection, privacy and identity: distinguishing concepts and articnlating
rights. Springer Betlin Heidelberg, 2011. 91

2 DigWatch.: Privacy and Data Protection. https://dig.watch/topics/privacy-and-data-protection, (date
of download 10/11/2023).

3 BYGRAVE, L.: Privacy and data protection in an international perspective. Scandinavian studies in law 56,
2010/32, 165-200, 170
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information. In Europe, this aspect is legally regulated as data protection, evolving
into a distinct concept with its own laws and institutions*.

While 'data protection' and 'privacy' ate interconnected but not identical, data
protection law aims to grant individuals rights in processing their data and subject
such processing to defined safeguards. The inception of data protection laws in
Europe in the 1970s was further defined by a landmark 1983 judgment by the
German Federal Constitutional Court, later adopted by the EU through the Data
Protection Directive 95/46°.

Calls for an international framework often blend the terms 'data protection' and
'privacy.’ International efforts, like the resolution from the 30th International
Conference in Strasbourg, recognize the interconnection between the two by
addressing them in the same legal or policy framework,’ For example GDPR” and
APEC8 exemplify combining data protection and privacy in their frameworks. The
'Global Privacy Standard,' published in November 20006, frequently mentions
'privacy' but focuses on principles like consent, purpose limitation, and access rights,
traditionally considered key concepts of data protection law °. Efforts to bridge the
gap between data protection and privacy emphasize their intertwined nature in legal
and policy frameworks.

However, the rapid development of internet has given data protection more
peculiarity and uniqueness, widening its scope to the point where it can no longer
be adequately covered by traditional rules of privacy. In the digital age, privacy and
the protection of personal data are under threat from the widespread use of internet-
based communications, which are notoriously hard to regulate; the emergence of
data-hungry apps like social media, search engines, and targeted advertising
platforms; and the use of various online surveillance techniques by both public and
private organizations!.

In conclusion, the intertwined nature of privacy and data protection within the
realm of internet governance is evident. Privacy, recognized as a fundamental
human right, involves the control of personal information, while data protection

+ BLUME, P.: Data protection and privacy—basic concepts in a changing wotld. Scandinavian Studies in Law
ICT Legal Issues 56, 2010/32, 151-164, 153

5 CHRISTOPHER, K.: An international legal framework for data protection: Issues and prospects. Computer
law & security review 25, 2009/4, 307-317. 309

¢ KUNER, C.: op. cit. 309

7 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data.

8 The APEC Privacy Framework was adopted by the Asia-Pacific Economic Cooperation (APEC) and
was finalized in 2005. You can find the full text and details of the framework on the APEC website.

9 CHRISTOPHER, K.: op. cit. 308

10 FENG, K. — PAPADOPOULOS, S.: Data Protection in the Digital Age: A Comparative Study. Comparative
and International Law Journal of Southern Africa, 2018/51, 261-287, 262
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serves as the legal mechanism to ensure this right. The historical evolution of data
protection, often considered a facet of privacy, has resulted in distinct legal
frameworks in Europe and internationally. The ongoing dialogue emphasizes the
interconnectedness of these concepts, recognizing their shared principles in legal
and policy discussions. The call for an international framework further underscores
the need to address both data protection and privacy in a unified manner. As the
discussion continues, the harmonization of these concepts remains crucial in
shaping effective and comprehensive governance in the digital era.

Additionally, it is essential to acknowledge that privacy predates data protection
and serves as its foundation. Being integral to privacy, the latter acts as the gateway
to numerous international covenants. Positioned within the realm of human rights,
data protection emerged in response to technological advancements and the surge
in cyberspace. Although data protection considered an integral part of privacy and
human rights, in the contemporary landscape, it has evolved into a highly complex
unprecedented area of technology development, requiring further rules and
regulations at the international level.

3. International Law Framework

With its definition drawn from international law, particularly Universal
Declaration of Human Rights (UDHR) ! and the International Covenant on Civil
and Political Rights (ICCPR)'2, data protection is recognized as a fundamental
human right. Although they don't specifically address data protection, these
international frameworks ensute people's privacy in their personal space. Regionally,
there are legally enforceable international agreements, like the Council of Europe
Convention for the Protection of Persons with Respect to Automatic Processing of
Personal Data (ETS 108) 13, and the European Convention on Human Rights
(ECHR), which incorporates the right to data protection within the broader context
of privacy.!* The European Court of Human Rights has interpreted Article 8 of the
ECHR to cover privacy and data protection issues!'>. Moreover, the Court made a
significant advancement by in 2014 in the case of Digital Rights Ireland Ltd. It
acknowledged the distinctiveness of the right to data protection from the right to
ptivacy. Furthermore, the court emphasized the importance of implementing "fair

TUDHR (Universal Declaration of Human Rights): A/RES/217(I1I) adopted on December 10, 1948.
12 ICCPR (International Covenant on Civil and Political Rights): A/RES/2200(XXI) adopted on
December 16, 1966.

13 CHRISTOPHER, K.: op. cit. 309

4 European Convention on Human Rights, opened for signature Nov. 4, 1950, ETS No. 5, 213 UNTS
221.

15 See: Case 11801/85 Kruslin v. France, EU: 1990, Case 28341/95 Rotaru v. Romania EU: 2000-V
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information principles" when handling personal data!®. This indicates that the court
wants to give a higher threshold and protection to the data privacy more than what
classic rules of privacy could provide.

Privacy became increasingly vulnerable as cyberspace grew, leading to further
expansion of international efforts. The constant threat to people's privacy through
the internet has been the driving force behind international concerns in this regard.

In contrast to the significant progress made in the field of cyberspace and the
associated complexities surrounding data protection, the Human Rights Committee
has yet to establish a precise set of obligations pertaining to privacy law. It has only
acknowledged a few of its essential elements. Laws must govern the collection and
storage of personal data, whether by governmental agencies or by private persons
or organizations. States must take appropriate action to guarantee that personal
information about individuals never ends up in the hands of those not legally
permitted to receive, process, ot use it, and that it is never used for activities that
are inconsistent with the Covenant!”.

The UDHR (Article 12), ICCPR (Article 17), guarantee the right to privacy
without explicit mention of national security concerns. Whereas the ICCPR allows
derogation from the protection of certain rights and freedoms under the justification
of national security, such as in cases of freedom of expression and the state of
emergency. In contrast, Article 8 of ECHR allows interference in data for national
security concerns. However, none of these conventions offer detailed explanations
regarding the concept and the scope of national security.

Drawing from a wealth of European Court of Human Rights (ECtHR) case law
and Article 8 of the 1950 European Convention on Human Rights (ECHR), the
Council of Europe (CoE) has endorsed more robust and enforceable standards of
protection. This body of legal precedent emphasizes the duty on the part of States
to safeguard citizens' privacy as well as the restrictions placed on that right by
important public interests or other people's rights. A number of CoE resolutions
and, in the end, Convention 108 in 1981 for the Protection of Individuals with
regard to Automatic Processing of Personal Data further supported various facets
of data protection8. The article 9 of the convention allowed certain derogations for
the protection of state security, without any further details regarding the meaning or
the scope of security concept.

16 Joined Cases 293/12 & 594/12 Digital Rights Ireland v. Minister for Commc'ns, EU: 2014. PALMIERI,
1. — NICHOLAS F.: Data protection in an increasingly globalized world. Ind. L] 94 (2019): 297-329, 307.
17 CCPR General Comment No. 16

18 BURRI, M.: Privacy and Data Protection. The Oxford Handbook on International Trade Law, 2nd edn, 2021,
745-767.
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The Organization for Economic Co-operation and Development (OECD)
Privacy Guidelines 1980, and the Convention 108, are two of the first data
protection frameworks with international aspirations and global influence!.

The primary goals of the OECD Guidelines are to reflect privacy standards and
to make it easier for law enforcement to obtain information freely. Basic principles
from the Guidelines, such as collection limitation, data quality, purpose
specification, use limitation, security safeguards, transparency, individual
patticipation, and accountability, can be incorporated into national privacy laws?.
The Guidelines were redesigned in 2013 and are still an essential source of
information for OECD internal policies and processes. The OECD has played a
pivotal role in formulating laws safeguarding personal data for a considerable
duration?!. The OECD guidelines don’t explicitly mention national security as a legal
ground for data interference, they only deal with security implicitly in another
dimension, namely the balance between data protection and free flow of
information.

Another international framework is the 2005 APEC Privacy Framework??
APEC is an important part of the regional landscape of modern Asia?® | contains a
set of implementation guidelines and principles designed to create efficient privacy
protection without impeding information flows within the 21-nation APEC region.
The Cross-Border Privacy Rules (CBPR) system was created by APEC?.
Companies can join the system, which is a government-backed data privacy
certification, to show that they comply with globally recognized data privacy
protections. The APEC Privacy Framework, approved by APEC Leaders in 2005
and revised in 2015, is implemented by the CBPR system.?> The APEC framework
followed similar steps to the OECD, only touches implicitly upon national security
in the context of the balance between the free flow of information and data
protection, and does not specifically address national security concerning data
privacy (human rights).

19 PHILLIPS, Mark.: International data-sharing norms: from the OECD to the General Data Protection

Regulation (GDPR). Human genetics, 2018/137, 575-582, 575

20 CCDCOI: The OE CD Issues Revlsed Privacy Guidelines. https://ccdcoe.org/incyder-articles/the-
S-1ev: s/ (date of download: 7/11/2023).

2 OBCD (2023) Personal Data Protection at the OECD. Retrieved November 6, 2023, from

www.oecd.org/general/data-protection.htm

22 The APEC Privacy Framework was adopted by the Asia-Pacific Economic Cooperation (APEC) and

was finalized in 2005. You can find the full text and details of the framework on the APEC website.

23 BISLEY, N.: Asia-Pacific Economic Cooperation. London: Routledge, 2012, 350

24+ BURRI, M.: op. cit. 750

25 Asia-Pacific Economic Cooperation. What is the Cross-Border Privacy Rules System. APEC - Asia-

Pacific Economic Cooperation, https://www.apec.org/about-us/about-apec/fact-sheets/what-is-the-

cross-border-privacy-rules-system (date of download: 7/11/2023).
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In 1990, the UN General Assembly adopted Guidelines for the Regulation of
Computerized Personal Data Files?®, which contains A number of significant
principles, including lawfulness and fairness, accuracy, purpose-specification,
interested-person access, non-discrimination, authority to make exceptions,
security, supervision, and sanctions, transborder data flows relevance, and adequate
data collection. The principle number 6 of the guidelines provides states the right to
derogate from the principles 1-4, for the protection of national security. However,
the guidelines don’t contain any definition or details about the concept of national
security.

Prominent figures in the public and private spheres have advocated for an
international legal framework pertaining to data protection and privacy in recent
times?’. For example, the 'Montreux Declaration,’ published in 2005 by the 27th
International Conference of Data Protection and Privacy Commissioners, called on
the UN to draft a legally binding declaration outlining enforceable human rights for
data protection and privacy, but the declaration does not explicitly mention national
security?®. Subsequent conferences of data protection commissioners, such as the
UN-sponsored World Summit on the Information Society (WSIS) in Tunis in 2005
and the 30th International Conference in Strasbourg in 2008, echoed this plea?®.
They didn’t explicitly mention national security in the context of data privacy,
however they emphasize the need of secure use of technology.

For the benefit of the International Law Commission ILL.C, the UN Office of
Legal Affairs' Codification Division produced a report in 2006 titled "Protection of
Personal Data in Transborder Flow of Information". According to the tepott, a
number of core principles of data protection are revealed by "international binding
and non-binding instruments, as well as the national legislation adopted by States,
and judicial decisions". However, it is unlikely that these principles have gained
widespread acceptance among States. Since the existence of an independent data
protection authority is generally regarded as a prerequisite for an adequate data
protection regime (at least under European views of data protection), the number
of States with data protection authorities is a good indicator of the number of states
with data protection laws 3.

26 Guidelines for the Regulation of Computerized Personal Data Files: Adopted by General Assembly
resolution 45/95 on December 14, 1990.

27 KUNER, C.: op. cit. 309

28 Montreux Declaration: The protection of personal data and privacy in a globalized world - a universal
right respecting diversities (14-16 September 2005).

29 30th International Conference of Data Protection and Privacy Commissioners, Strasbourg, 17 October
2008: Resolution on the urgent need for protecting privacy in a bordetless wotld, and for reaching a Joint
Proposal for setting International Standards on Privacy and Personal Data Protection.

30 KUNER, C.: op. cit. 310
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In conclusion, it’s crucial to remember that there isn't presently a single, legally-
binding international framework for data protection. Rather, what we have are either
insufficient international frame works, or regional accords and policies that are
limited in their global reach to particular regions. (ICCPR) and (UDHR) offer a
fundamental framework for privacy rights, but they don't contain specific and
comprehensive data protection clauses.

With Convention 108, the Council of Europe (CoE) has taken the lead in
creating legally binding standards, albeit these are exclusive to the European Union.
The Asia-Pacific Economic Cooperation (APEC) Privacy Framework and the
Cross-Border Privacy Rules (CBPR) system are two regional initiatives that have
made significant contributions, along with the Organization for Economic Co-
operation and Development's (OECD) Privacy Guidelines but they are not binding,
However, they are non-binding documents, and limited to certain states.

The lack of a single, legally binding international framework is a significant
challenge in the field of data protection. Numerous organizations, including the
International Conference of Data Protection and Privacy Commissioners, have
voiced their support for the creation of such a framework. The need for more
comprehensive and globally applicable regulations to protect people's privacy rights
in the face of developing technologies and growing data threats is highlighted by the
changing cyber landscape. There is an urgent need for more focused efforts within
international law to establish unified and comprehensive regulations addressing data
protection on a global scale, given the ever-expanding reach of the internet and the
growing vulnerability of personal data.

Although progress has been made at the regional level, a concerted effort within
international law is necessary. The continuous conversation concerning the
safeguarding of personal information emphasizes how urgent it is to establish a
single, global framework that guarantees strong privacy.

4. National Security and Data Protection

States are entitled to take action to safeguard public order, national security,
welfare and security of their subjects, even if the action contains sometimes
infringements of people's privacy rights. Such interference is allowed by
international law to some extent for the protection of certain society interests. But
the question is how far states can stray from their obligations under international
law and violate privacy. It's not easy to strike balance between these conflicting
interests. Notably, the lack of legally binding international law framework dealing
with data protection make it even worse. Unchecked state interference has been
made possible by gaps in international law, leading states to enact arbitrary laws.
Although the enforcement mechanisms of the application of international human
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rights law is not that clear, implementing international human rights law in a wider
context could be beneficial.

Human rights legislation, such as Article 5 of the ECHR and Article 9 of the
ICCPR, enshrines negative security against the state; nevertheless, the meaning of
these rights is not always obvious. In the context of negative security as a whole, the
negative right to security is regarded as having minimal significance3!.

However, human rights law failed to offer a more comprehensive solution to
the intricate nature of security, particularly the possibility that governments could
abuse it to control risk and promote fear. There are paradoxes surrounding security,
such as the impossibility of achieving total security and the possible harm that
security measures may cause to social cohesion and individual freedom. Human
rights law should take a more active role in evaluating and examining security
objectives, holding authorities accountable for their actions, and elevating the
individual to the position of primary security reference. A more comprehensive
understanding of security within the framework of human rights law will support
more informed and balanced public discussions on security-related topics.

Existing privacy international laws are insufficient, especially with the vast and
complex field of data protection in the digital age. These rules are based on
international human rights laws like Article 12 of the Universal Declaration of
Human Rights (UDHR) and Article 17 of International Covenant on Civil and
Political Rights (ICCPR). Both Articles highlight people's rights to be protected
from arbitrary or unlawful attacks on their honor and reputation and to be free from
unjustified entry into their personal lives, families, homes, and communications.
While not every interference is prohibited, those deemed justified are permissible.
It is crucial to explore the concept of ‘arbitrary’ to understand that only unjustified,
or capricious interference are disallowed.

In its General Comment Number 16%3, the Human Rights Committee provides
an explanation of article 17 of the covenant, stating that the article guarantees
protection against attacks on reputation, honor, and against arbitrary or unlawful
interference in individual's ptivacy, home, family, as well as correspondences. And
this right has to be protected against any interference whether by the state or non-
state actors. The Committee recommends that in order to uphold these rights, states
enact laws. The Committee is concerned, nonetheless, that state reports do not go
into enough information about how this right is protected by law, regulation, or the
courts. Noting the existing dearth of information on this in reports, highlights the

31 KEMPEN, V. — HEIN, P.: Four concepts of security — A human rights perspective. Human Rights Law
Review 13, 2013/1, 1-23, 10

32 KEMPEN, V. — HEIN, P.: op. cit. 13-15

33 CCPR General Comment No. 16: Article 17 (Right to Privacy) - Adopted at the Thirty-second Session
of the Human Rights Committee on 8 April 1988, paral0.
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significance of explicit measures in state legislation to address both unlawful and
arbitrary interference. The committee argues that "arbitrary interference" as the
safeguarding of the rights included in the article, that the word refers to the
interference that provided by law. The inclusion of the arbitrariness is to assure that
even when the law authorize interference, it should be adhering to purposes, ideals,
and directives of the covenant. It highlights that the interference be appropriate
under the circumstances.

All these human rights documents, including the HRC general comment, lack
clear indications of permissible and impermissible actions. Consequently, there is no
definitive rule upon which we can rely to assess the permissibility or impermissibility
of laws and regulations in different countries. As a result, each state must intervene
and regulate this area according to its interests. Even the existing clear rules in
international human rights law often fail to be adequately implemented by states.
The laws and regulations of many countries reflect a different paradigm in dealing
with privacy, including data protection. The latter is frequently undermined and
violated under the pretext of protecting certain societal interests, particularly
national security. The balance often tips in favor of national security at the expense
of data protection, especially when safeguarding the nation against national
emergencies. National security is solely governed at the national level, and the lack
of a clear and precise definition of national security in international law has paved
the way for abusing this concept. Each state adopts a different interpretation and
view it according to its interests. While it is understood that laws often avoid
providing definitions to allow for more flexible application, especially with terms
like ‘“security’ that states prefer to control, there should at least be some boundaries
to prevent the misuse of this ambiguous term. The Human Rights Committee
should have played a more significant role, and new explanations addressing
emerging challenges associated with the internet and technology should have been
provided for the concept of privacy.

5. State Practice

Privacy and data protection laws are typically regulated at the national level, there
are various approaches to these regulations. Banisar and Davies distinguished four
models in 1999: sector-specific laws, self-regulation, comprehensive laws, and
privacy technologies.

Regardless of the type of regulations a state has, the question of arbitrariness
remains unchanged. In this chapter we will delve into some examples of laws from

3 DE BUSSER, E.: Big Data: The Conflict Between Protecting Privacy and Securing Nations. Po/icy, 2002/
9,330, 6
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various countries to illustrate how violations of data protection have been justified
in the name of national security.

After September 11th attacks, the U.S. congress passed the PATRIOT Act?,
accordingly, reduced the scope of judicial oversights, public accountability, and legal
challenges to government searches while increasing the government's surveillance
capacity. The law made it difficult to evade by granting the government access to
all data stored within its boundaries including information from all American
corporations.  Sections 15, 13, 18, and 14 of the act increased government
sutveillance in four areas: intelligence, records, secret, and trap and trace searches.
For the purpose of conducting national security investigations, government agencies
in charge of specific foreign intelligence investigations may issue NSLs to acquire
customer transaction data from banks, credit agencies, and communication
providers¥’.

The Electronic Communications Privacy Act (ECPA) 1986 requires the
government to obtain a warrant, based on probable cause and approved by a judge,
in order to access private messages (voice mails, text messages, social media
messages, and emails) that are stored by online service providers and can be up to
180 days old. Notwithstanding, the ECPA permits the government to obtain
messages that are more than 180 days old by means of an administrative subpoena,
necessitating merely a proof of relevance to an inquiry—a less stringent legal
requirement than probable cause. Furthermore, regardless of the subject's age, the
government can obtain private documents with an administrative subpoena,
including pictures, journal entries, bank statements, and medical records saved to

cloud storage services like Dropbox.

The Fourth Amendment of the United States Constitution guarantees privacy
rights by requiring warrants for law enforcement and intelligence data collection to
be obtained on the basis of probable cause. Relying on the bases that the warrant
requirement can be time-consuming, alternative techniques are employed to speed
up the process, such as administrative subpoenas and national security letters
(NSLs), which enable faster data acquisition without the requirement for a
traditional warrant but are subject to particular legal requirements and oversight®.

% (USA PATRIOT ACT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001).

% American Civil Liberties Union (ACLU). "Surveillance Under the USA/PATRIOT Act.
https://www.aclu.org/documents/surveillance-under-usapatriot-act (date of download: 09/11/2023).
37 DE BUSSER, E.: op. cit. 8

3 COPE, S.: The SEC Wants to Read Your Emails Without a Warrant: How it and other civil agencies are trying to
undermine important privacy reform. December 8, 2015, https://slate.com/technology/2015/12/ecpa-
reform-the-sec-wants-to-undermine-impottant-email-privacy-legislation.html ~ (date of download:
27/11/2023)

3 DE BUSSER, E.: op. cit. 7
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This can rise concerns about the potential for abusing data privacy under the pretext
of national security, even though it is subject to specific requirements.

In 2013, Edward Snowden, the agency of united states national security (NSA),
leaked extensive mass surveillance programs, revealing the interception of American
communications since December 2005. The privacy protections of the U.S.
constitution and congtress were being violated by the NSA's acquisition of a large
number of copies of citizens’ communications, as evidenced by allegations that
emerged in a May USA Today article and legislative ditections*.

Since the middle of the 20th century, the United States has seen the
advancement of human rights as at odds with fundamental issues of national
security. It is frequently viewed as a luxury that is pursued when there is spare
diplomatic capacity and there is no threat to national security*!.

According to the Court of Justice of the European Union (CJEU) ruling in the
Privacy International (C-512/17) case, the E-Privacy Directive (Directive
2002/58/EC)* was infringed by UK regulations permitting intelligence services to
obtain bulk communications data. The court's ruling highlighted how the
indiscriminate transfer of location and traffic data, which went beyond what was
(strictly necessary), violated both privacy and Charter rights. The
Telecommunications Act 1984 (Section 94), the Regulation of Investigatory Powers
Act 2000 (Sections 21(4) and 21(6)), and the Investigatory Powers Act 2016 (Sch.
10 para. 99, 5.252) were among the pertinent pieces of law. This ruling highlights
the significance of legislative conformity with EU privacy standards and raises
questions about the suitability of UK data protection legislation following Brexit*.

Legal battles surrounded the UK's Investigatory Powers Act (IPA 2016), also
known as the Snoopet's Charter, raising issues with UK intelligence agencies'
indiscriminate surveillance and mass collection of personal data, faces many
criticisms, which centered on the inadequacy of the legal basis, the absence of
accountability, and the insufficient oversight, alleging that the Article 8 right to a
private life of UK citizens was violated. In his first annual report, UN privacy chief
Joe Cannataci attacked the UK's proposed surveillance laws, saying they (tun
counter) to recent privacy rulings in Europe and might have (ramifications) in other
nations. Joe Cannataci, the UN's privacy chief, criticized the UK's proposed

40 Electronic Frontier Foundation.: NSA Spying. https://www.eff.org/nsa-spying (date of download:
09/11/2023).

# BURKE-WHITE, W.: Human rights and national security: the strategic correlation. Hare. Hum. Ris. .
2004/17, 249- 280, 251

4 DIRECTIVE 2002/58/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
12 July 2002

4 COGENS, ].: Individual Privacy versus National Security: Where is the Line? Lamb Chambers,
www.lambchambers.co.uk/jus-cogens/individual-privacy-versus-national-security-where-is-

the-line/ (date of download: 24/11/2023).
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surveillance laws in his first annual report, arguing that they go against recent
European privacy rulings and might have unintended consequences in other
nations*.

In Australia, Critics claimed that by allowing law enforcement and security
agencies to access encrypted data without appropriate judicial oversight, Australian
law infringed upon the rights of individuals. One restriction that may prevent
Australians from contesting laws in court is the lack of constitutional privacy
protections®.

The Chaines Personal Information Protection Law?® governs the gathering of
data by governmental bodies, with certain exemptions granted in cases where the
government is (acting in the public interest). This carve-out could support the
Chinese government's extensive data collection, raising questions about the scope
of governmental monitoring and its effects on personal privacy*’.

India - Personal Data Protection Bill*, The Bill gives the national government
the authority to handle citizen data without the individuals' express consent. Before
processing personal data, private entities are required to obtain consent from their
customers ot users, with certain exceptions for (legitimate uses)*. In situations when
national security or law and order are deemed to be in jeopardy, the law exempts
government entities from prosecution. In the purpose of maintaining public order
and national security, the aforementioned measure gives the central government the
power to exclude government entities from some data protection regulations. The
rights of data principals and the duties of data fiduciaries (apart from data security)
do not apply in some situations, such as those involving the prevention,
investigation, and prosecution of offenses. It's important to note that the measute
does not require government organizations to erase personal data once it serves its
intended purpose. As such, questions have been raised concerning the
proportionality of these exemptions as they would enable government organizations

# WIRED.: UN Warns UK's IP Bill "Undermines’ the Right to Privacy. https:/ /swww.wired.co.uk/article/un-
privacy-ip-bill-not-compliant-international-law (date of download: 09/11/2023).

4 DOCHE, C. — SELBY, |.: Australian Government Missed the Point with New Encryption Bill. Auxstralian
Outlook, 2019,  https://www.internationalaffairs.org.au/australianoutlook/australian-government-
missed-point-with-new-encryption-bill/ (date of download: 09/11/2023).

46 China Briefing team.: The PRC Personal Information Protection Law (Final): A Full Translation. China
Briefing, Passed on August 20, 2021, in effect since November 1, 2021

47 PEREZ, C.: Why China’s New Data Security Law Is a Warning for the Future of Data Governance.
Forejgn  Policy, 2022,  https://foreignpolicy.com/2022/01/28/china-data-governance-security-law-
privacy/ (date of download: 09/11/2023)

4 The Digital Personal Data Protection Bill, 2023, Ministry of Electronics and Information Technology,
November 18, 2022.

4 GONZALEZ, B.: India’s data protection bill passes lower house of Parliament, raises privacy concerns.
Biometric Update, 2023, https://www.biometricupdate.com /202308 /indias-data-protection-bill-passes-
lower-house-of-parliament-raises-privacy-concerns (date of download 09/11/2023).
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to gather and exploit citizen data for extensive monitoring under the guise of
national security>.

Although privacy is vital, focusing only on privacy can run counter to other
significant social values and impede advancement in fields like social justice, science,
and public health. In order to strike a balance between the public interest and
individual privacy, regulations pertaining to the misuse of technologies such as facial
recognition should take precedence over outright bans. There is a need for a
nuanced strategy that recognizes the conflict between privacy rights and the
advantages of data collection for problems like discrimination, social justice, and
healthcare disparities®.

To sum up, the discussion surrounding state policy and surveillance legislation
indicates a nuanced relationship between the need for national security and the
preservation of personal privacy. The difficulties in defining precise boundaries for
state intervention are highlighted by the lack of an all-encompassing international
legal framework for data protection. Different strategies are reflected in the ongoing
effort to strike a balance between security and civil liberties, as demonstrated by the
Investigatory Powers Act and the USA PATRIOT Act. The extent of privacy
violations is demonstrated by Edward Snowden's revelations, underscoring the
necessity of strong safeguards. Laws in Australia and China have come under fire,
highlighting the implications of inadequate privacy protections on a global scale. In
the end, finding a harmonious balance in the constantly changing world of privacy
and surveillance remains a difficult task.

Everyone has the right to privacy and security, and the government has the duty
to guarantee both, and balancing these two opposing interests. Sometimes, finding
the right balance is not easy. The protection of societal interests is necessary, but it
should not come at the expense of violating people's privacy, and vice versa.
However, many laws regulating data protection violate these rights under the banner
of national security or other societal concerns.

6. Conclusion

There is an inadequate international legal framework for data protection. The
current framework is limited to three main categories: firstly, international human
rights low which falls short and cannot fully accommodate all aspects of data
protection, particularly in light of advancing technologies and internet
developments. Secondly non-internationally binding roles such as those contained

3 PRS Legislative Research. "The Digital Personal Data Protection Bill, 2023." Date of download
November 24, 2023. https://prsindia.org/billtrack/ digital-personal-data-protection-bill-2023.

51 LOBEL, O.: The Problem with Too Much Data Privacy. 2022, https://time.com/ 6224484 /data-privacy-
problem/ (date of download: 19/11/2023).
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in OECD, APEC, and UN guidelines for computerized personal data file lack the
necessary effectiveness. Thirdly rules within the EU, like GDPR are confined to a
specific region namely EU countries. This gap resulted in a lack of clear and
sufficient standards to measure states’ practice, leads to a vatiety of forms and
mechanisms employed by states’ in regulating data protection, and consequently
increasing state interference and a failure to achieve a balance between the
imperatives of national security and data protection. Many jurisdictions interfere in
data personal data under the pretext of national security. Regarding the concept of
national security, neither OCED nor APEC framework didn’t mention it explicitly,
and they only address it indirectly in the context of balancing free flow of data
against data protection. As for UDHR and ICCPR, while they provide states the
right to derogate from certain obligations for example: the protection of freedom
of expression and the state of emergency...etc. they don’t mention national security
in the context of privacy,

National security is recognized by many documents in international law as a
legitimate ground for derogation from certain international law obligations, but it is
not limitless, and states are not free to interpret it as they please. However, since
there are no definition or clear boundaries for it in international law the issue
remains controversial.

7. Recommendations

- The need for international efforts to establish unified, binding legal rules for data
protection is evident. this could involve adopting international non-binding rules of
data protection, as well as regional rules like those in GDPR in the EU, or creating
new rules, that define clearly which act and which type of interference is prohibited
to prevent enacting abusive laws at the national level, especially with the trans-
border nature of data protection.

- There must be effort to provide at least some clarity to the concept of national
security by establishing new boundaries, especially if it is not possible to offer a
comprehensive definition.

- NGOs can play important role in educating and raising awareness among
individuals to help them understand their rights and obligations regarding data,
creating pressure on governments to show more respect for human rights.

- Continues updates to these rules are imperative due to the rapid development
nature of this area.
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List of legislation

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data.

Ditective 2002/58/EC of the European Patliament and of the Council of 12 July
2002

The APEC Privacy Framework was adopted by the Asia-Pacific Economic
Cooperation (APEC) and was finalized in 2005.

UDHR (Universal Declaration of Human Rights): A/RES/217(11I) adopted on
December 10, 1948.

ICCPR (Intetnational Covenant on Civil and Political Rights): A/RES/2200(XXI)
adopted on December 16, 1966.

European Convention on Human Rights, opened for signature Nov. 4, 1950, ETS
No. 5,213 UNTS 221.

CCPR General Comment No. 16: Article 17 (Right to Privacy) - Adopted at the
Thirty-second Session of the Human Rights Committee on 8 April 1988, paral0.

Guidelines for the Regulation of Computerized Personal Data Files: Adopted by
General Assembly resolution 45/95 on December 14, 1990.

Montreux Declaration: The protection of personal data and privacy in a globalized
wotld - a universal right respecting diversities (14-16 September 2005).

30th International Conference of Data Protection and Privacy Commissioners,
Strasbourg, 17 October 2008: Resolution on the urgent need for protecting privacy
in a borderless world, and for reaching a Joint Proposal for setting International
Standards on Privacy and Personal Data Protection.

Court cases

Case 11801/85 Kruslin v. France, EU: 1990

Case 28341/95 Rotaru v. Romania EU: 2000-V
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Joined Cases 293/12 & 594/12 Digital Rights Ireland v. Minister for Commc'ns,
EU: 2014
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SARI MIKLOS*
A magdnjog ,,kézjogiasodisa”

DOT: https://doi.org/10.46942/SIDM.2024.2.349-363

Az allam hatdlyos jogszabdlyainak rendszerezett Osszessége alkotja a
jogrendszert. Egy orszag jogrendszere egy és egységes. Egy gyakorlé jogasznak a
jogrendszer egységébdl kell kiindulnia és a jogtudomany feladata, hogy a jogrendszer
egészét épitse, fejlessze, mert a jogagak kozott nem lehetnek falak, sokkal inkabb
ajtokat kell kitarni.! A jogrendszer egyes elemei koherensek, ennek megfelelGen az
egyes jogi normak egymassal nem lehetnek ellentétesek.

Az egységes jogrendszer dogmatikailag kozjogra és maganjogra oszthat6. Hans
Kelsen szerint "a jogallam fogalmaval Gsszeegyeztethetetlen a kézjog és maganjog
elvalasztasa".2 A jogrendszer felosztasa bar jogdogmatikailag lehetséges, de
szitkséges-e? Horvath Attila szavaival a jogrendszer tagozédasa nem 6ncél, hanem
a jog logikus felépitésébdl adédik.?

A kézjog-maganjog elvalasztas lehet jogelméleti jellegd, jogdogmatikai jellegi
vagy pozitivjogi jellegd. ElSbbi esetben a jogrendet csupan az attekinthets
strukturalas ill. magyarazat miatt osztjuk két részre. A kézépsé esetben kiilonféle
jogi problémak megoldasahoz hasznaljuk érveléseinkben a kettéosztast (amennyiben
ezt a joggyakorlat is teszi, s nem csupan jogtudési munkakban térténik ez, akkor a
fogalom jogdogmatikai és pozitivjogi egyszerre). A harmadik esetben (amennyiben
egyattal nem jogdogmatikai is a fogalom) pedig szévegszertileg a pozitiv jog
valamely normativ aktusa maga el6feltételezi a kettéosztast, s emliti a kérdéses
fogalmakat.*

A maganjog és a kozjog elhatarolasanal els6ként Ulpianus nevét kell emliteni, aki
el6szOr osztotta a jogrendszert: maganjogra és  kozjogra. Az altala a Digestaban
meghatarozott fogalom szerint ,,K6zjog az a jog, amely a rémai allam statuszat

* Dr. Sari Mikl6s, PhD hallgato, Karoli Gaspar Reformatus Egyetem, Allam- és Jogtudomanyi Kar.
Témavezet6: Prof. Dr. Udvary Sandor egyetemi tanar

I NOCHTA T.: A maganjog és a kdzjog viszonyarol az Gj Ptk. alapjan is. Jogtudomanyi Kizliny, 2016/10.
481-490.

2 KELSEN, H.: Zur Lehre vom 6ffentlichen Rechtsgeschift. Archiv des dffentlichen Rechts. 1913. 218.

3 HORVATH A.: A magyar maganjog torténetének alapjai. Budapest: Gondolat kiadé, 2006. 14.

4 JAKAB A.: A magyar jogrendszer szerkezete. Miskolc PhD értekezés, 2005.
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érinti, a maganjog pedig az a jog, amely a maganfelek hasznira van.”> A jog e két
fécsoportra vald tényleges tagolisa mér a polgari jogtudomany jellegzetes terméke.®
A jogrendszer két dganak hatdrai elmosddnak.” Dr. Buza Laszl6 és Dr. Vitéz Moot
Gyula 1943-ban mar egymidsta reflektilva® errdl polemizalnak. Nyilvanvald, hogy
nincs kizardlagos kézérdek s hogy viszont a maginérdeket a jogrend csak a
kozérdek-szabta korlatozasok kozt engedi érvényesiilni. A kozjog és a maganjog
ellentéte a jus cogens és a jus dispositivum ellentétében pusztan nem ragadhaté meg.
A maganjog fogalma nem azonos a diszpozitiv jog fogalmaval, de az a meglatas
helyes, hogy a maganjog a maganautonémia érvényesiilésének ad helyet. Ott
azonban, ahol az egyes magincselekvése az allami parancshoz valé alkalmazkodas,
ahol tehat a magancselekvésben allami akarat s nem az illet§ spontan akarata jut
kifejezésre, mar kézjogrdl van szo. A jus cogens, ha az allamhatalom az érdekeltek
akaratitdl fuggetlenil nem kényszeriti ki betartdsit, maganjog és nem kozjog.? A
kézjog és a maganjog éles elvalasztisa az eurdpai kontinensen megfelelt a
forradalomban gy6ztes polgar ,kétalanyd” jogi helyzetének az allampolgar és az
autonom polgar kettds statuszanak. A klasszikus gazdasagi liberalizmus jelmondata,
a laissez faire, laissez passer”, tehat az allamnak a gazdasagi életbe t6rténd
mindennemi beavatkozasat elvets tétele gyakorlatta lett: az allam hatalma politikai
szerepkorre szorult vissza. Ez az éjjeliér allam, amely nem befolyasolja az autoném
polgarok gazdasagi tevékenységeit. F6 feladata az allamnak a jogi korilmények
kialakitasa, illetve a kozbiztonsag biztositasa. igy a kozjog a politikai allam és az
allampolgar jogava valt, amelyben politikai kényszer biztositotta a rendet, kiépitve
az ehhez sziikséges politikai intézményeket. a maganjog pedig a polgari tirsadalom
tulajdoni és vagyoni rendjének, az autoném polgirnak az individudlis jogava
»szikilt”, amely az arujellegd tulajdoni és  egyéb vagyoni viszonyok
feltételrendszerének a biztositdsival megteremtette ennek a politikai allamnak a
gazdasdgi alapjat.!® A koézjog és a maginjog vegytisztin nem kiilonithetd el
egymastol, sokszot egy jogszabalyon belul is fellelheté mindkettd jegyei.!!

>D.1, 1, 1, 2, v6. Harmakényv. Prologus,2. § 3.

© LABADY T.. A magdnjog dltalinos tana. Budapest: Szent Istvan Tarsulat — Az Apostoli Szentszék
Konyvkiaddja, 2017. 20.

7 Grosschmid Béni szép hasonlata szetint: ,.4 magdnjog és a ki3~ vagy nyilvanjog hatdirai nem egyenes vonalak,
miként az Amerikai Bgyesiilt Allamok. egyes dllamai kizgi hatirok. Hanem csipkések....".

8 BUZA L.: A kozjog és a maganjog fogalmi elhatirolisinak kérdése; Dr. Vitéz Mo6r Gyula: Az allam
joga és a maganosok joga. In: Dr. Martonyi Janos szakosztalyi titkar (szerk.): Az Erdélyi Miizeum-Egyesiilet
Jog-, Kizgazdasdg- és Tdrsadalomtudomanyi S3akosztalyinafk értekezései. Kolozsvar 1943,

9 BUZA L.: im. 1943. 16.,

10 LABADY T.: im. 2017. 20-21.

" VITEZ M. Gy.: im. 1943. Az éllami tevékenységnek és a magancselekvésnek mds természetl
érintkezése is van. Vitéz Modér Gyula is t6bb helyen nyomatékosan hangsilyozza az dllami
tevékenységnek és a ,,privatautonémidnak” ezt az érintkezését. Az ,érintkezés" kifejezés nem is egészen
szabatos, mert érintkezés az is, ha a kozjogi és a maginjogi szabalyoknak egymastdl élesen elhatarolt
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A kozjog és a maganjog tipus jellemz6i felvazolhatok:

A kézjog alanya az allampolgar, aki az allammal vagy annak szerveivel keril
jogviszonyba, amelyet ala-f6lé rendeltségi viszony jellemez. A kézjog szabalyozasi
targya a kozigazgatasi jog, a k6zOsségi egyiittélés szabalyozasa, a tarsadalmi rend
felépitésének és fenntartasanak a szabalyozasa. Célja az allamszervezet miikodési
rendjének lefrasa, az allami szervek létrehozatalinak és mutkodési rendjének
szabalyozasa. Az allam a kéz akaratat hordozza, f6hatalommal bir. A jogszabalyi
keretek kozott kényszerit, bintet, jutalmaz. Engedélyezés, parancs, tilalom,
diszkrecionalis jogkor jelenik meg szabalyozasi eszkozei koézott. A jogallamisag
kovetelményébdl kévetkezik, hogy az allami szervek csak jogszabalyi felhatalmazas
alapjan és a jogszabalyok adta keretek k6z6tt gyakorolhatjak hataskoreiket, lathatjak
el feladataikat. A kozjog feladata az allampolgir védelme az dllammal, annak
szerveivel és hatalmaval szemben. A maganjoggal szemben a kézjogban nem vagy
csak nagyon ritkan jelennek meg diszpozitiv szabdlyok.

A maganjogot ezzel szemben a diszpozitiv szabalyozas jellemzi, szabélyozasi
eszkozei kozott ritkan jelennek meg kogens szabalyok. A maganjogi jogviszonyban
a felek mellérendeltségi jogviszonyban allnak egymassal. Egyenjogu felek allnak
egymassal ,,szemben”, illetve egymas mellett. Kézponti eleme a magantulajdon, a
tulajdoni jog, amely alanyi jog. A maganjogi jogiigyletben megjelend feleket
koleséndsen jogok illetik és kotelezettségek terhelik. Jogviszonyukat az akarati
autonoémia jellemzi. A maganjogban megjelené jogok t6bbsége alanyi jog, vagyis a
maganjog alanyat, barmilyen feltétel nélkil megilleti. ,,A maginjog tehat a maganélet
viszonyai befolyasolasanak, szervezésének és védelmezésének jogi rendje, amely a
személyek, valamint ezek civil- és gazdasagi korporaciéi vagyoni és nemvagyoni,
személyi viszonyait biztositja, tovabba intézményesen védi a személyek arujellegl
vagyoni kapesolatait.”1?

A cimvalasztassal kapcsolatban felmertil a kérdés, hogy a maganjog
kézjogiasodik vagy a kozjog maganjogosodik? Fn az elébbi mellett déntéttem és

tertilete érinti egymast, anélkil, hogy a legkisebb mértékben 6sszefolynanak s a hatir bizonytalanna
valnék. A kézjog és a maganjog elhatirolasa szempontjabdl éppen azok a vitis és érdekes esetek,
amelyekben t6bb van az egyszerd

"érintkezésnél. Az elobb lattuk, hogy az dllami tevékenység és a magancselekvés egységes aktussa olvadhat
Ossze; mas eset az, amikor ilyen Gsszeolvadds nincs, de a jog rendelkezése szerint a magancselekvés
sziikségképen bizonyos meghatarozott allami ténykedést von maga utan. Ezt latjuk pl. a buntetendd
cselekményeknél, hol a maganszemély ténykedése (a biintetendd cselekmény) hivatalbél bizonyos allami
aktusokat, a blintetd eljards meginditasat s a biintetés kiszabasat és végrehajtasat eredményezi. Vitéz Moor
Gyula az altala kifejtett elmélet logikus folyomanyaként allitja fel azt a tételt, hogy az anyagi blntetSjog
maganjog, mert ,,maganegyének tiltott cselekvéseirdl van tényélladékaiban sz6". Eppcn ez a tétele az,
amelyet Finkey els6 sorban kifogasol s amely bizonyara Finkeyn kiviil is sokaknél ellentmondast véltott

12 LABADY T.: im. 2017. 20.
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ebben nagy szerepe van Labady professzor magaval ragadé gondolatainak!?, aki a
maganjogrol olyan fennkolten és magasztosan nyilatkozik, hogy az olvasé,
kilénosen ha jogasz, nem tudja kivonni magat a hatasa alél. A maganjog Gustav
Radbruch szép metaforija szerint, mint: ,,Herzkammer allen Rechts” (,,minden
jogok szivkamtaja”), a romai jog legnagyobb és legfontosabb 6roksége!.

A maganjognak a térténelem soran szamos, tobbek kéz6tt a kézjog altal generalt
kihivasra kellett reagalnia:

Az elsé és eredendd, Vékas Lajos gondolataval élve az ,,6r6kolt torés™ 15, amely
a kereskedelmi jog viszonylagos kulonallasat jelenti a maganjogon belil. A
kereskedelmi joggal kapcsolatban fontos kiemelni, hogy az eredetileg a kézjogi
szabdlyokat is magaban foglalta és a XIX. sz.-i formajiaban mar egy profiltisztitas
eredményeként jelent meg.'® A hatélyos magyar Ptk-ban!” a monista elv érvényestl,
ami gyakorlatilag azt jelenti, hogy mind az un. kereskedelmi (status- és dinamikus,
részben), mind a szlikebb értelemben vett, felek mellérendelésén alapul6 polgari jogi
kapcsolatait egyarant szabalyozza. A mai nemzetkézi polgari jogi, eurdpai
jogirodalom, pl. a belga, megerdsiti, hogy a maganjog kérébe tartozik a polgati jog
(droit civil), a kereskedelmi jog (droit commercial), a nemzetk6zi maganjog (droit
international ptivé), szemben a kozjoggal (droit public)!8, ami nem jelenti azt, hogy
a kereskedelmi jog mindenhol a polgari térvénykonyv részét képezi.

A XIX. szazadban Eurdépa kilénb6z6 orszagaiban eltéré idépontban, de sor
keriilt a jobbagyfelszabaditdsokra. Franciaorszagban 1789. augusztus 4-én elt6rolték
a parasztsigot sujtd személyi és dologi terheket. A német allamokban
reformtérvények sordval kisérelték meg a jobbagyi fliggbséget felszamolni, mely
folyamatok végs6 betetbzése 1848-ban kovetkezett be. Magyarorszagon a
jobbagyfelszabaditas vagy 6rokvaltsag a reformkor alapveté kérdése volt. Az
LAprilis torvények” megszintették az urbéres szolgaltatasokat, azonban sok jogi

13 Gustav Radbruch szép metaforija szerint a maganjog: ,,,,Herzkammer allen Rechts” (,,minden jogok
szivkamraja”), azaz a tarsadalom joganak meghatirozo, legjellemz3bb, és annak struktarajat
legkozvetlenebbul kifejezé 4ga. ,,Uralkodashoz szokott jogag” (Sélyom Liszl6), amely finomsdgaban,
dogmatikai kidolgozottsagiban és totalitas-igényében sok tekintetben megelézi a tébbi jogagat. A
maganjog tagadhatatlanul a jog egészének , legsikeresebb miformaja” és mint olyan: atmenet filozéfia,
etika és a jogrendszer koz6tt. A maganjog végsS soron a személy egész életére, mindenfajta tarsadalmi
kapcsolatira kitetjed; mint jog, egyarant formalizlja a személy individudlis és k6z6sségi vonatkozasait.”
/ LABADY T.: im. 2017. 19./

4 André Malraux szerint példaul ,,Réma nem gyézelmei és héditasai, hanem az dltala megteremtett romai
jog révén méltd csodélatunkra, melynek legfontosabb principiuma: pacta sunt servanda. /HAMZA G.:
Megjegyzések a rémai jogszerepérdl a jogaszképzésben, In: Unnepi Tanulmdanyok V. A bonis bona discere.
Festgabe fiir Janos Zlinszky. Bibor Verlag, Miskolc, 1998. 569-585./

15 VEKAS L.: A maganjog kihivasai - Torténeti visszapillantas és mérleg. Magyar Jog, 2023/7-8, 389-390
16 MENYHARD A.: Az 4j Polgari Toérvénykonyv koncepciojanak vitdja az ELTE Allam- és Jogtudomanyi
Karan. Polgdri Jogi Kodjfikdcid, 2002/4. 35-37.

17.2013. évi V. térvény a Polgari Toérvénykonyvrdl

18 SZALMA J.: Oss3egexés ag 4ij Polgiri Torvénykinyvril, 1.
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kérdés nyitva maradt, amiket végul a forradalom és szabadsagharc leverése utan,
csak az 1853-as urbéri patens, illetve karpotlasi és foldtehermentesitési parancs
szabalyozott. Oroszorszagban és Lengyelorszagban 1861-ben, illetve 1863-ban
sziletk meg a jobbagyok felszabaditasit kimondé uralkod6i hatirozat.!® A
jobbagysag intézményének felszamolasa az egész feudalis jog- és tulajdonrendszer
atalakuldsat vonta maga utan, és radikalis eszk6zokkel megnyitotta az utat a polgari
fejlédés, a kapitalizalodas felé. A tulajdonviszonyok megvaltoztak, a kivaltsagok és
monopéliumok megszinésével egyltt a személyi kotottségek is megszintek. A
kozigazgatas a biraskodassal egyiitt atalakult. Nagy tomegeknek volt sziiksége
hitelre, igy a hitelforgalom megindult és ezzel egyiitt a féldforgalom is fellendult. A
korabban fluggdségben ¢él6 néptdmegek felszabadulasaval megjelent a szabad
munkaerd, akinek dolgoznia kellett. A célom nem a probléma mélyebb elemzése, de
érzékeltetve a maganjog el6tt allé feladatokat: a jobbagyok felszabaditasaval
egyidejlleg meg kellett oldani lakhatasuk, j6vébeni megélhetéstik, munkajuk, fizetési
kotelezettségiik jogi kereteit. A kézépkori jogrendszer atalakulasaval egyre nagyobb
a jelent6sége a munkaviszonynak, amely koét6dik maganjoghoz, mivel alapja a
maganautonémiabdl taplalkozé szerzédés. A munkaviszony azonban egy sajatos
jogviszony, amelyek arra vezethet6 vissza, hogy a felek egyensulyi helyzete szinte
fogalmilag hidnyzik. S éppen az egyensily megteremtése céljabol a
munkajogviszonyra vonatkozé szabédlyok kogens jelleggel alakitjak e jogviszony
tartalmat. A maganjogi kodexek szintjén el6szor a német BGB-ben jelentek meg az
allami beavatkozas jeleként kdégens normak: a Dienstvertrag szabdlyai kozé
kényszerité normakat kényszerilt beiktatni.?0

A XX. szazad elejétdl bekovetkez6 gazdasagi, tarsadalmi és politikai valtozasok
nyoman radikilis médosulasok kévetkeztek be az eurdpai orszagok maginjogi
rendszereiben. Az elsé vilaghaborut kéveté gazdasagi nehézségek, névekvé inflacio,
majd gazdasagi vilagvalsig hatasaival az ,.¢éjeliér” allam nem tudott mit kezdeni,
elvaras volt mar az alammal szemben, hogy ne csak a szerzett jogokat védelmezze
maganjogi  szabalyokkal, hanem maganjogi segitség kellett a tarsadalmi
egyenl6tlenségek  lekiizdéséhez is. Ez az elvaras mar alkotmanyos
kovetelményekben is megjelenik.?! A Weimati Alkotmany 151. cikkének (1)
bekezdésében rogziti, hogy: ,,A gazdasagi élet rendjének meg kell felelnie az

19 HOMOKI NAGY M.: A jobbdgyi terhek megsziintetésének egy lehetséges médja. Acta Univers Itatis
Szegediensis De Attila Jozsef Nominatae Acta Juridica et Politica, Szeged, 1994. 5.

20 VEKAS L.: Opponensi vélemény Kiss Gyorgy: "Alapjogok kollizidja a munkajogban” c¢imi akadémiai
doktori értekezésérdl. Kigjogi Szemle, 2008/ 2. 54-64.

2 HORVATH A.: A magyar maganjog torténetének alapjai. Budapest: Gondolat kiad6, 20006. 71.
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igazsagossag elveinek azzal a céllal, hogy mindenki szamara biztositsa a mélté életet.
Az egyén gazdasigi szabadsigit e hatdrok kozott kell biztositani.”??

A maginjog eszkozeivel prébaltdk legalizalni a XX. szazadi diktatardk az
ideolégiai alapon végrehajtott, kézjogi alapokon allé térvénytelenségeket. A
maganjog szemsz6gébdl a legradikalisabb kihivas talan és a legnagyobb ,,mélység” a
magantulajdon nélkili maginjog? volt.

Magyarorszagon a kozjogi rendszervaltast kdvetSen lezajlott és a maganjogi és
kozjogi jegyeket is magan hordozoé privatizacié, tovabbi bizonyitéka annak, hogy a
kézjog és maganjog hatarai nem kilonilnek el mereven egymastél. Ez a folyamat a
jelenben még inkabb tetten érhet6. Mi alapjan donthet6 el, hogy egy jogviszony
maganjogi vagy kozjogi. Eis egyltalan sziiksége - e az ebbéli dontés?

Két példan keresztil szeretném érzékeltetni és megvalaszolni a magam 4ltal
feltett kérdést: a koztertlet-haszndlati jogviszonyt szeretném Osszehasonlitani a
tamogatasi jogviszonnyal.

A Kuria Gsszevont polgari-gazdasagi-munkatigyi és kozigazgatasi jogegységi
tanacsa a Kuaria Kozigazgatisi Kollégiuma és  Polgari  Kollégiuma
kollégiumvezetSinek inditvanya alapjan a kézteriilet-hasznalati jogviszony kézjogi
(kozigazgatasi) vagy maganjogi (polgari jogi) jellegének megitélése, tovabba az ilyen
targya perben eljaré birdsig meghatarozasanak targyaban lefolytatott jogegységi
eljarasban 1/2022. szama KPJE jogegységi hatirozatot (a tovabbiakban: jogegységi
hatarozat) hozott, amelyben kimondta, hogy:

1. A kozterilet-hasznalati jogviszony kézjogi jogviszony.

2. A koztertlet-haszndlati jogviszonnyal kapcsolatos jogvita elbiralisa a

kozigazgatasi igyekben eljaré birsag hataskoérébe tartozik.

A kozterillet —hasznélati jogviszony, a Karia dontése alapjan tehat kozjogi
jogviszony. A kiariai dontés a birdsagi gyakorlatban a koztertleti jogviszony komplex
jellegébdl ad6do ketts megitélésnek kivant véget vetni.

A tamogatasi jogviszony az allamhaztartasrdl sz6l6 2011. évi CXCV. torvény (a
tovabbiakban: Aht.) 48. § (4) bekezdése alapjan a timogatéi okirattal vagy timogatasi
szerz6déssel 1étrej6v6 tamogatasi jogviszony létesitésére iranyuld eljarassal és a
tamogat6é dontéseivel kapcsolatos jogvitak eldontése polgari peres eljarasban
kezdeményezhets. Horvath M. Tamas a kozszerz6désektdl 2616 tanulményiban?*
kifejti, hogy a tamogatasi viszonyokra, mint kézszerz6dési tipusokra a szakaszossig
jellemz6, vagyis a jogviszony kilonb6z6 fazisai idében elkilonilten mutatnak
kézjogi, illetve maganjogi jellegzetességet. Elkiloniti az odaitélés szakaszat a

22 Die Ordnung des Wirtschaftslebens muf3 den Grundsitzen der Gerechtigkeit mit dem Ziele der
Gewihrleistung eines menschenwiirdigen Daseins fiir alle entsprechen. In diesen Grenzen ist die
wirtschaftliche Freiheit des einzelnen zu sichern.

2 VEKAS L.: A maganjog kihivasai - Torténeti visszapillantas és mérleg. Magyar Jog, 2023/7-8. 389-390.
2 HORVATH M T.: Boncasztalon. A kézszerzédési jogviszonyok organikus kapcsolati egységei.
Jogtudomayi Kizliny, 2023/10. 454-462.
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megallapodastél és annak teljesitésétSl, valamint a tamogatas felhasznalasanak
ellenérzésétél. Mig a kézpénzek odaitélése soran kozjogi jogviszony keletkezik a
dontésre jogosult kozigazgatasi szerv és a palyazo kozott, addig a tamogatasi
szerz6dés megkotését kovetben tisztan polgari jogi jogviszony jon létre, amely a
felhasznalas ellen6rzése és az ennek nyoman alkalmazott jogkévetkezmények és
esetleges szankcidk kapesan viszont ismét kozjogi jelleget 61t.25 Vagyis az Aht.
rendelkezés nem jelenti azt, hogy a timogatasi jogviszonynak ne lennének kézjogi
elemei, de a szerz6déses jogviszonyban all6 felek kozotti jogvita esetében polgari
birésag, maganjogi szabalyok alapjan fog eljarni.

A Kuaridnak a kéztertlet hasznalati jogviszony targyaban hozott jogegységi
hatarozatinak indokai ismeretében érdemesnek tartom azokat a timogatasi
jogviszonyra ravetiteni és ezeken keresztll elemezni, hogy a helyes-e a timogatasi
jogviszonybdl eredé jogvitdkat polgari peres ttra terelni.

A jogegységi hatarozat indokoldsiaban régziti, hogy a kozterilet hasznalati
szerzbdések egyrészrél az 6nkormanyzatok, masrészrél gazdasagi tarsasagok vagy
manganszemélyek kozott keriilnek megkotésre. Kiemeli a jogegységi tanacs, hogy
ezek a jogviszonyok két jogi aktus eredményeképpen jonnek létre. Feltétele az ilyen
tipusi szerzédések 1étrejottének illetve megsziinésének, az 6nkormanyzat képvisel6-
testilletének hatarozata majd ezt kovetSen a felek (a hatarozatban foglalt
felhatalmazas alapjan az Onkormanyzat részér6l a polgarmester, illetve az
o6nkormanyzat képviseletében eljaré szervezet vagy gazdasagi tarsasag) kozotti
irasbeli szerz6dés. A kozteriilet-hasznalati jogviszonyban az 6nkormanyzat nem
magantulajdonosi minéségében jelenik meg, hanem mint a kéztulajdonnal vald
rendelkezésre, torvényi felhatalmazdssal biré jogalany. Az 6nkormdnyzat, mint
tulajdonos helyzete azért is sajatos, mert nemcsak szerz6dé félként vesz részt a
jogviszonyban, hanem szabdlyozoja is az 6nmagat érintS jogviszonynak, melyben a
helyi k6zhatalom az Alaptorvény 32. cikk (1) bekezdésében kapott felhatalmazas
alapjan eredeti jogalkot6i jogkorében alkot normativ aktust (6nkormanyzati
rendeletet).?0 A kozterilet rendeltetéstd] eltérd hasznalatit az 6nkormdnyzat nem
tulajdonosi jogkérében, hanem a helyi kézhatalom gyakorléjaként allapitja meg. A
kozterilet-hasznilat szabalyozasa kozjogi, kozigazgatasi jellegli szabalyozast jelent.?”
A koztertilet hasznalatinak vonatkozasdban szerz6dés jon 1étre a felek k6zott, de a
jogegységi tandcs dllaspontja szerint az Onkormanyzat a koztertlet-hasznalat
szabalyozasa terén alkalmazhat ugyan polgari jogi viszonyelemeket is, de csak a maga
helyén és 6sszefuggésében felfogva, az alapul fekvé kozigazgatasi jogviszonyba

2 HORVATH M T.: im. 457.
26 Kuaria 1/2022. szamu KPJE hatirozata, Indokolas [31]
27 Uo.: Indokolés [33]
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dgyazottan, a koherencia kovetelményének érvényesitése mellett.?® Vagyis az
alkalmazott polgari jogi elemek nem irjak felil a jogviszony kézjogi jellegét.

A jogegységi hatarozat felvazol tovabbi szempontokat is, melyek a kozterilet-
hasznalati jogviszony jogagi jellegének meghatarozasaban segitségiil szolgalhatnak:

a) egyenl6ségi clhatarolas: a felek egymashoz valé viszonya, amely lehet

horizontalis vagy vertikalis;

b) autonémia elhatarolds: a jogviszony tartalmat a felek mennyiben alakithatjak;

c) érdek alapu elhatarolas: maganérdek — kozérdek szétvalasztasa,

d) kényszer alapu elhatirolas: van-e moéd a kozvetlen kényszer pl. birsig

alkalmazasara;

e) formai elhatarolas: mennyiben tekinthetéek a vonatkozé szabalyok

kogensnek vagy diszpozitivnak.??

A Kuria altal felvazolt szempontok alapjan attekintem a koztertilet-hasznalati és
a tAmogatasi jogviszony sajatossagait:

a) Az egyenl6ségi elhatarolas alapjan megvizsgalva a tamogatasi jogviszonyt
kijelenthets, hogy a szabalyozasi keretek 7 éves programozasi idészakokhoz
kotédnek, és a programozasi idészakot kévetéen valtoznak. A timogaté nem
jogosult szabalyozni a timogatasi jogviszonyt, a szabalyozasra az unids szervek és a
Kormany, kormanyrendeletben jogosult. Ugyanakkor a timogaté jogosult a
palyazati feltételek (Altalanos Szerzédési Feltételek, Pénziigyi Szabalyzatok,
szerzG6dés tervezet) meghatirozasira, amelyek mentén a timogatast igénylSk
palyazataikat benyujthatjak. Bar nem teljes mértékben azonos a helyzete a
tamogatonak és a koztertilet hasznalati szerz6dést kété Onkormanyzatnak, de
kijelenthetd, hogy timogat6 is sajatos helyzetben van, amely nem a maganjogra
jellemz6 mellérendeltségi, hanem inkdbb a kézjogi jogviszonyra jellemzé ala-folé
rendeltségi, vagyis vertikalis viszonyként irhaté le. A tdimogaté arra is jogosult, hogy
dontést hozzon arrdl, hogy a benyijtott palyazatot elfogadja és taimogatasra
alkalmasnak mindsiti. A tamogaté dontése (természetesen pozitiv tartalmu)
meghozatalat kévetéen, amelyre hatarozat formajaban keril sor, van lehet6ség arra,
hogy a felek tamogatisi szerz6dést kossenek.’0 A palyazé jogkore annyira tetjed ki,
hogy vagy elfogadja a szerz6dési feltételeket vagy nem. Ez egybecseng a jogegységi
hatarozatban is kifejtett, a koztertletet dij ellenében haszndlati jogot szerzé személy
jogaival, amikor indokolasa [34] pontjaban r6gziti, hogy ,,a dijfizetési kotelezettség
megallapitasa kérében ugyan értelmezhets az egyenértékiség és a felek egybehangzé
akarata, szerz6dési szabadsagrol azonban nincs sz6, az egyik félnek ugyanis csak a

28 Uo.: Indokolas [38]

2 Uo.: Indokolas [19]

30 A tamogatasi szerz6dést dolgozatom terjedelmére tekintettel nem hatarolom el a timogatasi okirattol,
mivel dltalinossdgban kijelenthet6, hogy a timogatasi szerz6dés alapjain megvalésulé timogatisi
jogviszonyra vonatkozé feltételeket a tamogatéi okirat alapjan megvaldsulé jogviszonyokra is
megfeleléen alkalmazni kell.
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feltételek elfogadasara vagy el nem fogadasara van lehet6sége, azok alakitasara nincs
befolyassal”.

Az kozterilet-hasznalati jogviszonyban az 6nkormanyzat nem szokvanyos
maganjogi szerz6d6 fél, hiszen a masik féllel valé akarategyezés elérését részérél
jelent6sen megtamogatja az a koriilmény, hogy egyben szabalyozdja is az 6nmagat
érint6 viszonynak. A koztertlet-hasznalatra vonatkozé rendelet megalkotdsaval, a
kézhatalom jogan meghatarozhatja mindenkire kotelez6 norma alkotasaval azt az
alapvetd viszonylatot, amelyben aztan ,,mellérendeltség” keretei kézott a szerz6d6
maganféllel targyalhat. Vildgos lehet ebbdl mar, hogy a szerz6dés masik alanyanak
garancialis jogait csak kozjogi eszkoézokkel lehet biztositani, hiszen a felek
egyenjogusaga, akarategyezGsége ebben az egyenlStlen alaphelyzetben masképp
aligha biztosithat6. Ezt a helyzetet altalaban az tigyfél pozicidjaval hatirozzak meg
a jogszabélyok, mégpedig kozigazgatisi jogviszony keretében.?!

Kijelenthet6, hogy a jogegységi hatdrozatban lefrtak alapjan sem a kozterilet
hasznalati jogviszony, sem a timogatasi jogviszony esetében nem beszélhetiink a
maganjogra jellemz6 horizontalis jogviszonyra a felek kozoétt, inkabb mindkét
esetben a felek viszonyara a vertikalitas jellemz6.

b) A helyi 6nkormanyzat vagyona torzsvagyon vagy uzleti vagyon lehet?,
amelyek vonatkozasiban az Onkormanyzatnak eltér6 jogkorei vannak. A
szabalyozas alapjan megallapithat6, hogy a helyi 6nkormanyzat tulajdonaban allé
egyes kozterilletek a helyi 6nkormanyzat kizardlagos tulajdonat képezé nemzeti
vagyonba tartoznak, azaz a forgalomképtelen torzsvagyonba. Az 6nkormanyzat
mint tulajdonos helyzete azért is sajatos, mert nemcsak szerz6d6 félként vesz részt
a jogviszonyban, hanem szabalyozoja is egyben az 6nmagat érint6 jogviszonynak.
Meghozza azt az Onkormanyzati rendeletet, amely az altala kétendé koztertlet-
hasznalati szerz6dés tartalmi elemeit meghatarozza és ami alapjan a szerz6dést
megkoti.

A tdmogatasi szerz6dés esetében a timogaté hatdrozza meg a kiirasra kertls
palyazatot, annak feltételeit, tartalmi elemeit, igy a timogatdsi szerz6dés tervezetét
is 6 allitja Gssze. A tamogatasi igény benyujtasaval egyidejileg a palyazé nyilatkozik,
hogy elfogadja a palyazati feltételeket, igy azok alakitasara nincsen lehet6sége.

Autonémia elhatarolas alapjan kijelenthets, hogy sem a kozterilet-hasznalati
jogviszony esetében a hasznalatba vevének, sem a timogatasi jogviszony esetében a
tamogatast igénylének nincsen lehetSsége és jogkore arra, hogy a jogviszonyt
alakitsa, annak tartalmi elemeire hatassal legyen, erre csupan az énkormanyzatnak,
illetve a timogatast nyujt6 szervnek van lehet6sége.

c) A tisztan maganjogi jogviszonyban a jogviszony a felek érdekét szolgalja. A
kozérdek megjelenése egy olyan tényez6, amely a kozjogi elemet visz a jogviszonyba.

31 A Karia Onkormanyzati Tanacsanak K6£.5033/2017/4. szamu hatarozata [40]
32 A nemzeti vagyonrol sz6l6 2011. évi CXCVIL t6rvény 5. (1) és (2) bekezdései
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A szerz6dé felek érdekét mind a teriilethasznalati jogviszony, mind pedig a
tamogatdsi jogviszony szolgalja, de mi a helyzet a k6zérdekkel?

A felek kozott 1étrejott tdmogatasi jogviszony a klasszikus polgari jogi
szerz6dések sordban elfoglalt helye tekintetében atipikus jogviszony. Tartalmat
tekintve egy olyan jogviszony, amelyben a timogaté arra vallal kotelezettséget, hogy
az Eurdpai Uni6 és Magyarorszag tamogatasi feltételeinek a kedvezményezett altali
teljesitése esetén vissza nem téritendé eurdpai unidés és a magyar kozponti
koltségvetésbdl szarmazéd tamogatast biztosit a timogatasi szerz6désben régzitett
projekt megvaldsitasahoz. A tdmogaté csak a timogatasi szerzédésnek vagy a
tamogat6i okiratnak, jogszabdlynak, egyéb, a tdmogatéi intézményrendszer
el6irasanak megfelel6 szabalyszer projekt esetére vallal kotelezettséget a tamogatas
kifizetésére: amennyiben a projekt szabalytalannak mindsil, gy koteles azt
visszatartani, illetve a mar kifizetett timogatasi 6sszegeket a kedvezményezettél
visszakévetelni. Az unids timogatas — és az ezzel egyiitt automatikusan nyujtott
hazai koltségvetési tdmogatas — egy olyan quasi ingyenes juttatas, amely csak és
kizarélag abban az esetben jar a kedvezményezett részére, ha valamennyi
szerzGdéses, és jogszabalyi rendelkezésnek, illetve a palyazati feltételeknek eleget
tesz. Ezen atipikus jogviszony tartalmat, igy a timogaté és a kedvezményezett jogait
és kotelezettségeit, valamint a tamogatasok folydsitasira és felhasznalasara
vonatkoz6 rendelkezéseket, vagy a tamogatdi okirat megsértése esetén a timogatd
és a képviseletében eljard szervek éltal alkalmazandé jogk6vetkezményeket unios és
magyar jogszabalyok, illetve a tdmogatd altal kézzétett, a palyazati kifrasok részét
képezd, tovabbi elbirasokat tartalmazé dokumentumok hatarozzak meg.

A Kuaria KfvIV.35.017/2014/9. szama {télete szetint: ,,Tadmogatas
megszerzésével az allam és a tdmogatott személy kozott tartds, hossza tava
tamogatasi jogviszony jon létre, amely a tamogatott személy szamara a forrasok
kotott  felhaszndlasanak — kotelezettségét, évekre  torténd  elkStelez6dését
eredményezi. A timogatisi Osszeget a tamogatott csak meghatirozott célra, a
meghatarozott szerzédéses, illetve jogszabalyi keretek kozott hasznalhatja fel.” A
tamogatasi jogviszony természetére jellemz6, hogy olyan atipikus szerzédés,
amelynek koévetkeztében a Tamogaté és a Kedvezményezett koézott specialis
jogviszony jon létre, amely szigora eljarasrendet, elszamolast jelent a biztositékokat
és az ellen6rzést is magiban foglalja. A specialis jogviszony jellemzbje, hogy a
Tamogat6 ellendrzi, szankcionalja a jogviszonyt. A jogviszony jellemzdje az, hogy a
Tamogatd kifejezetten meghatarozott célra szanta a forrast, rogzitett célt kivant
finanszirozni, meghatarozott feltételrendszer mentén. Ebb6l kovetkezik az is, hogy
szigoru elszamolasi kotelezettség és az ellendrzési jogositvanyok telepitésére keriil
sor a szerzGdésben a timogat6 oldalara. A Kfv.1.35.333/2011/8. szam alatti kuriai
hatarozat szerint ,,... a hatésagnak nincs mérlegelési joga, a visszafizetési
kotelezettség  méltanyossagb6l  nem  engedhet6 el”? A Kuaria a
Kfv.IV.35.676/2014/4. szamu hatirozatiban kiemelte azt is, hogy a koltségvetési
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forras felhasznalasat transzparens médon kell kévetni, ez indokolja a vonatkozé
jogszabalyi el6irasok kogens jellegét. A Kuria ezen dontésében hangsulyozta, hogy:
»A jogszerd muikodés szikséges feltétele az is, hogy a koltségvetési forrdsok
felhasznalasa utdlag, egyértelmien kévethetd legyen.” A tamogatasi jogviszonyok
elbiralasanal azonban mindig alapveté szempont az, hogy a timogatds sorin
kozpénzek meghatarozott cél érdekében torténd juttatasardl van szé. ,,..A pénzigyi
tamogatasok korében minden esetben érvényesiilnek a tdmogatas ellenérzésére
vonatkozé jogszabalyi el6irasok, amely kézelebbrél azt jelenti, hogy valamely
szervezetnek kotelezéen vizsgalni kell a pénziigyi timogatds cél szerinti
felhasznalasat...”. A Tamogatasi Szerzédés, vagy barmely iranyadé jogszabalyi
el6iras megszegése 6nmagaban is alapot ad a tamogatonak az elallasra. A pénzlgyi
érdeksérelem megallapitasihoz nem kell valamilyen Gsszegszertien meghatarozhaté
kart vagy egyéb vagyoni hatranyt kimutatni, a pénziigyi érdeksérelem, illetve annak
veszélye megallapithaté, ha a kozpénzek nem szabalyszerG felhasznalasa a
koltségvetésben indokolatlan kiadasi tételt eredményez (Karia
P£v.V.20.699/2020/6.). A kialakult és kovetkezetes birdi gyakorlat azt timasztja ald,
hogy a kézpénzek felhasznalasdhoz két6d6 elallasi jog gyakorlasa soran szigorubb
feltételrendszer érvényesil, hasonld jellegti szerz6désszegés az Iranyité Hatosag
elallasi joganak a gyakorlasat megalapozza (BH2019. 304.)

A tamogatasi szerz6dés atipikus szerz6dés, tekintettel arra, hogy a szerz8dés
tartalmat uniés és hazai jogszabalyok hatarozzak meg, valamint olyan, a timogaté
altal el6re meghatarozott szerzédéses rendelkezések, amelyek szintén kotelezd
tartalmi elemek (igy pl: Felhivas, Utmutaté, ASZF stb.), igy a kedvezményezett
szerz6déskotési szabadsaga gyakorlatilag ezek elfogadasara vagy elutasitasara szakil.
Az allami és unids forrasok megfelelé célra t6rténd felhasznalasat ellenérzik a
tamogatasokat odaitélé szervek és azok felettes szervei, valamint a jogszabalyban
nevesitett kilsé ellenérz6 szervek. Az ilyen jogviszonybdl kézvetlen vagyoni elénye
kizarolag a kedvezményezettnek szarmazik, a timogatasbol megvalositott fejlesztés,
eszkozbeszerzés stb. csak a projekt eredményes megvalositasat, és amennyiben a
projekt szempontjabdl relevans, a fenntartisi idészak eredményes teljesitését
kovetben keriil be a kedvezményezett vagyonaba. Kozvetlen anyagi elénye a
timogatasi jogviszonybdl a tamogatottnak szarmazik, a masik oldalon a koz
érdekében végzett tamogatotti cselekményt szolgalja a kézpénz felhasznalasa. A
timogaté a tamogatasi rendszert mikodteti, anyagi elénye nincsen az tigyletb6l.

A fentiekben jellemzett szigoru eljarasrend és a timogatonak biztositott széles
jogkorok a kézpénzek felhasznalasa kapcsan a kézérdek biztositasat szolgaljak és a
kozérdek csorbulasanak elkeriilése érdekében kévetel a timogatétol a maganjogra
nem jellemz6, szigord és méltanyossagi jogkoroket elutasitod fellépést.

A joggyakorlat abbdl indul ki, hogy a kozteriillet véges kozjoszdg, amelyet
alapvetSen barki szabadon hasznalhat, ugyanakkor a tartés egyéni igénybevétel csak
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szabélyozott médon, meghatirozott feltételek kozott torténhet.? A koztertlet-
hasznalattal kapcsolatos helyi szabalyozasban jelenik meg a k6zérdek. Amennyiben
a kozérdek az 6nkormanyzati rendeletben tetten érheté moédon séril, akkor az
megtimadhaté a Kurian, amelyet a2 Kiria Onkormanyzati Tanicsa normakontroll-
eljaras keretében. A koztertilet-hasznalati jogviszony esetében a hasznald, pénziigyi
ellenszolgaltatas ellenében, altalaban anyagi haszonszerzés reményében hasznalja az
o6nkormanyzat tulajdonaba tartoz6 teriiletet. A koz érdekét az Onkormanyzat
képviseli, amely a jogviszonyban nem magantulajdonosi minéségében jelenik meg,
hanem mint a kéztulajdonnal valé rendelkezéste felhatalmazissal bird jogalany.3* A
helyi 6nkormanyzatok tulajdona kéztulajdon, amely feladataik ellitasit szolgalja.

d) Kozvetlen kényszer alkalmazdsira ad e lehetGséget a szabalyozas a két
jogviszony keretében?

A tamogatasi jogviszony atipikus jellegébdl kévetkezik, hogy olyan
kozszerz6dés, amelyre a szakaszossig jellemz6, vagyis a jogviszony kilénb6z6
fazisaiban elkilontilnek a kozjogi, illetve maganjogi jellegzetességek.3¢ Elkulonithetd
az odaitélés szakasza, a tiamogatasi szerz6dés megkotésének szakasza, a felhasznalas
ellenérzése és az ennek nyoman alkalmazott jogkévetkezmények szakasza.

Az odaitélés szakasza keretében a palydzati anyagot, a tdimogatasi szerz6dés
tervezetét is a timogaté?” 6nalléan dllia Gssze és a timogatasi igény elbiraldsardl
onalléan dont. Koézvetlen kényszert nem kell alkalmaznia, mivel a timogatd
kizarélagos dontési jogkorrel rendelkezik a timogatasi igény elfogadasaval
kapcsolatban. A tamogat6i okirat vagy timogatasi szerz6dés megsértése esetén a
tamogat6  ¢és a  képviseletében  eljaré  szervek  altal  alkalmazand6
jogkovetkezményeket uniés és magyar jogszabalyok, illetve a timogat6 altal
kozzétett, a palyazati kiirasok részét képezs, tovabbi eléirasokat tartalmazé
dokumentumok hatirozzak meg. A tdmogatdé nemcsak ellenérzi, adott esetben
szankcionalja is a jogviszonyt. Ez nem csak joga, hanem koételezettsége is a
tamogatonak, hiszen ,,... a hatésignak nincs mérlegelési joga, a visszafizetési
kotelezettség méltanyossighdl nem engedhetd el.”’38 A Tamogatasi Szerz8dés, vagy
barmely iranyad6 jogszabalyi el6iras megszegése 6nmagaban is alapot adott az
alperes részére az elallasra. A pénzigyi érdeksérelem megallapitasdhoz nem kell
valamilyen Osszegszerlien meghatarozhaté kart vagy egyéb vagyoni hatranyt
kimutatni, a pénzlgyi érdeksérelem, illetve annak veszélye megallapithat6, ha a

3 BORDAS P.: Kié a koztér? A kozterllet-hasznalat kozjogi gyakorlata. Jogtudomdyi Kizliny, 2023 /1. 35.
3 A Karia Onkormanyzati Tanicsinak K6£.5033/2017/4. szamu hatirozata [27]

3 Alaptorvény 32. cikk (6) bekezdés

3% HORVATH M T.. Boncasztalon. A kézszerz6dési jogviszonyok organikus kapesolati egységei.
Jogtudomayi Kizliny, 2023/10.

37 Iranyit6 Hatésag

38 Kuaria Kfv.1.35.333/2011/8. szamu hatarozata
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kozpénzek nem szabalyszert felhasznalasa a koltségvetésben indokolatlan kiadasi
tételt eredményez. A szabalytalansagi eljarassal érintett timogatasi szerz6dés szerinti
kedvezményezett, akire nézve a szabdlytalansagi dontés a tamogatasi jogviszonybol
szarmazo jogokat vagy kotelezettségeket allapit meg, moédosit, illetve megszintet, a
dontés jogszabalysértd vagy timogatasi szerz6désbe vagy felhivasba titk6zése esetén
a szabalytalansagi dontés ellen egy alkalommal, jogorvoslattal élhet. A tdmogatasi
szerz6déstol elallas vagy a timogatoi okirat visszavonasaval egyidejileg a timogatd
a mar kifizetett timogatasi Osszeget visszakévetelésérdl is dont, amely Osszeg igy
adok maédjara behajthaté kéztartozasnak mindsil és az 6sszeget a NAV a timogaté
dontése alapjan megprobalja végrehajtani. Ebben az esetben a kedvezményezett
jobban jar, ha a kévetelést 6nként teljesiti, még akkor is, ha annak jogszeriségét
vitatja és a dontés ellen polgari peres eljarast kezdeményez, mivel a NAV az Gsszeget
a végrehajtasi koltségekkel névelve fogja végrehajtani.

A kozterilet helyben alkalmazand6 szabalyait a helyi kézhatalom, a helyi
6nkormanyzat fogja rendezni rendelet keretében. A konkrét szerz6dés megkotésére
az 6nkormanyzati rendelet altal felhatalmazott személy és a hasznald koézott csak ezt
kévetben kertilhet sor. A szerz6dés tartalmi elemeit (pl.: a hasznalat ellenértékének
Osszegét) a rendelet szabalyozza, igy a szerz6dési szabadsag a képviselGtestiilet altal
hozott rendelet altal meghuzott hatirok kozétt mozog. A szerz6dés
megszuntetésére szintén csak Onkormanyzati déntést kévetéen van lehetSség. A
szerzGdési kapesolat a kozigazgatasi anyagi és eljarasi jogviszony korébe illeszkedd
modon? lehetséges, kozvetlen kényszer alkalmazasira nincsen sziikség, mivel a
felek nem mellérendelt jogviszonyban vannak.

¢) Formai szempontbdl mindkét esetkérben a szabalyok kégensek. A polgari jogi
elemek ellenére sem a timogatasijogviszonyt, sem a teriillet-hasznalati jogviszonyt
nem jellemzi diszpozitiv szabalyozas.

A tamogatasi jogviszony vonatkozasaban a fentiekben vazolt médon a tamogaté
koteles a vonatkozo szabdlyok szigord betartasa felett 6rkédni és szabalyszegés
esetében a leg szigorubb moédon fel kell 1épnie a kedvezményezettel szemben. A
méltanyossag gyakorldsa kizart. A tdimogatasi szerz6déstdl elallashoz nem kell — a
maganjogi szabalyokkal ellentétben — konkrét kart Gsszegszertien bizonyitani, elég,
ha tdimogaté a kar veszélyét valoszintsiti. Ez az €16 szabaly azonban a polgari peres
birésagokon sokszor nehezen talal megértésre és elfogadasra.

A teriilet-hasznalati jogviszonyra vonatkozé szabalyok szintén kételezéek, mivel
azokat 6nkormanyzati rendelet foglalja magaba, igy azok szabad megallapodas
targyat nem képezhetik.

A fentiekben a kozteriilet-hasznalati jogviszony és a tamogatasi jogviszony
sajatos és egymassal rokon vonasai nem eredményeznek azonos jogterileti

3 PAPP T.: A koztertilet hasznélat joggyakorlata maganjogi szempontbol. Jogtudomany: Kizlony, 2022/4.
147-153
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besorolast. Az Kuria 4ltal hozott 1/2022 KPJE jogegységi hatirozat — bar sokak
altal vitatott® - értelmében kozjogi jogviszony és az azzal kapcsolatos jogvita
kozigazgatasi birésag hataskorébe tartozik.

Az Aht. 48. § (4) bekezdése régziti, hogy a timogatéi okirattal vagy timogatési
szerz6déssel 1étrej6v6 tamogatasi jogviszony létesitésére iranyuld eljarassal és a
tamogat6 dontéseivel kapcsolatos jogvitak eldontése polgari peres eljarasban
kezdeményezhetd.

A maganjog és a kézjog hatarai elmosédnak. Ez a folyamat a jogtudomany és a
gyakorlat szempontjabdl okoz nehézségeket, mivel pl: polgari birak nehezen
boldogulnak a timogatasi szerz6dés kézjogi vondsaival. Azonban a gazdasagi és
tarsadalmi viszonyok folyamatos véltozasai a hagyomanyos jogfelfogasra is hatassal
vannak és létrehoznak olyan ,egyuttmikddéseket” kozjog és maganjog kozott,
amelyek elméleti sfkon taldn nem kivanatosak, a gyakorlatban azonban a legtébb
esetben hasznosak.
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The issue of inheritance of surrogate mothers

Abstract: Surrogacy is a promising treatment for infertility.It can solve many of the
intolerable difficulties faced by infertile couples and their families. At the same time it is a
kind of contractual arrangement between the commissioning parents and the woman carrying
the child in pregnancy (the birth mother). First of all we will present the issue of surrogacy.
In the following we will have to analyse the surrogate mothet's vocation to inherit de cuius,
i.e. we can thus determine whether a parent through assisted human reproduction with a third
party donor, ie. a surrogate mother, could be considered as a privileged ascendant, thus
having a vocation to inherit. In another argument we will discuss its contractuality and show
that surrogacy does not properly belong to the realm of contractual freedom, but rather to
the limitation of contractual freedom. Man, human flourishing and the common good require
both the affirmation and limitation of this freedom, given that the parties to a contract are
rational beings, but imperfectly so. While it is a deep-seated human desire to have a genetic
child, the lack of which can be deeply disappointing and painful, surrogacy contracts
inherently dehumanize the biological mother and child. After analyzing the competing
interests and costs of surrogacy, we may conclude that surrogacy should be banned, or be
more severely regulated, as it is contrary to a public policy that is oriented toward human
flourishing, or being more fully human.

Keywords: surrogacy, family law, succession law, surrogate mother, Romania, inheritance of
the surrogate mother
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1. Introduction
1.1. Justification of the choice of topic

The topic chosen by me, ie. the issue of inheritance of surrogate mothers,
involves a very interesting issue and one that is particularly rare in Romanian
jurisprudence, but which is nevertheless relevant because it has become much more
frequently used in practice than in the past. The definition of the surrogate mother
can only be determined with difficulty, probably because of this aspect the
institution could not be fully legislated. A surrogate mother, is a woman who is
implanted with a zygote resulting from the fertilisation of an ovum and a
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spermatozoon, cells which have nothing in common with the woman who will carry
the pregnancy. By law, the surrogate mother cannot receive any remuneration for
giving birth. The topicality of this issue is that many more people who are unable to
have children naturally may choose to consider having a child with the help of a
surrogate mother. This is very important not only from the point of view of families,
but also from the point of view of the population.

In view of the lack of regulation in this area, research on the subject is of
particular importance, taking into account the development of knowledge on
surrogacy and the need to create regulation of legal situations resulting from the
birth of children from surrogate mothers.

1.2. Purpose of the research

The purpose of the research on the issue of inheritance of surrogate mothers is
to analyse the lack of specific regulation of this issue from the point of view of
family law, and from the point of view of succession law, even if, according to the
law, the surrogate mother is not entitled to receive any remuneration for giving birth.
However - in the event of the death of the child, if the de cuius has no heirs, can
the surrogate mother receive a share of the legal inheritance or not, and if so, by
what title and under what conditions?

1.3. Main subject and structure of the work

The main focus of this study is, as the title suggests, the issue of inheritance, in
a case that cannot be considered a common one, that of the inheritance of a
surrogate mother.

In this paper, we will first investigate the branches of law concerned by this
topic.

The first branch of law is family law, so we will first discuss this branch of law
in general, analysing its characteristics, then we will turn our attention to the subject
of surrogacy, by studying maternity, then we will examine the main issue, i.e. after
presenting family law in general, and after studying maternity, we will talk about
SULrogacy.

The second area of law dealt with by the issue of the surrogate mother's
inheritance is succession law. Just as we have presented the issue from the
perspective of family law, we will also present it from the perspective of succession
law. First, as in the analysis of the first branch, we will study the law of succession
in a general way, by analysing its characteristics, the ways of inheriting and the shares
that can be acquired from the de cuius succession. Following the general analysis of
this branch of law, we will take a closer look at inheritance from descendants.
Through this analysis of the subject we will look in more detail at the share of each
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heir, and how they inherit. And finally we come to our main theme: the possibility
of inheritance of the surrogate mother. Here we will consider whether it is possible
for a surrogate mother to inherit after de cuius, or whether this is impossible by law.
If the answer to the question of the surrogate mothet's inheritance is yes, then we
will study how she can inherit after the de cuius, and more importantly what her
share of the inheritance would be.

The last area of law to be examined in detail on the issue of surrogate mother
inheritance will be the law of obligations, and in particular contracts. We will look
at the contract between the parties, i.e. between the commissioning parents and the
woman carrying the child, i.e. the surrogate mother. We will discuss in more depth
whether there is a freedom to contract or a limitation of the freedom to contract in
our case. We will discuss various aspects which will reveal the problems in
contracting with a surrogate mother, and at the end of this discussion we will talk
about some ethical issues which in my opinion should be regulated more strictly in
the case of this contract.

On the other hand, we will discuss the surrogate mother as a member of the
family of de cuius. Our analysis will include, among other things, a series of
hypothetical, thought-provoking questions, such as is a surrogate mother a family
member? In case of death of de cuius can she receive a shatre of the inheritance? If
she can receive a share of the inheritance, can she also do so if there are other heirs
or only if the surrogate mother is the sole heir? After trying to find some answers
to these questions we will go through the regulation of heirs, i.e. we will normally
see who are considered as heirs and then finally we will try to look at our topic in
particular, i.e. to see if the surrogate mother can or cannot be considered as an heir,
and if the answer is yes, then we will try to determine what her share of this
inheritance would be.

To support this theme, we will deal in a third part with national and international
case law on this topic, analyzing some cases with particular relevance to the
surrogacy issue.

Finally, we will formulate three conclusions on this topic. The first conclusion
will be given by the answer to the question whether it is ethical for commissioning
parents to contract with a surrogate mother. The second conclusion will be of the
greatest importance with regard to our topic, this one referring to the question,
whether there is the possibility for a surrogate mother to inherit, and we will discuss
in more detail, whether the surrogate mother has this possibility; we will specify the
cause, the possibility and the share of this. If she cannot inherit then our analysis in
conclusion will be restricted to explaining why a surrogate mother cannot inherit
after de cuius. At the end of this study, in conclusion, we will mention some ideas
for completing the legislation on the present problem, the issue of inheritance in the
case of surrogate mothers.

367



Torjai Gerg6 Zoltan
The issue of inheritance of surrogate mothers

2. Areas of law covered by the topic
2.1. Concordances between surrogacy and family Iaw
2.1.1. About family law in general

Family law was regulated by specific rules long before the Family Code came
into force, i.e. before 1953. It was a branch of law and a sub-branch of legal science
before the Family Code came into force. The Civil Code of 1864 regulated family
relations, so it cannot be said that this branch of law would not have been adequately
regulated.!

Family law is the branch of law which brings together the legal rules governing
personal and property relations arising from marriage, kinship, adoption or other
relationships assimilated by law, through the aspects of family relations.?

The subject matter of this branch of law is, on the one hand, relationships
relating to marriage, kinship and adoption and, on the other hand, relationships
assimilated to family relationships through certain subjects.?

The family, as the fundamental unit of society, is a kind of nucleus that unites
spouses and their descendants. The family is considered the primary social group.*

In order to define the concept of family, we need to look at it from several
angles, the most relevant being the sociological and legal aspects of the concept of
family.

Analysing the sociological aspect of this notion, the family can be defined as that
specific form of human community which is made up of a group of people who are
united by marriage, filiation or adoption. It is characterised by community of life, or
mutual interests.>

By analysing the provisions of the Civil Code (art. 258) we can get a kind of
definition of the family from a legal point of view: "the family is based on the freely
consented marriage between the spouses, on their equality, and on the right and
duty of the patents to ensure the upbringing and education of their children". This

Voicu, A-V. — SZTRANYICZKI, Sz.: Dreptul romén civil. Dreptul familiei. Forum Iuris. Cluj-Napoca,
2021, 30.

2FILIPESCU, P.: Tratat de dreptul familiei. Ed. ALL, Bucuresti, 1993, 11.

3VoIcu, A-V. — SZTRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum luris. Cluj-Napoca,
2021, 31.

+VoIcu, A-V. — SZIRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 33.

>VoIicu, A-V. — SZIRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 35.
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group of persons is legally characterised by the specific rights and obligations of its
members, which are part of the content of family legal relationships.®

A comparison can be made between the concept of family in the legal sense and
that of family in the sociological sense. They have many elements in common, but
there are situations where these elements do not overlap.

So we can speak of family relationships that are not regulated by family law but
exist in the sociological sense of family. One such case is cohabitation, also known
as common-law unions.

The opposite is the case where there is no family relationship in the sociological
sense, but it is nevertheless regulated by the Civil Code as a series of relationships
assimilated to family relationships. An example of such a case could be the
relationship between former spouses regarding legal maintenance obligations.”

We can therefore define the family in a broad sense as a form of organisation, a
group of people called 'family', between whom there are rights and obligations
arising from marriage, kinship, or any other relationship assimilated to family
relations, of life together.®

A very important aspect of family law is the general principles of family law. As
fundamental rules of organisation of the subject, we will retain the following
principles:

the principle of protection of marriage and family, of the interests of mother
and child;

the principle of marriage freely entered into between the spouses. Strictly
speaking, this principle, which has constitutional value, presents the will of the
future spouses as the only subjective factor relevant to the conclusion of marriage;

the principle of equality in rights and duties of the spouses;

the principle of mutual moral and material support between family members;

the principle of monogamy. This being fully in line with the traditions of our
cultural society, family law prohibits marriage between persons who, at the time of
the conclusion of the marriage, have the status of married persons.’

2.1.2. Maternity

In a broad sense, filiation is a legal relationship existing between a person and
his or her ascendants, i.e. descent (usually biological, sometimes civil). In a narrow

®VoICU, A-V. — SZTRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 36.

7VoIicu, A-V. — SZTRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 37.

8VoIcu, A-V. — SZTRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 37.

9 FLORIAN, E.: Dreptul familiei. EA. C.H. Beck, Bucuresti, 20006, 2.
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sense, this notion characterises a person's relationship of descent from his or her
parents, the relationship between a child and his or her parents.!?

Filiation to the mother, i.e. maternity, results from the birth of the child by a
particular woman. It therefore comprises two factual elements:

the fact that a particular woman has given birth to a child;

the identity of the child claiming maternity with that of the child born by that
woman, in other words, that this child and not another was born by the woman.

As regards the mother's matital status at the time of the child's birth, this is of
no relevance in establishing parentage from the mother, since the Civil Code admits
the same means of proof without distinction as to whether maternity is to be
established by marriage or out of wedlock. We may ask the question, what are the
methods of establishing maternity?

Most frequently, proof is provided by the birth certificate consolidated by the
use of the civil status according to this certificate, this is provided for in Art. 421
para. (2) of the Civil Code. By analysing Article 415 of the Civil Code we can see
that if the birth has not been registered in the civil status register, or if the child has
been listed in the civil status register as having been born to unknown parents, its
maternity can be established by confirming the mother. Finally, if, for whatever
reason, it is impossible to prove maternal filiation by means of the birth certificate,
and if the reality of the birth certificate is disputed, maternity is established in
accordance with Article 422 of the Civil Code, i.e. before the courts by any means
of evidence.!!

Affiliation can be classified by several aspects. These aspects are:

filiation in relation to the parent against whom it is established (filiation to the
mother or filiation to the father);

filiation in relation to the nature of the relationship between the parents (within
or outside marriage);

filiation classified according to its source (natural, artificial or adoptive).!?

In order to establish maternity, the following aspects must be proven
cumulatively:

the fact of the child's birth;

the identity of the child born with the one whose filiation is intended to be
established;

in the case of filiation by marriage, proof of marriage is required.!3

1'TONASCU, A. — MURESAN, M. — COSTIN, M-N. — URSA V.: Filiatia $i ocrotirea minorilor. Ed. Dacia, Cluj-
Napoca, 1980, 14.

WFLORIAN, E.: Dreptul familiei. EA. C.H. Beck, Bucuresti, 2006, 30.

12VoIcu, A-V. — SZIRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forun Inris. Cluj-Napoca,
2021, 331.

13VoIcu, A-V. — SZIRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forun Inris. Cluj-Napoca,
2021, 332.
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Maternity can be established by several methods, these are:

establishing filiation from the mother by presenting the birth certificate and by
using the concordant civil status;

it can also be established by recognising the mother, if the birth was not recorded
in the civil status register, or if the child born was recorded in the register as a child
born to unknown patents;

filiation may also be established by a court decision.!*

2.1.3. Surrogate mother

Surrogacy is a promising treatment for infertility. It can solve many of the
intolerable difficulties faced by infertile couples and their families. Although initially
seen as a doubtful method whose ethics may be questioned, evidence shows that
surrogacy arrangements are more acceptable now than when it was first introduced.
Therefore, changes in attitudes to surrogacy decision-making can be seen in some
countries, but there are still indications of the degree of divergence between the
discourse and actual practice of different forms of surrogacy around the world.

Social, ethical and legal'® issues are the subject of major debate and disagreement
in the case of natural or partial surrogacy or total surrogacy without genetic link.
Surrogacy with genetic gestation can be largely free of social, legal and moral
complications. It is an excellent choice of infertility treatment if the couple wants
their own genetic child, but the topic still requires more thought and discussion. !¢

Surrogacy literally means "replacement.”" The terms "surrogacy" or "surrogate
mother" are usually women who carry and deliver children for another couple.
When the surrogate mother is inseminated with the husband's semen from the
couple, the procedure is known as direct surrogacy or traditional surrogacy.
Gestational surrogacy occurs when a sperm and ovum from one couple are fertilised
through in vitro fertilisation (IVF)!7 and transferred to a surrogate mother, this is
also called genetic gestational surrogacy. When a sperm or ovum is donated by a
third party, fertilised by IVF and transferred to a surrogate mother, this is called
partial gestational surrogacy. When both sperm and ovum are donated by a third
party, fertilised by IVF, and the resulting embryo is transferred to a surrogate
mother, the procedure is called full gestational surrogacy. In gestational surrogacy,

14Voicu, A-V. — SZTRANYICZKI, Sz.: Dreptul roman civil. Dreptul familiei. Forum Inris. Cluj-Napoca,
2021, 332.

15 See more details in: SZTRANYICZKI, Sz. — COLTEA, A.: Should Surrogacy Be Legally Regulated in
Romania?. Acta Universitatis Sapientiae, Legal Studies, volume 10, number 1., 2021, 129-143.

16 https:/ /www.researchgate.net/publication/299947629_Surrogacy (date of download: 02/04/2023).

17 See more details in: SZTRANYICZKI, Sz.: Paternitate dupa moarte: aspecte ale procedurii fertilizdrii in
vitro post-mortem. Revista de dreptul familiei, nr. 2/2021, 395-414.
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the surrogate mother is not genetically related and will be free of maternal
responsibility after the birth of the child.!

Surrogacy is an arrangement between the ,,assignee” and the surrogate mother,
whereby the surrogate mother carries the newborn child and hands it over to the
assignee shortly after birth. Lack of income-earning opportunities, a disadvantaged
financial situation, discrimination and other economic factors often push women
into the surrogacy role. These factors call into question the validity of surrogate
mothers' contribution to an already unbalanced power structure.!® Another issue is
that surrogacy contracts usually turn children into a kind of commodity thatis "sold"
on the surrogacy market, legally or illegally, with or without an associated financial
transaction. In the case of all surrogacy contracts, it is true that the mother gives up
the child to the co-contractor, as part of a prior sutrender plan. By taking this step,
the child not only loses its birth mother, but is also exposed to the risk of
statelessness and faces the possibility of rejection by the co-contractor.?

Surrogacy contracts deny children the right to their genetic identity. Children
who are conceived in this way are never allowed to know their biological mother or
parents if sperm or ovum donation has preceded implantation.?! They are also
denied the right to know or have contact with their biological mother or both
biological parents.?? Surrogacy contracts subordinate the rights of the child to the
contractual wishes of the parties, leaving behind the relationship with the biological
mother and the biological family and making it impossible to raise the child in a
biological family. By their very nature, surrogacy contracts also undermine the
child's right to family reunification and identity. Most women who apply to be
surrogate mothers come from socially vulnerable backgrounds, are generally poorly
educated and financially dependent on others. Women who struggle with material
constraints have no real freedom of choice or are not on an equal footing with
surrogate mothers in terms of material differences. Nor can we forget the other
children of surrogate mothers. Unlike adoption, there are no monitoring processes
to determine whether employers are fit to raise children. The legal instrument in
question is very complex and raises many questions with few answers, not only in
the field of jurisprudence but also in the fields of health and psychology. The starting
point for the analysis of surrogacy in the Romanian legal system is an indispensable

8 https:/ /www.tesearchgate.net/publication/299947629_Surrogacy (date of download: 02/04/2023).

19 SZTRANYICZKI, Sz.: Sziikséges-¢ a béranyasig romaniai torvényesitése? Erdélyi Jogélet, 3/2022, 58.

20 SZTRANYICZKI, Sz.: Sziikséges-¢ a béranyasag romaniai torvényesitése? Erdélyi Jogélet, 3/2022, 58.

2 LUDDEN, J. Donor-Conceived Children Seek Missing Ldentities,
https://www.npr.org/2011/09/18/140477014/donot-conceived-children-seek-missing-
identities?t=1623832083300 (date of download: 01/04/2023).

22The Convention on the Rights of the Child, art. 9 para. (3).
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examination of the case law of the European Court of Human Rights?? and the legal
solutions of other countries.

Romanian legislation does not provide for the possibility of using a surrogate
mother, Articles 441-447 of the Romanian Civil Code provide for the legal
possibility of human reproduction only through a medically assisted third party
donor. The legal institution of surrogacy was not regulated even before the entry
into force of the current Civil Code.?* Consequently, the Romanian legal framework
neither prohibits nor authorises the procedure in question, which, according to the
literature, is an implicitly supported legal institution.?> Article 408 para. (1) of the
Civil Code provides that maternal descent derives from the fact of birth, i.e. there is
a presumption of maternity in favour of the natural mother. In the absence of a legal
provision, the only option available to the parties concerned is the option of a
traditional altruistic maternal or gestational placement. This observation is in
accordance with the provisions of Article 60 of the Civil Code and Article 26 para.
(2) of the Constitution, which provides that a private person is free to dispose of
himself, provided that he does not infringe the rights and freedoms of others, public
order and morality.?6 Public order is the peace of the state and of society, which is
expressed by respect for the written and unwritten rules of a country. The private
law legal perception has a very narrow understanding of public order as the
unconditional application of the most important principles and institutions
underlying the legal system. Laws relating to public order are legally binding. A
surrogacy contract does not conflict with binding public policy, in which case
neither the public interest of society, nor the rights and freedoms of others, nor
public morality are violated.

Surrogacy services under Article 66 of the Civil Code, i.e. prohibition of
transactions for consideration. In this sense, "Any act which has as its object the
conferring of a patrimonial value on the human body, its elements or its products is
subject to absolute nullity, except in the cases expressly provided for by law." As a
result, although in principle the service of surrogacy is feasible, no pecuniary value
can be accepted as consideration. In other words, in Romania, surrogacy can only
be conceived as a disinterested service to help childless couples who wish to have
children. If any consideration were accepted, the dignity of the surrogate mother

Zhttps:/ /www.echr.coe.int/Documents/FS_Surrogacy_ENG.pdf (date of download: 01/04/2023).

2+ See more details in: SZTRANYICZKI, Sz.: Se impune reglementarea legald a procedurii maternitatii
surogat in Romania? Revista de dreptul familiei, nr. 2/2020, 267-281.

2 FLORIAN, E.: Filiatia: intre obsesia adevirului biologic si mistificare legald. Revista Romidnd de Drept Privat,
2018, 117.

20 UNGUREANU, C. T.: Contractul international de externalizare a maternitatii. Revista de Stiinte Juridice,
2019, 9.; CERCEL, S.: Consideratii privind dreptul asupra propriului cotp. Revista de Studii Juridice, 2009,
7.; IRINESCU, L.: Copilul, un dar sau un drept?. Revista de Dreptul Familiei, 2019, 208.
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would be undermined.?” In Romania, however, "there is a market for surrogate
mothers, where the laws of supply and demand operate”" and "the fees charged can
be as high as €50,000".28 However, a court ruling in one case decided otherwise,
stating that a woman cannot become a surrogate mother because "renting the uterus
is contrary to the principle of the inviolability of the human body, and the pregnancy
carried for another [results in an obligation| null and void, despite the fact that there
is no legal restriction in this respect [...] it was considered that such transactions
transfer interests protected by public order and public morality, such as personal
status, such as marital status, public health, etc."%

2.2. Concordances between surrogacy and succession Iaw
2.2.1. Succession law in general

Inheritance can be defined as the transmission of the patrimony of a deceased
person (de cuius) to one or more living persons, his or her heirs. This patrimony
includes the assets of the inheritance, i.e. all the rights of the de cuius, but also the
liabilities of the inheritance, i.e. the debts of the deceased, which can be valued
pecuniarily. The succession estate comprises all the assets and rights of the deceased
as well as all his liabilities at the date of the opening of the succession.

There are two forms of inheritance:

legal inheritance and

testamentary inheritance.

We speak of legal inheritance if the devolution of the succession is determined
by law, because the de cuius did not leave a will, or the will that the deceased left is
not capable of producing legal effects.’! In the case of a testamentary legacy, the will
of the testator is expressed in a unilateral legal act called a will. A will is a legal act
for the purpose of death, and it transfers the inheritance to the persons entitled to
it, i.e. the legatees.

Only the legatee can be an heir by particular title, so in the case of legal
inheritance the whole estate, or a fraction of it, will be passed on, but no individually

27WALKER, R. — VAN ZYL, L.: Beyond Altruism: A Case for Compensated Sutrogate Motherhood. In:
SHAW R. M. (ed.): Bivethics Beyond Altruism. Palgrave Macmillan, 2017, 165.

28 NICOLESCU, C.: Protectia dreptului la viatd privatd $i de familie in cazul copilului niscut de o mama
surogat” — variatiuni miotitice pe o temd europeand. In NICOLAE, M. — R1ZOIU, R. — TOMA-DAUCEANU,
1-L.: In Honorem Valeriu Stoica. Drepturi, libertiti si puteri la inceputul mileniului al 1II-lea,Universul
Juridic, Bucuresti, 2018, 1081.

2 https://legeaz.net/spete-civil-curtea-de-apel-craiova-2016/stabilire-maternitate-decizia-1048-17-02-
2016-4iy (Accessed : 01.04.2023.).

SOVERESS, E. — SZEKELY, J.: Drept Civil. Mostenirea. Liberalittile. Ed. C. H. Beck, Bucuresti, 2020, 1.
SUVERESS, E. — SZEKELY, J.: Drept Civil. Mostenirea. Liberalitatile. EA. C. H. Beck, Bucuresti, 2020, 2.
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determined assets can be inherited. In the case of testamentary inheritance, the
legatee may be universal, and is entitled to the whole of his de cuius estate, or to
that part of the estate which remains after the legatees by universal title and the
legatees by particular title have been bequeathed. In the case of testamentary
inheritance, legatees may also be legatees by universal title, but they are entitled to
only a fraction of the estate. Also in the case of testamentary inheritance, there may
be legatees by particular title, who are entitled to specific assets of the succession.

These two forms of inheritance can exist simultaneously.

There are categories of heirs protected by law, in favour of whom a reserved
portion of the estate is set aside, a situation in which the deceased cannot dispose
of his assets absolutely freely. If this reserved portion of the succession is affected
by the legatees established by the de cuius, the reserved heirs will nevertheless
acquire the reserved portion by operation of law, while the legatees will acquire only
what belongs to the remaining available share. Any excess of the available share will
be subject to reduction, thereby limiting the de cuius's absolute freedom of
disposition by will.33

The transmission of the inheritance has the following legal characteristics: it is a
transmission on account of death, universal, unitary, indivisible and gratuitous.?*

A number of general conditions must be met in order to inherit.

The general conditions of the right to inherit are the capacity to inherit, the right
to inherit and that the person is not unworthy to inherit. These are set out in Articles
957-962 of the Civil Code.

2.2.2. Inheritance from descendants

The basis for the legal devolution of the inheritance is the family relationship
between the deceased and those entitled to inherit, or the status of surviving
spouse.?® In the absence of relatives called upon to inherit in these categories, as
well as the surviving spouse, the inheritance shall be assigned to the commune, town
or, where appropriate, municipality in whose territorial area the property is located
at the date of opening of the inheritance.3

The four classes of heirs are as follows:

- Class I - this comprises the lineal descendants of the de cuius, i.e. the de cuius'
children, grandchildren, great-grandchildren, etc. without limit of rank;

32VERESS, E. — SZEKELY, J.: Drept Civil. Mostenirea. Liberalittile. Ed. C. H. Beck, Bucuresti, 2020, 2.
3 VERESS, E. — SZEKELY, J.: Drept Civil. Mostenirea. Liberalitatile. Ed. C. H. Beck, Bucuresti, 2020, 3.
3 VERESS, E. — SZEKELY, J.: Drept Civil. Mostenirea. Liberalittile. Ed. C. H. Beck, Bucuresti, 2020, 5.
35 Art. 963. Civil Code.

30 BACACI, A. — COMANITA, G.: Drept civil. Succesinnile. Universul Juridic, Bucuresti, 2013, 3.
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- Class 1II - this comprises the decedent's ascendants and privileged collaterals,
i.e. the decedent's parents as well as the decedent's brothers and sisters and their
descendants up to and including the fourth degree.

- class III - this comprises the decedent's ordinary ascendants, i.e. his
grandparents and great-grandparents, with no limit to the degree;

- class IV - this comprises the ordinary collaterals, i.e. uncles, aunts, first cousins,
brothers and sisters of the decedent's grandparents.?”

After specifying the classes of heirs, we will talk about inheritance from
descendants, or in other words inheritance of the second class, i.e. of ascendants
and privileged collaterals.

Privileged ascendants are the patents of the deceased, by marriage, out of
wedlock, adoption or assisted human reproduction with a third party donor.

There is no doubt that the parents by marriage as well as the mother out of
wedlock would be entitled to inherit. A questionable issue, however, is that of the
father out of wedlock and the parents of the deceased in the case of adoption with
limited effects; for this reason some clarifications should be included.?®

Since there is no express legal text concerning the inheritance rights of the father
outside the marriage and, as a principle, no one has a right of succession without an
express legal consecration, today we can no longer question his right to inherit his
deceased child. The basis of this right is the objective filiation link between parent
and child, as well as the principle of equality of the sexes and reciprocity of the right
to inherit. On the other hand, Article 500 of the Civil Code, as well as Article 106
of the former Family Code, stipulates that "The parent has no right to the child's
property and the child has no right to the patent's property, except the right to
inheritance and maintenance". Thus, even if not directly, the legislator recognises
the father outside marriage as the heir to his child when it provides that a parent has
no rights over the child's property other than the right to inherit and the right to
maintenance.”

If the filiation of the child out of wedlock has been established by
acknowledgement, and this acknowledgement has been made solely for the purpose
of creating a right of succession for the father, the acknowledgement shall be
deemed to be absolutely null and void.*

The parents will be entitled to inherit their child even if the marriage has been
declared null and void or voidable, since the nullity of the marriage has no effect on
the children, who retain their status as children of the marriage.*!

STBACACI, A. — COMANITA, G.: Drept civil. Suecesiunile. Universul Juridic, Bucuresti, 2013, 4.
33 BACACL, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
¥ BACACI, A. — COMANITA, G.: Drept civil. Succesinnile. Universul Juridic, Bucuresti, 2013, 14.
YBACACL, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
41 Art. 305 Civil Code
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It should be noted that in the case of adoption with full effects, the adoptee is
no longer related to his or her natural parents, regardless of whether they are married
or not; they have no right of inheritance to the adopted child. In the case of adoption
with limited effects, however, there is a much more complex problem: the adopted
child's natural parents' right to inherit is maintained, because their family ties are
maintained. Both the adopters and the child's natural parents have a right of
inheritance.*

Since the Civil Code regulates medically assisted human reproduction with a
third party donor, parents who have consented to this method of human
reproduction have the status of privileged ascendants with a right to inherit.
However, the third-party donor does not have the right to inherit.3

2.2.3. Possibility of inberitance of the surrogate mother

As we clarified before, surrogate mother is usually a woman who carries and
delivers a child for the benefit of another couple. This way of human reproduction
can be of two kinds, direct surrogacy, or gestational surrogacy. We speak of direct
surrogacy, or traditional surrogacy when the surrogate mother is inseminated with
the semen of the husband of the couple in question.* The other way, i.e. gestational
surrogacy, is when a sperm and egg from one couple are fertilised by IVF and
transferred to a surrogate mother.*> These modalities are similar to those classified
as medically assisted human reproduction with third-party donor.

From the above-mentioned inheritance law we can conclude that the surrogate
mother can be considered as an ascendant of the child born (de cuius), the privileged
ascendants being the parents of the deceased, by marriage, parents out of wedlock,
parents by adoption or those of assisted human reproduction with a third party
donor.4

From this detail we can draw a conclusion that the surrogate mother, being
assimilated to the parent through assisted human reproduction with a third party
donor, could have a right to inherit the deceased child. The Civil Code regulates
medically assisted human reproduction with a third party donor, with parents who
have consented to this method of human reproduction having a right to inherit as
privileged ascendants. The third party donor will not be entitled to inherit.#’

“2BACACL, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
$BACACI, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
#https:/ /www.researchgate.net/publication/299947629_Surrogacy (date of download: 14/04/2023).
https:/ /www.researchgate.net/publication/299947629_Surrogacy (date of download: 14/04/2023).
4 BACACL, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
4TBACACI, A. — COMANITA, G.: Drept civil. Succesiunile. Universul Juridic, Bucuresti, 2013, 14.
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However, the lack of necessary regulation of this legal issue leaves room for doubts
and uncertainties.

An undoubted problem in acquiring the right to inherit the deceased child of the
surrogate mother in my opinion could be, that this right is only useful in the context
of direct sutrogacy, where the surrogate mother does not give up the child in favour
of the assignee couple; as such she will remain the biological mother of the child,
the surrogate mother would have the necessary inheritance vocation to inherit from
the de cuius as a privileged ascendant. Thus the former surrogate mother would
become a mother out of wedlock, and there would be no doubt as to the claim of
the mother out of wedlock.

2.3. Concordances in surrogacy and contracts
2.3.1. The contract between the parties

A surrogacy contract is an agreement between the assignee parents (also called
commissioners) and the woman carrying the child, the natural or surrogate mother.
The child is conceived through an IVF procedure using the genetic material of the
assignee parents, a donor or a combination of these, and then implanted in the
womb of the birth mother. She then carries the child to term, gives birth to it, and
under the contract terms hands the child over to the assignee parents, she having
no rights or responsibilities for the child. Instead, the surrogate mother is paid for
her services.*®

Such contracts are big business, a global industry estimated at $6 billion. It is
growing; it is sought by couples with fertility problems, singles and same-sex
couples.

Often the arrangement is viewed through the prism of freedom of contract.

The practice is somewhat unregulated and this leads to a kind of "jurisdictional
chaos".#

Indeed, the surrogacy industry has been called the "Wild West" by a prominent
surrogacy lawyer who was sent to federal prison for her involvement in baby-selling
schemes purporting to be legitimate surrogacy arrangements.> The disbarred lawyer
said this was just the "tip of the iceberg" in terms of abuses in the surrogacy industry
in the United States. She was not alone in the baby-selling ring: another high-profile

4 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Poligy, vol. 41 nr. 3/2018, 754.

4 DRABIAK, K.: Ethics, Law and Commercial Surrogacy: A Call for Uniformity. Journal of Law, Medicine
& Etbics, vol. 35., 2007, 302-303.

50 Convicted Surrogacy Attorney: I'm  Tip of Iceberg, NBC San Diego (29.02.2012)
http://www.nbesandiego.com/news/local /Theresa-Erickson-Surrogacy-AbuseSelling-Babies-
140942313.html (date of download: 16/04/2023).
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lawyer and a surrogate were also part of the operation. The owner of a surrogacy
agency, sentenced to prison for fraud, said: "Here's a little secret for you all. There's
a lot of treachery and cheating in IVF/surrogacy because there's a lot of money to
be made."!

2.3.2. Freedom to contract, or limitation of freedom to contract?

Surrogacy contracts do not fall within the realm of contractual freedom, but
rather within that of the limitation of contractual freedom. The human being, the
improvement of the human condition and the common good require both the
affirmation and limitation of this freedom, given that the parties to a contract are
rational but imperfect beings. Specifically, with regard to surrogacy, although it is a
deep-seated human desire to have a genetic child, the absence of which can be
deeply disappointing and painful, surrogacy contracts inherently exploit the birth
mother and child. Having weighed the competing interests and costs of surrogacy,
we can conclude that surrogacy should be banned, or more severely regulated,
because it may be contrary to a public policy geared towards human flourishing, or
being more fully human.>?

At the heart of surrogacy issues is the tension between contractual freedom and
public policy aimed at improving the human condition. People are free to enter into
contracts and, as a rule, courts respect contractual freedom. In general, people enter
into a contract because the agreement improves life in some way, indeed. Thus, it is
good for the state not to stand in the way of such agreements. The law has long
recognized that certain contracts are void as contrary to public policy, certain things
are not left - properly - to the consent of the parties and their freedom to contract.
The question of interest is therefore: what makes certain contracts not in the wide
open space of freedom of contract, but outside the limits of that freedom.>3

2.3.3. Ethical issues

Although the deep desire to have a genetic offspring is engraved in our being,
surrogacy has costs that need to be weighed. Assignee (commissioning) parents have
a strong and innate desire to have a child with their own genetic makeup; after being
affected by the deep pain and devastation of infertility, the child obtained through
surrogacy is greatly desired and loved. But at what cost to the individual and the

' LEWIN T.. A Surrogacy Agency that Delivered Heartache, New York Times (27.07.2014),
https://nyti.ms/115VkkC (date of download: 16/04/2023).

52 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 759.

33 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 761.
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common good? In other words, against the meritorious interest of one party to the
surrogacy contract, how might surrogacy affect the other party to the contract?
Moreover, how would it affect the resulting child, whom the contract brings into
existence and whose existence is thus irreversibly marked by the contract, but who
is not a party to itr>*

Important links between birth mother and child are trivialised.

Although the genetic constitution of the child (often of the commissioning
parents) is indisputably important and fundamental as a matter of identity, the
growing science of epigenetics, attests to the biological parentage of the birth
mother as well, regardless of the source of the DNA of the child born through
Surrogacy.

Oxytocin, a hormone present in greater quantities during pregnancy and released
during birth promotes the bond between mother and newborn, linking baby to
mother and mother to baby.>®

The loss of strong ties between mother and child through surrogacy contracts is
an extreme alienation, this eventuality is the cause of "market invasion" in a deeply
private domain. This is so because the womb should not be considered or treated
as a "commodity." Studies show that many women consider themselves a mother
to a child they carry in their wombs, even if the baby is not genetically related to
them; in their minds, the gestational bond links them to the child as much as a
genetic bond.>

The writers of the popular 90s comedy TV show Friends put it like this when
Phoebe, one of the characters on the show became a surrogate for her half-brother
and his wife: "I'm just the oven, it's totally their meatloaf." But certain things are not
appropriate to be surrendered by contract being too sacred. The womb and
gestational services should not be alienable because pregnancy or gestation is
different from other kinds of work women do and can provide under contract. It is
part of who a woman is, at her core.5” It is not and should not be considered an
employment contract. Those who argue that a surrogacy contract is nothing more
than a contract for the provision of services are missing this important aspect.

The surrogate mother is in a situation where commissioning parents, almost
always wealthier, exercise their freedom to enter into reproductive contracts by
entering into a contract with her. But her consent to the contract in this case can be

3 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Poliy, vol. 41 nr. 3/2018, 774.
% ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Poliy, vol. 41 nt. 3/2018, 775.
% ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Poliy, vol. 41 nt. 3/2018, 777.
57 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 780.
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influenced by exploitation and is vulnerable to abuse. Surrogacy disproportionately
involves poorer and less educated women signing a contract to be surrogate
mothers. The reality is that few women would agree to provide their gestational
services for purely altruistic reasons, even though a desire to help can be mixed with
pecuniary interests.>

Concern that women are exploited in surrogacy contracts drives public policy
considerations against them. If things in life are measured by their value and
monetized, it is supposed to be in the direction of the full development of human
possibilities or human flourishing. But the commercialization of the womb, and
therefore the woman's body, leads to the exact opposite of human development. It
trivialises the important and powerful bonds between mother and child born, treats
the womb as merely an object, makes motherhood transactional and alienable, even
in the face of questionable consent in what is supposed to be the context of freedom
of contract, and knowingly introduces risks for the birth mother in relation to
surrogacy. These are the costs of surrogacy not needing to assume of require
commissioning parents to think of the birth mother in such stark terms. Rather, they
are inherent in the surrogacy contract. Certain things are not appropriate to contract
away, they are too sacred. Because embodiment matters and is constitutive of our
humanity, when we sell our bodies, we sell who we are, we "sell our souls".>

Applying the practical reasoning to surrogacy and contracts, surrogacy
arrangements are properly outside the bounds of contract law. Contractual freedom
lies within these limits, but what is not propetly contracted for, even when based on
consent, lies outside them. Practical rationality requires that contractual freedom be
limited in the case of surrogacy, even if it affirms this freedom in general. It is this
limitation that protects human development, given that human beings are
imperfectly rational beings. Practical rationality guides a community towards justice,
the common good and a fuller humanity.®

3. Jurisprudence

In this chapter I will present some relevant cases on surrogacy.

3 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 785.
3 ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 789.
% ALLEN, A-A.: Surrogacy and Limitations to Freedom of Contract: Toward Being More Fully Human.
Harvard Journal of Law & Public Policy, vol. 41 nr. 3/2018, 811.
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3.1. Mennesson v. France and Labassee v. France (26 June 2014)

These cases concern the refusal to grant legal recognition in France to parent-
child relationships that had been legally established in the United States between
children born as a result of surrogacy treatment and the couples who benefited from
this treatment. In both cases, the applicants complained in particular that, to the
detriment of the best interests of the children, they were unable to obtain
recognition in France of parent-child relationships which had been legally
established abroad. The European Court of Human Rights found, first of all, that
in the present cases, Article 8, the right to respect for private and family life, of the
European Convention on Human Rights was applicable to both its "family life" and
"private life" aspects. On the one hand, there was indeed no doubt that the
applicants had cared for the children as parents since their birth and that they had
lived together in a way which was indistinguishable from “family life” in the
accepted sense of the term. On the other hand, the right to identity was an integral
part of the concept of privacy and there was a direct link between the privacy of
children born as a result of surrogate treatment and the legal determination of their
parentage. Next, the Court observed that the interference with the applicants' right
to respect for their private and family life resulting from the refusal of the French
authorities to recognise the legal parent-child relationship was "in accordance with
the law" within the meaning of Article 8 of the Convention. The Court also accepted
that the interference in question pursued two of the legitimate aims listed in Article
8, namely "protection of health" and "protection of the rights and freedoms of
others". It noted in this regard that the refusal of the French authorities to recognise
the legal relationship between children born as a result of surrogacy treatment
abroad and the couples who had benefited from such treatment was based on a
desire to discourage French nationals from resorting outside France to a
reproductive technique prohibited in that country, with the aim, in the authorities'
view, of protecting the children and the surrogate mother. Finally, examining
whether the interference was "necessary in a democratic society", the Coutt stressed
that a wide margin of appreciation must be left to the states in making decisions on
surrogacy, given the difficult ethical issues involved and the lack of consensus on
these matters in Europe. However, this margin of appreciation was narrow when it
came to parentage, which involves an essential aspect of the identity of individuals.
The Court also had to verify whether a fair balance had been struck between the
interests of the State and those of the individuals directly involved, with particular
reference to the fundamental principle that, whenever children are involved, their
best interests must prevail. In both cases, the Court held that there had been no
violation of Article 8 of the Convention in respect of the applicants' right to respect
for their right to family life and no violation of Article 8 of the Convention in respect
of the children's right to family life. children's right to respect for their private life.
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The Court noted, in particular, that the French authorities, although aware that the
children had been identified in the United States as the children of Mr and Mrs
Mennesson and Mr and Mrs Labassee, nevertheless denied them that status under
French law. She felt that this undermined the children's identity within French
society. In addition, the Court noted that the case law completely precluded the
establishment of a legal relationship between children born as a result of - legal -
sutrogacy treatment abroad and their biological fathet's children. This went beyond
the wide margin of appreciation left to the states in the sphere of surrogacy
decisions.®!

4. Conclusions

In a first overview, we looked at what a surrogate mother is and what surrogacy
is. Surrogacy is an arrangement between the assignee and the surrogate mother,
whereby the woman, i.e. the surrogate mother, carries the newborn child and hands
it over to the assignee shortly after birth.

A frequently mentioned issue in relation to this topic is the ethics of surrogacy.
Taking into account some important aspects we can show that in the vast majority
of cases surrogacy is more of a business and in no way can it be considered ethical.

A first argument could be the loss of the strong bonds between mother and
child through surrogacy contracts, which constitutes an extreme alienation, this
eventuality is the cause of the "market invasion" in a deeply private field. This is so
because the womb should not be consideted or treated as a "commodity."

A second argument would be that women are exploited in surrogacy contracts.
If things in life are measured by their value and monetized, it is supposed to be in
the direction of the full development of human possibilities or human flourishing.
But the commerecialization of the womb, and therefore the woman's body, leads to
the exact opposite of this desideratum. It trivialises the important and powerful
bonds between mother and child born, treats the womb as merely an object, makes
motherhood transactional and alienable, even in the face of questionable consent in
what is supposed to be the context of freedom of contract, and knowingly
introduces risks for the birth mother in relation to surrogacy.

We can conclude that a surrogacy contract cannot be considered an ethical
contract. The only way in my opinion in which this contract could be ethical is if it
happened in a purely altruistic way in between the parties.

Another very important statement in terms of the theme of this work is the
inheritance of the surrogate mother.

As has been stated several times throughout this paper the surrogate mother can
only inherit in one way after the de cuius and this method could only be achieved in

T https:/ /www.echr.coe.int/Documents/FS_Surrogacy_eng.pdf (date of download: 21/04/2023).
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the context of direct surrogacy, whereby the surrogate mother does not give up the
child in favour of the assignee couple, so she will remain the biological mother of
the child, whereby the surrogate mother has the necessary vocation of inheritance
to inherit from the de cuius as a privileged ascendant. Thus the former surrogate
mother would become a mother out of wedlock, and there would be no doubt as to
the call of the mother out of wedlock to inherit.

The most important thing according to the deductions in the issue of inheritance
of the surrogate mother and especially in the issue of surrogacy is to legislate this
area in a similar way to human reproduction with third party donors.
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Abstract: The concept of holding legal entities accountable for criminal offenses has evolved
over time, facing challenges related to criminal intent and societal perceptions. Prior to the
Islamic Revolution in Iran, criminal responsibility for legal entities was not explicitly
addressed in various laws, leading to inconsistent approaches. However, after the revolution,
several laws were enacted that established the responsibility and punishment of crimes for
legal entities. The cybercrime law approved in 2009 was particularly significant, explicitly
addressing the criminal liability of legal entities in cybercrimes. The enactment of the Islamic
Penal Code in 2013 further solidified the principle of criminal liability for legal entities,
emphasizing that both natural persons and legal entities can be held responsible for criminal
behavior.
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1. Introduction

During the period from 1870 to 1930, the concept that criminal intent is
necessary for committing a crime posed challenges to holding legal entities
accountable. However, when legal entities failed to fulfill their assigned obligations
according to the law, they could be held criminally liable for acts of omission. The
only guarantee for enforcing this liability was the payment of monetary penalties.
This responsibility stemmed from the perception that legal entities were established
to carry out specific duties and obligations, and if they were negligent or unable to
fulfill those obligations, they, rather than their individual members, were held
responsible. The theory of vicarious liability was commonly used to attribute
criminal liability to legal entities during this period'. The evolution of criminal
liability for legal entities faced significant obstacles due to the nature of traditional
criminal law and the issue of criminal intent. Legislators believed that legal entities
could not commit crimes against individuals, provide false testimony, or betray the

* Zahra Delshad, PhD-student, University of Miskolc, Faculty of Law, Ferenc Dedk Doctoral School of
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country, as these crimes were characterized by the corrupt intentions of individuals.
Such acts were seen as violations of social obligations assigned to natural persons,
and legal entities were not deemed to have these obligations, therefore excluding
them from being recognized as criminals. Additionally, there was a prevailing belief
that committing a crime requited a voluntary act based on understanding and
consciousness, which surpassed the abilities and capabilities of a legal entity?.

By the late 1940s, significant progress was made in shaping the modern concept
of criminal liability for legal entities beyond simple material crimes and vicarious
liability. This advancement was driven by the emergence of the doctrine of genuine
originality, which argued that legal entities should be directly responsible for
committing criminal offenses, even those requiring criminal intent. Under this new
form of responsibility, legal entities were held personally accountable for their
actions because they could be identified with the actions of their managers and
senior officers’. It was assumed that these actions tepresented the entity's own
actions. However, in cases involving material crimes, legal entities were only held
responsible based on the previous theory of substitution. Following these
developments, legal experts defined and elucidated the concept of criminal liability
for legal entities. The definition of a crime involving legal entities is not
fundamentally different from general criminal laws. However, in general, the crime
of a legal entity refers to any unlawful activity undertaken by the principal agent in
the guise of a legal entity, seeking to further the entity's material interests rather than
the personal interests of individuals. It is important to recognize that the relative
complexity and elusive consequences of criminal activities involving legal entities
are often concealed from society, while the resulting physical and economic damages
can be substantial®.

Throughout different laws before and after the Islamic Revolution, legal entities
were recognized in Iran. However, it is important to note that specific provisions
regarding the criminal liability of legal entities were absent from the legal framework.
It was not until significant developments in the legal system that this issue was
addressed. One notable milestone occurred in 2009 with the introduction of
cybercrime legislation, which provided a comprehensive framework for addressing
criminal offenses committed by legal entities in the context of cyber activities.
Another crucial development took place in 2013 with the enactment of the Islamic
Penal Code, which included provisions explicitly addressing the criminal liability of
legal entities. These legislative advancements marked significant progress in the legal
system, establishing a clear framework for holding legal entities accountable for their

2 SOLTANI, S., — RAMAZANI, A.: Ctiminal Liability and Crime and Punishment Proportionality in the
Crime of Legal Entities. J. Pol. ¢ L., 2016/9, 61.

3 LAUFER, W. S.: Corporate bodies and guilty minds: The failure of corporate criminal liability. University of Chicago
Press, 2008.

YHALL, J.: General principles of criminal law. The Lawbook Exchange, Ltd., 2010.
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criminal actions and ensuring greater transparency and justice in the legal landscape
of Iran.

2. Before the Islamic Revolution in Iran

The issue of criminal liability for legal entities remains a contentious topic in
criminal law across different countries. The lack of a consistent and universally
accepted doctrine in this area has led to varying approaches and conflicting
procedures in different legal systems. In ancient times, judicial systems in uncivilized
societies held an extreme belief regarding criminal responsibility, extending it to
animals, objects, and even the deceased, subjecting them to trials and punishments>.
Conversely, a notion emerged in legal systems that granted immunity from
responsibility to the upper classes of society, which contradicted the principle of
universal criminal responsibility®.Over time, this perspective gradually lost
credibility. While the principle of universal criminal responsibility extended liability
to all natural persons, no criminal responsibility was initially attributed to legal
entities. Consequently, individuals protected by legal entities could potentially be
exempt from criminal liability.

To gain a better understanding of the concept of a legal entity and its liability, it
is important to refer to its definition. A legal entity refers to any business or
organization that possesses legal rights and obligations, including the ability to file
taxes. It is an entity that can enter into contracts, either as a supplier or a vendor,
and can be involved in legal disputes as a plaintiff or defendant. Legal entities are
structured in a way that offers protection for personal assets, shielding them from
potential litigation and legal consequences’.The level of protection and tax
responsibilities may vary depending on the type of entity. While the concept of a
legal entity is globally understood as a company or organization with legal rights and
responsibilities, its specific form may vary. Article 587 of Iran's Trade Law states
that government and municipal institutions and organizations possess legal
personality from the moment of their creation without the need for
registration®. This implies that legal personality is applicable to all types of
companies, institutions, and similar entities that are established by the will of their
founders. In defining a legal person, it can be described as a hypothetical and

> HASNAS, ].: The centenary of a mistake: One hundred years of corporate criminal liability. An. Crim.
L. Rer., 2009/46, 1359.

0 TOMBS, S. —WHYTE, D.: Serutinizing the powerful: Crime, contemporary political economy, and critical social research.
Unmasking the Crimes of the Powerful, 2003. 3-48.

7 BEBCHUK, L. A. — HAMDANI, A.: The elusive quest for global governance standards. U. pa. L. rev.,
2008/157, 1263.

8 FARD, M. R. M. — ZADEH, M. K. E. — TABIBI, M.: The Study of Structural Vulnerability of Islamic
Councils in Iran’s System of Law. Journal of Politics and Law, 2016/9(10), 194-202.
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credible entity created by humans for a specific purpose and capable of being a party
to legal actions or possessing rights.

According to the laws of Iran, the concept of legal personality was initially
introduced in the Trade Law of 1925 and further elaborated upon in the Trade Law
of 1932%. Although Iran's legal system has a relatively short history, the principles
of legal personality and its associated responsibilities can be understood within the
context of Islamic jurisprudence and law. The notion of collective responsibility
beyond individual members and the concept of individual responsibility both play a
role in this understanding. The term "legal entity" was first used in the Iranian Trade
Law of 1925, and subsequent laws, such as articles 1335 and 1002 of the Civil Code,
also mention legal entities!'?. While a specific definition of legal entities is lacking in
Iranian laws, combining information from various sources and examining relevant
legal articles allows for a reasonable understanding of their definition. Prior to the
Islamic Revolution of Iran in 1979, other laws in different fields referred to the
criminal responsibility of legal entities. For instance, Article 4 and 5 of the
regulations on medical and pharmaceutical affairs and food and beverage, approved
in 1955, mentioned the closure of institutions as a measure to enforce violations
committed by legal entities!!. Similarly, Article 15 of the Security Measures,
approved in 1960, stated that fines and institution closutres could be imposed as
punishments for legal entity violations. Additionally, Article 8 of the Law on
Translation of Books, Publications, and Audio Works, approved in 1973, stated that
damages tresulting from a legal entity's violation would be borne by the tesponsible
natural person whose decision led to the crime!?. Article 109 of the Social Security
Law, approved in 1975, further specified that if the employer is a legal entity,
criminal liability under the law would be attributed to the company or any other
person whose actions or omissions caused loss or damage to the organization or the
insurance company'®. It appears that in these aforementioned laws, the Iranian
legislator aimed to hold the material agent accountable for crimes committed by
legal entities, thereby encompassing those individuals who participated in making
wrongful decisions in some capacity!4.

9 SOKHANVAR, M. — HOSEYNI, S. A.: Possibility or impossibility of rehabilitation of legal entities and its
condition in trade law act of 1311 looking to trade reform bill. Jourmal of I egal Research, 2014/13(26), 57-
70.

10 HABIBZADE, M. J. — SHARIFI, M. — ISAEI TAFRESHI, M. — FARAJIHA, M.: Transformation of Criminal
Liability of The Legal Persons In Iran. The Judiciarys Law Journal, 2013/77(82), 117-159.

1 PIROUZ, A. S. — NAJAFL S.: The approach of criminal law towards drug sales in cyberspace. Journal of
Advpanced Pharmacy Education & Research, Apr-Jun, 2019/9(S2).

12 MALMIR, M. — ZAR ROKH, E. — AGHA MIR ALI AKBAR, M.: Manipulation and Distortion in Literal
and Artistic Works Under Iranian Criminal Law: Criminological Study. Forensic Research & Criminology
International Jonrnal ISSN, 2015. 2469-2794.

13 NIKOPOUR, H.: Business cycles and policy making in social insurance systems the case of Iran (1962-2004). 2005.
14 MESSKOUB, M.: Social policy in Iran in the twentieth century. Iranian Studies, 2006/39(2), 227-252.
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3. After the Islamic Revolution in Iran

Following the Islamic Revolution of Iran in 1979, several laws were enacted in
vatious fields, establishing the responsibility and punishment of crimes for legal
entities. The Iranian Constitution, specifically Article 172, establishes the Court of
Administrative Justice, which is tasked with addressing violations committed by
legal entities'®. Article 11 of the Court of Administrative Justice Law, approved in
1982, outlines the jurisdiction, limits, and powers of this court, specifically
mentioning government entities, municipalities, revolutionary organizations, and
their affiliated institutions'®. Furthermore, the 1989 Government Penalties Law, in
Article 17, includes fines as a form of punishment for legal entities'”. Additionally
Iranian Trade Association Law (1980)18, specifies in Article 76 that in cases where
legal entities are held liable according to this law, the managing director or
responsible manager of the legal entity, who issued the order, shall be considered
the perpetrator, and the punishment shall be imposed on them. These laws reflect
the recognition of legal entities as independent entities with their own responsibility
and the establishment of mechanisms for holding them accountable for their
actions. The focus is often directed towards the individuals who occupy key
positions within the legal entity and are deemed responsible for the decisions and
actions taken on its behalf.

In the mentioned laws and regulations, the Iranian legislator has addressed the
criminal responsibility of legal entities on a case-by-case basis. However, it was in
the cybercrime law approved in 2009 that the legislator specifically and
comprehensively addressed the criminal liability of legal entities. This law dedicates
its sixth chapter to the issue of criminal liability of legal entities in cybercrimes. One
of the significant changes introduced by this law is the establishment of criminal
liability for legal entities, as outlined in Articles 19 and 20" Article 19 states that a
legal entity will be held criminally liable in the following cases, when cybercrimes are
committed in the name of the legal entity and in line with its interests:

15 ZAR ROKH, E.: Iranian judicial system (court's structure). Iskamic Law and Law of the Muslim World Paper,
2007. (07-02).

10 MAZHARI, M. — KHELEJAN, F. J. — MONADI, F.: A comparative study on the duties of the authorities
handling the violation and breach of law by the administrative units in Iran and France. PalArch's Jonrnal
of Archaeology of Egypt/ Egyptology, 2021/18(4), 2248-2268.

17 YUSOFF, J. Z. M. — MOUSAVI, S. — DUSUKI, F. N. — RASTEGARI, B.: A critical legal analysis on the
minimum age of criminal responsibility in the new Islamic punishment act of Iran. UUM Journal of Legal
Studies, 2014/5, 31-50.

'8 JRANIAN TRADE ASSOCIATION LAW. Retrieved from [https://rc.majlis.ir/fa/law/show/94011]
(1980).

19 PAKZAD, B. — GHASSEMI, GH. Cybercrimes in Iran: Perspectives, Policies and Legislations. Proc. ISP
C, 2012. 139.
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a) When the manager of a legal entity commits a computer crime.

b) When the manager of a legal entity issues an order to commit a computer
crime and the crime is carried out.

¢) Whenever an employee of a legal entity commits a computer crime with the
knowledge of the manager or due to the managet's lack of supervision.

d) When the activities of a legal entity, either in whole or in part, are dedicated
to committing computer crimes.

These provisions establish the accountability of legal entities for cybercrimes
and acknowledge the obligation of both managers and employees of the legal entity
to be held responsible for their involvement in such offenses. By addressing the
criminal liability of legal entities in the cybercrime law, the Iranian legislator has
taken a significant stride in ensuring that organizations are held accountable for their
actions in the digital domain. An important aspect that requires examination in this
context is the discussion of proportional responsibilities and the interplay between
the criminal liability of natural persons and legal entities. Note 2 of Article 19 does
not perceive the criminal responsibility of legal entities as an impediment to the
punishment of natural persons. However, the wording of the aforementioned article
is somewhat misleading as it lacks explicit mention of the relationship between these
two forms of responsibility. Nonetheless, it is important to acknowledge that
punishment cannot be imposed until an individual is deemed responsible.
Therefore, the content of Note 2 implies the possibility of simultaneous liability for
both the legal entity and the natural persons who are affiliated with it. The discussion
on the relationship between the responsibility of natural persons and legal entities
delves into the various forms of connection between these two types of liability. It
should be noted that these responsibilities share a common foundation and origin,
as they arise from the serious breaches of obligations owed to society at large.

In the past decade, the Iranian legislator explicitly incorporated the criminal
liability of legal entities into the Islamic Penal Code of 2013. This delay in
implementing the law may be attributed to the influence of the French criminal
justice system, which traditionally held a limited view on criminal liability for legal
entities. In the French legal system, monetary penalties against legal entities are not
accepted unless criminal responsibility of the natural persons comprising the entity
is proven. However, civil liability resulting from wrongful acts has been
acknowledged in French labor law for nearly eighty years, dating back to around
1940. Article 143 of the Islamic Penal Code stipulates that criminal responsibility
primarily rests with natural persons, while legal entities bear criminal responsibility
when their legal representative commits a crime in their name or in pursuit of their
interests. The criminal liability of legal entities does not absolve the liability of

392



Studia Iurisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

natural persons who commit crimes®. The enactment of this law not only
establishes the general principle of criminal liability for legal entities but also paves
the way for the criminal liability of government legal entities in the realm of
entreprencurship. When the actions of natural persons have the potential or actual
benefit for a legal entity whose domain is business and commercial affairs, the legal
entity should be held accountable. Article 143 emphasizes that the criminal liability
of a legal entity does not nullify the criminal liability of a natural person who
commits a crime, thus invoking the principle of multiple liability. To attribute a
crime to a legal entity, it is necessary to establish the involvement of the legal
representative and prove all the elements, both material and mental, of the crime as
specified in the law. Consequently, both the culpable legal representative and the
legal entity are subject to their respective legal punishments?!.

4. Punishment of Legal Entities

Regarding the criminal liability of legal entities, as mentioned before, it is a
contentious issue, and despite the amendment of the Penal Code and the allocation
of conditions and obstacles to criminal liability, especially the criminal liability of
legal entities, it has not yet obtained a precise and solid position in the provisions of
the Islamic Penal Code. According to Article 20 of the new Islamic Penal Code, if a
legal entity is held criminally liable under Article 143 of this law, in addition to the
punishment of the natural person who committed the crime, up to three of the
following measures may be imposed on the entity:

- Dissolution of the legal entity.

- Prohibition from engaging in one or more professional or social activities

permanently or for a maximum period of five years.

- Prohibition from publicly soliciting for capital increase permanently or for a

maximum period of five years.

- Prohibition from issuing commercial documents for a maximum period of

five years.

- Monetary fines.

- Confiscation of property.

- Publication of the conviction judgment through media outlets.

The apparent interpretation of Article 20 suggests that a legal entity is only
subject to punishment if the natural person who committed the crime is also

20 SHARIFL, M.: Criminal liability of legal Persons in Iran and the French penal system. The Quarterly Journal
of Judicial Law Views, 2023/21(75), 81-116.

2l KARIMI, F. — ARDEBILI, M. A.: Criminal Liability for other Behavior by Looking at Vote in Courts.
International Jonral of Multicultural and Multireligions Understanding, 2021/8(9), 220-233.
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punished??. This is because the article considers the punishment of the legal entity
in addition to the punishment of the natural person. However, this logic is not
reasonable because it is possible for the natural person to be exempt from liability
in certain aspects, but it does not mean that the legal entity should remain immune
from prosecution and punishment. When the accusation is directed at a legal entity,
although the criminal liability and the extent of involvement of both the legal and
natural persons are considered separately, it is questionable whether it is correct to
pursue the natural person who is accused of committing the crime. If, during the
proceedings, it is established, for example, that decisions were made by the legal
entity without observing the quorum of the board of directors or the general
assembly, or that the mentioned body was unlawfully appointed, then the legal entity
may not be held responsible. Additionally, it can be imagined that the legal entity,
under coercion or duress, engaged in unlawful activities or deviated from its legal
obligations, in which case it may not bear criminal liability. The extent to which
these issues are addressed and discussed in legal proceedings is still unclear. These
matters, along with many others, such as suspension or conversion of penalties,
reduction or aggravation of penalties, have not yet received judicial rulings or
opinions, and legal scholars have not extensively addressed these topics.

Article 21 of the new law states that the number of monetary fines applicable to
legal entities is a minimum of twice and a maximum of four times the amount
specified in the law for the commission of the offense by natural persons.
Furthermore, article 22 addresses the dissolution of legal entities and the
confiscation of their assets. It discussed that the dissolution of a legal entity and the
confiscation of its assets are implemented when the entity has been established to
commit a crime or, in pursuing its initial legitimate purpose, has exclusively changed
its activities towards the commission of a crime??.

However, lawmakers always strive to hold the physical perpetrator responsible
for the commission of a crime, meaning those who have actively attempted to carry
out unlawful decisions. With this perspective, the criminal liability of legal entities is
inconceivable without the criminal liability of natural persons. However, sometimes,
despite strong evidence of the crime, due to the breadth and organizational
complexity of legal entities, it can be difficult to attribute the crime to the actions of
a specific manager. This is one of the reasons that have strengthened the
identification of criminal liability for legal entities. Additionally, one aspect in which
the criminal liability of legal entities has an advantage over the liability of natural
persons is the ease of enforcement of penalties in cases where the directors or

22 RANJBAR, H. — NOURAEL, Y. — ROKNI, M.: Sentence Enforcement Postponement of and Penalty
Suspension in Legal Entities. Mediterranean Journal of Social Sciences, 2016/7(5 S1), 119.

23 ABDOLLAHI, A. — BIABANI, N.: Subordinate penalties of legal entities and rehabilitation from these
punishments. Criminal Law Research, 2022/13(1), 151-176.
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managers of the legal entity are insolvent, as the assets of the legal entity alone can
compensate for the payment of monetary fines.

5. Conclusion

The article discusses the evolution of criminal liability for legal entities in Iran
before and after the Islamic Revolution. Prior to the revolution, criminal
responsibility for legal entities was not explicitly addressed in various laws, but
scattered laws mentioned punishments such as institution closures and fines for
violations committed by legal entities. After the revolution, several laws were
enacted to establish the responsibility and punishment of crimes for legal entities.
The Court of Administrative Justice was established, and fines were recognized as a
form of punishment for legal entities. However, it was in the cybercrime law
approved in 2009 that the legislator comprehensively addressed the criminal liability
of legal entities, specifically in the context of cybercrimes. The law outlined cases
where legal entities could be held criminally liable, including when managers,
employees, or the activities of the entity are involved in computer crimes. The
Islamic Penal Code of 2013 further recognized the criminal liability of legal entities
and emphasized that their liability does not absolve the liability of natural persons
who commit crimes.

The evolution of criminal liability for legal entities in Iran reflects a gradual
recognition of their responsibility for criminal acts. Initially, the concept of criminal
liability for legal entities was not well-established, and the focus was on holding
individual members accountable. However, over time, laws were enacted to address
the responsibility of legal entities, including fines and institution closures. The
cybercrime law of 2009 marked a significant step in explicitly recognizing the
criminal liability of legal entities in the context of cybercrimes. Subsequently, the
Islamic Penal Code of 2013 solidified the general principle of criminal liability for
legal entities and established that their liability does not exempt natural persons from
responsibility. Overall, these developments demonstrate the growing recognition of
legal entities as independent entities with their own accountability, ensuring that
organizations are held responsible for their actions in various domains, including
cybercrimes. Despite the amendment of the Penal Code and the allocation of
conditions and obstacles to criminal liability, especially the criminal liability of legal
entities, it has not yet obtained a precise and solid position in the provisions of the
Islamic Penal Code.
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SIPOS ALEXANDRA"

Mutatnak-e 1ij mintizatokat az uj tipusu szerek? — A kabitoszer helyzet
aktualitisai Magyarorszigon

Absztrakt

Az 4j pszichoaktiv szerek kabitészerpiacon torténd tomeges megjelenése a magyarorszagi
kabitoszer-helyzet —dtalakulisit eredményezte. Tanulmanyomban, az epidemioldgiai
indikatorok mentén a hazai kibit6szerhelyzet bemutatdsara torekszem. A legfrissebb kutatasi
eredmények titkrében ismertetem a droghasznalat trendjeit a felntt- és fiatalkord népesség
korében, kitérek a kabitoszerrel Gsszefiiged fert6z6 betegségekkel és halalozassal kapcesolatos
adatokra, illetve a kezelési és prevencids lehetSségekre. Tovabba, statisztikai adatokra
tamaszkodva bemutatom a kabitészer-blinézés alakuldsat az elmult évek vonatkozasdban.

A tanulmanyom sorin kiemelt figyelmet forditok az Uj pszichoaktiv szerek megjelenése
okozta valtozasokra, illetve arra, hogy az 4j szerek megjelenése eredményezett-e 4j
mintazatokat.

Kulcsszavak: Uj pszichoaktfv szerek, klasszikus szerek, kabitészerhelyzet, kabitészer-
blindzés, kezelés és prevencid

Abstract

The mass appearance of new psychoactive substances on the drugs market has led to a
transformation of the drugs situation in Hungary. In my study, I aim to present the drug
situation in Hungary along the lines of epidemiological indicators. In the light of the latest
research findings, I will present trends in drug use among the adult and juvenile population,
data on drug-related infectious diseases and mortality, and treatment and prevention options.
I will also present trends in drug-related crime in recent years, drawing on statistical data.

In my study, I will pay particular attention to the changes caused by the emergence of new
psychoactive substances and whether the emergence of new substances has resulted in new
patterns.
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1. Bevezet6 gondolatok

Magyarorszagon az Uj pszichoaktiv szerek tbmeges megjelenése a 2009-es évre
tehet6. Az Gjonnan megjelent szerek koziil legelterjedtebbé a szintetikus katinonok
(pl. mefedron, kristaly), a szintetikus kannabinoid szarmazékok (pl. herbal, biofi) és
az ujfajta amfetaminok valtak, amelyek az ecstasyhoz hasonlé hatést fejtenek ki. A
szintetikus katinonok és az ujfajta amfetaminok elterjedésének oka visszavezethet6
2008-ra, amikor a hatosagok lefoglaltak egy Dél-Kelet-Azsiabol Hollandia felé tarto,
tobb tonnanyi szafrol-olaj szallitmanyt. Ez a természetes alapanyagokbdl kinyerhet6
anyag az ecstasy tablettak egyik alapanyagat jelenti. A lefoglalast kévetGen az ecstasy
piacon hiany allt be, amely hianyt azonban pétolni kellett. Ennek hatasara jelentek
meg tomegesen az elsé U pszichoaktiv szerek.!

A témaban 2010 6ta rendelkezéstinkre allé felmérési és kutatasi eredményeik,
illetve tapasztalatok alapjan elmondhaté, hogy az 4j pszichoaktiv szerek megjelenése
és rohamos elterjedése alapjaiban alakitotta at a kabitészer piacot azaltal, hogy a
klasszikus, problémas hasznalati mintazatban jellemzé szereket (pl. heroin, kokain,
amfetamin, marihudna) vissza szotitotta.

Tanulmianyomban arra a kérdésre keresem a valaszt, hogy kabitdszerpiacon
jelentkez6 paradigmavaltas® vezetett-e 4j mintazatokhoz a kabitoprobléma egyes
aspektusainak ¢és a kabitdszer-fogyasztas mintazatainak tekintetében.

A kabitészerprobléma epidemioldgiai jellemzbirdl, annak jellegébdl és normativ
meg{télésébol adoddan nehéz hiteles képet adni. Az objektiv, tényszerd, idében és
nemzetkozileg  Osszehasonlithaté — adatok  lefrasara a  Kabitoszer  és
Kabitészerfiigebség Eurdpai Megfigyel6kozpontja (Ewurgpean Monotoring Centre for
Drugs and Drug Addiction, tovabbiakban: EMCDDA) 6t féindikatort hozott létre:?

1.Normalpopulaciés vizsgalatok

2.Problémas kabitészer-fogyasztas

3.Kezelési igény

4. Kabitoszerrel 6sszefligg6 halalozas
5.Kabitoszerrel 6sszefliggd fert6z6 betegségek

Magyarorszag esetében a rendszervaltast megel6z6 idGszakrdl elsGsorban
bantigyi statisztikai adatokkal rendelkeziink. Az EMCDDA altal meghatarozott
indikatorokhoz kapcsol6d6 adatok mérése megkésve, az 1990-es évektdl kezdédéen

1 SAROSI P.: A pszichoterapiatol a rave partikig: Az MDMA kultartorténete. Eléadas: Drogriporter
Szabadegyetem, Central European University, Budapest. 2020. januar 16.

2 RACZ J.: A kabitészer-probléma atalakulisa a 80-as évektdl. Nemzeti Drog Fokuszpont 10. éves
jubileumi konferencidja, Budapest, 2014. november 11.

3 LEVAY M. - RITTER L: Az alkoholfogyasztas, a kabitdszer-probléma és a blindzés sszefiiggései In:
Kriminolégia szerk. Borbird A. - Gonczol K.- Kerezsi K. -Lévay Miklés. Budapest, 2016
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indult meg, azdéta azonban valamennyi indikatorra nézve folyik adatgydjtés. A hazai
kabitoszerhelyzet alakulasarél a Nemzeti Drogfékuszpont altal, minden évben
elkészitett jelentés nyujt atfogd informaciot Az éves beszamolok az EMCDDA
altal meghatarozott 6t kulcsindikator mentén készitik el. A dolgozatomban a révid
definicios kérdések tisztazast kbvetSen, az egyes indikitorok mentén ismertetem az
Uj pszichoaktiv szerek szerhasznalati mintazatokban bekovetkezett valtozasait. A
tanulmanyban kitérek az j tipusu szerek kabitészer-blinézésben valé megjelenésére
is, amely indikator ugyan az EMCDDA altal meghatarozottak kézott nem szerepel,
de az aktualitasi kérdésektS] nem lehet elvalasztani. Az ismertetés soran elsésorban
a Nemzeti Drogfékuszpont éves jelentéseit és a témaban elvégzett kutatasok
eredményeit veszem alapul.

2. Klasszikus kabitoszerek és 1ij pszichoaktiv anyagok definialasa

A kabitoszerek esetében a fogalmak meghatarozasa rendkiviil sokszind, amely
a jelenséggel kapcsolatos terminoldgiaban jelentSs zlirzavart okoz. A kéznyelvben a
kabitoszer és a drog kifejezést gyakran egymas szinonimajaként hasznaljuk, és értiink
alatta minden olyan szert, amit a jog értelmében tiltott hasznalni. Azonban ameddig
a kabitészer jogi fogalom, addig a drog kifejezés eltér a jogi értelmezéstdl, és magaba
foglalja a legitim pszichoaktiv anyagokat (pl. alkohol) is.> A fogalmi kérdések
kavalkadjat tovabb fokozta az 4 pszichoaktiv anyagok kifejezés megjelenése. Az
egyértelmiség kedvéért, mindenckel6tt fontosnak tartom a kdbitészer és az 4j
pszichoaktiv anyag fogalmi pontositasat, egymastol valo elvalasztasat.

Uj pszichoaktiv anyag alatt a forgalomban Gjonnan megjelent,
kabitészerpiacon jelenleg kaphatd, dizdjner drogok gyGjténéven is ismertS,
gyogyaszati felhasznalassal nem rendelkezé anyagokat vagy vegytiletcsoportokat
értjuk.’A kozponti idegrendszer muikoédésének befolyasolasa révén alkalmas a
tudatallapot, a visclkedés vagy az érzékelés megvaltoztatisara, moédositasara.
Hasonlé mértékd, vagy nagyobb fenyegetettséget jelentenek a kozegészségiigyre,
mint az ENSZ 1961. évi New York-i Egységes Kabitoszer- egyezményét kihirdet
jogszabaly (2005. évi XXX. térvény), illetve az ENSZ 1971. évi bécsi Pszichoaktiv
Anyagokra vonatkozé Egyezményét kihirdetd jogszabaly (2005. évi XXX. t6rvény,

+ LEVAY M. - RITTER L: Az alkoholfogyasztds, a kabit6szer-probléma és a blinézés osszefliggései In:
Kriminolégia szerk. Borbiré A. - Goénczél K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

3 LEVAY M. - RITTER L: Az alkoholfogyasztas, a kabitoszer-probléma és a blinézés dsszefiiggései In:
Kriminolégia szerk. Borbiré A. - Gonezél K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

0 SZECSI J. - SIK D.: Szerhasznalat egy hitranyos helyzet( jiras szegregatumaiban. Esély, 2016, 28. évf.
2.5z.: 115-131.
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illetve a 2013. évi CCXIX t6rvény) mellékletének jegyzékeiben talalhaté anyagok, de
azokban nem szerepel.

Ezzel szemben klasszikus kabitoszerek alatt azokat az anyagokat kell érteni,
amelyek a fent emlitett 1961. évi New York-i Egységes Kabitoszer- egyezmény és
az 1971. évi bécsi Pszichotrop Anyagokra vonatkozé Egyezmény jegyzékein
feltintetésre kertiltek.’

3. Normalpopulaciés vizsgalatok eredményei, mint kulcsindikator

A normalpopulaciés vizsgalatok eredményei egyike az EMCDDA 4ltal
hasznalt kulcsindikatoroknak. Az 1990-es évektdl kezdédSen mind a fiatalkoruak,
mind a felnéttek koérében végeznek vizsgalatokat a  kabitdszer-hasznalattal
Osszefuggésben, amelyeknek segitségével informaciét szerezhetiink a kabitoszer
hasznalat elterjedtségérdl és jellemz6irdl. Az iskolaskoruak esetében az Burdpai
iskolavizsgalat az alkohol és egyéb drogfogyasztasi szokasokrol (Eurgpean School
Survey Project on Alcobol and Other Drugs, tovabbiakbak: ESPAD), az Iskolas kora
gyerekek egészségmagatartasa (Health Behaviour in School-aged Children,
tovabbiakban: HBSC) és az Ifjusagkutatas vizsgalja a szerhasznalati szokasokat. A
feln6ttkoru (18-64) kozotti lakossdg kabitdszer-hasznalati jellemz8inek vizsgalata az
Orszagos Lakossagi Adatfelvétel az Addiktologiai Problémakrol (tovabbiakban:
OLAAP) kutatas feladata.

3.1. Eurdpai iskolavizsgdlat az alkohol és egyéb drogfogyasztisi szokdsokrol
— ESPAD - kutatis eredményei

Az ESPAD kutatdst 1995-ben végezték el el6szor, azzal a céllal, hogy adatokat
gyljtsén a fiatalok dohanyzassal, alkohol és kabitészer-fogyasztassal kapcsolatos
szokasair6l. A felmérésre azéta négy évente keril sor, a 16. életévitket betdltott,
nappali iskolarendben tanulé didkok korében. Az igy rendelkezésiinkre 4ll6
adatoknak koszonhet6en id6ben és nemzetkozileg 6sszehasonlithaté adatokat
kapunk, amelyeknek segitségével mérhetévé valnak az egyes szerek fogyasztasban
bekovetkez6 valtozasok. 10 A vizsgalat soran figyelembe kell venni, hogy a
szerhasznalatban folyamatos véltozasok mennek végbe, igy a lekérdezendé adatsort
id61r6l — idére moédositani szitkséges. Az 6nkitélés modszerrel lekérdezett kérdSivek
mindig tartalmazzak az EMCDDA altal meghatarozott standard kérdéseket, illetve

8 LEVAY M. - RITTER 1.: Az alkoholfogyasztas, a kabit6szet-probléma és a blin6zés Gsszefiiggései In:
Kriminolégia szerk. Borbird A. - Gonczol K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

® LEVAY M. - RITTER L: Az alkoholfogyasztis, a kabit6szer-probléma és a blin6zés Gsszefiiggései In:
Kriminolégia szerk. Borbird A. - Gonczol K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

10 ELEKES Z8. -ARNOLD P.- BENCSIK N.: Iskoldsok egészségkarosité magatartasa 25 év tavlatdban. A
2019. évi ESPAD kutatds magyarorszagi eredményei. Budapest, 2020
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ezek kiegészitésre kertilnek hazai, specifikus kérdésekkel is!!. Az 0j pszichoaktiv
szerek 2010-t6l kezd6d6 témeges elterjedésére reagalva, a 2015. évi felmérésbe
keriiltek be el6sz6r az Gj tipusu szerekre vonatkozo kérdések. A legfrissebb
rendelkezésre allé adatok a 2019.évi vizsgalatbdl szarmaznak.

Tanulmianyom ezen részében a 2015. és 2019. évi ESPAD adatokra
tamaszkodva, annak bemutatisara torekszem, hogy az egyes szociobkonomiai
tényezoket figyelembe véve tapasztalhato-e eltérés a klasszikus kabitoszerek és az 4j
pszichoaktiv szerek fogyasztasa kézott.

Az 4j tipust szerek megjelenése és térhoditas a fiatalok kérében egyértelmtien
megmutatkozik. A leggyakrabban hasznalt tiltott szer, a korabbi felmérésekhez
hasonléan, tovabbra is a marihudna, de ezt szorosan kévetik az UPSZ-ck.12 Az
eredmények alapjan a felmérésben résztvevok 18,7%-a nyilatkozott Ggy, hogy élete
soran fogyasztott mar valamilyen klasszikus vagy 4j pszichoaktiv szert. A 2015. évi
és a 2019. évi felmérés kozott az 4 tipusu szerek életprevalencia érték tekintetében
valamelyest csokkenés volt tapasztalhat6, amig a 2015-ben a megkérdezettek 6,9%-
a valaszolt gy, hogy élete soran fogyasztott mar valamilyen 4j pszichoaktiv szert,
addig 2019-ben ez az arany mar csak 4,6% volt. Nemzetkdzi 6sszehasonlitasban,
mindkét évben a vizsgalatban résztvevé orszagok atlagainaknak megfelel6 volt a
hazai eredmény az 4j pszichoaktiv szerek tekintetében, amig a klasszikus szerek az
atlag alatt maradtak. Amig a klasszikus szer hasznalatara a tobbszori alkalommal valé
hasznalat jellemz6, addig a dizajnerek inkdbb csak egyszeri kiprobalas, kisérletezés
szintjén jelennek meg. 13

A esaldd, mint elsédleges szocializacios kozeg jelentds hatassal van a kabitoszer-
hasznalatra is. Amig annak a lehet&sége, hogy a gyermek teljes csaladban, vérszerinti
szil6kkel né fel, er6s protektiv tényezéként jelentkezik, addig a nevelésbe vett és
orokbefogadott gyermekek esetében a csaladnélkiliség jelentSs rizikotényezét
mutat, mind a klasszikus szerek, mind az 4j pszichoaktiv szerek tekintetében. Azok
a gyermekek, akik vérszerinti sziilé nélkiil néttek fel aranyban fordulnak az 4j tipusa
szerekhez, mint a klasszikushoz.

A csalad Gsszetétele is szignifikins eredményeket mutat. A mozaikcsaladban feln6vé
gyerekek nagyobb eséllyel fordulnak az 4j tipusu szerekhez, mint az egy sziilével
feln6vék. A klasszikus szerek tekintetében a csaladi Osszetétel nem mutat

" ARNOLD, P., BENCSIK, N., & ELEKES, Z.: U] szerek — 14j mintazatok? Dizajnerdrogok és klasszikus
tiltott szerek tarsadalmi mintdzata egy eurdpai iskolai felmérés, az ESPAD hazai adatai

alapjan. Egészsdgfeflesstés, 62(4), 13-30. https:/ /doi.org/10.24365/efv62i4.7004

12 ELEKES Z8. -ARNOLD P.- BENCSIK N.: Iskolasok egészségkarosité magatartisa 25 év tavlatiban. A
2019. évi ESPAD kutatas magyarorszagi eredményei. Budapest, 2020

13 ARNOLD, P., BENCSIK, N., & ELEKES, Z.: U] szerek — Uj mintazatok? Dizajnerdrogok és klasszikus
tiltott szerek tarsadalmi mintdzata egy ecurdpai iskolai felmérés, az ESPAD hazai adatai
alapjan. Egészségfejlesztés, 62(4), 13-30. https://doi.org/10.24365/ ef.v62i4.7004
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kilonbséget a két szertipus kézott. A szubjektiv jolét is befolyasolja szerhasznalatot.
A klasszikus szerek fogyasztasa a tehetGsebb csaladok gyermekei k6z6tt jelenik meg,
az 1 tipusu szerek pedig a rosszabb anyagi helyzetli gyermekeknél. Azokban a
csaladokban, ahol a sztl6k magas iskolai végzettséggel rendelkeznek, sokkal inkdbb
a klasszikus szerhasznalat a jellemz6. Amig az alacsony iskolai végzettségli sziil6k
esetén a dizajnerek kertilnek el6térben a fogyasztott szerek szempontjabol.

A szubjektiv csaladi mutatok kozil a sziléi kontroll és a csaladik kapcsolatok
mutatnak szignifikdns eredményeket a szerfogyasztassal kapcsolatban. Az alacsony
szul6i kontroll és a gyenge érzelmi kapcsolat rizikofaktorként jelentkezik mind a
klasszikus, mind az 4j tipusu szerek esetében.

Teriileti megoszlas szempontjabdl az 4j pszichoaktiv szerek hasznilata nem mutat
szignifikans eltérést az egyes teleptlés tipusok és a telepiilés mérete szerint,
ugyanolyan valdszintiséggel fordul elé a nagyvarosban, mint a vidéki kisvarosban.
Ezzel szemben a klasszikus szerek inkabb a févarosban és a nagyobb varosokban
jelentGsebbek. Az oktatisi intézmények vizsgalata soran t6bb szempontot is sziikséges
figyelembe venni a vizsgilat soran (pl. iskolatipus, iskola fenntartéja, iskola tertileti
clhelyezkedése stb.) A klasszikus szerek mindegyik mutatéval = szignifikans
Osszeflggést mutatnak, amig az Gj tipusu szerek esetében, csak az iskola tipusaval
van szoros Osszeflggés. A szakiskolai képzésben résztvevék korében az 4j tipusu
szerek fogyasztasa gyakoribb, mint a klasszikus szereké. Az iskola presztizsének
névekedésével ez a tendencia megfordulni latszik, a gimnaziumokban mar a
klasszikus szerek életprevalencia értéke magasabb, az 4 pszichoaktiv szerekkel
szemben. Az oktatassal Osszefiiggésben jelentSs protektiv tényezéként jelenik meg
az iskolai integraltsag. Az igazolatlan (vagy akar igazolt) iskolai hidnyzasok magas
szama gyakran jar egyltt valamilyen klasszikus vagy pszichoaktiv kabitoszer
hasznalattal. Az egészségtudatossag és mentalis egészség mutatd valamint a szerhaszndlat
k6z6tt mind a klasszikus szerek, mind az 4j tipusa szerek esetében csupan gyenge
kapcsolat talalhat6. A mentalis betegségek (pl. depresszid, szorongasos zavarok), a
kirekesztettség érzése és az elszigeteltség néveli mindkét szertipus hasznalatanak
esélyét. A szocidlis kapesolatokat vizsgalva eltérd tendencia figyelheté meg a klasszikus
szerek és az U pszichoaktiv szerek fogyasztasa tekintetében. Azok a fiatalok, akik
erbs barati kapcsolatokkal, kiterjedt szocialis haloval rendelkeznek és tobbszor
jarnak tarsasagba, inkabb a klasszikus szerek — féleg marihudna - fogyasztasat
részesitik elényben. A barati kapcsolatokkal elégedetlenebb, elszigeteltebben ¢é16
fiatalok nagyobb eséllyel fordulnak az 4j pszichoaktiv szerek fogyasztasa felé.
Szabadidi eltoltése szempontjabdl protektiv tényez&ként jelentkezik az alacsonyabb
tarsas aktivitds. Azon fiatalok, akik a szabadidejik a csaladjukkal, vagy egyéni
szabadidGs tevékenységekkel (pl internetezés, sportolas, kirandulds) toltik, kisebb
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eséllyel fogyasztanak valamilyen kabitdszert, mint azok, akik szocialis szempontboél
aktivabban (pl. bandazassal, bulizassal) t6ltik el a szabadidejiiket. '

A fiatalkord populacié kérében elvégzett kutatas eredményei is némileg arra
engednek kovetkeztetni, hogy a rosszabb tarsadalmi helyzetben 1évék koérében
magasabb az 4j pszichoaktiv szerek hasznalatinak valészintsége és aranya. Azonban
ezekbdl az eredményekbdl nem lehet egyértelmid kovetkeztetést levonni. Az
ESPAD kutatas jelent6s korlatja, hogy a vizsgalat a 16. életévet betltott, nappali
iskolarendben tanul6, a felmérés napjan az iskolaban megjelent diakok orszagos
reprezentatfv mintajan készil, osztilyos lekérdezéssel, 6nkitéltés modszerrel. A
szegregaltan vagy valamely sérilékeny csoporthoz tartozo fiatalok esetében azonban
az a jellemz6, hogy iskolakoteles korhatar, azaz a 16. életév betoltésével az
iskolarendszerbdl lemorzsolodnak. Ezen tirsadalmi csoportok esetében sokkal
gyakoribb, hogy ha gyermek 16 éves korat kévetéen részt is vesz az oktatasban,
akkor nem nappali iskolarendben tanulnak, hanem magantanuléi statuszban. Illetve
ezen gyermekek esetében gyakoribb az iskolabol valo6 16gas, igy nagyobb eséllyel nem
jelennek meg a vizsgalat napjan az oktatasi intézményben. Ezen okok miatt azok a
sérilékeny csoportok, akik esetében az 14j pszichoaktiv szerek hasznalata
feltételezhet6en magasabb aranyd, a mintdba nem kerilnek be, ami az adatok
torzitasat eredményezheti.

3.2. Orszdgos Lakossagi Adatfelvétel az Addiktologiai Problémaikrol
(OLAAP) vizsgilat eredményei

Az Orszagos Lakossagi Adatfelvétel az Addiktologiai Problémakrol felmérés
a feln6ttkora (18-64 év) lakossag korében végzett célzott drogepidemiolégiai
vizsgalat, amelyet 2001 6ta, négyévente végeznek. Célja, hogy atfogd képet kapjunk
a populacié addiktologiai problémadirdl. A legfrissebb adatfelvétel 2019-ben készilt.
15

A 2019-ben késziilt felmérés eredményei alapjan elmondhaté, hogy a 18-64 év
kozotti népesség 7,9%-a fogyasztott mar élte soran valamilyen kabitoszert. Ezzel az
adattal Magyarorszag - Térokorszagot megel6zen - Eurépaban a masodik legjobb

14 ARNOLD, P., BENCSIK, N., & ELEKES, Z.: U] szerek — 4j mintazatok? Dizajnerdrogok és klasszikus
tiltott szerek tirsadalmi mintdzata egy ecurdpai iskolai felmérés, az ESPAD hazai adatai
alapjan. Egészségfejlesztés, 62(4), 13-30. https://doi.org/10.24365/ ef.v62i4.7004

15 PAKSI B. = PILLOK P. - MAGI A. - DEMETROVICSZ Z8. — FELVINCZI K. (2021). Az Orszigos Lakossagi
Adatfelvétel az Addiktologiai Problémakrél 2019 reprezentativ lakossagi felmérés modszertana.
Neuropsychopharmacologia Hungarica, 23(1), 184-207.
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adattal rendelkezik, ha pedig csak az Furépai Uniét vessziik figyelembe, akkor
Magyarorszag a legkevésbé kabitdszer-fertézott orszag. 1o

Annak koészonhetéen, hogy a felmérést 2001 6ta rendszeresen elkészitik,
id8ben Gsszehasonlithat6 adatokkal rendelkeziink. Ezek alapjan elmondhaté, hogy
a feln6tt lakossdg korében a kabitoszerhasznalat életprevalencia értéke az
ezredfordulé utan folyamatosan novekedett, majd stagnalt, végil csékkenésnek
indult.'? A cs6kkend érték mérésébdl egyrész az adatfelvétel korltaira
kovetkeztethetiink, amely magaval vonja a tovabbi modszertani elemekkel val6
kiegészités sziikségességét a hitelesebb eredmények érdekében. Masrészt figyelembe
kell venni a kabitoszer kérdéssel kapcsolatos kutatisok esetén, a normativ és
tarsadalmi megitélés miatt felmeriilé6 bizalmatlansigot és a konformitisbol és
onreflexios fesziltségekbdl adédo torzitasok is. '8

A szerhasznalat életprevalencia csékkenést csak abban az esetben lehetne
megfigyelni, ha a 18-64 év kozotti életkorba ,,belép6 fiatalok™ életprevalencia értéke
alacsonyabb lenne, mint az ebbdl a korosztalybdl ,,kilépé” 64 év feletti személyeké.
Azonban ahogy kordbban, a fiatalkordak koérében végzett normalpopulacios
vizsgalatok eredményeinél ismertettem, az életprevalencia érték koérukben 18,7%,
amely jelent6sen magasabb a felnSttkord populdcional, igy a valaha szertfogyasztok
szamanak cs6kkenését feltételekkel kell kezelni.

Az 4j pszichoaktiv szerek egyre névekvé jelent6sége a felnSttkora népesség
kérében is megmutatkozik. A korabbi évek eredményeinak megfeleléen a
leggyakrabban fogyasztott szer tovabbra is a kannabisz, azonban ezzel
holtversenyben legnépszertibbek az Gj pszichoaktiv szerek.!”

Az OLAAP adatokat ez idaig még nem elemezték abbdl a szempontbdl, hogy
az Uj pszichoaktiv szerek milyen tdrsadalmi-demografiai mintazatokat mutatnak a
feln6ttkord populacié kérében. A tiltott droghaszndlat — a klasszikus szerek és az 4
pszichoaktiv szerek — szociodemografiai és pszicholégiai mintdzatairdl azonban
készilt atfogd elemzés, igy jelen tanulmanyban ezeknek a bemutatdsira van
lehet&ség.

Kozepesen erds szignifikancia talalhaté az életkor, a vallasi integracié és a
csaladban el6fordulé devians mintdk tekintetében. Az életkor tekintetében 35 év
alattiak esetében nagyobb a kabitdszer érintettség valdszintsége, mint az idSsebb

16 PAKSI B. — PILLOK P. (2022): Drogfogyasztas szerk. Paksi B. — Demetrovics Zs.In. Addiktolégiai
Problémak Magyarorszagon Budapest ELTE — PPK, L’Harmattan

17 PAKSI B. — PILLOK P. (2022): Drogfogyasztas szerk. Paksi B. — Demetrovics Zs.In. Addiktolégiai
Problémak Magyarorszagon Budapest ELTE — PPK, L’Harmattan

18 PAKSI B. - PILLOK P. —MAGI A. - DEMETROVICSZ Z8. — FELVINCZI K. (2021). Az Orszagos Lakossagi
Adatfelvétel az Addiktolégiai Problémakrél 2019 reprezentativ lakossagi felmérés moédszertana.
Neuropsychopharmacologia Hungarica, 23(1), 184-207.

19 PAKSI B. — PILLOK P. (2022): Drogfogyasztas szerk. Paksi B. — Demetrovics Zs.In. Addiktologiai
Problémak Magyarorszigon Budapest ELTE — PPK, I.’Harmattan
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korosztalyban. A legkisebb aranyban az 55-64 év kéz6tti korosztaly érintett. A vallasi
integraci6 esetében, a valamely egyhazhoz tartozas protektiv tényezéként jelenik
meg. Az ateizmus vagy a vallisossagiban bizonytalansag egyitt jar a a
kabitészerhasznalat életprevalencia értékének névekedésével. A csaladi mintakat
tekintve pedig rizikéfaktort jelent, ha a csalddban vagy a kozvetlen kérnyezetben
vannak devians mintak. Gyenge kapcsolatot taldlhatunk a nem, az anyagi statusz, az
iskolai végzettség, az urbanizacié és tarsas kapcsolatok vizsgalata soran. A nemek
tekintetében elmondhato, hogy a kabitészer hasznalat tovabbira is ,,férfias jelenség”,
a férfiak esetében az életprevalencia érték magasabb, mint a nék esetében. Az
OLAAP vizsgalat azt talalta, hogy a kabitoszerfogyasztisban nagyobb eséllyel
érintettek azok, akik az atlagos vagy annal jobb anyagi kérulmények kézott, nagyobb
telepiilésen (50 ezer lakosndl nagyobb) élnek és fels6foku végzettséggel
rendelkeznek. Azon személyek kozott, akik tarsas kapcsolataikkal (baratok)
elégedettek, de csaladi vagy parkapcesolatukkal elégedetlenek, szignifikansan
nagyobb a szerfogyasztok aranya. 20

4. Problémas kabitoszer-fogyasztas indikator

Az EMCDDA definiciéja szerint problémas kabitészer-fogyasztasnak
tekintjik az intravénds vagy tartds és rendszeres szerhasznalatot, amely hosszitavon
tényleges karokat okoz, a fiiggéségen tul egészségligyi, pszicholdgiai és szocialis
szempontokbol is. Arra val6 tekintettel, hogy a kabitészert injektalok csoportja egy
rejt6zk6ds, nehezen hozzaférhetd csoport, a szerhasznalat ezen mintizatainak
mérésére a populacios vizsgalatok eredményei hatékonyan nem alkalmazhatéak.2! A
problémas kabitoszer-fogyasztas indikator feladata a magas kockazati hasznalat
prevalencidjanak becslése, a kezelt vagy kezelésbe nem keriilé6 problémas
szerhasznalé populacié szerhasznalati mintizatainak feltarasa.??

Az intravénas szethasznalk populacidjanak becslése legutobb 2010-ben, majd
2015-ben tortént meg. 2010-ben a kdbitdszert injektalok elérése majdnem teljeskord
volt. 2014 wutin a két jelentés tlcsere program bezarasaval az adatok
hozzaférhet6sége is jelentésen lecsokkent, gy a 2015-6s vizsgalaton mar a
populaciénak csak egy része volt elérhets. A két idépont kozott, illetve a 2015 6ta
eltelt idében nem késziilt hasonlé felmérés, igy a valtozasok dinamikajarol nincsen

20 PAKSI B. = PILLOK P. (2022): Drogfogyasztas szerk. Paksi B. — Demetrovics Zs.In. Addiktolégiai
Problémak Magyarorszigon Budapest ELTE — PPK, L’Harmattan

2INYIRADI ADRIENN: A drogfogyasztis nemzetkozi indikatorai. Széveggyijtemény A szocidlpolitikus és
szocidlis munkas képzés megujitisa az ELTE és a BCE egydttmukodésében (SZOCMEG)” cimu,
TAMOP 4.1.2-08/2/A/KMR- 2009-0043 szimu projekt megvaldsitisa soran készitendo tananyagok
elektronikus publikiciéja. Budapest, 2009

22 NEMZETI DROG FOKUSZPONT: A Kibitdszer-helyzet Magyarorszagon 2004-2014, a Nemzeti
Drogfékuszpont jubileumi ésszefoglalé kiadvanya. Budapest, 2014
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informaciénk.” A tlcsere programok folyamatos visszaszoruldsa, igy a
rendelkezésre 4ll6 adatok csékkenése, a legproblémasabb szerhasznalé csoportrol
rendelkezésre 4ll6 informaciok csdkkenését is eredményezte.

A becsléseket a fogas-visszafogas modszerével végezték el mindkét vizsgalat
alkalmaval. A fogids — visszafogas modszere kilonb6z6 forrasokbol szarmazé
adatokat kapcsol 6ssze (pl. rendérségi, egészségiigyi adatbazisok). Osszerendezi a
rendelkezésre all6 adatokat, ugy, hogy abban az esetben, ha egy személy tobb
adatbazisban is szerepel, akkor az egyezéseket megszinteti és egy személy csak
egyszer szerepel a listan. Az egyik adatbazisban sem szereplé személyek szamarol
pedig tovabbi feltételek bevezetésével késziil becslés.?*

A 2015-ben végzett becslés soran — az el6z8, 2010-es felméréshez hasonldan
— az Orszagos Epidemiologiai kézpont (OEK) altal, 2006 6ta végzett, a tlcsere
programok 4ltal szervezett ujjbegybdl vett HIV/Hepatitis C vitus szlirés adatait
hasznaltak fel. A vizsgalatban két év — 2014 és 2015 — adatait hasznaltak fel. A
kutatok becslései alapjan az intravénds szerhasznalok szama (klasszikus és Uj
pszichoaktiv szerek 6sszesen) a 2014-2015-6s id6szakban 7799 f6.

Bar a szerhasznalatban résztvevék szamanak dinamikdjarél hosszatava
kévetkeztetéseket nem vonhatunk le, de azt latjuk, hogy a 2010-ben elvégzett kutatds
eredményéhez képest (5699 £6), az intravénas szerhasznalok szama korilbelil 2000
fével emelkedett. 2>

Az kéabitoszert injektalok a szerfogyaszté populacioban is egy kifejezetten
sérulékeny csoportnak tekinthet6, és ez volt az a csoport, amelyet az 4j pszichoaktiv
szerek térnyerése is kiemelkedSen érintett. Flggetlenil a nemtdl, kortdl és a
korabban hasznalt kibitészertdl, az UPSZ-ek valtak a dominans szerré. 26

5. Kezelésbe 1épbk szama indikator

Az EMCDDA altal hasznalt tovabbi kulcsindikator a kezelésbe 1épSk
populaciéjanak vizsgalata, amely a kezelési igény alapjan irhato le.

23 Csak Rébert (2017): Intravénds szerhaszndlok kockazati magatartasa és az azt befolyasold strukturalis
tényezdk a 2010-2015 kézotti idSszakban. Doktori értekezés

2NYIRADI ADRIENN: A drogfogyasztis nemzetkozi indikatorai. Széveggytjtemény A szocidlpolitikus és
szocidlis munkas képzés megujitisa az ELTE és a BCE egyuttmukodésében (SZOCMEG)” cimu,
TAMOP 4.1.2-08/2/A/KMR- 2009-0043 szamt projekt megvalésitisa soran készitendo tananyagok
elektronikus publikiciéja. Budapest, 2009

2> Csak Rébert (2017): Intravénas szerhasznalok kockazati magatartasa és az azt befolyasold strukturalis
tényezdk a 2010-2015 koézétt idSszakban. Doktori értekezés

26 Csak Rébert (2017): Intravénas szerhasznalok kockazati magatartasa és az azt befolyasold strukturalis
tényezdk a 2010-2015 kozéttd id6szakban. Doktoti értekezés
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72. abra. Kezelésbe lépbk szamanak alakuldsa a beutalas eredete fiiggvényében, 2012 és 2021 kbzbtt
(f6)
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A magyarorszagi rendszer sajatossaga, hogy a kezelésbe 1épSk tulnyomo része
(81,6%) a bintetSeljaras alternativajaként igénybe vehet6 kezelési vagy prevencios
jogi lehetGség, az elterelés intézménye miatt kertil kezelésbe. Ebbdl kifolydlag a
kezelésbe 1épSk szamat jelentsen befolyasolni tudjak a jogszabalyi valtozasok és az
aktualis torvényi feltételek, amelyek meghatirozzak az elterelés jogintézményéhez
val6 hozzaférést. A jogszabalyi valtozasok mellett a kabitoszer rendészeti aktivitds is
fontos befolyasolé tényezé a kezelésbe 1épék szamanak vonatkozasaban. Az {j
pszichoaktiv szerekkel elkévetett bincselekmények esetén az elterelés intézménye
nem alkalmazhat6 addig, amig az adott szer fel nem keril a kabitészer- és
pszichotrop listara. Ameddig az anyag kabitészernek nem mindsil, addig az ezekkel
valo visszaélések esetében szabalysértési eljaras indul.?’

2021-ben Osszesen 4283 f& lépett kezelésbe, amelynek 81,6%-a a
biintetéeljaras elkeriilése érdekében. Esetiikben az elsédlegesen hasznalt szer a
kannabisz volt. Az 6nként, tehat nem a bintetSeljaras elkertlése érdekében,
kezelésbe 1épSk kozott szintén a kannabisz volt az elsédlegesen hasznalt szer,
azonban itt 2009-et kévetSen jelentés atrendezédés volt a haszndlt szerek
tekintetében. A kordbbi magasabb aranyu 6piat-hasznalatot felvaltotta a stimulansok
és az egy¢cb szerek hasznalata, gy a 2010-es évek elején egyre nagyobb igény volt az
4j tipusu szerekkel kapcsolatos kezelésre is. 2014 és 2016 kozott az Gj pszichoaktiv
szerek miatt kezelésbe 1épSk voltak a legmagasabb aranyban, majd megjelenésiik
lassu csokkenésnek indult és ismét visszavette a vezets szerepet a kannabisz. Annak
ellenére, hogy az 4j pszichoaktiv szerek a feln6tt lakossag kérében az élvonalban van

27 NEMZETI DROG FOKUSZPONT — 2022. évi jelentése
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a hasznélt szerek tekintetében, az UPSZ miatt kezelésbe 1épSk aranya azonban
folyamatosan csokken (2020-ban a kezelést kezdSk 8,2%-a esetében volt az
els6édlegesen hasznalt szer). Ebb4I arra kévetkeztethetlink, hogy az Uj pszichoaktiv
szereket fogyasztd személyek jelentésen alul reprezentaltak a kezelési adatokban.
Ennek hatterében feltehetbleg a specialisabb fogyasztéi jellemz6k és motivaciok
dllnak (pl. fiatalabb kotban torténik az elsé kiprébalds, intenzivebb/gyakoribb
hasznalat jellemz8, gyakoribb a siirgSsségi beavatkozasok sziikségessége,
motivalatlansag és kildtastalansig gatolja a segitség kérését). 28

A nem elterelés miatt kezelésbe 1épék szociobkondmiai jellemz6i az elmult 1,5-2
évtizedben nem véltoztak jelentésen. Felilreprezentaltak a rendezett lakhatasi
korilmények kozott €16, legalabb kozépfoka végzettséggel rendelkezs személyek.
Jelentésebb véltozas a gazdasagi aktivitds mutatéban volt megfigyelhetd. 2006 és
2013 kozott radikdlisan megemelkedett a munkanélkilick aranya, amelynek
hatterében feltehetSleg a 2008-as gazdasigi valsag all.?

Ez is alatamasztja az 4j pszichoaktiv szerek miatt kezelésbe kertiltek alul
reprezentaltsagat, mivel azt feltételezzik, hogy az 4j tipusu szerek a tarsadalombdl
kiszorult, alacsonyabb tarsadalmi rétegek korében terjed a leginkabb.

6. Kabitoszerrel 6sszefiiggd halalozasok szama indikator

A kabitoszerrel 6sszefiiggésben 1évé halalozasok egy rendkiviil komplex fogalom,
amely a killénb6z6 szemszogekbdl értelmezhetd. Szakpolitikai és kbzegészségligyi
szempontbdl a kérdéskor vizsgalata harom részteriiletre oszthato:

- A szerhasznalattal kézvetlen Osszefiggésbe hozhaté halalozasok, vagy
masnéven tuladagolasok

- Azok a haldlesetek, amelyek a kabitészer hasznalattal kozvetetten
hozhatéak Gsszefiiggésbe. (pl. kabitészer hatdsa alatt tortént belesetek, azon
blncselekmények aldozatai, akik kabitdszer hatdsa alatt allé személy altal valtak
aldozatta. Illetve ide tartoznak azok a személyek is, akik a szerfogyasztas
kovetkeztében kialakult betegségben veszitették életiiket.

- A kabitoszer-fogyasztok halandésagat vizsgalé kohorsz  kutatasok
eredményei. 3

Az EMCDDA éltal hasznalt indikator a részteriiletek koziil a szerhasznalattal
kozvetlenil és kézvetetten kapesolatba hozhaté haldlesetek szamat tartalmazza. A

28 NEMZETI DROG FOKUSZPONT — 2022. évi jelentése

2 NEMZETI DROG FOKUSZPONT: A Kibitdszer-helyzet Magyarorszagon 2004-2014, a Nemzeti
Drogfékuszpont jubileumi 6sszefoglalé kiadvanya. Budapest, 2014

3 NEMZETI DROG FOKUSZPONT: A Kiabitdszer-helyzet Magyarorszagon 2004-2014, a Nemzeti
Drogfékuszpont jubileumi 6sszefoglalé kiadvanya. Budapest, 2014
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harmadik részteriilet, a kabitoszer-fogyasztok halanddsagat vizsgalé kohorsz
kutatasok eredményei az indikatornak kézvetlenil nem képezik részét.

Magyarorszagon a  szerfogyasztissal kozvetlentl —Osszefiiggésben 1évé
halalozasok szima az elmult évtizedekben nem véltozott radikalisan. Evente kb. 35-
40 halalesetet okoznak a tuladagolasok. JelentSs atalakulas volt megfigyelhetd
azonban a taladagolasokat okozé szerek tekintetében. 2010 el6tt a halalesetek szinte
kizarélag az utcai heroin tisztasigaval és elérhetéségével voltak Osszefliggésben.
2010-ben a heroin elérhetéségének drasztikus cs6kkenésével a halalozasok szama is
visszaesett, majd 2012-t6l az 4j pszichoaktiv szerek tomeges megjelenésével és
elterjedésével a halalesetek szama ismét emelkedni kezdet. 2013-ban, a halalozasok
szama ismét elérte a 2010-es évet megel6z6 szintet, de az elhunytak szerhasznalati
mintazata jelentésen atalakult. 2017-t6] kezd6dSen a kabitészernek nem mingstlé,
Uj pszichoaktiv szerek valtak dominanssa a halalozasok tekintetében.3!

Egy - egy uj pszichoaktiv szer piacra kerilés jelent6sen befolyasolta a
taladagolasos esetek szamanak alakulasat. 2016-ban példaul a kristily néven
elhirestlt etil-hexadron, 2020-ban a Bika néven ismertté valt, 4F-MDMB-BICA
okozott magasabb szamu tdladagoldst.??

mmnmmnmmnn

Obpiat és egyéb szer okozta
mérgezés

mg;gg_qnj (egyéb _kébl’tészer' nélkil) 2 2 4 6 9 2 4 | | | 3 2 0
okozta tladagolis

egyéb, nem opidt tipust kabitoszer

vagy Gj pszichoaktiv szer okozta 1 3 3 7 15 4 10 20 12 Il 18 43 25
mérgezés

egyéb szer okozta mérgezés
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dsszesen

1. abra - Sajat szerkesztés

2021-ben Gsszesen 42 mérgezéses eset tortént, amelynek tobb, mint a felét
okozta Gj pszichoaktiv szert, elsésorban szintetikus kannabinoid. Ez az adat Eurépai
viszonylatban is kimagaslé érték, tekintve, hogy Magyarorszagon kiviil kizarélag
Torokorszag és Németorszag jelentett az Uj tipusu szerekhez kothetd haldlesetet.?

A kabitészer hasznalattal kézvetetten 6sszefiiggésbe hozhaté halalesetekrél a
halalozasi regiszterbe régzitett adatokbol nyerhetink informaciokat. 2021-ben 78

3 NEMZETT DROG FOKUSZPONT: A Kabitészer-helyzet Magyarorszagon 2004-2014, a Nemzeti
Drogfékuszpont jubileumi ésszefoglalé kiadvanya. Budapest, 2014

2 NEMZETI DROG FOKUSZPONT — 2022. évi jelentése

33 NEMZETI DROG FOKUSZPONT — 2022. évi jelentése
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olyan esetet regisztraltak, amely a szerfogyasztissal hozhaté Osszefiiggésbe. Az
indirekt halalesetek kozil a két kategériat tudunk megktlénboztetni: a
drogfogyasztas hosszutavu karos hatasai kévetkeztében természetes halalt haltak,
valamint az er6szakos cselekmény kévetkeztében elhunytak. 32 esetben kozlekedési
baleset, 6 esetben pedig emberdlés és 25 esetben 6ngyilkossag dldozatava valt a
szerhasznald. 12 olyan esetet regisztraltak, ahol a halalozas a hosszatavu kabitdszer-
fogyasztas okozta sz6védmények miatt kévetkezett be.3

7,

7. Kabitoszerrel 6sszefiigg6 fert6z4 betegségek indikator

Az EMCDDA iltal hasznalt, a kabitoszerrel 6sszefiiggs fert6z6 betegségek
indikator célja, hogy a fert6zottségi adatokbdl Gsszehasonlithato és érvényes adatok
alljanak rendelkezésre. A kulcsindikator legf6képp az intravénds szerhasznalék
korében relevans. Intravénas szerhasznalénak kell tekinteni minden olyan személyt,
aki élete soran legaldbb egyszer nem gyogyaszati célbdl injektalt valamilyen szert.3>A
kabitészerrel Osszefiiggésben 1évé fert6z6 betegségek esetében elsésorban a HIV, a
Hepatitis B és a Hepatitis C fert6zést szitkséges megemliteni. A betegségekkel
kapcsolatos hazai adatok a 2006 6ta folyo orszagos szeroprevalencia vizsgalatokbol
szarmaznak.

A kabitészer fogyasztassal Osszefiiggésbe hozhaté HIV fert6zés prevalencia
értéke hazankban elenyész6. El6szor 2014-ben diagnosztizaltak 2 6 esetében, ezt
kovetéen 2015-ben és 2018-ban 1-1 6 személyében, majd 2019-ben 3 esetet
azonositottak.3

Az intravénas szerhasznalattal kapcsolatban a legjelentésebb fertéz6 betegség
hazankban — és a legtobb orszagban egyarant —a HVC, azaz a Hepatitis C virus. A
Hepatitis C virus esetében 2011-ig a virus éves prevalenciaja a szerhasznalok kozott
koralbeltl 25% volt, és az 6piat injektalok korében magasabb aranyban jelentkezett,
mint a stimulans injektalok koérében. Az ezt kéveté években ez az arany kozel
megduplazédott (2014-ben 48,7%) és az arany megfordult, a stimuldns injektalok
korében lett magasabb a prevalencia érték.>” és azéta ezen a szinten maradt. Az
Hepatitis C virus prevalencia értékének megkétszerez6dése és az aranyok atalakuldsa
mogott feltehetSleg a kabitdszerpiac atrendezédése, és az opiat injektalasrol az Gj
pszichoaktiv szerek injektalasara val6 atvaltas all. Az UPSZ-ek rovidebb ideig fejtik
ki hatasukat, mint az Opiatok, igy ugyanazon eredmény eléréséhez gyakoribb

3 NEMZETI DROG FOKUSZPONT — 2022. évi jelentése

BNYIRADI ADRIENN: A drogfogyasztds nemzetkdzi indikatorai. Széveggyijtemény A szocidlpolitikus és
szocidlis munkas képzés megujitasa az ELTE és a BCE egyuttmukodésében (SZOCMEG)” cimu,
TAMOP 4.1.2-08/2/A/KMR- 2009-0043 szimt projekt megvaldsitisa soran készitendo tananyagok
elektronikus publikiciéja. Budapest, 2009

3 NEMZETI DROG FOKUSZPONT: 2022. évi jelentés

YNEMZETI DROG FOKUSZPONT: 2022. évi jelentés
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injektalas sziikséges. Ugyanerre az id6pontra teheté a két legnagyobb budapesti
tlicsere program megszintetése is. Tehat a gyakoribb injektalds miatt a kereslet
megnétt volna a fecskend6k cserélésére, de a kinalat pont ebben az idszakban
csokkent le, igy gyakoribba valt egyazon ti t6bbsz6ri hasznalata is. 38

8. Az uj pszichoaktiv szerek megjelenése a kabitoszer bilinézésben

Az EMCDDA 6t féindikatora kézott nem szerepel ugyan, de a kabitoszer-
probléma ismertetése soran elengedhetetlen a kabitészer-biindzés tendenciaiban
val6 valtozasok bemutatasa.

A hazai jogrendbe az Gj pszichoaktiv anyag kifejezést az 2011. évi CLXXVL
térvény iktatta be. A kifejezés azota jogszabalyi kérnyezetiink részévé vilt, eleinte
azonban jellemzden csak a kindlati oldalt érintette. A biintets térvénykonyv is béviilt
az Uj pszichoaktiv anyaggal visszaélés szakaszaval. 32014, januar 1-t6] birtoklasuk
kriminalizélasa révén tltottd valt a fogyasztasuk is (Btk. 184./B§ és 184/CY). Az 1j
pszichoaktiv anyaggal visszaélés bulncselekményének tényallasai kovetik a
kabitoszerre vonatkozo bincselekmények struktdrajat, azonban enyhébb biintetési
tételeket hatdroz meg. “MinGsitett esetei tulajdonképpen azonosak, de nem
tartalmazza a jelentés mennyiségre t6rténé elkévetést. Ezen felil nem jelenik meg
benne a biintethetéséget megszinteté ok, azaz az elterelés lehetésége sem.
Privilegizalt esetei a csekély mennyiséggel valé elkévetésre vonatkoznak. (Csak —
Réacz — Marvanykovi 2017) Azonban ameddig a csekély mennyiség kinalasa és
ataddsa, azaz a kabitoszer-probléma kinalati oldala buntetSjogi kategoriaként jelenik
meg (Btk. 184.§ (4)), addig 2016. januar 1-je 6ta a csekély mennyiségli 4j pszichoaktiv
anyag megszetzése vagy tartasa szabalysértésnek mindsul. (Szabs.tv. 199/B§).4

A kabitészerrel kapcesolatos bilincselekményekrél és a  bincselekményt
elkévetSk jellemz6irsl a Legfébb Ugyészség Fgységes Nyomozdhatdsigi és
Ugyészségi Bliniigyi Statisztikai Rendszer (ENYUBS) adatai alapjan kaphatunk
informacidkat. A ENYUBS rendszerben akkor keril rdgzitésre, amikor a nyomozati
szakasz lezarul, igy annak megfitélése, hogy egy adott évben mennyi az alkévetett
bincselekmények szama, atté]l figg, hogy az adott évben hany eljaras kerilt
lezarasra, ami az adatok torzulasat eredményezi.

3 NEMZETI DROG FOKUSZPONT: 2019. évi jelentés

3 CSAK R-MARVANYKOVI F.- RACZ J.: Uj pszichoaktiv szerck (UPSZ) hasznalok

vizsgalata vidéki szegregatumokban.Magyar Addiktologiai Tarsasag. Budapest, 2017

40 LEVAY M. - RITTER L: Az alkoholfogyasztis, a kibitdszer-probléma és a blnézés 6sszefiiggései In:
Kriminolégia szerk. Borbiré A. - Goénczol K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

' NEMZETI DROG FOKUSZPONT — 2019. évi jelentés

2 LEVAY M. - RITTER L: Az alkoholfogyasztas, a kabit6szer-probléma és a blin6zés Gsszefliggései In:
Kriminolégia szetk. Borbiré A. - Goénczél K.- Kerezsi K. -Lévay Miklés. Budapest, 2016
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A statisztika korlatai mas bincselekmények esetében is megmutatkoznak,
azonban a kédbitészerekkel kapcsolatos blncselekmények egy egyik olyan
bilncselekmény tipus, amelyben a legnagyobb a latencia (egyes szamitasok szerint
legalabb huszonétszor annyi ember fogyaszt kabitészert, mint amennyi a hatésagok
tudomésara jut). Igy a problémaval kapcsolatban rendelkezésre allé adatok csak
nagy fenntartasokkal kezelhet6ek.

2021-ben 7504 kabitészethez vagy pszichoaktiv anyaghoz koéthetd
blncselekmény miatt inditott nyomozas kerdlt lezarasra. A regisztralt 7504
blncselekményt 8398 személy kovette el. A kabitészer bindzés tovabbra is ,,a fiatal
férfiak problémaja”, a regisztralt elkévetSk 88%-a férfi, 65%-ban 30 év alatti. Az
id6sebb korosztalyokban egyre alacsonyabb az elkvetSk aranya. Az elkévetSk
felérdl nem rendelkeziink adattal az iskolai végzettséget tekintve, de minél magasabb
a végzettség, anndl alacsonyabb az elkGvetés aranya.*

Az 7504 kabitészerhez kéthetd bncselekmény kézil 589 eset kertlt régzitésre
4j pszichoaktiv szer miatt (az 6sszes blncselekmény 7,9%-a). Az Gj pszichoaktiv
szerek kozott az egyéb kategoridba tartozo 4j szerek tették ki az esetek 48,9%-t.
10%-ban szintetikus katinonnal és 21,1%-ban szintetikus kannabionoiddal valé
visszaélés miatt indult az eljaras. Ezek az adatok a korabbi évek adataitél nem
mutatnak jelentGsebb eltérést. 4

Uj tipust szerek esetében a csekély mennyiségi tartas szabalysértési eljarast
von maga utan. 2021-ben 1659 szabalysértési eljaras indult, ahol a leggyakrabban
alkalmazott szankcié a pénzbirsag kiszabasa volt (atlag korilbeldl 73.000 Ft
biintetéssel), amelybSl a kiszabott biintetések 37%-a keriilt kifizetésre. Uj
pszichoaktiv szerre elkovetett blincselekmény esetén nincs lehetéség az elterelésre. 4

A 2021-ben ismertté valt kabitészer blncselekmények kozil a kabitoszer
birtoklas — sajat hasznalat céljabdl valé6 megszerzés és tartas — esetében az Uj
pszichoaktiv szerekhez csupan az esetek 1,4%-a volt kéthetd.

A kinalati oldal — kabitoszer termesztése vagy elGallitasa, kabitdszerrel vald
kereskedelem —  tekintetében az 4j pszichoaktiv szerekre elkévetett
blncselekmények a masodik helyen allnak 30,2%-kal. Féleg a csekély mennyiségre
elkovetett blncselekmények esetén volt jelentss, a jelentés mennyiség esetében
nem.¥

4 LEVAY M. - RITTER L: Az alkoholfogyasztis, a kabit6szer-probléma és a blin6zés Gsszeftiggései In:
Kriminolégia szerk. Borbird A. - Gonczol K.- Kerezsi K. -Lévay Miklés. Budapest, 2016

4 NEMZETI DROG FOKUSZPONT: 2022. évi jelentés

4 NEMZETI DROG FOKUSZPONT: 2022. évi jelentés

4 NEMZETI DROG FOKUSZPONT: 2022. évi jelentés

47 NEMZETI DROG FOKUSZPONT: 2022. évi jelentés

414



Studia Iurisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

9. Osszegz6 gondolatok

Osszességében elmondhaté, hogy a 2010-es évek elején egy paradigma valtds
tortént mind a kabitészerpiacon, mind az egészségiigyi kezelés és ellatas
tekintetében. Az 1995-t61 2010-ig tarté épiat- és amfetamin korszakot felvaltotta az
Uj pszichoaktiv szerek korszaka.*® Dolgozatomban a révid definiciés problémak
ismertetését kbvetSen igyekeztem atfogd képet adni arrdl, hogy a kabitészerpiacon
végbement atalakulasok, milyen véltozasokat okoztak — amennyiben okoztak — a
szerhasznalat mintazataiban.

Elmondhat6, hogy az EMCDDA 4ltal hasznalt 6t kulesindikator — populacios
vizsgalatok, kabitoszer problémaval kapcsolatos haldlozasok és fert6z3 betegségek
szama, problémas kabitoszerfogyasztas és kezelésbe 1épSk szama - mentén végzett
vizsgalatok eredményei is arra engednek kévetkeztetni, hogy az 4j pszichoaktiv
szerek megjelenése és tomeges elterjedése jelentGsen atalakitotta a kabitészerpiacot
és {gy a szerfogyasztasban tapasztalt korabbi mintiztokat is. Egyértelmd
kovetkeztetések levondsara azonban ezek az adatok nem alkalmasak. A tarsadalmi
allapotokra érzékeny, rejtett magatartiasok elterjedtségének mérésére iranyuld
kutataisok — mint amilyenek a kabitészer-hasznalattal kapcsolatos kutatisok —
érvényessége és hatékonysaga megkérddjelezhets, a rendelkezésre allo statisztikai
adatok pedig korlatokba ttkéznek. Ahogy a normal populicids vizsgalatok
eredményeinél, illetve a kezelésbe 1épSk szociotkonémiai jellemzsinél is lattuk, a
mintakba elsésorban a legalabb alsé - kozéposztalybeli személyek kertilnek be. A
problémas kabitoszerfogyasztok populacidjanak megismerésére iranyul6 becslések
alkalmasabbak voltak a marginalizalt tarsadalmi csoportok reprezentacidjara,
azonban a tdcsere programok elérhet6ségének folyamatos visszaszoruldsa, a
rendelkezésre 4ll6 adatok cs6kkenésével is jart.

Tanulmianyomban rdviden kitértem az Gj pszichoaktiv szerek kabitoszer-
blindzésben valé megjelenésére is. Bar az EMCDDA dltal meghatirozott
kulcsindikatorok  kéz6tt nem  szerepel, de a mintizatok valtozasinak
megismeréséhez szorosan hozzatartozik. Ez alapjan azt latjuk, hogy a kabitészer
blnézés kinalati oldalan az 4j pszichoaktiv szerek jelentés megjelenése figyelhet6
meg. A kinalati cselekmények miatt indult buntetéeljarasok, a kabitoszerrel
kapcsolatos blncselekmények 30,2%-t teszik ki. Azonban a keresleti oldali
cselekmények — kabitoszer sajat célra torténé megszerzése és tartdsa — csak
elenyészé szamban jelennek meg a statisztikdban.

Osszességében elmondhatd, hogy a rendelkezésre all6 kutatasi eredmények és
az egyelére anekdotikus elbeszélések arra engednek kovetkeztetni, hogy az 4j
pszichoaktiv szerek okozta problémak els6sorban a szegregaltan, a tirsadalom

4 RACZ J.: A kabitészer-probléma atalakulasa a 80-as évektSl. Nemzeti Drog Fokuszpont 10. éves
jubileumi konferenciaja, Budapest, 2014. november 11.
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peremére szorult tarsadalmi csoportok (gyermekvédelmi intézményben felnévok,
hajléktalanok, buntetés-végrehajtasi intézetbdl szabadultak, prostitualtak stb.)
korében okoznak kiemelten nagy problémat. Ahhoz, hogy egyértelm( valaszt
tudjunk adni arra a kérdésre, hogy mutatnak-e 4j mintazatokat az 0j pszichoaktiv
szerek, tovabbi kutatasok elvégzése szitkséges, amelyek a vizsgalat targyava teszik a
marginalizalt tarsadalmi csoportokat is.
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MOLNAR ANNA*

A javitéintézeti letartoztatis

DOIL: https://doi.org/10.46942/SIDM.2024.2.419-440

1. Bevezetés

Tanulmanyomban a javitéintézeti letartéztatassal foglalkozom. Az elsé részben
a gyermek- és fiatalkordakat érinté kriminalstatisztikai adatokrol, valamint a
javitointézeti letartéztatds normativ kereteirdl lesz sz6. Bzt koveti egy tipikusnak
mondhat6 javitéintézeti életat felvazolasa, végll pedig azokat a dilemmakat
mutatom be, melyek a kényszerintézkedés ezen fajtdjanak létrejotte 6ta killénboz6
férumokon — kerekasztal beszélgetésen, eléadasokon, publikacidkban — hangzottak
el vagy jelentek meg.

A javitintézeti letartéztatas intézményét a biintetS jogszabalyok médositasarol

52016 1995. évi XLI. t6rvény hozta létre, 1996 6ta van jelen a hazai gyakorlatban.
Korabban a biintetés-végrehajtasi intézetekben foganatositottak ezt, a(z) — akkor
még eldzetes letartoztatisnak nevezett — kényszerintézkedést. Létrejottét aktiv szakmai
diskurzus 6vezte és Gvezi a mai napig is, az intézkedés 1étjogosultsaga mellett- és
ellen is felszélalnak a szakemberek.!
Aggodalomra adott okot, hogy a bintetés-végrehajtasi? intézetekben végrehajtott
letartztatas soran nagyfokd unalom jellemezte a fiatalok mindennapjait, hosszd
hénapok teltek el tanulas vagy munka nélkil. Ez teret adott nekik arra, hogy
kilénb6z6 — a blnelkévetéshez vagy az intézeti 1éthez kapcsolédd — praktikdkat
tanulhassanak egymastol. A tdrvényhozok azonban szkeptikusak voltak azzal
kapcsolatban, hogy javitéintézeti keretek ko6zott biztositani lehet a biztonsagos
Orzést, meg lehet el6zni a szokéseket, el lehet kiiloniteni a blntarsakat egymastol,
valamint biztositani lehet a targyaliasokon és kihallgatasokon val6 részvételt. A
javitéintézeti letartéztatds intézményével kapcsolatban az elvaras az volt, hogy a
kijellt intézetekben (Rakospalota és Sz6l6 utca) biztositani kell a szokések
megel6zését, a biztonsagos 6rzést, ugyanakkor ezek kozott a szigora keretek k6zott
érvényestlnie kell a pedagdgiai elvarasoknak is.?

* Molnar Anna, ELTE Allam-és Jogtudomanyi Doktoti Iskola, Kriminolégia Doktori Program, 3.
évfolyam. TémavezetSk: Dr. Hack Péter tanszékvezetd, egyetemi tanar; Dr. Lévay Miklos egyetemi
tanar.

' B. Aczél 2000; EUB-1/2010. JegyzOkonyv az Orszaggytilés Alkotmanytigyi, igazsagligyi és tigyrendi
bizottsiga Ellenérz6 bizottsaganak; Both 2010; Lantos 2015

2 a tovabbiakban: bv.

3 B. Aczél, 2000
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2. Kriminalstatisztikai adatok

A bunelkévetSkre vonatkozé krimialstatisztikai adatok kapcsan fontos
megjegyezni, hogy 2018-ban adatgy(jtési modositas lépett életbe. 2018 elbtt a
regisztrlt elkévet6krél-, 2018 utain mar a regisztralt elk6vetésekrSl allnak
rendelkezéstinkre informaciok, tehdt egy személy t6bbszor is bekertilhet a
statisztikaba. Fz a véltoztatas nem teszi lehet6vé a kordbbi adatok Gsszehasonlitasat
a jelenleg rendelkezéstinkre all6 adatokkal. Tovabbi fontos adalék a tablazatok
értelmezéséhez: az itt bemutatott statisztika nem valasztja szét az életkoruknal fogva
buntetheté gyermekkort személyeket a nem-biintetheté gyermekkoraaktol.

A KSH és a Legfébb Ugyészség adatai alapjan megillapithaté, hogy a lanyolk
tovabbra is kisebb hanyadat teszik ki a binelkévetésnek. 2022-ben a gyermekkoraak
altal elkGvetett cselekmények szdma névekedésnek indult, azonban az &sszes
bincselekményen belil 2% alatt van ennek aranya.* A fiatalkoriak elkévetésének
szama 2019 6ta stagnal, kiugré valtozas nem figyelhet6 meg.

Elkovetok Elkovetések

Kot- 2015 | 2016 | 2017 | 2018. | 2018 | 2019 | 2020 | 2021 | 2022
csoport I 11.
félév | félév

<g_§1k3) 1375 | 1662 | 1409 | 873 | 300 | 1826 | 1743 | 1743 | 2352
a 5_1(17) 7872 | 7675 | 6492 | 3405 | 3697 | 7863 | 8064 | 7666 | 7942
Gyermek-és fiatalkora elkévetSk és elkdvetések 2015-2022 5
Kot- 2020 2021 2022
€so- | Ossz (i 06 Ossz i 06 Ossz i 06
port . .
Gyk.

©- | 1734 | 1399 | 328 | 1763 | 1463 | 291 | 2352 | 1906 | 436
13)
Fk.
(14- | 8064 | 6652 | 1410 | 7666 | 6249 | 1415 | 7942 | 6495 | 1455
17)

+ Hintalovon Gyermekjogi Alapitvany
5 KSH - Legfébb Ugyészség, 2023
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Gyermek-és fiatalkord elkvetések megoszldsa nemek szerint ©

A javitéintézeti letartéztatisra vonatkozé  statisztikai  adatok  alapjan
megallapithat6, hogy 2019 6ta enyhe, nem szamottevé csokkenést mutat a
letartéztatasba bekeriil6k szama. A gyermek- és fiatalkoruak, korcsoport szerinti
megoszlasaval kapcsolatosan nem talalhaték adatok, mivel vagy 12-17 éves kor
kozott foglaljak 6ssze az adatokat” vagy nem kilonbéztetik meg egymastol a
javitéintézeti nevelésre és letart6ztatast.®

Ev Letartéztatasba Letartoztatasa Dec. 31-én
bekertilok megszint letartdztatasban
1évok
2019 152 138 109
2020 134 140 103
2021 137 148 92
2022 131 128 95

A javitointézeti letartéztatisra vonatkozé adatok 2019-20229
3. Normativ keret

A 2017. évi XC. torvény a buntetSeljarasrol’® XCV. fejezete részletezi a
fiatalkoraak elleni bintetéeljarasra  vonatkozé — szabalyokat, a jogszabaly
rendelkezéseit az ezen fejezetben talalhaté eltérésekkel kell alkalmazni a
korcsoportra vonatkozéan. A Be. 677. §-a hatirozza meg a fiatalkora elleni
buntetSeljaras céljat: ,,A fatalkorsi elleni biintetdeljardst igy kell lefolytatni, hogy ag a
fratalkori nevelésének, illetve testi, értelmi, erkilesi és érzelmi fejldésének az eldmozditdsaval
biztositsa a fiatalkori tdrsadalmi beilleszkedését, és azt, hogy a fiatalkori ne kovessen el sijabb
bitneseleknényt.”

A buntethet6ségi korhatar 14 év, bizonyos cselekmények esetén 12 év.!! Ennek
értelmében, a biintetéeljardsnak azzal a fiatallal szemben van helye, aki a cselekmény
elkévetésekor tizenkettedik életévét betdltotte, de a tizennyolcadikat nem.

Miel6tt  ratérek a javitéintézetben foganatositott letartéztatds normativ
alapjainak ismertetésére, bemutatom helyét a kényszerintézkedések koézott. Az

6 Legfébb Ugyészség, 2023
7 KSH 2020

8 KSH, 2022

9 KSH

102 tovabbiakban: Be.
11d.: Btk. 16.§
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alabbi dbra szemlélteti azt a folyamatot, mely alapjan kontextusba helyezem a fent
nevezett jogintézményt, a Be. alapjan.

Kényszerintézkedések

Személyi szabadsagot érinté biréi engedélyes
kényszerintézkedések

Letartoztatas

Fiatalkoriak letartoztatasa

Javitéintézeti letartoztatas

4. Kényszerintézkedések

A javitéintézetben foganatositott letartéztatds kényszerintézkedés. A
kényszerintézkedések alkalmazasanak altalanos szabalyai a Be a XLIII. fejezetében
szerepelnek. A 271. § (1) szerint ,,A kényszerintézkedés elrendelésefor, illetve végrebajtisa
sordn arra Rell torekedni, hogy annak alkalmazdsa ag érintett alapvetd jogainak a korlitogdsdt
csak a legsiikségesebb mértékben és ideig eredmeényezze.”

4.1. Személyi szabadsagot érint6 biréi engedélyes
kényszerintézkedések

A Be. XLV. fejezete tartalmazza a személyi szabadsdgot érint6 bir6i engedélyes
kényszerintézkedések altalanos szabdlyait. A 276. § (1) a)-b) alapjan személyi
szabadsagot érint6 kényszerintézkedésnek akkor van helye, ha:

a) a terbelt biincselekmeény elfiovetésével megalapozottan gyansisithatd vagy vele s3emben

vddat emeltek, és

b) a személyi szabadsagot érintd birdi engedélyes kényszerintézkedés céljanak eléréséhez

e S3likséges, és az, elérni kivant cél mds mddon nem biztosithats.
A (2) magaba foglalja azokat a helyzeteket, melyek fennallasa esetén elrendelhet6 a
személyi szabadsagot érint6 birdi engedélyes kényszerintézkedés annak érdekében,
hogy biztositani lehessen a terhelt megjelenését az eljaras soran. Ilyen esetek
lehetnek a sz6kés, vagy szokési kisétlet, az elrejt6zés, vagy ezek magas kockazata;
mas személyek megfélemlitése, jogellenes befolyasolasa, bizonyitashoz szikséges
eszkoz/elektronikus adat/vagyonelkobzds ald es6 dolog megsemmisitése,
meghamisitasa vagy elrejtése; valamint az eljaras targyat képezé buncselekmény
folytatasa, vagy ujabb bincselekmény elkévetésének kockazata.
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4.2, Letartoztatas

A letartoztatasra vonatkozé szabdlyok a Be. XLLVIL fejezetében talalhaték. ,,4
letartoztatis a terbelt személyi szabadsdgdnak birdi elvondsa a jogerds iigydontd hatdrogat
meghozatala elétr.”™ Ezen jogintézményt a legsulyosabb kényszerintézkedés a
biintetéeljarason belil, a bintetéigyben eljaré hatésagok — jogszabaly alapjan
meghatirozott esetekben és moédon — alkalmazzak annak érdekében, hogy a
buntetSeljaras sikeresen végbe tudjon menni.!3

4.3. A fiatalkoruak letartéztatasa

A fiatalkoru letartéztatisa annyiban mas a felnéttekéhez képest, hogy a Be. 276.
§ (2) bekezdésében taldlhaté okok mellett megjelenik a bincselekmény kiilénds
targyi sulya meglétének kévetelménye, annak meghatarozasa azonban nem talalhaté
egyik jogszabalyban sem. A biréi gyakotlat alapjan olyan kiemelked6 sulyd
cselekmények alapozhatjak meg a kiillonds targyi suly feltételének meglétét, mint az
élet elleni cselekmények, emberrablas, a bet6réses lopas mindsitett esetei, a rablas és
az er6szakos nemi blncselekmények. Nehéz helyzetben van a letartoztatis
elrendelésérél dont6 biré azon cselekmények vonatkozasiban, melyek nem
kiemelked6 sulydak, de sorozatjellegben, tobbszér kéveti el Sket egy adott
személy.!4

A letartéztatas megszinik a tizennegyedik életévét be nem t61t6 fiatal esetén egy-
, a tizennegyedik életévét betoltott terhelt vonatkozasiban két év leteltével.l®
Helyszine lehet bv. intézet vagy javitéintézet. A 2073. évi CCXL.. torvény a biintetések,
ag intézkedések, egyes kényszerintézkedéseke és a sabalysértési elydrds végrebajtdsdrdl’ alapijan,
a tizennegyedik életévét be nem t6ltétt fiatalt minden esetben javitointézetben-, mas
esetekben pedig — biréi mérlegelés alapjan — vagy javitintézetben, vagy bv.
intézetben helyezik el. A birésig megvaltoztathatja a végrehajtas helyét, az
lgyészség, a tethelt, a védd, vagy a térvényes képvisel kezdeményezésére.

4.4. A javitointézetben foganatositott letartoztatas

A javitéintézetben foganatositott letartéztatds rendtartisira vonatkozo
rendelkezéseket a Bv. tv., valamint 71/2015. (1. 14.) EMMI rendelet a_javitdintézetere

12 Be. 297. § (1))

13 Farkas, R6th 2019

14 Dénes, 2010; Dr. Nagy, Nagyné Dr. Gal 2018
15 Be 688. § (2)

16 3 tovabbiakban: Bv. tv.
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rendtartdsird]” tartalmazza. Elséként fontos megkiilénboztetni a javitdintézeti
letartéztatast a javitdintézeti nevelést6l. ElSbbi egy, a bintet6eljaras soran
alkalmazhaté kényszerintézkedés, utébbi pedig a birésag altal elrendelt,
szabadsagelvonassal jaré intézkedés. Céljat, valamint a végrehajtas rendjét tekintve
hasonlé6 a két tertilet, azonban bizonyos rendelkezések mentén eltér egymastdl e két
jogintézmény. A jogszabdly szerint egy javitointézetben, a legfiatalabb letartoztatott
személy tizenkett6-, a legid6sebb huszonegy éves lehet.!

Magyarorszagon négy javitéintézetben foganatositjak a fiatalkoriak letartéztatasat,
mindegyik mas profillal rendelkezik:

- Budapesti Javitéintézet (fiak részére; letartdztatas)

- Debreceni Javitéintézet (fiuk részére; letartoztatas, javitdintézeti nevelés,
utégondozas)

- Nagykanizsai Javitéintézet (fitk részére; letartéztatas, javitdintézeti
nevelés, utbgondozas)

- Rakospalotai Javitéintézet (lanyok részére; letartdztatds, javitdintézeti
nevelés, specialis gyermekotthoni részleg, utégondozas)

A Bv. tv. 414. § (1) tartalmazza azokat a szabalyokat, melyek a javitéintézeti nevelés
soran alkalmazanddk, a javitdintézeti letartoztatds soran azonban nem. Utébbi
végrehajtasara szigorubb szabalyok iranyadok. A javitéintézeti nevelés soran van, de
javitéintézeti letartoztatas esetében nincs:

- kimend, eltavozas, szabadsag;

- csaladterdpias foglalkozas javitéintézeten kiviil;

- engedéllyel t6rténd tavollét;

- javitéintézeti nevelés félbeszakitasa;

- jutalmazds gyanint egyéni vagy csoportos  kulturdlis, vagy
sportrendezvényen valé részvétel, kimend, eltavozas, szabadsag;

- fegyelmi bintetés gyanant: kimené-, eltivozas megvondsa, a soron
kovetkez6 szabadsagbol vald kizaras, zart jellegl javitéintézeti részlegben
val6 elhelyezés;

- zartjellegl javitéintézeti részleg;

- ideiglenes elbocsatas és elbocsatas a javitdintézetbol.

Bizonyos esetekben a névendék — engedéllyel — elhagyhatja az intézetet, ilyen lehet
példaul egy sulyosan beteg hozzatartozé meglatogatasa, csaladtag temetése, vagy a
fiatalkord kérhazi kezelése. Minden ilyen esetben renddri kisérettel tartézkodhat az
adott helyen.!”

A javitéintézetben foganatositott letartoztatas tehat — ahogy azt mar emlitettem
— birésagi hatarozat kovetkeztében indul meg. Célja ,,a fiatalkori tarsadalpi

17 a tovabbiakban: Rendtartéis
8 By. tv. 413. § (2) 2)-d)
19 By. tv 418.§
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beilleszkeedéséneke elisegitése, ennek érdefében beilleszkedési zavarai enybitése, pszichés dllapota
rendezése, iskoldzottsdga, szakmai képettsége fejlesztése, ag alapvetd erkilesi normdk
elfogadtatisa, az egészséges életmidra vald felkészitése.”™ A javitointézetek fenntartdja a
Szocialis és Gyermekvédelmi Féigazgatosag (SZGYF), irdnyitasat és feligyeletét a
Beliigyminisztérium, torvényességi feliigyeletét pedig a Legfébb Ugyészség latja el.
A javitéintézet, a letartéztatas soran egyuttmikodik az intézetben elhelyezett fiatal
szil6jével, mas torvényes képviselGjével, vagy gyermekvédelmi gyamjaval, Sket
tajékoztatja a fiatalkord egészségi allapotardl, iskolazottsagarol, illetve annak
alakulasardl.!

A Gyvt-ben foglaltak alapjan, a javitdintézeti letartéztatds a gyermekvédelmi
rendszer része, a Bv. tv-ben és az Rendtartasban meghatarozottak szerint kell
végrehajtani. Egyfajta kett6sség fedezheté fel a szabalyozas tekintetében, ugyanis a
végrehajtas  soran egyszerre kell meriteni a bintetés-végrehajtas és  a
gyermekvédelem gyakorlatdb6l. Az intézet biztonsagi kévetelményeit a bv.
intézetekben felhalmozott szakmai tapasztalatokkal 6sszhangban kell kialakitani, a
nevelés, gondozas, feliigyelet, oktatas, képzés és munkafoglalkoztatas pedig a Gyvt.
alapjan torténik. Tovabbi két fontos dokumentum a javitdintézet Szakmai
programja, valamint Hazirendje, amelyekkel a késébbiekben foglalkozom.

A végrehajtas soran el kell kiloniteni a fidkat a lanyoktdl, illetve egyéb
szempontok szerint (életkor, egészségligyi- és nevelési szempontok), tovabbi
csoportok is 1étrehozhatok. A tizenhat évnél fiatalabbakat — lehet6ség szerint —
kilon kell elhelyezni a naluk idésebb tarsaiktdl, kivéve, ha ez a fiatalkord érdekeivel
ellentétes. Ha a fiatalkorinak anyaként keril letartoztatasba, kérelmére vele egytitt
is elhelyezhetik az intézet 4altal, erre a célra létrehozott csoportban.

Befogadaskor minden olyan targyat letétbe kell helyezni, aminek birtoklasa
jogszabalyba ttkozik, ami veszélyes lehet a kézbiztonsagra, a javitointézet rendjére,
biztonsagara, illetve amely alkalmas blncselekmény elk6vetésére.

Bar a bv. intézetekben sajat ruhajukat hordjak a letartztatottak, a javitéintézetekben
az intézet altal biztositott ruhakat viselik a noévendékek. Sajat ruha viselését a
Rendtartas ezt a torvényes képvisel6 hozzajarulasahoz és az igazgaté engedélyéhez
koti. Az Alapvet6 Jogok Biztosa szerint megfontolasra érdemes ez a kérdés, hiszen
a sajat ruha viselése ,hozzdjdrnlbatna ag uniformizdlt kornyezet kdrositd hatdsinak
olddsihoz, nivelbetné ag, inbecsiilést, motivild, jétékony hatisi lebet a reintegrdcidban.” A
gyakorlati tapasztalat szerint a névendékek kilonb6z6 anyagi helyzete miatt a sajat
ruha viselése novelheti az egyenl6tlenséget a fiatalok kozott, frusztraciot és
konfliktust okozva a mindennapokban. ,,. Az egységes rubdazat biztositasa mogitti szandéfk,

20 Rendtartds, 344. §
2! Rendtartds, 3.§
22 AJB-493/2018, 13.0.
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hagy elkeriilhetd legyen a mdrkds rubdzatbil fakadd fesziiltség, irigység, esetleges lopdsok, valamint
a hattérben meghiiz0ds cél az egyenldség szellemiségéneke fenntartdsa.””
A fiatal befogadasa utan, a nevel6 egyéni nevelési tervet készit a névendék szamara,
az intézetben lefolytatott szakért6i vizsgalatok, valamint a beérkezett
dokumentumok (csaladi kapcsolatok, korabbi pedagdgiai- és pszicholdgiai
vélemények, befogadaskor tapasztalt viselkedés, és minden egyéb, egyéni
beszélgetések soran szerzett informdcid) alapjan. Ha sziikséges, a pszichologus
egyéni gondozasi tervet készit szamara. >

Folyamatos kontroll jellemzi a végrehajtast, a rendtartds el6irja a rendészi
jelenlétet, valamint a Bv. tv. is magaba foglalja, hogy ,,ébreszt6tél-takarodoig”
gondoskodni kell a névendékek permanens feliigyeletérdl, tevékenységiik
iranyitasarol, éjszakanként pedig a halészobdk ellenbrzésér6l.?> Ezen tdl olyan
technikai eszk6zokre is szitkség van, melyek a biztonsagi rendszer mikodéséhez
szitkségesek, példaul biztonsagi kamerakra, elektromos kapukra, vagy személyi
riasztora.2 Szigordan strukturalt beosztas szerint telnek tehat a mindennapok, az
intézet hazirendjében — melyet az igazgaté allapit meg, és a felel6s miniszter hagy
jova — részletesen le kell irni az intézetben elhelyezett fiatalok napi-és hetirendjét.

- Napi- és hetirend megallapitisa, végrehajtasa
o tanulés, szabadidé
o Onkiszolgal6 tevékenység (halo és egyéb kozos helységek takaritdsa, ruhazat,
dgynemd tisztitdsa, javitasa stb.)
o munkafoglalkoztatas és az intézet kornyezetének — az 6nkiszolgalo tevékenység
korébe nem tartozé — rendben tartasa
- Viselkedéstre, valamint masokkal szemben tanusitott magatartasra vonatkozé
kovetelmények
- Kapcsolattartis médja, ellenérzése
- Latogatas rendje
- Vallasgyakorlas
- Panaszjog gyakorlasa
- Az intézetbe bevihetd személyes hasznalati targyak kore, tarolasa, védelme
- Zsebpénz felhasznalasa
- Ruhézattal, dgynemivel valé ellatas
- Tisztalkodasi szerekkel valé ellatas
- Dohanyzis
- Szabad levegén tartézkodas
- Sportolas, szabadidés tevékenysége

A hazirend tartalma?’

23 Magyar Helsinki Bizottsag, 2014, 6.0.
2 By. tv. 346-347. §

% Bv. tv. 346. § (4)

26 Rendtartas, 58. §

27 Rendtartds, 5. §
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A kilvilaggal val6é kapcsolattartast a Bv. tv. szabalyozza, eszerint a fiatal —
ellen6rzott — kapesolatot tarthat hozzatartozéjaval, sziiléi feltgyeleti jogat gyakorld
sziil6jével, illetve mas térvényes képviselével, ha nem merdl fel olyan ok, mely
kizathatnd a kapcsolattartast. A kapcsolattartas levélkildés, telefon, csomag,
latogatas, rendkivili latogatds, csaladi konzulticié, valamint csaladterapia
formdjaban valésulhat meg. Az ellenérzétt kapesolattartds soran minden esetben
jelen van egy harmadik személy, aki hallja tébbek k6zott a telefonbeszélgetést vagy
a latogatason elhangzottakat, illetve — szuréprébaszerien — elolvassa és ellenérzi a
kikaldott és befogadott levelek tartalmat. A kapcsolattartas valamennyi formaja,
biztonsagi szempontbdl indokolt esetben megszakithat6.?® Ellen6rzés nélkili
kapcsolattartasra jogosult tobbek kézott védéjével, és gyermekvédelmi gyamjaval.
Az intézet igazgatéja — a fiatalkord kérelmére — engedélyezheti az eddig
felsoroltakon kivil, mas személyekkel térténé kapesolattartdst is, amennyiben az
lgyész erre engedélyt ad.?

A javitéintézet targyi feltételei kozé tartozik tobbek kozott olyan helységek
kialakitdsa, melyek alkalmasak a szabadidé hasznos eltoltésére, kozosségi
tevékenységekre (konyvtar, szakkor), sportolasra, vallasgyakorlasra, latogatok
fogadasara, terapias foglalkozasra.?® Biztonsagi elkiilonité helységet kell 1étesiteni
annak érdekében, hogy az 6n-vagy kozveszélyes magatartist tanusité fiatalokat
addig el lehessen helyezni, amig az elkilonitésre okot adé magatartis megszinik.3!
Rendkivili eseménynek szamit az intézetben a szokés, ha valakit biztonsagi
elkiilénitébe helyeznek vagy atszallitanak bv. egészségtigyi intézetébe, vagy az IMEI-
be.?? A rendkiviili eseményekrdl jegyz6konyvet kell felvenni, és meg kell killdeni a
fenntartonak és a térvényességet ellaté tigyészségnek is.%?

A letartéztatast foganatosité javitdintézetben folyé nevelés céljat, alapelveket és
modszereket az intézet szakmai programja tartalmazza, mely elkészitésében részt
vesz a nevelStestilet. A program magaba foglalja tobbek kozott az intézetben
elhelyezett fiatalok nevelési és ellatasi sziikségleteit, a javitéintézeti letartdztatas
céljat, alapelveit, feladatait, valamint az ezekhez kapcsol6dé gondozasi, nevelési,
ellatasi, képzési, fejlesztési és terapias célu tevékenységeit. Tartalmazza még az
intézeten kivil és beltl t6rténd egyiittmikodés modjat; az elltott fiatalok jogainak,
valamint kotelezettségeinek teljesitésével kapesolatos feladatokat és modszereket; a
munkatarsak felkésziilése biztositasanak modjait és formait, az antidiszkrimindcios

28 Bv. tv. 357-361.§

2 Bv. tv. 419. § és Rendtartds 60. § (2)

30 Rendtartds, 9.§

31 Rendtartas, 10§

3227/2018. (X1.19.) SZGYFK Szablyzat
3 Rendtartas, 11.§
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oktatasukra vonatkozé tervet. A szakmai program felilvizsgalatarl és
médositasarél gondoskodni kell 3

A munkakérokre és képesitési elSirasokra vonatkozé kévetelmények lehet6vé
teszik, hogy a szakemberek — a megfelel6 szaktudas birtokaban — holisztikus
szemlélettel forduljanak az intézetben elhelyezett fiatalok felé.

8. § (2b) A Szocialis, gyermekjoléti ¢és gyermekvedelmi szolgaltatas, ellatas vezetod szakmacsoportba
tartoz6 munkakorok:

a) intézményvezetd,

b) intézményvezet6-helyettes,

¢) gazdasagi vezetd,

d) szervezeti egység vezetdje,

¢) javitointézeti otthonvezetd.

(2c)*= A 2. melléklet szerinti nem vezet6i munkakorok kozil

a) a Gyermekvédelmi gondozas, nevelés, fejlesztés szakmacsoportba tartozé munkakorok:

aa) fejlesztépedagogus,

ab) gyogypedagogus,

ac) iskolai tanar, tanito,

ad) neveld,

ae) orvos,

af) szakoktat6, munkaoktato;

b)a Gyermekvédelmi gondozas, nevelés, fejlesztés asszisztencidja szakmacsoportba tartozo
munkakorok:

ba) apolo,

bb) gyermekfeligyeld,

be) rendész;

¢) a Gyermeki jogokat véd§ szakért6i tevékenység, tanacsadas szakmacsoportba tartozé munkakorok:

ca) névendékugyi el6ado,

¢b) pszichiater,

) pszichologus,

¢d) utégondozo.

Munkako6rok és képesitési el6irasok3

A letartoztatas végrehajtasi helyének megvaltoztatdsa inditvanyozasat az tigyész,
a terhelt vagy az intézet igazgatdja kezdeményezheti abban az esetben, ha a fiatal
(o tartdsan sgembeszegiil a javitdintézet rendjével, tdrsai vagy a javitdintézeti dolgozok festi
épségét, illetve a javitdintézet biztonsdagat silyosan vesgélyeztetd magatartast tanssit (...)" 3

A letartoztatds, a lejarat napjan vagy megsziinteté rendelkezés napjan szlinik
meg.?’

3+ Rendtartas 6. §
3 Rendtartas, 8. §
3 By. tv. 415. § (1)
37 Bv. tv. 421. §

428



https://net.jogtar.hu/jogszabaly?docid=A1500001.EMM#lbj6id8347

Studia Iurisprudentiaec Doctorandorum Miskolciensium
Tomus 28
2024/2

5. Bekeriiléstdl a szabadulasig

Az aldbbiakban attekintem a javitéintézeti letartéztatasban elt6ltott folyamatot.
Mivel minden eset egyedi, nehéz egy tipikusnak mondhaté utat felvazolni. Minden
javitoéintézet ugyanazon kévetelmények alapjan dolgozza ki hazirendjét, melyek
intézetenként kiilonboézhetnek. Ez abbol adodik egyrészt, hogy minden intézetnek
van némi mozgastere a szokasok kialakitasaban, masrészt pedig a letartéztatast
foganatosité javitdintézetek Magyarorszagon egy, kett6, de akar harom profildak is
lehetnek, ami befolyasolhatja a hazirend kialakitasat. Az alabbiakban a Budapesti-,
és a Debreceni Javitéintézet hazirendje alapjan mutatom be a mindennapokat.

Miel6tt ratérek a javitdintézeti letartoztatasra, fontos kitérni par mondat erejéig
az Orizetre, mely a letartoztatas elGszobdjanak is nevezhet6. Nem torvényszerd,
azonban sok esetben jellemz6, hogy megelézi a letartéztatast.’® Abban az esetben
rendelheté el, ha tettenérés tortént, de az elkéveté személyazonossiga nem
megallapithat6, ha fennall a megalapozott gyanu, ha valészindsitheté az elkvetd
tekintetében a személyi szabadsagot érint6é birdi engedélyes kényszerintézkedés
elrendelése, vagy ha a targyaldson rendzavarast kovetett el. Az Grizet maximalis
tartama 72 6ra, helyszine rend6rségi fogda.®

Tételezzik fel, hogy a javitéintézeti letartéztatist Orizet el6zi meg. Az
»el6szoba” hasonlatot megragadva tehat, az Orizet az els6 momentuma annak a
hosszu folyamatnak, melyen a javitéintézeti letartéztatasban elhelyezett fiatalok
végig mennek. Rovidsége ellenére jelentSségteljes periddusnak szamit, hiszen a fiatal
itt talalkozik el6szor a biintetSeljaras szereplSivel, itt alakitja ki prekoncepcioit velitk
szemben, valamint az elkévetkez8 id6szakra vonatkozéan. Mar ezen a ponton
szitkséges olyan hatast gyakorolni ra, melyek el6segitik a Be. altal meghatirozott, a
fiatalkoraak biintetSeljarasara vonatkozé célok elérését, valamint a nemzetkdzi
dokumentumokban is deklaralt alapelvek érvényesitését.

A javitéintézetbe rendéri kisérettel érkezik meg a fiatal. Befogadasakor el8szor
orvosi vizsgalaton megy keresztiil, ha sziikséges, az intézetnek gondoskodnia kell
egészséglgyi elkilonitésérdl. Ezutan, az intézet erre kijelolt munkatarsa tajékoztatast
nyujt a fiatalnak a letartéztatdssal kapcsolatosan. Ahogy az Rendtartdsban is
olvashato, ,,4 befogaddskor irdsban és roviden sz0ban, valamint a befogaddst kovetd legfeljebb
72 drdn beliil részletesen s30ban — a fiatalkorsi s3dnmdra érthetd megfogalmazdssal — tajékoztatni
kell a fiatalkorit.” Bz a fajta odafigyelés indokolt a novendékek tekintetében, hiszen
a fiatalkord bunelkévetSkre jellemzS6k a kommunikaciés nehézségek, mint a
beszédprodukci6, mind a beszédértés tertletén.*! Arra is kitér a rendelet, hogy ha a

38 Farkas, Roth, 2018

3 Be 274. § és Bv. tv. 427. § (2)
4016.§ (1)

41 Snow - Powell, 2004
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fiatalkord személy nem tud olvasni, akkor két tanu jelenlétében irasba kell foglalni a
tajékoztatas megtorténtét, valamint annak tudomasul vételét.

A csaladban nevelked$ fiatalok esetében a javitéintézet megkeresi a teriiletileg
illetékes gyamhivatalt annak érdekében, hogy naprakész kornyezettanulmany
késziljon rola. A gyermekvédelmi szakellatasbol érkez6 fiatalok vonatkozasaban —
szintén az illetékes gyamhivatal felkeresése utjan — be kell szerezni a koriabban
elkészitett pedagogiai és pszichologiai véleményeket, a fiatal egészségi allapotara
vonatkozo6 adatokat, ezek mellett pedig tajékoztatast kell kérni az eddigi életutjarol,
valamint csaladi kapcsolatairol.

6. A szabalytanulas id6szaka

A javitéintézeti letartoztatds megkezdésének kovetkez6 allomasa a befogadd
csoport. Ezen csoport funkcidja szerint atmenetet tud képezni a bekeriilés el6tti
élettér, és a letartoztatassal jard, szigordan strukturalt, szabélyozott és ellendrzott
kornyezet kozott. Sokan itt szembesiilnek el6szor a racsokkal, hatarolékapukkal,
biztonsagi kamerdkkal, vagy a kdszonésre és — az épiletben torténé mozgas
mikéntjére — vonatkozé szabalyokkal. A fiatal még nem vehet részt a
munkafoglalkoztatason, nem jar iskoldba a tébbiekkel, hanem sajat csoportjaban,
o6rarend szerinti foglalkozasokon vesz részt. Ez egy nagyon nehéz krizisidészak a
fiatal intézeti életében, hiszen be kell illeszkednie az intézet szigora rendjébe,
valamint sajat csoportjba. Itt tanulja meg t6bbek kézott azt, hogy csak feliigyelettel
mozoghat, kijel6lt utvonalon ¢és teriileten az intézeten belil, napkézben nem
tartézkodhat engedély nélkil, egyedil a hilészobajaban, vagy, hogy engedélyt kell
kérnie a mosdé hasznalatahoz, és azt is csak akkor teheti meg, ha nem tartézkodik
mas névendék a vizesblokkban.*? Sok esetben jellemzé az ellenallas, f6leg azon
névendékek részérdl, akiknek vannak korabbroél intézeti tapasztalatai. ,,. Az elsd napok
utdn csillapulnak ezek a szorongasok és lassan elkezd a fiatal is tajékozddni, Keresi azokat,
akikhes bizalmas lebet, és kedi varni a kiballgatisokat, a tirgyalisok iddpontidt.” ¥
Csoportos elkévetési alakzat esetén elkiilonitik a ndvendékeket, a blntarsak koézul
csak egy tartézkodhat befogadd csoportban, a tébbi személy egybdl allandé nevelési
csoportba kertil, ahol nehezebb felvenni a ritmust, mivel nincs atmenet. Ez a helyzet
kihivast jelent a névendéknek és a nevel6knek egyarant.

A kezdeti id6szakban tébbet talalkozhat pszicholégussal, terapeutaval,
gyégypedagogussal, fejlesztépedagdgussal, annak érdekében, hogy
beilleszkedésének megsegitése tobb oldalrdl is biztositva legyen.** A befogadd
csoportban maximum egy hoénapot tolthet el a fiatal, amig az intézet altal
Osszeallitott — egy pszichologusbdl, egy gydgypedagdgusbdl és egy orvosbdl allé —

42 Budapesti Javitéintézet Hazirend, 2019; Debreceni Javitéintézet Hazirend, 2021
3 B. Aczél, 2000. 24.0.
# Budapesti Javitéintézet Hazirend, 2019
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szakért6i csoport eldonti, hogy melyik nevelési csoportban helyezik el. Dontéstket
a fiatalkord szikségleteire alapozzak, figyelmet forditva a — fogyatékossiga,
személyiségzavara vagy egészségi allapota tekintetében — sajatos nevelési, oktatasi
igényeire. Ezutan a szakértéi csoport tagjai javaslatot tesznek az intézet
igazgatdjanak az elhelyezésre vonatkozéan.*

7. A ,sziirke” hétkéznapok

A letartdztatott fiatal, a befogadd csoport utan atkertil az Gn. nevelési csoportba,

ahol maximum 12 {6 tartézkodhat. Specialis csoportokat — melyek maximalis
létszama 8 f6 — kell tovabba létrehozni azoknak a noévendékeknek is, akik
szenvedélybetegek,  vagy  sulyos  beilleszkedési  zavarokkal,  esetleg
személyiségzavarokkal kiizdenek.#0 A hetirend intézetenként valtozik, azonban
altalanosnak mondhaté, hogy hétkéznapokon délel6tténként iskolaban, vagy
munkafoglalkoztatason-, délutain pedig kilénb6z6  kotott  és  kotetlen
foglalkozasokon vesznek részt. A Gyvt. alapjan, a javitéintézetnek kell biztositania
a fiatalok oktatdsanak és foglalkoztatasanak feltételeit, melyet ugy oldanak meg az
intézmények, hogy kiils6s iskolakkal kétnek egytittmtikodési megallapodast.
A mindennapokban szitkség van egy olyan motivacios rendszerre, ami egyértelm
minden fiatal szamara, kiszamithaté, kovetkezetes és egymas tiszteletén alapul. A
jutalmazas és az elmarasztalas protokollja a Rendtartdsban és a javitointézet
Hazirendjében olvashaté, a fokozatossig elvén és rendszeres idSkézonként
(naponta-hetente-havonta-negyedévente) lezajlo értékelés alapjan torténik. A
Budapesti Javitéintézetben példaul egy alaposan kidolgozott fokozatrendszer
alapjan folyik az értékelés, minden fokozathoz egyéni jutalmak kapcsolédnak,
példaul plusz latogatasi id6, sajat targyak korének novelése, munkadij emelése. ¥’

A javitéintézet hazirendje szerint éli a mindennapijait, iskolaba jar, dolgozik,
délutan pedig a nevelGotthoni csoportjdban tartézkodik. Nagyon fontos, hogy
legyen napi-, és hetirend, hiszen az intézetbdl torténd eltavozas kizarasa miatt sokkal
fesziiltebbek a fiatalok. Ezeket a szigordan strukturalt, sokszor monoton napokat
pedig idénként megtori egy-egy kihallgatas, szembesités, el6készité ilés vagy
targyalas. A fiatalok hangulatira ranyomja a bélyegét ez a bizonytalansagokkal teli
varakozas — f6leg a targyalds el6tti- és az elnapolt vagy sikertelen targyalds utani
napokon —, ami hatassal van interakcidikra és magatartasukra is. Fontos, hogy a
fiatallal foglalkoz6 felnSttek ne keltsenek hamis reményeket, ne adjanak tanacsot és
ne josoljanak semmiféle végkifejletet a névendék tigyével kapesolatban.*® A fiatalok

4 Bv. tv. 350.§

¥ Gyvt. 66/M. §

47 Budapesti Javitéintézet Hazirend, 2019; Debreceni Javitéintézet Hazirend, 2021
4 B. Aczél 2000
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eddigi életutja, az intézeti lét bizonytalansiaga, a bezartsdg és az életkori
sajatossagokbol fakad6 — vagy azon tuli — nehézségekkel valéo megkiizdést hivatottak
segiteni az intézetben dolgoz6 pszicholdgiai és mentalhigiénés ellatast biztosito
munkatarsak.

8. Elet a javitéintézeti letartoztatas utan
Ahogy az feljebb olvashatd, a letartéztatas a lejarat napjan vagy megsziintetd

rendelkezés napjan szlinik meg. Jelen tanulmanyban a javitéintézeti letartdztatasbol
torténd tavozas négy formajat kildnboztetem meg:

1. JogerGs javitointézeti nevelés megkezdése

2. Szabadsagvesztés bintetés letdltésének megkezdése
3. Szabadulds

4. Szabadlabra helyezés

Az elsé harom esetben lezarult az eljarast, a fiatal egy masik intézménybe kerdl, vagy
végleg szabadul. A negyedik eset, tehat a szabadlabra helyezés esetén nincs vége az
eljarasnak, tovabbi eljarasi cselekmények varnak a fiatalra, de otthonaban —
gyermekvédelmi szakellatasban él6ként gyermekotthonban, vagy nevel6szil6knél —
lehet, munkat vallalhat, vagy iskolaba jarhat. Ez a kimenet kiszamithatésdgaban
kilonbozik az elsé harom esettdl, ugyanis az eljards barmely szakasziban
megtorténhet, hiszen a kényszerintézkedés fenntartisa csak a leginkabb sziikséges
esctben indokolt. Ez abban az esetben jelent problémat, ha egy konstruktiv
élethelyzetet kell a hata moégott hagynia, mert a bunteteljaras végeztével be kell
vonulnia vagy javité- vagy bv. intézetbe.

9. Dilemmak

Ahogy az jelen tanulmany elején is olvashat6, a javitdintézeti letartoztatast
szamos dilemma &vezte és Ovezi a mai napig. A kOvetkezékben azokat a
véleményeket, dllaispontokat mutatom be ¢és allitom egymas mellé, melyek
felmertltek a téma kapcsan szervezett kerekasztal beszélgetéseken, publikacidkban,
kutatasokban, szakmai jelentésekben. A javitointézeti letartdztatas témaja szamos
szakembert mozgatott meg az elmult két évtizedben. Az alabbiakban olvashato
vélemények, meglatasok a kutatok és jogvéds szervezetek mellett olyan
szakemberektSl szarmaznak, akik munkajuk soran, a javitéintézeti letartdztatas alatt
all6  fiatalokkal rendszeresen talalkoztak, tehat él6 tapasztalatuk volt a
kényszerintézkedéssel kapcsolatban.
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A buntetés-végrehajtasi intézet nem arra rendezkedett be, hogy fiatalokat neveljen,
erre a célra hatékonyabb megoldas lehet a javitéintézetben foganatositott
letartoztatas.®

vs.
Csak azért nem rendelhet el a biré javitéintézeti letartéztatast, mert ott kiemelkedd
nevelési munka folyik. 30

A fiatalkoruak igazsagszolgaltatasa soran figyelembe kell venni a gyermek- és
fiatalkordak életkori sajatossagait, azonban a cselekményre foganatositott
reakcionak illeszkednie kell a biintet6jog kereteibe. Ez a két szempont igen nehezen
egyeztethetS Gssze.’!

Dénes Veronika szerint szemléletvaltasra van sziikség, a fiatalkora elkovetSre
elsésorban olyan gyermekként kell tekinteni, aki nevelheté. Egy Svédjcban
megval6osul6d példat hoz fel, miszerint 1étezik olyan védéintézkedés, ami lehetévé
teszi annak végrehajtasat nevel6szil6knél, valamint zart- vagy terapids intézetekben.
Hozzateszi, szerinte a javitoéintézeti letartoztatasnak ,,elérehozott nevelésnek” kell
lennie.>> Hatvani Erzsébet k6z6s szakmai elvek megfogalmazasat szorgalmazza,
hiszen a buntetéeljaras soran sziiletett dontést befolyasolja az eljaré személyisége,
ami kiilénb6z6 szempontokon alapulé értékelést, igy killonb6z6 kévetkezményeket
eredményezhet. >

I1.

A kényszerl bezaras lehetséget ad arra, hogy a névendékek t6bb osztalyfokot is
elvégezhessenek.>

vs.
Az eljaras hossza miatt a fiatalok eltavolodnak a cselekménytiktdl, igy kevésbé tudjak
megérteni annak sulyat.>

A javitéintézeti letartéztatasbol fakadd kényszer-bezartsag egyik legtobbet
emlegetett hozadéka a fiatalok tanulmadnyi fejlédése. Ennek igénye azonban nagy
terhet 16 a javitéintézetre, ugyanis az itt dolgozokra harul az alacsony iskolai

49 Dénes in Both, 2010
50 Bodor in Both, 2010
51 Kerezsi, 2007

52 Dénes in Both, 2010
53 Hatvani in Both, 2010
54 B. Aczél, 2000

55 B. Aczél, 2000
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végzettség és a sikertelenségbdl fakado tanulasi hatranyok csokkentése.> A fiatal
altal elért osztalyfok nem garantalja az osztalyfokhoz tartoz6 tudas meglétét. Nem
ritka, hogy egy 9. osztalyt végz6 noévendék nem ismeri a matematikai
alapmiveleteket. Az Alapvet6 Jogok Biztosa szerint, a sikeres reintegracid
érdekében indokolt lenne tanulasra kételezni azokat a javitdintézeti ndvendékeket
is, akik ugyan mar nem tankotelesek, de még nem rendelkeznek alapfoku
végzettséggel®’

A bezartsag el6nyei és hatranyai sokszor felmertlnek a javitéintézeti letartéztatas
kapcsan. Lakhelyelhagyési tilalom esetén a zart intézeti 1étbdl fakad6 karos hatasok
kivédhetSk. Egyes vélemények szerint azonban fiatalkoraak esetén nem javasolt
lakhelyelhagyasi tilalom alkalmazasa, mert nem lehet ellendtizni. ,,Abban a pillanatban
agonban, mikor a fiatalkori terhelt napi rendszerességgel tivozhat otthonabdl, fel kell adni
mindazon célok megvaldsuldsinak realitdsdt, melyre tekintettel a kénysgerintézkedés elrendelésére
sor keriilt.””

A kulénféle kimendk és szabadsagok hidnyaban sokkal nehezebb motivalni a
javitéintézeti letartéztatasban elhelyezett fiatalokat, mint a javitdintézeti nevelést
tolté tarsaikat. Motivacidjuk bazisait a kozelgs targyaldsukra készilé nevel6i
jellemzés adja, hiszen, ha a birésigon azt latjak, hogy javulé tendencidt mutat
viselkedése, kedvezSbb {téletet remélhetnek.® A tartalmas, részletes neveldi
vélemény segiti a birdt a szankcié megvalasztasinal.®

1I1.

A fiatal kiszakad a devians kézegbdl, megismer mas értékeket, az 4j kozeg eddig
ismeretlen igényeket kelthet fel benne. ¢!

vs.
Az intézetben elért pozitiv valtozasok nem hasznosithatéak szabadulds utin,
amennyiben a fiatal abba a diszfunkcionalis kornyezetbe tér vissza, melybdl
érkezett.6?

Fontos megemliteni, hogy nem csak a szabadulas utin nehezen hasznosithaték
a pozitlv valtozasok, hanem akkor is, amikor a fiatal egy masik intézménybe
(javitéintézet vagy buntetés-végrehajtasi intézet) tavozik. Egységes informacios
rendszer hianyaban, az 4j helyen, a fiatalt fogadé munkatarsaknak nincs tudomadsa
arrél, hogy milyen folyamatokba kezdtek bele a névendékkel, meddig jutottak el

5 Dr. Lénérd - Récz, 2014
57 AJB-493/2018.

%8 Laczkovics, 2010 110. o.
5 B. Aczél, 2000

% Dr. Frech, 2010

o1 B. Aczél in Both, 2010
%2 Dr. Lénérd - Récz, 2014
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abban el6z6 gondozasi helyén.® Erre a felvetésre megnyugtat6 valaszként szolgalhat
a nemrég bevezetett Javitéintézeti Informatikai Rendszer, azaz a ,,JIR”, mely felilet
tartalmaz minden olyan informaciét a fiatalr6l, melyre sziksége van a vele
foglalkoz6 szakembereknek, a nevelési folyamat fenntartasahoz.%

1V.

Nincsenek  bintetett  el6élethez  fiz6d6  hatranyok.  (,,Tiszta”  erkolesi
bizonyitvany.)®

vs.
Ha wvalaki tudomaést szerez arrdl, hogy egy adott fiatal volt korabban
javitéintézetben, bindzéként fog ra tekinteni.o

Hiaba torekszik a jogi szabalyozas a stigmatizacié elkertilésére, a tarsadalom

attitddjének formalasaban kevesebb szerepe van, azonban ezen kiviil is vannak olyan
reintegraciot segité lehet6ségek, melyekhez hozza tudna jarulni a jogalkoto.
A javitéintézeti letartoztatas végeztével nem all a fiatal rendelkezésére egyetlen olyan
eszkéz sem, mely segithetné a tirsadalomba térténé visszailleszkedését. Mig a
javitointézeti nevelés megszinése el6tt az intézet — a gyermekjoléti szolgalat
segitségével — el6késziti a fiatal csaladba valé visszatérését vagy 6nallé életének
megkezdését,”” addig a letartdztatasbol szabaduld fiatalnak ezt j6 esetben a csaladja
segitségével, rosszabb esetben 6nalléan kell megoldania. A csalad ritkan tudja
felkészilten fogadni a szabadulé fiatalt, az ezzel kapcsolatos segité mechanizmusok
pedig jelenleg nem dllnak rendelkezésiikre. Ahhoz, hogy a szabadulas utani 1ét ne
hidegzuhanyként érje a fiatalt, fontos a fokozatossag elvének betartisa. Ehhez pedig
az utégondozoi halézat mikodtetése elengedhetetlen, ami nélkiil a fiatal Gjabb
sikertelenséget él at. A reintegraci6 érdekében fontos lenne nyitni a szabad vildg felé,
azonban erre nincs lehetéség. Frdemes lenne érdekeltté tenni a munkaltatokat
ezeknek a fiataloknak a foglalkoztatdsaban, az intézet pedig biztosithatna egy
nevel6t annak érdekében, hogy ellenérizze és segitse a fiatalokat a munkavégzés
soran.8

Ha a fiatal kérhazi fekv6beteg ellatasra szorul — és nem biintetés-végrehajtasi
korhazban kezelik —, allandé rendéri feliigyeletet kell szamara biztositani. Ez
egyrészt a rendérség szamara jelent nagy terhet, masrészt a fiatalkordnak is

63 Hatvani in Both, 2010

4 Debreceni Javitéintézet honlapja, https:
2024. januar 3.)

5 Dr. Léndrd - Ricz, 2014

% Dr. Léndrd - Ricz, 2014

o7 Bv. tv. 382.§ (3)

68 Dr. I.énard és Racz, 2014
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frusztralé lehet, hiszen a rend6r allando jelenléte, a kérhazi dgyhoz bilincselt fiatal
kellemetlen helyzetet idézhet el6 a névendék szamara, betegtarsai és a koérhaz
dolgozéi el6tt. Ez a probléma akkor is fenndll, amikor tartésan beteg (pl.
cukorbeteg) névendéket helyeznek letartdztatasba.®®

V.

A targyi suly figyelembevétele mellett fontos lenne a fiatalkora személyi
korilményeire is tekintettel lenni a kényszerintézkedés elrendelése soran. ,, I iszonylag
stilyosabb biincselekmeény gyaniija esetén is mellozhetd lehet az elozetes letartoztatds akkor, ha a
terbelt olyan  csalddi  koriilmények koot él, mely  garantilbatia a batdsdggal  torténd
egyiittmiikidést, a bilnismétlés veszélyének minimalizalasat.””

vs.

A birakat nem befolydsolhatja az, hogy a fiatal esetleg sokszorosan hatranyos
kérnyezetben €L7!

Ezt a szembenallast oldja fel Hatvani Erzsébet hozzaszolasa, miszerint valoban nem
terjed ki az igazsagszolgaltatis feladata a tarsadalmi problémak megoldasara,
azonban ugyanolyan mértékben kell figyelembe venni a fiatalkord személyi
korilményeit, mint a blncselekmény targyi sulyat. A partfogo feliigyel6 feladata
ezen életkorilmények és a blncselekmény elk6vetését befolyasoléd koriilmények
feltarasa. Javaslatot tesz személyre szabott magatartasi szabalyokat, ezeket azonban
sokszor nem veszik elég komolyan sem a birék, sem az tigyészek, sem a partfogok.”
Dr. Laczkovics elfogadja azt az alapelvet, miszerint a bintetéeljarasnak nem feladata
mas intézményrendszerek hidnyossaganak potlasa, azonban véleménye szerint a
gyermekek lehetséges védelmét is figyelembe kell venni a bintetGhatalom
érvényesitése mellett.”

10. Osszefoglalas

Jelen tanulmany a javitéintézeti letartoztatassal kapcsolatos statisztikak, valamint
a jogszabalyok bemutatasat kovetéen felvazol egy tipikusnak mondhaté intézeti
életutat, végil kitér azokra a dilemmakra, melyek a kényszerintézkedés elmult kozel
harminc évében felmeriltek. A javitéintézetben foganatositott letartéztatas
1étrejottét szakmai vitak el6zték meg, az évek soran keletkezett tapasztalatokat pedig
aktfv szakmai féorumokon osztottdk meg egymassal az érintett szakemberek. A

® Katranedev, 2010

70 Dr. Laczkovics in Both, 2010
" Bodor in Both, 2010

72 Hatvani in Both, 2010

73 Dr. Laczkovics in Both, 2010
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normatfv keretek részletesek és adottak, a gyakorlatban térténé alkalmazhat6sag
kapcsan évrél-évre felmertlé dilemmak indokoljak, hogy tovabb folytatédjon a
szakmai értekezés az adott kényszerintézkedésr6l. A gyermek- és fiatalkoru
blnelkévetSk reintegracidja — a bintetGjogi reakciok mellett — megkoveteli a
pedagogiai eszk6zok adekvat alkalmazasat is, a célok elérése szikségelteti a
biintetéeljarasban dolgozé szakemberek szoros egyiittmikodését.
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