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ElGszo6

A Miskolci Egyetem Deak Ferenc Allam- és Jogtudomanyi Doktori Iskolaja
gondozasaban megjelené Studia Turisprudentiae Doctorandorum Miskolciensium
2024. évi els6 kotete rekordszamd, huszonharom, tSbbségében angol nyelvi
tanulmannyal jelenik meg. Az, hogy a magyar nyelva képzésben részt vevé hallgatok
is szivesen publikalnak idegen nyelven, lehetévé teszi szamukra, hogy
eredményesebben bekapcsolédjanak be a nemzetkézi tudomanyos életbe.
Koszénhet6en a folydirat online elérhetéségének, frasaikat kalféldi kutatok és
érdekl6dok is megismerhetik, ami jelentésen hozzdjarulhat szakmai kapcsolataik
kiépitéséhez, b6vitéséhez.

Nem csak a publikalt irasok szama, de a feldolgozott témak sokszintsége is
figyelemre mélto.

Kétségtelentl vannak djszerd, j6 értelemben vett divatos témdk, amelyek
elsésorban a digitalis fejlédéshez kotédnek. Ez a folyamat olyan gyors, hogy a
jogalkotd sok esetben csak jelentds késéssel tud reagilni a felmeril6 kérdésekre. A
hatalyos rendelkezések vizsgalata, a hianyos vagy nem megfelel6 a szabalyozas
kritizalasa, de lege ferenda javaslatokkal a jogalkoté6 munkédjanak segitése érdekes
feladatot jelenthet a fiatal kutatok szamara. Igy a lap jelen sziméaban a kozosségi
média egyik legkarosabb jelenségét, az internetes zaklatast és az ezzel kapcsolatos
szabalyozas lehet6ségét mutatja be Csik Aurél. A mesterséges intelligencia teret nyer
a human er6forras menedzsmentben, a munkavallalokkal kapcsolatos dontésekben
is. Marcel Mlinari¢ arra hivija fel a figyelmet, hogy az eur6pai uniés jogalkotasnak is
reagalnia kell erre az 4j jelenségre és biztositania kell a munkavallalok hatékony
védelmét. Révész Gabor ugyancsak a modern technolégiai kérnyezet hatasait
vizsgalja, amikor bemutatja, hogy egyes médiumok miként befolyasolhatjak a
szocializacios folyamatokat és a gyermekek pszicholdgiai fejlédését. Douaa Zaidan
arra keresi a vélaszt, hogy hogyan hatott a COVID-19 vilagjarvany a vallalkozasok
digitalis atalakulasara és az e-kereskedelemre az Eurépai Unién belil.

Orékzold téma az alapvetd jogok érvényesiilésének elemzése. Aktham Ra'ed
Ahmad Alqattamin ramutat, hogy hogy példaul az oktatiashoz, az egészséglgyi
ellatdshoz valé hozzaférés lehet6ségét az is befolyasolja, hogy valaki a (hatalmi)
kézpontokban vagy a periférian él-e. Kisérletet tesz e jelenség okainak feltirasara és
utal arra, hogy az alapvet6 jogok gyakorldsaban kimutathaté egyenl6tlenség mas
tarsadalmi problémdkra is hatidst gyakorolhat. T6th Kordélia tanulmanyaban a
tisztességes eljaras kovetelményeinek a végrehajtasi eljarasban val6 érvényestlésérél
ir. Kunos Zsuzsanna az életvitelszeri koztertileten tartézkodds hazai szabalyozasat
szintén emberi jogi szempontd elemzésnek veti ala.

A nemzetkozi jog egyes kérdéseinek vizsgalata ugyancsak a klasszikus kutatdsi
témak korébe sorolhaté. E kérben Lama Allan Abusamra a diplomaciai mentesség
komplexitasat mutatja be, Thi Kim Cuc Nguyen és Thanh Long Nguyen pedig az
éghajlatviltozassal kapcsolatos problémak kezelése terén az egységes eréfeszitések,
a nemzetkozi Gsszefogas szitkségességérdl fr és az ENSZ FEghajlatvaltozasi



Keretegyezményének keretében, a részes felek részvételével tartott konferencidk
(COP) hatasat vizsgalja a klimavaltozas hatasainak enyhitése érdekében tett
intézkedésekre.

A buniigyi tudomanyok egyes kérdéseivel foglalkozé dolgozatok folyéiratunk
szinte minden szamaban fellelhet6k. Most sincs ez masként. Jonas Kitti a fiatalkora
blinézés okait ¢és megel6zésének lehetSségeit elemzi, Pécsi Zséfia a
gyermekbantalmazassal szembeni fellépés, az dldozatta valas megel6zése kapcsan a
gyermekvédelmi jelzGrendszer szerepének fontossigat hangsulyozza. Pecsenye
Maté azt vizsgalja, hogy a buntetéeljarasrol szolé 2017. évi XC. toérvényben
lényegesen megvaltozott szereppel felruhazott el6készité Ulés mennyiben
befolyasolja a biintetGeljaras hatékonysagat.

Pap Péter a kilféldi hatarozatok elismerésének és végrehajtasanak 19-20. szazadi
jogtorténeti  fejlédését vazolja fel. Az 1960-as évek Cscehszlovakidjanak
igazsagszolgaltatasarol irva, a szocialista demokricia megnyilvanulasanak két
specialis intézményét mutatja be Petra Zapletalova. Szintén a cseh szabalyozas az
alapja Ondfej Mach tanulmanyanak, amelyben a kiskord térvényes képviselSjével
szembeni védelmének sziikségességérdl ir.

A jelen lapszamban az allati jogok kialakulasaval, biztositisival még csak egy
tanulmdny foglalkozik (szetz6je Varga Renata), de valdszind, hogy a kézeljovében
joval tobb fiatal kutaté érdeklédése fordul ebbe az iranyba. Somosk6i Soma a
napelempark létesitéséhez sziikséges kilterilleti ingatlanokkal —kapcsolatos
tulajdonszerzési problémakra mutat i, SzOlési-Barath Szaboles pedig a
kozbeszerzési szerz6dés modositasanak egy specialis esetét elemzi. Gerées-Téth
Andrea a bioélelmiszerek hamisitasanak egyes kérdéseivel foglalkozik, kiillondsen az
agrarjog fokuszabol

Olvashatunk nagyon specialis kérdésekkel foglalkozé tanulmanyokat is, mint
példaul a Natasa (Doneva) Miroslaveva irasat, amelyben a szerz6 a két részre osztott
Ciprus alkotmdnyos problémait mutatja be, Zahra Delshad pedig a nemzetkdzi
szervezetek altal megfogalmazott elvarasokbol kiindulva az irani jogszabalyok
alapjan vizsgalja a szellemi tulajdon védelmének egyes kérdéseit.

A Szerkeszt6k biznak benne, hogy e széles kinalatban minden kedves olvasénk
talal az érdekl6dési kérébe tartozd olvasnivalot.

) Prof. Dr. R6th Erika
a Dedk Ferenc Allam- és Jogtudomanyi Doktori Iskola vezet6je
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AKTHAM RA'ED AHMAD ALQATTAMIN™*

Disparities in Human Rights: A Comparative Analysis between Centers and
Peripheries

Abstract: This comparative analysis explores the profound disparities in the realization of
human rights between centers and peripheries, shedding light on the multifaceted factors that
contribute to these discrepancies. Human rights, as enshrined in international conventions and
treaties, are universally recognized as inherent to all individuals regardless of geographical
Jocation. However, this study underscores the undeniable reality that the enjoyment of these
rights varies significantly between regions classified as centers of power and peripheries
characterized by marginalization and socio-economic challenges. The paper draws upon a review
of existing, case studies, and statistical data to provide a nuanced understanding of the
underlying causes and consequences of human rights disparities. It examines the role of
political, economic, and social factors in shaping these dispatities and highlights the ways in which
historical legacies, governance structures, and global power dynamics perpetuate unequal
access to human rights. This analysis offers insights into the experiences of individuals living
in both centers and peripheries, illustrating how access to basic human rights such as education,
bealthcare, and freedom from discrimination can differ dramatically. Additionally, the study
explores the impact of these disparities on broader issues, including migration patterns,
conflict dynamics, and global stability.

Keywords: Human Rights, Center, Periphery, Disparities, Geographical location, Socio-
economic challenges, right to health, right to education, right of freedom of speech.

DOL: https://doi.org/10.46942/SIDM.2024.1.7-22

1. Human Rights

Human rights are fundamental principles that uphold the inherent dignity and
worth of every individual, regardless of their race, gender, religion, or social status.
These rights encompass the freedoms and entitlements that ensure individuals can
live a life of respect, justice, and equality.

The origins of human rights can be traced back to historical developments and
philosophical underpinnings, and while progress has been made, challenges persist
in the pursuit of a world where human rights are universally upheld.

The concept of human rights has ancient roots, with various civilizations and
religious traditions emphasizing the value of human life and dignity. The origins of

* Aktham Ra’ed Ahmad Alquattamin, PhD-student, University of Miskolc, Faculty of Law, Fetenc Dedk
Doctoral School of Law. Supervisor: Prof. Dr. Miklés Szab6 professor emeritus
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human rights can be traced back to ancient civilizations that laid the groundwork
for the principles of justice and fairness. In Mesopotamia, the Code of Hammurabi
(1754 BCE) is one of the earliest known legal codes that enshrined certain rights
and responsibilities for individuals. Similarly, ancient Egyptian, Greek, and Roman
societies introduced concepts of legal equality, protection against arbitrary
punishment, and the notion that certain rights were inherent to all humans.

The modern concept of human rights preservation began to take shape during
the Enlightenment era of the 17th and 18th centuries. Enlightenment philosophers
such as John Locke, Jean-Jacques Rousseau, and Immanuel Kant emphasized the
intrinsic worth and equal moral status of every individual. Their ideas laid the
intellectual groundwork for the later development of human rights.

The late 18th century saw the American Revolution and the Adoption of the
United States Bill of Rights (1791), which enshrined key rights and liberties.
Following this, the French Revolution led to the Declaration of the Rights of Man
and of the Citizen (1789), emphasizing the universal nature of human rights. These
events marked significant milestones in the evolution of human rights preservation.

Religious and philosophical traditions have also played a significant role in
shaping the concept of human rights. In many religious texts, such as the Bible, the
Quran, and various Hindu scriptures, there are references to the inherent dignity
and worth of every individual, emphasizing the importance of compassion, justice,
and respect for human life. Additionally, philosophical thinkers like Confucius,
Aristotle, and Cicero articulated ideas about natural law and the moral foundations
of human dignity.

In a closer past, the modern international community have come up to the
conclusion that human rights preservation should be applied more systematically.

The following section will be concerned with the biggest adopter for human
rights and their preservation around the globe.

2. Universal Declaration of Human Rights (UDHR)

The modern understanding of human rights emerged as a response to the
atrocities witnessed during World War II. The Holocaust and other horrific acts
prompted the international community to seek ways to prevent such tragedies in the
future. The Universal Declaration of Human Rights (UDHR) adopted by the United
Nations General Assembly in 1948 serves as a pivotal milestone. The UDHR
outlined a comprehensive set of rights, including civil, political, economic, social,
and cultural ones, laying the foundation for international human rights law.

“All buman beings are born free and equal in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit of brotherbood.” 1

! Universal Declaration of Human Rights (UDHR). Article 1
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One of the most significant impacts of the UDHR is its role in inspiring and
shaping national legislation. Countries around the world have incorporated its
principles into their constitutions, laws, and policies. The UDHR has acted as a
guide for countries in reforming their legal frameworks to align with international
human rights standards. Through this process, the UDHR exerts indirect pressure
on states to implement and enforce human rights protections at the domestic level.

The UDHR serves as a powerful advocacy tool, enabling individuals, civil society
organizations, and human rights activists to hold governments accountable for their
actions and policies. The declaration provides a clear and universally accepted
framework for assessing violations and promoting accountability. Activists leverage
the UDHR to raise awateness about human rights abuses, mobilize public opinion,
and encourage action by governments and international bodies.

The UDHR has influenced the establishment and operation of international
courts and mechanisms that enforce human rights. For instance, the International
Criminal Court (ICC) references the UDHR as part of its legal foundation in
prosecuting individuals for genocide, war crimes, and crimes against humanity.
Regional human rights courts, such as the European Court of Human Rights and
the Inter-American Court of Human Rights, draw on the principles of the UDHR
to adjudicate cases and ensure justice for victims.

The Universal Declaration of Human Rights holds a unique and critical role in
the enforcement of human rights globally. While it is not a legally binding
instrument in itself, its principles have served as the foundation for the development
of legally enforceable treaties, as well as influencing national legislation, advocacy
efforts, international courts, and diplomatic discussions. Through its normative
power and widespread acceptance, the UDHR continues to guide the journey
toward a world where the rights and dignity of all individuals are respected,
protected, and upheld. As we navigate the complex challenges of the modern world,
the UDHR remains a beacon of hope and a source of inspiration for those working
tirelessly to ensure the realization of human rights for all.

3. Challenges facing Human rights preservation

Despite the huge progress regarding the preservation of human rights,
numerous challenges are standing in the face of these rights, violations are still
noticeable in today’s world. This section will be discussing some of these challenges.

3.1. Cultural Relativism

This term indicates that each person’s beliefs and cultural norms should only be
understood based on that person’s own culture. In other words, these cultural
norms and values should not be evaluated based on another cultural view, as the
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difference between the two will not create a logical medium of judgment or
understanding, simply saying one cannot compare apples to pears.

“If anyone, no matter who, were given the opportunity of choosing from amongst all the nations
in the world the set of beliefs which he thought best, be would inevitably - after careful considerations
of their relative merits - choose that of his own country. Everyone without exception believes his own
native customs, and the religion he was brought up in, to be the best; and that being so, it is unlikely
that anyone but a madman wonld mock at such things. There is abundant evidence that this is the
universal feeling abont the ancient customs of one's conntry.”?

Cultural relativism and human rights are two prominent concepts that frequently
intersect, often sparking debates about the universal applicability of human rights
principles across diverse cultural contexts. Cultural relativism posits that ethical and
moral standards are relative to one's culture, implying that there is no absolute
framework for evaluating behaviors and practices. On the other hand, human rights
uphold a set of inherent entitlements and protections that are universally applicable
to all individuals, irrespective of their cultural backgrounds.

Cultural relativism asserts as mentioned before that the wvalues, beliefs, and
practices of a particular culture should be understood and judged within the context
of that culture itself. Proponents argue that since cultures are distinct and shaped by
historical, social, and geographical factors, it is unjust to impose external moral
standards upon them. Instead, they suggest adopting a stance of tolerance and
respect for cultural diversity, acknowledging that what might be deemed acceptable
or unacceptable varies across different societies.

One of the primary strengths of cultural relativism is its recognition of the
complexity and richness of human societies. It underscores the importance of
avoiding ethnocentrism and appreciating alternative perspectives. However, cultural
relativism also faces criticism for potentially justifying practices that infringe upon
human rights, such as gender-based discrimination, female genital mutilation, or
caste-based discrimination. This prompts a necessary examination of the
relationship between cultural norms and universally accepted human rights.

Finding a middle ground between cultural relativism and human rights requires
careful consideration and nuance. While cultural relativism underscores the
importance of cultural autonomy, it cannot be used as a blanket justification for
human rights violations. Similarly, human rights should not be wielded as a tool for
cultural imperialism. Instead, an approach that acknowledges both the diversity of
cultures and the universal rights of individuals is essential.

One of the biggest examples on the conflict between the two is the middle east
and the relationship between the two genders (males and females). In the middle
east, women are treated mainly as housewives, their sole purpose in a household is
actually taking care of the household compared to the western world where women

2 The Madness of Cambyses (3.16-38).

10



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

actually achieved equality and at points even exceeded male dominancy. For some
middle eastern countries, women are not allowed to work or travel somewhere
unless they have a written permission of their husbands or male guardians, or being
accompanied by a male guardian. As the inequality between the two genders is
obvious in the eyes of westerns, the eastern world represented by both its males and
females do not perceive this inequality quite exactly the way the western world does,
culturally-wise, most women of the middle east see this as a normal relationship and
consider themselves as the caretakers and the men to be the providers. In my
personal expetience as a middle eastern, I have never saw any oppression against
women in my surrounding and love and harmony were in the air among the families.
This shows a good example on why a culture should be judged by its own standards,
values, and norms. In the case of the middle east, the Islamic religion is the main
reason along with the Arabic cultural values for this seemingly inequality between
the two genders. In this scenario, a woman who does not want to work unless she
got a permission is not quite oppressed but rather brought up to have this mentality
and it is deeply installed in her. Scenarios like this makes us question when human
rights are really violated and when it’s conflicting with a cultural norm.

On the other hand, there are few feminist organizations in the middle east, but
they lack real power and barely make any changes regarding the matter. This can be
due to the few numbers they have and the very little political effect and the little
support that they receive from their governments and communities.

3.2. Violence and conflict

Ironically speaking, the very same reason that led to this modern international
uprising regarding human rights, is at the same time one of the challenges that is still
facing the progress of preserving them.

Armed contflicts and political instability often result in the violation of human
rights. Disregard for the rule of law, displacement of populations, and the use of
torture and violence continue to undermine the realization of human rights in
conflict zones.

An example worth to be mentioned here is the brutal war that is currently taking
place in Ukraine issued by Russia. According to the UN refugee agency, the number
of Ukrainians who are internally displaced is 5.1 million, 6.2 million Ukrainians
sought refuge globally, and around 17.6 million Ukrainians are in need of
Humanitatian assistance.’

The Syrian Civil War (2011-present) is also an ongoing conflict that resulted in
numerous human rights violations. The Assad regime has been accused of using
chemical weapons, indiscriminate bombings, and torture against civilians. Rebel

3 The UN Refugee Agency. 2023. https://www.unrefugees.otg/emergencies/ukraine
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groups have also been criticized for their treatment of prisoners and civilians. The
conflict started when the people of Syria started demanding for a new regime or
fixings in the current one because they thought the Assad family have been
restricting Syria from achieving any more developments, but Assad have set his
mind that his throne inherited from his family (even though the country is a republic
and the people have the right to vote and choose their leader), is not going to be
lost, and he started fighting the protests with armed forces and that lead to a civil
war that resulted in huge numbers of deaths and refugees around the globe and an
unstable Syria until today.

“As the Syria crisis enters its twelfth year, the humanitarian situation is more difficult
than ever. An estimated 15.3 million people need humanitarian assistance and more than balf
of the population remains displaced from their homes - including 5.3 million refugees living in
neighboring countries and more than 6.8 million internally displaced inside Syria. Women and
children comprise more than two thirds of those displaced. Over the years, Syrians have shown
remarkable resilience, but as war continues, hope is fading fast. Over 90 percent of Syrians
live under the poverty line and it's estimated that 12 million people are food insecure and 2.5
million are severely food insecure as of Jan 2023.

Rwandan Genocide (1994): The ethnic conflict between the Hutu and Tutsi
populations in Rwanda resulted in a genocide where an estimated 800,000 people
were killed in just 100 days. This atrocity involved mass killings, sexual violence, and
displacement of populations.

Political conflicts and the seek of dominance and power is killing nothing but
humans and their rights, no other possible outcome is expected from such conflicts
that lead to wars. Although the international community is trying to get united and
find some sort of international code to coexist equally and peacefully, there are still
many men in power who are dreaming of achieving the opposite and turn the table
of power to their own interest and their nations to be the dominant over other
nations, this greed for power has always been and will be the worst human rights
violator because people tend to show their true colors in times of war.

3.3. Discrimination and Inequality

Discrimination based on factors such as race, gender, religion, sexual
orientation, and disability remains a pervasive issue. Marginalized groups face
barriers to accessing education, healthcare, and economic opportunities,
perpetuating cycles of inequality.

*The UN Refugee Agency. 2023. https://www.unrefugees.org/emergencies/syria
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As much understanding and tolerance today’s world shows, there are still racial
profiling cases and discrimination based on race and other classification of
discrimination. These hideous acts of classifying people based on their looks or
beliefs can be easily spotted in most communities and it is opposing to the very core
of what human rights stand for.

For instance, the American society can be taken as an example of tending to
show inequality of opportunities among its different ethnicity groups, the American
society’s cornerstone and very base was and is migrants, but still the white American
is having better living conditions than other races in that society. A survey
conducted by PEW Research Center in 2019, states that “A majority of adults say that
being white helps people’s ability to get abead in the conntry at least a little (59%); 28% say being
white neither helps nor burts and 12% say it hurts. On the flip side, a majority (56%) sees being
black as a disadvantage, with 25% saying it burts people’s ability to get abead a lot. About a
guarter (26%) say being black neither belps nor hurts and 17% say it helps at least a little. More
also say that being Hispanic hurts people’s ability to get abead in this conntry (51%) than say it
belps (18%) or that it neither helps nor bhurts (30%).”>

As these numbers show, and with the ease of witnessing this by simply scrolling
through your social media platforms, you will notice that such a country who is
considered to be one of the world leaders and the country considered to be the ideal
model of the free world, is having these kinds of behaviors in its own society
violating the very freedoms that it promises.

But on the other hand, we cannot deny the American role and effect on solving
some global level issues with what aligns with the international society’s views. As a
super power, it has its own acts against violations of human rights globally. For
instance, it applied economic sanctions against some countties for their violations
in what was considered as one diplomatic solution to avoid declaring wars and
dealing with them by force in order to put pressure upon the violators to force them
to alter their behavior independently from the United Nations.

Another example to be shown here is how Greece treated refugees and asylum
seckers. Greece, as a European Union member state, is subject to international and
regional human rights obligations that dictate the treatment of migrants, including
refugees and asylum seckers. These obligations include adherence to the United
Nations Universal Declaration of Human Rights, the 1951 Refugee Convention,
and the European Convention on Human Rights (ECHR). However, the reality on
the ground often falls short of these standards. This challenged human rights and
put the refugees in a really bad situation when they reached the costs of Greece, the
way these refugees were treated can be illustrated as follows:

5> PEW Research Center. 2019. 2. Views of racial inequality. https://www.pewresearch.org/social-
trends/2019/04/09/ views-of-racial-inequality
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Overcrowded Detention Facilities: One of the most pressing concerns is the
overcrowding of detention facilities. Due to the sheer volume of arrivals, many
migrants find themselves in overcrowded and unsanitary conditions, which can
result in a lack of access to basic amenities, such as clean water, proper sanitation,
and medical care.

Prolonged Detention: Migrants in Greece may be detained for extended periods,
sometimes exceeding the legal limits defined by both Greek and international law.
Prolonged detention can have serious mental and physical health implications for
detainees and can be considered a violation of their right to liberty and security.

Inadequate Legal Safeguards: Many migrants are detained without proper legal
safeguards, such as access to legal representation and interpreters. This lack of due
process can lead to arbitrary detention, denying individuals the right to a fair and
timely legal process.

Children in Detention: Greece has also detained children, including
unaccompanied minors, in violation of international standards that prioritize their
best intetests. Detaining children, even for short periods, can have detrimental
effects on their physical and psychological well-being.

Asylum Seekers and Vulnerable Groups: Asylum seekers, who have the right to
seck protection, are often detained alongside irregular migrants. Vulnerable groups,
including victims of trafficking and torture survivors, are not always propetly
identified and protected, which violates their right to seek asylum and protection
from harm.

Lack of Alternatives to Detention: Greece has been criticized for not
implementing effective alternatives to detention, such as community-based
supervision programs or open reception centers. Alternatives to detention are not
only more cost-effective but also more humane and respectful of migrants' rights.

Most of the modern world’s societies have a slice of oppressed and 274 degree
citizens. The human rights movement still have to do some work in order to make
this world a better version in terms of equality, and infusing in the minds of people
that behind the skin and the way someone looks, there is nothing but another human
being who is worth to be given an equal chance.

3.4. Cyber Challenges

The advent of the digital age has revolutionized the way we communicate,
conduct business, and access information. While the internet has brought countless
opportunities for global connectivity and information sharing, it has also given rise
to a new set of challenges that directly impact human rights

3.4.1. Online Surveillance and Privacy Invasion
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One of the foremost cyber challenges to human rights is the pervasive online
surveillance conducted by governments and private entities. The mass collection of
personal data through various digital platforms has raised concerns about the
erosion of privacy rights. Surveillance programs, often justified on national security
grounds, have the potential to stifle free expression and discourage individuals from
exercising their right to free speech and association online. Citizens may become
self-censoring due to the fear of being monitored, limiting their ability to engage in
open and critical discourse.

3.4.2. Censorship and Content Control

Even though the internet and specifically social media have granted people all
over the world the ability to be heatd and seen, it still is under the control of
governments as it is a dangerous tool that is totally understandable to be monitored,
but what will happen if the government itself was the abuser of these online
platforms? Then this new instrument that allowed human rights spread wider, can
also be used to oppress these rights.

Governments and online platforms exercise significant control over the content
that is accessible to users. While some forms of content moderation are necessary
to combat hate speech, misinformation, and harmful content, overzealous
censorship can infringe upon freedom of expression. The suppression of dissenting
voices or the stifling of political opposition can undermine democratic principles
and human rights.

3.4.3. Online Harassment and Cyberbullying

The anonymity provided by the internet has facilitated online harassment and
cyberbullying, which can have severe consequences on an individual's mental health
and overall well-being. Such harassment may discourage individuals, particularly
marginalized groups, from participating in online spaces and exercising their right
to free speech.

3.4.4. Digital Divide and Access to Information

Access to the internet is not uniform across the globe, leading to a digital divide
that disproportionately affects marginalized communities. Limited access to the
internet restricts individuals' ability to access information, education, and job
opportunities, undermining their economic and social rights.

In an increasingly interconnected world, cyber challenges are undeniably
affecting human rights. Addressing these challenges requires a multi-faceted
approach involving governments, civil society, and technology companies.
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Safeguarding human rights in the digital age necessitates the development of robust
legal frameworks, responsible digital policies, and technological innovations that
prioritize privacy, security, and freedom of expression. Balancing these concerns is
essential to ensure that the benefits of the digital age are accessible to all while
upholding the fundamental principles of human rights.

4. Center-Periphery Theory and Human Rights

On the international level, human rights differ in terms of how they are to be
applied, and on how much are they respected and preserved.

In a theory that talks about relationships between core areas, or centers, and
peripheral areas, or peripheries, and how a powerful state can provide a more eased
life in general and provide more opportunities from those states who are in the
phase of developing, and what is keeping those states in that phase.

Center/periphery theoty is a framework in social and economic geography that
explains the relationships between core areas, or centers, and petipheral areas, or
peripheries, within a larger system. The theory suggests that a core-periphery
structure exists in most societies and economies, with the core being the dominant,
prosperous, and highly developed center, and the periphery being the less
developed, marginalized, and subordinate regions.

The theory suggests that the core-periphery relationship is maintained and
reinforced through a variety of mechanisms, including trade policies, investment
flows, and cultural practices. The core benefits from the exploitation of the
periphery, while the periphery is often subject to economic, social, and political
instability.

In other words, centers are benefiting from peripheries in terms of economy,
and still oppose control either directly or indirectly upon some peripheries in terms
of politics. This weak position of the peripheries and their constant need for the
centers for political guidance and economic aid lead to a noticeable difference on
how the two societies are formed, affecting essential aspects such as human rights.

The intricate relationship between human rights and the theory of central-
periphery serves as a compelling lens through which to examine the dynamics of
power, inequality, and social justice on a global scale. Human rights, encompassing
fundamental freedoms and protections inherent to all individuals, intersect with the
center-periphery theory, a socio-political framework that delineates the disparities
between dominant and marginalized regions or groups within a society or the world
at large. This intersection unveils a complex web of interdependencies, shedding
light on how the distribution of power and resources can either uphold or infringe
upon the basic rights and dignity of individuals, particularly those situated in
peripheral or disadvantaged positions. Understanding this linkage is crucial in
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navigating the challenges of contemporary society and striving towards a more
equitable and just world.

The center-periphery theory in this context may suggest some issues that are
limiting the preservation of human rights in some societies compated to others.

4.1. The Socioeconomic factor

A significant factor contributing to the differences in human rights between
centers and peripheries is the socioeconomic divide. Centers, typically found in
economically developed regions, often have greater resources and infrastructure to
ensure the protection of human rights. Access to education, healthcare, and social
services tends to be more robust in centers, leading to higher standards of living and
greater opportunity for their residents to exercise their rights.

In contrast, peripheries often lack the necessary resources and development to
adequately protect human rights. Poverty, limited access to education and
healthcare, and inadequate infrastructure can hinder the realization of rights such as
the right to education, the right to health, and the right to work. These disparities
perpetuate a cycle of disadvantage that can lead to further violations of human
rights.

By being born in the wrong weaker country, one might be deprived from these
very essential rights such as education and healthcare. Not having access to these
rights because of the bad economic situation of the country is not considered as a
crime in itself, but the shorthand that is being reached out for these peripheries from
the centers is though.

In today’s wotld, funds atre raised and donations are being granted to different
causes seen as important, but not providing the necessary aid that these weaker
countries need.

As much as the African continent is getting help from the international
community, we still did not fulfill the goal of obtaining full human rights
preservation in that continent for example, and many other examples can be
provided of countries that are in desperate need for help, but only some is being
provided by the stronger economies and entities.

For comparison, the United States, a powerful center, socio-economic
disparities are evident in access to education, healthcare, and economic
opportunities. Affluent communities often benefit from better-funded schools,
high-quality healthcare services, and more extensive employment opportunities,
while marginalized communities face systemic barriers.

In South Africa, as a periphery nation, socio-economic disparities are deeply
entrenched, often along racial lines due to the historical legacy of apartheid. While
progress has been made in addressing these disparities post-apartheid, significant
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challenges remain, particularly in rural areas. Access to quality education, healthcare,
and employment opportunities is often limited in periphery regions, perpetuating
social inequality.

This can be seen as an indirect violation of human rights, the world as human
as it may sound with all the speeches and words uttered, is yet not ready to provide
ultimate scarification for the cause of the equality of human beings in terms of rights
and opportunities. Selfishness and political agendas seem to be standing in the way
until today.

4.2. Political Instability and Governance

Political stability and effective governance play a pivotal role in safeguarding
human rights. Centers often benefit from stable political systems, well-functioning
institutions, and a strong rule of law that work together to uphold human rights.
The checks and balances in these societies contribute to the protection of civil and
political rights, such as freedom of speech, assembly, and patticipation in the
political process.

Peripheries, on the other hand, may struggle with political instability, weak
governance, and corruption. These challenges can result in violations of human
rights, including restrictions on freedom of expression, suppression of dissent, and
limited political participation. In such environments, individuals may be afraid to
advocate for their rights due to potential repercussions.

Violations against freedom of expression can be easily noticed in the middle east
for instance, one example that’s worth mentioning here happens to be my very own
country, Jordan.

Recently in Jordan, a new law was passed and adopted that implicates severe
punishment for minor acts over social media or the internet, sometimes as minor as
republishing a false news, this might get one facing jailtime up to 3 months, and a
financial penalty waving between 7 and 28 thousand dollars.¢

Jordan is actually a cesspool when it comes to corruption and abuse of power
on the expense of human rights. I recall an incident where teachers uprose back in
2019 against taking some rewards and bonuses that were promised but never
fulfilled with no clear justification, but when the teachers’ community represented
by their union gathered itself through social media, the government started to pull
a card that we are pretty familiar with by now which is blocking social media and
interrupting internet connection in order to decrease the spread of the word.
Nevertheless, teachers from around the country consented on having a protest in a
vital point of the capital city Amman. The union had around 100 thousand enrolled

¢ Aljazeera.net. 2023. https://www.aljazeera.net/news/2023/8/12
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teachers by that time’, as the due day came, teachers from all around the country
woke up to head to the capital city to express their minds about not accepting cutting
off their paychecks unjustifiably, but they ran into police forces blocking their ways
to the capital city and blocking their buses from moving on, the teachers then started
marching on highways towards the city that was many miles away from some of
them, after things took this turn and the government started to understand the
seriousness of the strike and protest, and as much as peaceful and responsible the
teachers were performing their right of expressing themselves, they were still faced
with arbitrary arrests, and many teachers have spoken about a treatment that does
not fit what a teacher represents in a society.

Many other examples can be shown in Jordan and the middle east about human
rights violations and abuse of power, the corruption level tend to show an increasing
pattern in that side of the world, but what is the international community doing
about such violations? According to the Human Rights Watch website, “Irz 2021, the
US president requested US$1.275 billion in Foreign Military Financing, Economic Support, and
other aids fo Jordan. This exceeds the amount outlined in the 2018 Memorandum of
Understanding between the United States and Jordan. The US did not publicly criticize human
rights violations in Jordan in 2021, except in annual reports of the State Department and other
agencies.

Jordan is a member of the Saudi Arabia and UAE-led coalition fighting the Houthi forces
in Yemen, which continues to commit violations of international human rights and humanitarian
law in Yemen.”®

This emphasizes the fact that the world knows about the human rights
violations, but still turning a deaf ear to them for reasons that obviously better
remain undeclared.

5. Global efforts to preserve Human Rights

Many forms of fighting for human rights are taking place around the globe, the
effort of preserving and embracing these rights is an ongoing one.

The creation of international human rights instruments is one of the primary
ways the international community is working with to preserve human rights. These
documents establish a legal framework for the protection and promotion of human
rights. The Universal Declaration of Human Rights (UDHR), adopted by the United
Nations in 1948, serves as a foundational document that outlines a comprehensive
set of rights and freedoms. Subsequently, numerous treaties and conventions have
been developed to address specific aspects of human rights, such as the Convention

7 BBC Arabic. 2020. https://www.bbc.com/arabic/middleeast-53540732
8 Human Rights Watch. World report 2022. https://www.hrw.org/world-report/2022/country-

chapters/jordan
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on the Elimination of All Forms of Discrimination Against Women (CEDAW) and
the Convention on the Rights of the Child (CRC).

Also, to ensure that states adhere to their commitments under international
human rights instruments, various monitoring and reporting mechanisms have been
established. These mechanisms allow for the assessment of a state's compliance with
its human rights obligations. For example, the United Nations Human Rights
Council conducts Universal Periodic Reviews (UPRs) of each member state's
human rights record, providing an opportunity for scrutiny and recommendations.
Additionally, treaty bodies oversee the implementation of specific human rights
treaties, reviewing state reports and issuing recommendations to improve
compliance.

Civil society organizations, human rights activists, and non-governmental
organizations (NGOs) play a crucial role in preserving human rights by advocating
for their protection and raising awareness about violations. These entities often
collaborate with international organizations and governments to shine a spotlight
on human rights abuses. They provide support to victims, document violations, and
pressure governments to take action. Examples of such organizations include
Amnesty International, Human Rights Watch, and the International Federation for
Human Rights (FIDH).

Preserving human rights often requires addressing situations of conflict and
instability. The international community, through organizations like the United
Nations, deploys peacekeeping missions to conflict zones to protect civilians and
help restore stability. These missions often include human rights components tasked
with monitoring and reporting on human rights abuses, promoting reconciliation,
and supporting transitional justice processes.

In cases of severe and systematic human rights abuses, the international
community may resort to sanctions and accountability measures. Sanctions can
target individuals, entities, or even entire countties responsible for human rights
violations, with the aim of pressuring them to change their behavior. International
tribunals, such as the International Criminal Court (ICC), are established to hold
individuals accountable for the most egregious crimes against humanity, including
genocide, war crimes, and crimes against humanity.

There were also literary works that worked on inspiring the advocacy of human
rights, here are some of them with a glance of an abstract about their content:

"Uncle Tom's Cabin" by Harriet Beecher Stowe: Published in 1852, "Uncle
Tom's Cabin" was a groundbreaking novel that exposed the horrors of slavery in
the United States. Stowe's vivid portrayal of the suffeting endutred by enslaved
individuals helped galvanize the abolitionist movement, leading to significant
advancements in human rights.

"The Diaty of Anne Frank" by Anne Frank: "The Diaty of Anne Frank" is a
poignant account of a young Jewish gitl's life in hiding during World War II. Anne's
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diary, discovered after her death, provides a firsthand perspective on the atrocities
of the Holocaust and the importance of preserving human rights, especially the right
to life and freedom from discrimination.

"Cty, the Beloved Country" by Alan Paton: Set in apattheid-era South Africa,
Alan Paton's novel "Cty, the Beloved Country" explores the racial injustice and
inequality faced by black South Africans. Through its powerful natrative, the book
shed light on the human rights violations in the country, contributing to
international awareness and condemnation of apartheid.

"I Am Malala" by Malala Yousafzai: In her memoir, Malala Yousafzai, a Pakistani
advocate for gitls' education, narrates her journey from being targeted by the Taliban
to becoming a global symbol of resilience and the right to education. Her story has
inspired countless individuals wotldwide to champion the cause of gitls' education
and human rights.

The preservation of human rights is a collective responsibility that involves the
international community working in harmony. Through the creation of international
human rights instruments, monitoring mechanisms, advocacy, peacekeeping,
sanctions, and accountability measures, the international community strives to
protect and promote human rights globally. While progress has been made,
challenges persist, and ongoing efforts are essential to ensure that human rights are
respected and upheld for all individuals, regardless of their circumstances or
location.

The world is still fighting for the human rights to be fully valued and preserved,
there are many challenges as discussed throughput this paper, some of them are
linked to whether you were born in a center or a periphery, and some are not, but
surely, they are all linked to us being just humans.

In conclusion, safeguarding human rights in both centers and peripheries is an
indispensable imperative for a just and equitable world. It is essential to recognize
that human rights are universal and indivisible, and their protection should extend
to every corner of our global community. Whether in the bustling heart of urban
centers or the remote outskirts of society, upholding human rights ensures the
dignity, freedom, and equality of every individual. To achieve this noble goal, we
must remain vigilant, advocate for justice, and promote policies that prioritize the
well-being and rights of all, regardless of their geographic location or social status.
Only through our collective commitment to preserving human rights can we create
a world where every person enjoys the full spectrum of their inherent rights and
freedoms, fostering a future marked by justice, inclusivity, and human dignity.
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The limits of freedom of expression in the light of the regulations about
cyberbullying

Abstract: Social media has radically transformed the way people communicate with each
other, allowing people's thoughts to reach the masses in an instant. But not all thoughts are
beneficial. One of the most damaging phenomena of social media is cyberbullying, which
poses the greatest threat to young people. Several countries have already introduced
legislation to tackle the problem. In my study, I will describe the regulations in the United
States of America and Japan and conclude with the dilemma of what obstacles the legislator
may face in relation to freedom of expression.

Keywords: cyberbullying, Japan, USA, social media, school, internet

Absztrakt: A kozo6sségl média gyokeresen atalakitotta az emberek kézti kommunikacidt
azzal, hogy lehet6vé tették, hogy az emberek gondolatai pillanatok alatt témegekhez jussanak
el. Azonban nem minden gondolat hasznos. A kozosségi média egyik legkartékonyabb
jelensége a cyberbullying, amely a legnagyobb veszélyt a fiatalok szamara jelenti. A probléma
kezelésére mar tobb orszagban is hoztak jogszabalyokat. Tanulmanyomban az Amerikai
Egyesiilt Allamokban és Japanban hatalyos szabalyozast ismertetem, végezetiil pedig arra a
dilemmara fogok kitérni, hogy a véleménynyilvanitas szabadsagaval kapcsolatban milyen
akadalyok gordiilnek a jogalkotd elé.

Kulcsszavak: cyberbullying, Japan, USA, kéz6sségi média, iskola, internet

DOIL: https://doi.org/10.46942/SIDM.2024.1.23-37

1. Introduction

The most important element of human life is self-expression, which is primarily
achieved through communication. Communication has developed in parallel with
the development of humanity. With the advent of writing and later printing, the
spread of ideas became quicker. The emergence of the internet has been the biggest
impact on modern communication, the spread of which is proven by the fact that
by 2023 almost three quarters of the wotld's population — 5.19 billion people! — is
connected to the internet. The internet has completely transformed the way people
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communicate with each other. The media that people used to consume exclusively
offline has now appeared online, creating a new and unprecedented form of
publicity

The biggest impact on communication has been the emergence of social media
sites. Social media sites are among the sites with the largest user base on the Internet.
This is illustrated by the fact that almost 90 percent — 4.88 billion people? — of the
world's internet users is a user of a social media site. These sites have made it
possible for one petson's opinions or ideas to reach the masses in a short time. This
opened the possibility of a hitherto unimaginable and untainted freedom of
expression.

However, some of the content on social media can be particularly malicious and
can pose a threat to the mental health of users. One of which is cyberbullying, also
known as online harassment. The harmfulness of cyberbullying is well demonstrated
by the fact that it is one of the possible causes of depression in youth?, which can
have negative effects on their lives later in adulthood.

My study will focus on the US and Japanese regulation of cyberbullying and the
impact this regulation may have on freedom of expression.

In the first part of my paper, I will discuss possible definitions of cyberbullying.
One of these definitions is to take into account of the differences between
cyberbullying and bullying in general, and the other one is to conceptualise
cyberbullying through its main characteristics. In addition to these, I think it is
important to cover the possible ways in which cyberbullying can take place, as most
people will have already encountered some form of it and understanding it may be
easier through these.

In the next part of my study, I would like to explore the cyberbullying legislation
in the United States of America and Japan. I have chosen these two countries
because both have played a major role in the development of the mass culture of
the 21st century - of which social media is one of the grounds - and because there
are also significant cultural differences between the two countries, which have
resulted in different legal traditions.

In the next section, I will present the critical voices against the regulation of
cyberbullying through a well-known case. Since the 21st century has also created
obstacles to freedom of expression, I consider this an important and relevant issue,
the answer to which may even transform the way future generations interact.

Based on the above, my study aims to give an idea of the threats that
cyberbullying poses in the online space, but it is still quite difficult for the legislator

2 Number of internet and social media users worldwide as of July 2023,
https://www.statista.com/statistics/617136/ digital-population-wotldwide / (30.09.2023)
3 Types of Cyberbullying https:/ /socialmediavictims.org/ cyberbullying/types/ (30. 09. 2023.)
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to provide an adequate response to the problem, as there is a chance that the
freedom of expression will be enforced in the process of regulation.

2. How to define cyberbullying?

As I emphasised in the introductory chapter, cyberbullying is one of the most
important and most pressing problems on the internet, alongside hate speech, and
is closely linked to freedom of expression. Cyberbullying, also known as online
harassment, is a difficult concept to define, as it can be interpreted both narrowly
and broadly due to the special characteristics of the concept. Bullying itself has a
long-standing presence in our society, the main features of which can be seen in its
counterpart, that manifests on the Internet.

One way of approaching the concept of cyberbullying is to explore the
differences and similarities between general harassment and cyberbullying.
Technological developments have transformed the practice of bullying beyond
simple everyday communication. Cyberbullying has six unique characteristics that
distinguish it from traditional bullying*. Cyberbullying is permanent and persistent,
as it does not end at the border of the school or working place, it can reach a wider
audience - due to the speed of online communication - than simple bullying, the
perpetrators act under the protection of anonymity, which makes them less
detectable by the authorities, therefore the potential effects of cyberbullying are
much more dangerous for the victim than for its offline counterpart.

Several conclusions can be drawn from this interpretation of cyberbullying. On
one hand, bullying is structurally transformed using the Internet as a communication
channel. Cyberbullying takes a permanent place in the victim's life, as the Internet
allows the perpetrator to harass them continuously, even twenty-four hours a day.
Bullying does not stop at the school or workplace, but follows the victim to their
home, where they should feel as safe as possible. The internet has also significantly
expanded the ways in which harassment can be committed, most of which the
victim cannot even defend themselves against. Another characteristic of the internet
that affects cyberbullying is its almost infinite scope. Harmful messages about the
victim can reach plenty of people in a mere moment. We are all familiar with the
saying that "what's on the internet stays on the internet", but this does not apply
only to content that users voluntarily share about themselves. To remove personal
secrets and embarrassing images and videos shared without consent of the victim
from the internet is almost impossible, so victims may face the effects of harassment
beyond the harassment. The key feature of online harassment is the anonymity

4+ HALLMARK, K.: Death by Words: Do United States Statutes Hold Cyberbullies Liable for Their Victims’
Suicide?, 60 Houston Law Review 727, 2023, https://houstonlawreview.otg/article/ 73672-death-by-
words-do-united-states-statutes-hold-cyberbullies-liable-for-their-victims-suicide (2023. szeptember 23.)
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behind which perpetrators hide. Behind untraceable fake names and usernames, the
bully is almost untouchable. The same can be said for crimes committed on the
internet in general, and authorities can face significant obstacles in detecting such
cases. Another possible way of defining cyberbullying® is through its main
characteristics®. One of these key characteristics is that cyberbullying is mostly
carried out through some kind of technical tool. This can range from simple SMS
to sharing videos on social media sites. In addition to the above, this can also serve
to distinguish between regular harassment and cyberbullying, as if the harassment is
not carried out through digital means, it falls into the category of general harassment.
The second aspect establishes the link between the two forms of harassment, as it
is one of the key characteristics of general harassment as well. This is that
harassment is motivated by malicious intentions. The activity must be aimed at the
psychological distress of the victim.

In my opinion, the simplest way to define cyberbullying is to consider the forms
how it can manifest in the online space. Cyberbullying can take many forms on
electronic devices, but it is mostly a phenomenon linked to online communication.
In the following, I would like to highlight some of the ways in which cyberbullying
can happen, to give you an idea of what it is.

One of the most common forms of cyberbullying is "flaming””’. Flaming is when
one user, usually on a social media site, abuses verbally another user in a rude tone
of voice in public. This usually takes place during an argument and is triggered by
the different opinion or some other characteristic of the victim. This type of
cyberbullying can usually unfold in the comment section below a post. Such
comments are not usually based on facts and are usually aimed at causing emotional
harm for the victim. A typical example is when the victim shares a picture of
themselves, and the perpetrator starts insulting the victim's appearance underneath

The other form of cyberbullying is substantially the activity for which it is
named: when bullying occurs through social media or other online community
platforms. The forms of harassment® can range from simple insults to life-
threatening threats. Because harassment takes place in the online space, it can last
anywhere from a few minutes to years. It usually takes place in a similar way to

5 HALLMARK, K.: Death by Words: Do United States Statutes Hold Cyberbullies Liable for Their
Victims® Suicide?, 60 Houston Law Review 727, 2023, https:/ /houstonlawreview.org/article/73672-death-
by-words-do-united-states-statutes-hold-cyberbullies-liable-for-their-victims-suicide  (2023. szeptember
23)

¢ cyberbullying https://dictionary.cambridge.org/dictionary/english/cyberbullying  (30.09.2023)

75 Most Common Forms of Cyberbullying https://www.netsweeper.com/education-web-filtering/5-
most-common-forms-of-cyberbullying (30.09.2023)

8 5 Most Common Forms of Cybetbullying https://www.netsweepet.com/education-web-filtering/5-
most-common-forms-of-cyberbullying (30.09.2023)
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offline harassment. The perpetrator can be anyone from a stranger, or a schoolmate,
or even an ex-partner.

Cyberbullying has passive ways of committing as well. Excluding® someone from
a community can inflict deeper wounds on a schoolchild than verbal abuse. This
kind of systematic negligence can also take place in the online space. Exclusion can
also be purposeful, aimed in its entirety at inflicting psychological damage on the
victim.,

The other passive form is impersonation'’. This can be done in two ways. On
the one hand, the perpetrator can impersonate the victim on one of the social media
sites, and by his or her actions - which the public will attribute to the victim - damage
the victim's social respect. On the other hand, the perpetrator may impersonate
somebody else to the victim in otder to gain the victim's trust and obtain
confidential information from them. An example of the latter is the case of the
American teenager Megan Meier!!, who was contacted by the family of one of
Megan's ex-friends through a boy's profile. Megan quickly developed a trusting
relationship with the boy, but later he began to harass her with abusive messages,
and she later committed suicide. Megan Meiet's story will be explained in more detail
in a later chapter, as her case is closely linked to the cyberbullying legislation of the
United States.

In my opinion, the next form of cyberbullying!'? can cause the most profound
damage to the victim's life. This activity can even be seen as a continuation of the
impersonation described above, as it primarily involves the sharing of confidential
information obtained from the victim without their permission. This is referred to
in internet slang as "doxing", or as "outing!#" if the confidential information is the
victim's gender or sexual orientation. Their main motive is to put the victim in a
situation of duress by placing him or her in the public eye against his or her will.
The disclosure of information may be accompanied by extortion. A typical example
of this type of cyberbullying is the case of Amanda Todd!®. Amanda Todd was a
Canadian teenager who met a man through the internet. The man quickly gained
Amanda's trust, so much so that he took intimate photos of her duting a video chat
without her consent. He then harassed Amanda for years, threatening her with

? Social Exclusion and Bullying https://cyberbullying.otg/social-exclusion-and-bullying (30.09.2023)

10 PATCHIN, J. W.: Impersonation — a serious form of eyberbullying? https:/ / cybetbullying.org/ social-exclusion-
and-bullying (30.09.2023)

1 Megan’ Stoty https:/ /www.meganmeierfoundation.org/ megans-story#

12 HINDUJA, Sameer: Doxing and Cybetbullying, https://cyberbullying.org/doxing-and-cyberbullying
(30.09.2023)

13 doxing https://dictionary.cambridge.org/ dictionary/english/doxing (30.09.2023)

14 outing https://dictionary.cambridge.org/ dictionary/learner-english/outing (30.09.2023)

15 Dean, M.: The Story of Amanda Todd https:/ /www.newyorket.com/ culture/culture-desk/the-story-of-
amanda-todd (30.09.2023)
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sending the pictures to her classmates. Amanda turned to drugs and alcohol. She
turned completely inside out, which resulted in her isolation from her classmates.
Before her suicide, Amanda made a video!¢ in which she tells her story through
cards. The video quickly went viral, and Amanda became the face of cyberbullying
victims.

Having gone through what can be considered cyberbullying, in the next chapter
I would like to look at the US and Japanese legislation.

3. Regulation of cyberbullying in the United States and Japan

In the following chapter, I would like to desctibe the regulation of cyberbullying
in the United States of America and Japan. I have chosen these countries because 1
believe that both have contributed significantly to the spread of the Internet by
bringing significant technological advances to the world. In 2023, 82.9 percent of
the total population of Japan used the Internet, while 74.4 percent were registered
users of a social media platform!”. The proportion of Internet users — 91.8 percent
of the total population — is more notable in the United States, but the number of
social media users - 72.5 percent - lags behind the Japanese number!8. The above
data shows that in both countries under study, the presence of citizens on social
media sites is prominent, and that the prevalence of cyberbullying, which is one of
the possible channels for harassment through social media'?, is increasing. However,
in addition to these similarities, it is important to point out that the two states have
developed at different rates, due to their radically different cultures, which has
resulted in different legal traditions. In the light of this, I would like to examine the
two countties' rules on cyberbullying in the following.

3.1. Regulation of the United States

In the United States of America, the regulation of cyberbullying - especially
when it is limited to the school environment - is a serious social issue. This is
illustrated by the fact that almost the entite adult US population sees cyberbullying
as a problem, with 55 percent seeing it as a serious problem and 37 percent as a

16 My Story: Struggling, bullying, suicide, self harm https://www.youtube.com/watch?v=vOHXGNx-
E7E (30.09.2023)

'7 Digital 2023: Japan, https://datareportal.com/reports /digital-2023-japan (2023. 09. 27.)

18 Digital 2023: The United States of America: https://datareportal.com/reports/digital-2023-united-
states-of-america (2023. 09. 27.)

19 Cyberbullying: What it is and how to stop it: What teens want to know about cyberbullying. ,
https:/ /www.unicef.org/end-violence /how-to-stop-cybetbullying (2023. 09. 27.)
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minor problem?. Online harassment affects young people in the US the most, 64
percent of young people have experienced some form of cyberbullying in their life?!.
The conceptual elements of cyberbullying include the fact that it is committed with
some form of electronic means of communication.

First of all, it should be pointed out that currently cyberbullying has no federal
level regulation in the United States??. In the United States, cyberbullying is regulated
in different ways through different sources of law. For example, this form of
bullying can appear as a criminal offence in criminal codes, but the most common
form of online bullying is addressed through school policies?. The lack of regulation
at the federal level means that there is considerable divergence between the states.
The two strictest states are Maryland and Wyoming, where offenders can receive up
to 10 years in prison, while the least strcts are Hawaii and South Carolina, whete the
maximum is 30 days?*.

Secondly is the way in which these laws on cyberbullying are drafted. Often, the
death of a high-profile cyberbullying victim triggers a movement to revise
cyberbullying legislation. There are cases where this goal is met, and the state
legislature tightens its laws to avoid similar tragedies in the future. These laws are
usually named after the victim whose tragedy ultimately led to the new legislation.
This is illustrated by the case of David Molak. David Molak was a 16-year-old boy
living in San Antonio, Texas, who was driven to suicide by his schoolmates by
harassing him on social media with the threatening of stealing his gitlfriend, making
insulting comments about his appearance, and receiving death threats®. After
David's death, his patents set up a foundation to fight all forms of harassment
through education, legislation and law enforcement. The work of David's parents
culminated in Senate Bill 179, also known as David's Law. The law made changes
to the Texas Education and Criminal Code and also reflected the patterns that
characterize state legislation in other states. The law defined harassment and
cyberbullying, allowed students to anonymously reportif they had witnessed or been

20 Pew Research Center, ,,The State of Online Harrasment, January 2021, p 6,
https:/ /www.pewresearch.org/internet/wp-

content/uploads /sites/9/2021/01/PI1_2021.01.13_Online-Harassment_FINAL-1.pdf (30.09.2023)

2l Pew Research Center, ,The State of Online Harrasment, January 2021, p 7,
https:/ /www.pewtesearch.org/internet/wp-

content/uploads /sites/9/2021/01/PI_2021.01.13_Online-Harassment_FINAL-1.pdf (30.09.2023)

22 HALLMARK, K.: Death by Words: Do United States Statutes Hold Cyberbullies Liable for Their Victims'’s Suicide
https:/ /houstonlawreview.org/article/ 736 72-death-by-words-do-united-states- statutes-hold-
cyberbullies-liable-for-their-victims-suicide (2023. szeptember 23.)

23 Bullying Laws Across America https://cyberbullying.otg/bullying-laws

2 HALLMARK, K.: Death by Words: Do United States Statutes Hold Cyberbullies Liable for Their Victims’s Suicide
https:/ /houstonlawreview.org/article/ 73672-death-by-words-do-united-states-statutes-hold-
cyberbullies-liable-for-their-victims-suicide (2023.szeptember 30.)

% Bullying Laws Across America https://cyberbullying.org/bullying-laws (2023.szeptember 30.)
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victims of harassment?, and extended the legal definition of harassment to include
harassment committed by electronic means %, or, in the case of a victim under the
age of 18, to impose a more severe penalty .

Also worth mentioning is the so-called Megan Meier Cyberbullying Prevention
Act %, which, unlike David's Law, would have been an attempt to regulate at the
federal level. The reason for the use of the conditional mode is that the law was
referred to the House of Representatives in Congress, but a vote on it was never
taken. Megan Meier was a struggling teenager who met a boy named Josh through
MySpace®. Megan quickly began to develop feelings for him, but Josh started
sending Megan abusive and hurtful messages to her, and it was revealed that he had
also shared their private messages with several people. Megan was then subjected to
a series of verbal attacks via MySpace, publicly visible to anyone. Feeling powerless
against the attacks, Megan committed suicide shortly before her fourteenth birthday
to escape the malicious messages. It was later revealed that Josh never existed, and
that the family of one of Megan's ex-friends was behind his profile. The Megan
Meier Cyberbullying Prevention Act sought to amend Title 18 of the United States
Code, which would have made cyberbullying a federal crime. The bill was not passed
because of several concerns raised by the House of Representatives3!. There were
some MEPs who considered the proposal to be over-regulatory, and there was also
talk of a possible conflict with the freedom of expression parts of the First
Amendment.

It can be seen according the above that the legal regulation of cyberbullying in a
Western country may face several problems, the biggest challenge being how to
reconcile the legalisation of anti-bullying with the freedom of expression.

3.2. The regulation in Japan
Although Japan has a very different culture from the United States, it shares the

problems that arise from the socially widespread and intensive use of social
networking sites. There is a growing trend of cyberbullying within the walls of

26 Texas Senate Bill No. 179. Section 2. https:// capitol.texas.gov/tlodocs/85t/billtext/pdf/sb00179f. pdf
(30.09.2023)

27 Texas S.B. No. 179. Section 13.

28 Texas S.B. No. 179. Section 14.

2 H.R. 1966 (111th): Megan Meier Cyberbullying Prevention Act
https://www.govtrack.us/congress/bills/111/hr1966/text (30. 09. 2023)

30 Megan’s Story https:/ /www.meganmeierfoundation.otg/megans-story (30.09.2023)

3t KRAVETS, D.: Cyberbullying Bil/ Gets Chilly Reception
https:/ /www.wired.com/2009/09/cyberbullyingbill/ (30.09.2023)
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schools, with 2021 figures tripling compared to 2012%. The dissatisfaction with the
lack of regulation of online harassment is perhaps the highest in Japan, where 89%
of adults think the state is not doing enough to curb harassment. But, as in the US,
it took a tragedy to trigger change.

The case of Hana Kimura differs in many respects from the previous American
examples. Kimura was not a teenager in school, but an adult television personality.
Kimura's fame came from her Netflix show Terrace House, which involved six
strangers getting to know each other during the show3’. However, being on the
show has also attracted persons with malignant intents to Kimura. She received
numerous comments about how everyone around her would be happier if she
disappeared, and attacks on her for wrestling as a woman and being half
Indonesian®. After a while he could not bear these attacks and ended his life with
his own hands .

Unlike the US regulation of cyberbullying, the legislation was not driven by a
grassroots movement centred around the victims, but by an explicit political will to
tighten up the legislation. Moreover, the legislation had a history, as Japan had
already passed a cyberbullying law in 2002. The law - the Provider Limitation
Liability Act of 2002 - allows victims of cyberbullying to request information from
service providers about their abusers in justified cases, thus simplifying their
detection. But lawyers said the law is outdated and those who want to apply it could
face a number of procedural obstacles. To identify perpetrators through the law,
victims must go to court, and the process can take up to six months. In addition,
social media service providers are not obliged to log the logins. There are also legal
obstacles to cooperation with overseas platforms. If the perpetrator is identified,
further proceedings will be launched. If the victim does end up receiving
compensation, it would not even cover the full cost of the proceedings®.

32 Number of cybetbullying incidents among students reported by schools in Japan from fiscal year 2012
to 2021, https://www.statista.com/statistics/1226684/japan-number-reported-cyberbullying-cases-
schools/ (30.09.2023)

3 RIVER, J.: Terrace House Is the Netflix Reality Show for Pegple Who Hate Reality Shows
https:/ /www.gq.com/stoty/ terrace-house-is- the-netflix-reality-show-for-people-who-hate-reality-
shows (30.09.2023)

3 DENYER, S. — KIM, M. J.: Japan mulls law to regulate cyberbullying after death of Netflix star Hana Kimura
https:/ /www.washingtonpost.com/world/asia_pacific/japan-mulls-law-to-regulate-cyberbullying-after-
death-of-netflix-star-hana-kimura/2020/05/26/ 4b4£71a6-92b-11ea-be06-af5514ec0385_story.html
(30.09.2023 )

% KIMURA, H.: Netflix star and Japanese wrestler dies at 22, https://www.bbc.com/news/world-asia-
52782235 (30.09.2023)

3 DENYER, S. — KIM, M. J.: Japan mulls law to regulate cyberbullying after death of Netflix: star Hana Kimmura
https:/ /www.washingtonpost.com/wotld/asia_pacific/japan-mulls-law-to-regulate-cyberbullying-aftet-
death-of-netflix-star-hana-kimura/2020/05/26/ 4b4£71a6-92b-11ea-be06-af5514ec0385_story.html
(30.09.2023)
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The Japanese government has responded to the public demand for tougher
action against cyberbullying by amending the Penal Code. The Japanese Penal Code
in the context of cyberbullying. The definition of defamation before the
amendments read as ,,A person who defames another person by making allegations
in public, regardless of whether such facts are true or false”¥. If the defamation is
committed against a dead person, it is punishable if false facts are stated about the
dead person . The other type of harassment is insult, which is described as ,,A
person who insults another person in public, irrespective of whether the accusation
alleges facts or not, the person is punished by penal detention or a petty fine”¥. An
important difference between the two offences is that in defamation, the public
defamation is based on a factual allegation, whereas in insult the allegation does not
have to be factual. Before the modification, the punishment was only severe for
defamation, as defamation (which is the more serious of the two) was punishable
by a maximum of 3 years imprisonment and a fine of 500,000 yen, while insult was
punishable by imprisonment and a small fine.

The amendment mainly affected the offence of insult, which now catries a
maximum penalty of 1 year in prison and a fine of 300,000 yen. The amendment
also changed the distinction between the two offences®. Defamation and insult can
no longer be distinguished based on whether the defamation was committed with
or without disclosure. Because of the change of approach, the offence of insult has
been brought almost on a par with the offence of defamation, so that the penalty
for its commission has also been brought closer to it. The amendment to the
Criminal Code has been criticised for the fact that any defamatory statement can
now lead to imprisonment, regardless of whether a fact has been reported*!.

Two results can be drawn from the above comparison. On the one hand, the
legislator approached cyberbullying as a subject to be regulated from different
directions in the two countries. In the United States, stricter regulation is usually the
result of a movement, usually centred on the personal tragedy of one of the victims.
In Japan, on the other hand, there is a tradition of regulation at the national level,
and the government is the most proactive. A similarity, however, is that in both
countries, critique arises in the context of the exercise of freedom of expression in
relation to regulation, which makes it difficult for it to be truly effective in curbing
cyberbullying. In the next section, I will present these arguments in the following.

37 Japanese Penal Code (version: Act No. 72 of 2017) Article 230 (1)

38 Japanese Penal Code (in effect: Act No. 72 of 2017 ) Article 230 (2)

3 Japanese Penal Code (in effect: Act No. 72 of 2017 ) Article 231

40 What Changed in the 2022 Japanese Criminal Law Amendments? An Attorney Explains the Stricter

Penalties for Insult Crimes https://monolith-law.jp/en/general-corporate/contempt-severe-
punishment (30.09.2023)
4 WETSMAN, N.: Japan 10 start Jailing people for online insults

https:/ /www.theverge.com/2022/7/6/23196593 /japan-jail-online-insult-cyberbullying (30.09.2023)
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4. Fundamental rights issues in the regulation of cyberbullying

There is no doubt that online harassment has such a profound and damaging
impact on society that it must be regulated. These laws affect one of the most
important fundamental rights, the right to freedom of expression. Critics of stricter
regulation generally argue that freedom of expression will be infringed if the state
secks to act against harassers in this way*2. In the following, I would like to present
a case dealing with this dilemma.

The case of State v. Bishop® focuses on two high school students. Dillion Price
was a sophomore at Southern Alamance High School, North Carolina duting the
2011-2012 school year. Dillion began being harassed by his classmates via social
media on Facebook by shating offensive comments and pictutes on his feed. One
of Dillion's classmates - the defendant in the case - shared several vulgar comments,
including some that branded Dillion as a homosexual and homophobe. The
comments were eventually reported to Dillion's mother, who took them to the
Alamance County Sheriff's Office. The Sheriff's investigated the problem through
tracking the students' posts through fake profiles, then some of them were
interviewed at the high school. The prosecution alleged that the defendant
intentionally and unlawfully threatened and tortured Dillion through a computer
system.

The ruling found that North Carolina's cybetrbullying statue ctiminalized a form
of posting that threatened or tortured a minor or encouraged others to post. The
court considered posting to be a form of speech, thus the statue criminalised
expression. On the other hand, the court also found that the law is not neutral in its
regulation, as it punishes some expressions and some not, and the basis for the
distinction is subjective. The coutt's third problem was that the law did not
sufficiently define the concepts from which the offence was constructed. For
example, it found the word "torture" to be such a term. On the basis of the above,
the court found the law unconstitutional.

5. Summary

The focus of my study was on the possible directions of regulation of
cyberbullying and the problem of how compatible this regulation is with freedom

42 TUCKER, J.: Free Speech and "Cyber-bullying” https:/ /www.aclu.org/news/ free-speech/free-speech-and-
cyber-bullying (30.09.2023)

43 SLIPSKY, M.: North Carolina Supreme Court Strikes Down Cyberbullying Statute On Free Speech Grounds,
https:/ /www.poynerspruill.com/thought-leadership /north-carolina-supreme-court-strikes-down-
cyberbullying-statute-on-free-speech-grounds/ (30. 09. 2023.)
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of expression.  As it has been shown, cyberbullying is a difficult concept to
define, which makes it difficult for the legislator to address the problems it causes.
Of the possible ways of defining cyberbullying, I believe that the most obvious one
is through its forms of implementation, as this is the easiest way to understand the
mechanisms of cyberbullying. The activities through which most people will
encounter cyberbullying in most cases include characteristics of the other two
defining modes. Most of these modes of perpetration involve tracking through
electronic means, while some forms of cyberbullying have the characteristic features
of continuity, anonymity and untraceability of the perpetrator, and permanence.

Several observations can also be made comparing the US and Japanese
regulations. One of these is that while Japan wants to reduce the negative effects of
cyberbullying through legislation at national level, there is no regulation at federal
level in the US. There, the issue is regulated only at the state level, which may be
problematic because there are significant differences between states in both
definitions and penalties. Another observation is the starting point for regulation.
In the US, the codification of cyberbullying legislation is generally based around a
movement. Movements are usually set up by the families of the victims to prevent
tragedies that happen to them in the future. In Japan, on the other hand, regulation
starts at a higher, governmental level. There is a correlation between the two
observations, as the lack of federal regulation in the US is since smaller, local
organisations are tackling the problem there, even though cyberbullying is seen as
harmful nationwide.

Despite the necessity to regulate cyberbullying due to the ever faster spread of
the internet and social media, the legislator may face several obstacles in doing so.
The most obvious of these is the compatibility of regulation with freedom of
expression. The problem is illustrated by the cases presented in the previous chapter.

Regulating cyberbullying will therefore present the legislator with a difficult
obstacle in balancing the protection of youth and freedom of expression.
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Digital Transformation and E-commerce in the EU during the COVID- 19
pandemic

Abstract: The medical crisis has a turmoil effect on the economy, some authors comparing
the current economic situation with the economic scene of World War Twol. The
International Monetary Fund (2020) forecasts that the economy will suffer its worst year since
the Great Depression with the global gross domestic product shrinking by 3%, which is much
worse than the decrease of 0.1% in the recession year of 2009 after the financial crash. The
COVID-19 pandemic has brought unprecedented challenges to economies and societies
wotldwide. In the European Union (EU), the crisis accelerated the digital transformation of
businesses and reshaped the landscape of e-commerce. This Study provides an answer of
how the pandemic has influenced digital transformation and e-commerce within the EU,
COVID-19 crisis has direct implications not only on the global and national health system,
but also on the deepest structures of the society, human nature and world economy.
Keywords: Digital Transformation, Covid-19 pandemic, e-commerce, SMEs.

DOIL: https://doi.org/10.46942/SIDM.2024.1.39-57

1. The introduction

The pandemic's distuption to traditional business models has compelled
companies across the EU to rapidly adopt digital technologies. Digital
transformation, once a strategic goal, became a necessity for survival. This study
highlights the key areas where digital transformation played a crucial role, including
remote work, contactless payments, online marketing, and supply chain
management. E-commerce experienced a seismic shift in the EU during the
pandemic. With lockdowns and restrictions limiting physical retail, consumers
turned to online shopping for their needs. The abstract explores the surge in e-
commerce activity, emphasizing the challenges faced by businesses in terms of
logistics, cyber security, and meeting increased customer expectations.

The EU's regulatory framework also responded to the e-commerce boom, with
measures to ensure consumer protection, data privacy, and fair competition in the

* Douaa Zaidan, PhD-student, University of Miskolc Faculty of Law, Ferenc Deak Doctoral School of
Law. Supervisor: Dr. Zoltan Angyal associate professor
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digital marketplace. This abstract touches upon the regulatory changes and their
implications for businesses operating in the EU's e-commerce sector.

Furthermore, t the role of small and medium-sized enterprises (SMEs) in
adapting to the digital shift. SMEs form the backbone of the EU's economy, and
their ability to pivot towards digital strategies was vital for economic resilience. The
abstract emphasizes the importance of support mechanisms and financial incentives
provided by both national governments and EU institutions to help SMEs navigate
this transformation. While the pandemic brought numerous challenges, it also
opened up oppottunities for innovation and entreprenecurship in the EU's digital
landscape. Startups and tech companies introduced new solutions and business
models to address the changing needs of consumers and businesses. The abstract
explores notable innovations and the ecosystem that supported their development.

In conclusion, the COVID-19 pandemic served as a catalyst for digital
transformation and e-commerce in the EU. The abrupt changes brought about by
the crisis have forever altered the way businesses operate and consumers shop. The
EU's ability to adapt to this digital shift and foster innovation will play a critical role
in its economic recovery and future competitiveness on the global stage.

2. Digital Transformation in the EU

The adoption of digital technologies is not merely a localized trend; it is a global
movement with profound implications for social and industrial landscapes?, While
research has focused on specific sectors such as the manufacturing industry, the
universality of the digital transformation trend permeates businesses and countties
across the globe. First, digital transformation is seen as a key driver in reducing
regulatory burdens for businesses, enabling public sector organizations to become
more efficient, agile, and responsive’. By fostering a more accommodating
regulatory environment, countries can empower businesses to thrive and adapt
swiftly to ever-changing regulations. Furthermore, the potential of digital
transformation to drive economic growth and development is well recognized?.
From enhancing productivity and creating new business models to improving
citizens’ quality of life through better access to essential services, digital
transformation promises a myriad of benefits. Yet, this transformation is not

2 GUO, L. — LUYING X.: The effects of digital transformation on firm performance: Evidence from
China’s manufacturing sector. Sustainability 13: 12844, 2021.

5 SKARE, M. — DE LAS MERCEDES DE OBESSO, M. — RIBEIRO-NAVARRETE, S.: 2023. Digital
transformation and European small and medium enterprises (SMEs): A comparative study using digital
economy and society index data. International Journal of Information Management 68: 102594, 2023.

* FERNANDEZ-PORTILLO, A. — Almodévar-Gonzilez, M. — Hernandez-Mogollén, R.: Impact of ICT
development on economic growth. A study of OECD European union countties. Technology in Society 63:
101420, 2020.
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without its complexities®. elucidates, the transition to a digital society presents
challenges that include cyber security threats, privacy concerns, and potential
inequalities. A careful and comprehensive approach is required to ensure that digital
transformation not only boosts economic growth and social welfare but also
promotes sustainable development and inclusivity.

The term “digital transformation” refers to a strategic shift in a company’s
business model, which, at its most fundamental level, places the customer front and
center and, in addition to the incorporation of digital technologies, necessitates a
change in the company’s organizational structure and culture®. Because of the
changes that have taken place within the organization, people and digital
technologies are now connected. This has resulted in the formation of a certain
“socio-technical system”, whereby the integration of digital technology into social
institutions constitutes a further evolutionary stride for society and, by extension,
for the ways in which we conduct business’. During the various stages of DT, the
significance of key performance indicators (KPIs) and how they are utilized may
shift. Changes brought forth within an organization as a consequence of DT may
result in enhanced performance. A trend toward more agile and intelligent business
operations, facilitated by the use of digital technology such as powerful application
analytical tools and artificial intelligence, is what is meant by “cultural change”.
These practices are supported by the adoption of these digital technologies. On the
other hand, people engaged in work that involves digital technologies are gradually
increasing . This shift needs to be observed in particular in reference to the rising
external pressure that society places on digital capabilities. A great number of
workers are concerned about the impact that DT will have on their jobs, patticularly
if they do not possess the appropriate digital skills (Kane et al. 2015). The
proliferation of digital technology has resulted in an increase in the amount of
information, computing power, communication, and overall connectedness; as a
result, new types of collaboration are now possible?.

Listed companies are undergoing a transformation that is affecting their
ecosystems as well as their value chains. This revolution is altering the manner in
which listed firms engage across company boundaries, whether upstream or
downstream. It is also clarifying interactions between suppliers and customers and
improving data acquisition, warehousing, big data analytics, and implementation.

5 ALLEN, F. — XIAN G. — JAGTIANI, J.: A survey of fintech research and policy discussion. Review of
Corporate Finance 1, 2021, 259-339.

® SINGH, A. — HESS, T.: How chief digital officers promote the digital transformation of their companies.

Strategic Information Management. 1.ondon: Routledge, 2020, pp. 202—-220.

7 BAXTER, G. — SOMMERVILLE, L.: Socio-technical systems: From design methods to systems

engineering. Interacting with Computers 23, 2011, 4-17.

8 VIAL, G.: Understanding digital transformation: A review and a research agenda. The Journal of Strategic
Information Systems 28, 2021, 118—144.
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The adoption of digital technologies not only opens the door to potentially
profitable new company prospects but also boosts operational effectiveness.
Investments in information technology should increase data utilization at the front
end and ultimately at the back end, which will boost value chain activities overall®.
The automation of data collection, warehousing, and diagnosis is made possible by
manufacturing businesses’ investments in digitalization, which in turn enables these
organizations to reduce the costs of data processing. We conclude that there are
three primary prerequisites that must be met before the digitalization paradox may
take place. First, in order to obtain the required returns from massive investments
in digitalization, large improvements in both value creation and value appropriation.

In 2020, a noticeable spike in online shopping habits had been recorded across
Europe, with many consumers from different countries stating that they had started
e-shopping more due to the impact of the coronavirus (COVID-19) pandemic. In
2021, most of the same countries saw an increase in the number of people who said
they bought on the web more due to the crisis. In Spain, for example, more than
half of surveyed consumers said they shopped online more often in 202110, an
increase of about eight percent compared to the previous year. The 2021 Report,
jointly published by Ecommerce Europe and Euro Commerce, presents the main
figures and trends related to the e-commerce sector in Europe, with country-by-
country and sectorial analyses, interviews with heads of leading national ecommerce
associations and other valuable information for merchants, policymakers and other
stakeholders. The 2021 report shows that Western Europe is the strongest region in
terms of B2C e-commerce turnover, holding 64% of the total turnover for 2020.
Southern Europe follows in second place with just 16% of total turnover, while
Central Europe (8%), Northern and Eastern Europe (both 6%) come in last. The
leaders in B2C e-commerce turnover remain the United Kingdom (€236 billion),
France (€112 billion), Germany (€93.6 billion), and Spain (€68.4 billion). However,
the highest growth rates in e-commerce turnover were found in Greece (77%),
Moldova (49%), Russia (41%), Switzerland, North Macedonia (37%), and Sweden
(36%0)1.

9 PORTER, M. E. — HEPPELMANN, J. E.: How smart, connected products are transforming companies.
Harvard Business Review 93, 2015, 96-114.

10 https:/ /www.statista.com/statistics/1189076/ covid-19-e-commerce-growth-europe-
country/#statisticContainer Published by Koen van Geldet, Jul 11, 2023

' https:/ /www.eurocommerce.eu/european-e-commerce-teport-2021/ July 11, 2023
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Other key findings show that internet use in Europe increased to 89% in 2020,
up from 87% in 2019 and 85% in 2018, with Western Europe (95%) catching up
with Northern Europe (96%). The number of online shoppers increased faster
during 2020 than in the last 4 years with 71% of the population having purchased
from an e-store (up from 66% in 2019, and 64% in 2018). Western Europe boasts
the highest share of e-shoppers (86%), followed by Northern European consumers
(82%). The United Kingdom had the highest share of online shoppers (92%),
followed by the Netherlands (91%), Denmark and Switzetland (90%), Germany and
Norway (87%), and Sweden (86%). The lowest share of online shoppers was found
in for instance Moldova (34%), Albania (37%), Ukraine and North Macedonia
(40%), Bulgaria (42%), and Russia (43%0)'2.

12 Tbid.
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Figure 2:

Western Europe boasts the highest share of e-shoppers

98
96
94
92
90

88 B Western...
86

84

82

80 T T T T

Untied  Netherlands Denmark Germany Sweden
kingdom and and Norway
Switzerland

3. Impacts of Digital Transformation on Productivity and Labor Markets

At the onset of the COVID-19 pandemic, policymakers and academics alike
expected that the pandemic and subsequent containment policies would accelerate
digitalization, speeding up structural change toward a more digital economy. This
acceleration in digitalization was seen as a potential silver lining to the pandemic.

equipping businesses with digital technologies that could increase productivity
and growth over the long term. At the same time, there were concerns that
digitalization could displace medium- and low-skilled workers, driving greater
inequality in the labor market. Two years after the onset of the pandemic,
productivity in many sectors remains below its precrisis trend, and labor markets are
characterized by shortages of low-skilled rather than high-skilled workers. How
much digitalization did actually take place? How did it affect productivity and labor
markets during the pandemic? And what longer-term effects can be expected? This
Staff Discussion Note sheds light on these questions for a selected group of
advanced economies. With only two years of data available, proper caution should
however be applied in interpreting the permanence of the results the COVID-19
pandemic did accelerate digitalization, measured as the share of workers using a
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computer with access to the internet in advanced economies, and while the increase
was broad-based, the largest progress was observed in countries, sectors, and firms
that started with low digitalization levels, including southern and eastern European
countries, the food and accommodation sector, and smaller firms.

Digitalization also played an important role in the protection of hours worked
during the COVID-19 crisis. The empirical analysis suggests that at the sectoral
level, greater digitalization translated into smaller losses in hours worked, especially
in non-contact-intensive sectors, reducing these by 85 percent between the 75th and
25th percentiles of digitalization. At the country level, if less digitalized countries
had had a digitalization level equivalent to the 75th percentile of each sector,
employment losses from the pandemic-induced disruptions would have been a third
lower in 20203, Digitalization thus helped sustain both employment and labor
productivity during the crisis.

Workers in digital occupations were better shielded from the impact of the
COVID-19 crisis; however, there is no sign of a permanent increase in the demand
for digital workers. The empirical analysis shows that workers employed in digital
occupations were less affected by layoffs relative to workers in non-digital
occupations, particularly in countries without job retention programs. This effect
was broad-based across digital occupations. A possible reason for the apparent lack
of structural labor market impact is that the increase in digitalization observed is
concentrated in primary digitalization forms that allow businesses to perform
activities without in-person interactions rather than fundamentally overhaul
production via advanced digital technologies. One more persistent transformation
is the working-from-home revolution, which could boost labor supply. The increase
in working from home is so far a more persistent trend that has changed the labor
market, increasing the welfare of workers employed in teleworkable occupations.
Before the crisis, this arrangement was rare; on average, only 5 percent of workers
typically worked from home in Europe. By 20214, the share of workers who usually
work from home increased to more than 16 percent. Working more often from
home can generate significant welfare gains associated with reducing commuting
hours and greater timemanagement flexibility. By reducing the disutility of work,
working-from-home arrangements could help increase attachment to the labor
market and boost labor supply.

13 Prepared by JAUMOTTE, F. — L1, L. — MEDICIL, A. — OIKONOMOU, M. — PIZZINELLI, C. — SHIBATA, 1.
— SOH, J. — MARINA M. — TAVARES, M.M.: Djgitalization during the COVID-19 Crisis: Implications for
Productivity and Labor Markets in Advanced Economies. International Monetary Fund, March 2023.

14 Ibid.
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4. The Importance of Digital Transformation for SMBs

In today's market, customers expect a seamless, personalized expetience across
all touchpoints, including B2B scenarios. As more businesses and customers adopt
digital technologies, it makes sense for SMBs to do the same in order to improve
operational efficiency, make better decisions based on real-time data, and provide
customers with a convenient digital channel to search, explore, and make purchases.
To remain competitive in the digital age, businesses must ensure that their online
channels deliver a satisfactory customer experience. For small and medium-sized
businesses (SMBs), digital technologies offer an opportunity to:

1. Compete with larger companies
Expand their customer base
Access valuable data
Improve decision-making
Optimize processes
Enhance customer expetriences.

SMBS Need to Embrace Digital Transformation, SMBs can reap significant
benefits from digital transformation, which involves leveraging technology to
improve business operations and enhance customer experiences. One major
advantage is increased operational efficiency, as automation helps reduce costs and
boost productivity. Digital tools also enable small businesses to offer a broader
range of choices, competitive pricing, and faster delivery, thereby enhancing the
customer experience. Moreover, SMBs can use data-driven insights to quickly
change their products or services, allowing for shorter time-to-market. By
embracing digital transformation, businesses can stay ahead of the competition and
better serve their customers.

NGRS

5. The Benefits and challenges

There are vatrious definitions of the term "E-commerce,”" depending on the
context. Among the most prevalent definitions is the one that characterizes e-
commerce as involving individuals and organizations engaged in purchasing and
selling products or services over the internet. The utilization of computers,
smartphones, tablets, and other intelligent devices for conducting e-commerce
transactions is widely prevalent across various market segments. Ecommerce
transactions allow for the purchase of almost any good or service conceivable,
including publications, music, aitline tickets, and financial products like stock
trading and online banking”!>. By offering more affordable and effective

15 REYNOLDS, J.: The complete e-commerce book: design, build & maintain a successful web-based Business, CRC
Press, 2004.
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distribution channels for their goods or services, e-commerce has enabled firms,
particularly those with a limited reach like small enterprises, get access to and build
a presence in a larger market. Customers can now buy anything from shirts and
coffeemakers to toothpaste and action figures from the comfort of their own homes
thanks to target's e-commerce platform, which complements the company's
traditional brick-and-mortar locations! . Electronic commerce has accelerated the
whole purchase procedure for consumers, Rather of travelling to stores, customers
may make purchases without leaving the comfort of their own homes. It speeds up
transactions and reduces wait times by a significant amount. the e-commerce
lowered its members' operational expenses. Due to the rise of online shopping,
conventional storefronts are no longer necessary for most businesses. Rent, utilities,
a variety of bills, and the wages of staff members all contribute significantly to the
enormous costs associated with running a retail location. It eliminates all of these
costs by doing all company operations via an internet platform. the fact that online
purchasing provides consumers with the option of creating a unique shopping
experience. Without limitations, shoppers may go through many different items to
find the ones they need. In the e-commerce world, the items that buyers see depend
on both their interests and their geographic location. that access to internet
purchasing is accessible around the clock, seven days a week. One of the main
benefits of e-commerce is that consumers have round-the-clock access to the things
they purchase. Unlike brick-and-mortar stotres, we don't have set hours of operation
here. One of the many advantages of e-commerce industry is that retailers no longer
need to worty about geographical barriers to reaching their target markets!”. People
are able to place their orders from anywhere, and they will have their items delivered
to the address they choose. the one of the advantages of the e-commerce business
is that individuals are able to receive a complete and detailed description of the
things that they purchase online. It provides comprehensive information so that
clients can quickly compare it to other items and choose the one that meets their
needs the best. Choshin & Ghaffari stated that the convenience of internet buying
has allowed businesses to more easily retarget their existing clientele. Whenever a
consumer makes a purchase from an online store, the company is able to gather a
significant amount of information about that particular customer. Sending out
periodic emails, messages, coupons, and discount offers to customers is a great way
to keep in touch with them and to show appreciation!®.

16 MOHAPATRA, S.: E-commerce Strategy, Springer, US, 2013, pp. 155-171.

"HAMAD, H. — ELBELTAG]I, I. — EL-GOHARY, H.: An empirical investigation of business-to-business e-
commerce adoption and its impact on SMEs competitive advantage. Strategic Change, 27 (3), 2018, pp.
209-229.

18 CHOSHIN, M. — GHAFFARI, A.: An investigation of the impact of effective factors on the success of e-
commerce in small-and medium-sized companies. Computers in Human Bebavior, 66, 2017, pp. 67-74.
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There are challenges faced by the e-commerce industry. The rise of the e-
commerce industry has coincided with a similar rise in online fraud, highlighting the
need for encrypted payment software such as Express Payments!® and other
measures to protect online retailers. Buyers are deprived of the tactile experience
when they purchase online. Some customers report higher levels of satisfaction with
purchases made in physical stores because they may examine the merchandise more
closely before making a final decision. There has also been research dedicated to the
problem of shoppers being unable to verify the legitimacy of goods they purchase
online. They run the risk of being deceived by companies and receiving substandard
goods. Customers may lose vital credentials when purchasing online. There are
many hackers on the Internet who may steal customer data and cause them
significant financial damage. Another significant disadvantage of purchasing online
is that buyers must wait longer petiods for their purchases to be delivered.
Customers who buy offline get instant delivery of their items also pointing out that
when shopping is done online, buyers cannot try things on before they buy them.
They did not have the option to negotiate prices and were unable to obtain as much
information about the use and characteristics of the product.

6. Challenges For Entrepreneurs Amidst The COVID-19 Crisis

One of the main challenges of COVID-19 crisis is that we deal with competing
and conflicting priorities: authorities have to struggle to keep businesses running,
while keeping people safe in their house?. This means reduced consumption, while
economic growth models are based exactly on stimulating consumption as
economic trigger.

The European Union announced at the beginning of March 2020 a five step
program that shall respond to the present situation. Depending on the evolution it
should be able to deepen or take new decisions for both population and economy.
These steps focus on the solidarity principle between the Member States by
supplying with protective equipment and medicine in the entire region, liquidity
measures to help especially small and medium-sized enterprises (SMEs) by making
available the sum of one billion euro for at least 100.000 SMEs, allowing the state
aid in more flexible conditions than before, providing state guarantees for banks if
they are experiencing difficulties in accessing liquidity and applying the flexibility of
the European Fiscal Framework allowing Member States to address the crisis more

19 https:/ /www.sciencedirect.com/science/article/pii/S2666412723000156 , (Accessed 9 /11/ 2023)
20 LEONARD, D. — KAPLAN, B.: COVID-19 as a novel risk management challenge. Crisis Management for
Leaders, Harvard Business School, 24 & 26 March 2020.
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specifically to the local conditions?!. With the so-called “Coronavirus Response
Investment Initiative” the European Commission is directing 37 billion euros under
the Cohesion Policy to fight the Coronovirus impact.

This crisis brings businesses on new grounds and obliges them to reconsider
business plans, strategies, objectives and investments. We can divide challenges
faced by entreprencurs and small businesses into two main categories: internal
challenges influenced by specific factors of the company and external challenges
coming from the business environment and society. Internal challenges refer mainly
to money and resources, employees, managers, company culture. This economic
crisis means already for many businesses a financial crisis. The high decrease of
demand in almost all economic fields makes money a very limited resource for
companies and the lack of liquidity brings them in the situation of asking for loans.
But today few businesses can fulfil the banks’ conditions for crediting. Therefore,
one good solution is to access the national instruments sustained also by the
European Commission. The lack of money forces companies to cut and restructure
budgets, postpone or decrease/cancel future investments.

A second challenge refers to the need to adapt the entire business strategy to the
new situation and shifts in demand. This implies besides innovation, in many cases
also restructuring the business model and in some cases the production lines. In a
similar way, some cosmetics companies adapted their production line in order to
produce the scarce biocides . Even small companies focused on herbs products
developed recipes for natural biocides (e.g. Nera Plant)?2. Another challenge refers
to changing the supply chain and finding new distribution channels. For many
businesses, adaptation within this lockdown crisis means to go online or to further
develop their online platforms and applications. And this statement applies both for
larger institutions such as operas. by the health crisis obliged companies to switch
to remote work, temporaty or permanent layoffs, flexible working time and work in
shifts, even unemployment or cutting off salaries. Managers have to show their
people skills and be prepared to reorganize operations and teams in order to assure
the same valuable service.

2t European Commission, 2020. EU Coronavirus Response. [pdf]  Available at:
https://ec.europa.eu/info /sites/info/files/eu_coronavitrus response.pdf [Accessed 08/11/ 2023].

22 Digi24, 2020. Farmec incepe productia a doud noi produse igienizante pentru madini, pe bazi
de alcool 70%, 20 March 2020, [online] Available at:
https:/ /www.digi24.ro/stiri/economie/ farmec-incepe-productia-a-doua-noi-produse-
igienizante-pentru-maini-pe-baza-de-alcool-70-1278560 [Accessed 9 /11/ 2023].
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7. The digitalisation of enterprises and the use of digital tools

The digitalisation of enterprises and the use of digital tools by employees became
a more dominant topic during the pandemic in many countries. In some, the degree
to which these enterprises needed public support to become more digital was
already a discussion point; in others, where digitalisation had previously been
relatively low on the policy agenda, the pandemic helped bring this topic to the fore.

The degree of adoption of digital technology resulting from COVID-19
responses varies across sectors and countries. Factors influencing adoption depend
on productive, economic and market features, as well as pre-existing levels of digital
development and technological maturity?. The ability to innovate within digital
environments and ecosystems, leading to new services that reach or create new
markets, has also played an important role in the acceleration of digitalisation in
some sectors. Despite the difficulties in the business environment resulting from
the pandemic, companies and organisations have adopted and deployed
technologies that have helped them to survive and to take advantage of newly
emerging markets. The adoption of digital technologies has also been pushed by
governments and public spending in health research, telemedicine and healthcare —
for example, automated delivery of medications or blockchain-based epidemic
monitoring platforms.

In addition to these examples, the COVID-19 digital responses cover a wide
array of sectors such as robotics and 3D printing technologies in manufacturing and
logistics, online platforms in the education sectot, and financial technology (fintech)
and the expansion of mobile money. Another impact of the proliferation of online
business models and platforms relates to the increasing use of big data analytics and
artificial intelligence (AI), which became essential during the pandemic and are likely
to be part of the way forward in the post-COVID-19 period. However, despite the
wide spread of successful Al-related developments and optimistic publicity, other
voices claim that Al technologies are still underdeveloped in the business arena since
they require efficient data management processes that are not yet running, except in
big tech and other high-technology companies.

The COVID-19 pandemic has also incentivised more companies to engage in
online sales. This requires companies to be able to gather information and data from
the front office and sales orders received, among other sources, using them to
continuously update decision-making in the whole business cycle, from design to
storage and logistics. Getting and processing high-quality data has become a core
strategy for companies. With partial or total lockdowns, the education sector — from
schools to universities, business schools and training centres — has been profoundly
affected by the pandemic. To an extent depending on previous experience of, and

2 https://www.eurofound.europa.cu/en/ covid-19-and-digitalisation (Accessed in 1/12/2023)
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readiness for, online education and training, education systems have transformed
traditional teaching methods and face-to-face courses into online programmes.
Online learning platforms have been disseminated, but with uneven results, given
the requirement for internet connectivity (the 5G network is not yet fully fledged)
and variations in the pedagogical approaches applied; however, the expansion of the
use of mobile devices that work with these online platforms has helped to keep
education going.

The pandemic has also accelerated the development of electronic banking,
including online and mobile banking. Contactless payments made electronically are
becoming the norm, supported by powerful online platforms that traditional
banking institutions have improved. According to research by the financial advisory
organisation deVere Group, shortly after the COVID-19 outbreak the use of its
own fintech apps increased by 72% in Europe. The growth in the use of digital
technology has included banking apps, which shows that customer expectations and
practices have substantially changed during the pandemic.

8. The Impact of COVID-19 on consumers purchasing in Europe

Across FEurope schools and offices are closed and shopping trips are restricted
to essential items only. Each country has a slightly different response and set of
rules, though nobody remains completely unaffected. With differing levels of aging
populations, standards of civil obedience and qualities of healthcare systems, each
nation has developed its own bespoke solution and response. Sweden, for example,
continued functionally open — with bars and restaurants still operating, albeit under
some restrictions. In nearby Denmark, Norway and Finland, schools and offices
closed. The UK and Ireland atre in similar levels of “lockdown” with one outing
permitted a day.

Italy and Spain are the most affected countries in the EU. With aging
populations and large multi-generational households, they have been hit hard by
COVID-19. The Italian and Spanish governments have instituted nationwide
quarantines, with only pharmacies, banks and supermatkets remaining open.
COVID-19 continues to disrupt the way that businesses and individuals operate,
which severely affects the economy. Kristalina Georgieva, head of the International
Monetary Fund (IMF) has warned that “the coronavirus pandemic will turn global
economic growth sharply negative this year”?%. Retail, tourism, real estate and more
have all taken a significant hit. FMCG, interestingly, has played a key role in
consumer responses to the crisis. Families and individuals in varying stages of
isolation have all significantly changed their purchasing habits.

24 https:/ /www.efmp.com/articles/ the-impact-of-covid19-on-consumers-purchasing-in-europe

Accessed 08/11/2023.
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9. General Restrictions at EU Member state level

We begin by looking at the restrictions put in place by the Member States, with
a focus primarily on how they functioned within the Member State. The various
measures put into place by Member States at different stages of the pandemic can
be summarised and categorised into several key categories. Many intense restrictive
measures were imposed in the early phases of the crisis. The sequence varied
somewhat from one Member State to another. In many cases, several restrictions
came into force at roughly the same time. Restrictions were initially implemented
during the first wave of the pandemic, before they were partially lifted over the
course of summer 2020. As case numbers grew in the closing months of
2020, restrictions were reinstated or newly imposed.

Firstly, public events were prohibited to limit gatherings of large numbers of
people, especially in closed spaces. In many cases, the prohibition followed large
scale voluntary cancellations of events by the organisers. The measures presumably
had an overall limited immediate impact on national economies. This measure was
mostly introduced gradually, by first limiting the maximum audience size, and
subsequently lowering that limit, up to prohibiting events altogether. Another
measure that was imposed was school closures, often as a second measure, and with
the same general rationale as the cancellation of events. Schools are indoor spaces
where large numbers of people congregate. This measure came with burdens for the
wider economy, as the sudden need for childcare obliged a portion of the working
population to stay at home. the effects on the productivity of parents who suddenly
had the additional requirement to provide care have not been reliably ascertained.
To a large degree, the effects have been overshadowed by the The impact of
COVID-19 on the Internal Market impact of large-scale closures of businesses
during the first wave of the pandemic.

The third restriction analysed in Kahanec, et al. (2020)% is the closure of non-
essential shops, which again was supposed to limit the congregation of large
numbers of people with substantial contact in closed indoor spaces. The impact of
the closure of non-essential shops is expected to be high, with both immediate
impact (e.g. loss of revenue for the shops) and knock-on effects (loss of revenue for
suppliers, loss of hours worked for employees).

Fourth, the prohibition of unnecessary movement from the residence (typically
defined as leaving home other than to go to work or to purchase food or drugs)
differs from the previous three in that its scope includes outdoor spaces. Here, the

25 KAHANEC, M. — LAFFERS, L. — MARCUS, . S.: The impact of COVID-19 restrictions on individual mobility,
2020.  Available at:  https://www.bruegel.otg/2020/ 05/ the-impact-of-covid-19-testrictions-on-
individual- mobility/ [Accessed 05/11/ 2023]
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stringency of the restriction has varied across the Member States, ranging from the
measure being mandatory, versus being only a recommendation, versus only
applying in specific areas at specific hours or for a specific group of people. While
the intensity of public transit was reduced in virtually all Member States, not all
Member States closed public transit during the first wave of the pandemic.
Restrictions on public transit have been more severe where they concerned cross-
border travel, or where they interacted with restrictions on internal movement.

Each of these measures has been subject to significant exceptions. Essential
workers and services were usually not within the scope of the restrictions, although
there were broad and widely divergent A prohibition on unnecessary movement
from the residence permits shopping for food and drugs, and may allow travel to
work. A restriction on public transit will tend to limit but not prevent personal
mobility. Traveling to and from work tended to be exempted from most travel
restrictions, both internal and cross-border. The same applied to caring for family
members. In addition, shops selling groceries or pharmaceuticals generally did not
fall under restrictions applying to shops. Another aspect to consider with all
restrictions is the question of enforceability. Many restrictions put into place proved
difficult or impossible to enforce, calling their effectiveness into question. In
particular, restrictions on leaving the house were difficult and costly to monitor, and
for the most part appeared to have been effective only when applied to relatively
narrowly defined regions and only for a limited period of time. Restrictions on the
number of people who can meet in private homes, or the number of different
households from which they can come, have proven to be exceedingly difficult to
enforce.

Most restrictions imposed by the Member States can be assigned to one of the
categories described in Hale? . The notable exception is the obligation to wear a
mask, which has largely been introduced as a condition for the lifting or easing of
measures restricting mobility. Many Member States have imposed an obligation to
wear masks in shops, in dense areas, and in public transit. In January 2021, Germany
intensified its mask obligations to require that operating masks or masks be worn
in public transit and in shops.

10. Measures at EU level that imposed restrictions
The EU Member States coordinated their approach towards travel from third

countries into the Union with an agreement on 17 March. They were thereby
following a Recommendation issued by the European Commission (2020g) on 16

26 HALE, T. et al., 2020. Oxford COVID-19 Government Response Tracker, sl Blavatnik School of
Government.
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March 2020%". The travel restrictions were subject to significant exemptions. First,
restrictions did not apply to Union citizens and their family members, nor to persons
enjoying equivalent rights of free movement. Second, the restrictions did apply to
long-term residents or holders of long-term national visas and their family members.
Third, the restrictions did not apply to workers in specific essential sectors, such as
healthcare, eldetly care, transport, diplomats, seasonal workers in agriculture or
seafarers. Persons travelling for the purpose of study were likewise exempted from
restrictions, as were passengers in transit or travelling for imperative family reasons.
Persons in need of international protection were not subject to restrictions. Finally,
highly qualified personnel who were needed on economic grounds for tasks that
could not be delayed or performed elsewhere were exempted as well.

With a Communication adopted by the European Commission on 11 June 2020
and a subsequent draft proposal for a Council Recommendation 25 June, adopted
by the Council on 30 June, these restrictions were set to be gradually lifted on a
country-by-country basis, which was being updated fortnightly. The coordination
of restrictions at the external borders was an important element towards lifting
restrictions at internal borders.

11. Conclusion

Economic lockdown, social distance, limited physical mobility of people have a
major impact on the consumer behavior and on the economic activity of companies.
Very affected are small businesses and entrepreneurs who belong, in general, to the
most vulnerable groups of actors in the economy. It is not the first pandemic in the
history of humans, but for sure the first one in the modern history where the control
measures have forced businesses to an abrupt halt. This crisis brings businesses on
new grounds and obliges them to reconsider business plans, strategies, objectives
and investments. the COVID-19 shock has accelerated the digitalisation of public
and private sector activities in many countries, including in the form of improved
broadband connectivity, the adoption of online business models, the promotion of
online payments and the enhancement of digital skills. the COVID-19 crisis has also
accelerated the digitisation of customer and supply chain interactions and of internal
operations by three to four years. The share of digital or digitally enabled products
in their portfolios has been accelerated by seven years.

Since most national governments in the EU urged workers to stay at home as
much as possible during the pandemic, one of the most visible impacts of the

27 European  Commission,  2020g.  Travel during the  coronavirus  pandemic.
Available  at:  https://ec.europa.cu/info/live-work-travel-eu/coronavirus-response/ travel-during-
coronavirus-pandemic_en#:~:text=Further?%20information-

,Travel%20restrictions, imes%20until%2030%20June%202020 [Accessed 05 /11 /2023)
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COVID-19 crisis has been the huge increase in teleworking. Companies have been
obliged to quickly invest in software platforms that facilitate communication and
meetings (such as Zoom and Microsoft Teams) while making changes in production
and service provision processes to reduce face-to-face interaction. The adoption of
automation and digitisation technologies, as well as some types of platform work,
has increased substantially during the pandemic. The interaction between the health
crisis and technological development has been noticeable, since the adoption of
digital resources to prevent and better manage the effects of the pandemic has been
considerable. From efforts in researching vaccines to the rise in telemedicine and
the use of additive manufacturing — not to mention the controversial contact tracing
apps — digital technology has shown its capacity to contribute to mitigating and
fighting the pandemic.
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keretein. ' A Gyvt.-t mddosité 2013. évi CCXLV. torvény beépitette a gyermekvédelmi
gondoskodas intézkedései kozé a megel6z6 partfogast. A megel6z6 partfogis, mint
gyermekvédelmi hatdsagi intézkedés bevezetésének jogpolitikai indokaként a jogalkoté altal
megfogalmazott cél egy olyan jogintézmény megalkotasa volt, amely alkalmas a gyermek- és
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the criminal justice system. CCXLV of 2013 amending the Gyvt. Act included preventive
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introduction of preventive protection as an official child protection measure, the goal
formulated by the legislator was the creation of a legal institution that is suitable for
prevention of crime against children and juveniles.
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S Eiskiiszim a mindentuds és mindbatd Istenre [ .. .], hogy a pdrtfogoi tisztemben mindenkor
hiven és pontosan eljarok, a hivatali titkot megdr3om és a fiatalkordiak erkilesi védelmiének
Higyét tilem telbetdleg elimozditani toreksgem.”

[Partfogii eskii az 1910-es évekbil.

Kun-Marschalkd- Rottenbiller 1911:23.]

1. Bevezet6 gondolatok

A konferenciakétet alapjaul szolgalé el6adasban betekintést nyujtok a 2015.
januar 01. napjatdl hatilyos megel6z6 partfogas a blinmegel6zési szempontbdl
veszélyeztetett  gyermek  veszélyeztetettségnek — megsziintetésére  iranyuld
kriminoldgia teriiletét érinti. A megel6z6 partfogas rendszertani elhelyezése nem a
buntetd igazsagszolgaltatds rendszerében talalhat6, hanem a gyermekvédelemben
kerilt elhelyezésre. A gyermekek védelmérdl és a gydamiigyi igazgatdsrol szolo 1997. évi
XXXI. évi tirvény (tovabbiakban: Gyvt.) 68/D. § (1) bekezdése alapjan a gyambatisagi a
bifneselekmeény vagy ag elzdrdssal is shjthatd szabalysértés elkdvetése miatt indult védelembe vétel
iranti eljardsban, vagy mar a fenndllo védelembe vétel mellett ag digyészségnek, a nyomozd
batdsdgnak a bilncselekmeény vagy szabilysértési hatdsagnak a sgabilysértés  elkdvetésérd]
tdjékoztatd, a gydmbatdsdag felé tett jelzést Rdvetden megkeresi a pdrtfogd feliigyeldt a
kdrnyezettanulmdny & a - gyermek  vesgélyetetettségének  bilnmegeldzési  s3empontii
kockdzatértékelése beszgersése céljabol. A megelozd partfogo dltal készitett kockdzatértékelés
figgvényében a gydmbatisdg elrendeli a megelizd pdrtfogast. A megel6z6 partfogasra
lehetéségként tekintlink a blin6z48i karrier Gtjara 1épés megakadalyozasara, illetve a
kriminalizalédott személyek helyes irdnyba torténd fejlédéstik céljabol. 3

A megel6z6 partfogas bevezetéséig, azaz 2015-ig nem volt visszatart6é hatasuk
az elrendelt gyamhatdsagi intézkedéseknek a nem bintethetd, de kriminalizalédott
gyermekek vonatkozasaban. S6t a gyamhat6sagi szakemberek nem is rendelkeztek
blinmegel6zési ismeretekkel. Az intézkedés a csaladban nevelkedést, a csaladban
rejlé erd kiaknazasat timogatja Ugy, hogy elsGsorban szocializacios kézegben tartja
a szul6i jogok minimalis korlatozasaval és ellenérzésével. A gyamhatésag az
intézkedés elrendelésével a gyermek blinmegel6zési szempontd veszélyeztetettségét
ugy igyekszik megsziintetni, hogy a csaladot timogatja csakis szocialis munka
eszkozeivel, mivel az igazsagszolgaltatds megtorl6 jellege nem jelenik meg. Az
intézkedés elrendelésekor a gyermeknek ¢és a szilének a szamukra
veszélyeztetettséghez  igazodé  magatartasi  szabalyokat  kell el6irni  a

3 HERKE-FABOS B. K.: A megeldzd partfogds a jogagak metszéspontiaban. Novissima Kiad6, 2022. 7.
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gyamhatésagnak, amelynek betartasat a megel6z6 partfogoval  szoros
munkakapcsolatban, k6zdsen ellenérzik. 4

2. A megel6z6 partfogas torténeti el6zménye didhéjban

A 19-20. szazad a bintetendS cselekmények elkévetésének megel6zésére
helyezte a hangsulyt. Elsésorban a fiatalkoraak megmentésére, mivel a blntettesek
nagy részét az elhagyott, erkolesi romlasnak kitett, és zullésnek indult gyermekek
csoportja jelentette.’

Az 1878. évi C. torvénycikk a magyar bintetétérvénykonyv a blntettesekrdl s
bintetésekrsl (tovabbiakban: Csemegei-kddex) a hazai joganyagok szerint
kiemelked hatékonysagra utal a blinismétlés és a visszaesés jelentés emelkedése, a
gyermek- és fiatalkoriak blinmegel6zés hatékony fellépésével szemben. A Csemegi-
kédex még abbdl a felfogasbdl indult ki, hogy ha a gyermek blntettet kévet el, akkor
abban az esetben vissza kell killdeni a csalddjaba vagy eddigi kérnyezetébe. ©

»Magyarorszagon a Csemegi-kidexhez tartozo elsd biintetonovella, az 1908. évi XXX1/1.
irvény vezette be a pdrtfogd feliigyeleter.” Torténet el6zménye a rabsegélyezés intézménye,
a szabadsagukat visszakap6 fogvatartottaknak segitségnyijtas a munkahely
elhelyezkedésében, segélyezés és nem jogi értelembe vett partfogd kijelolése. 7 Az 1.
Buntet6novella adott alapot a megel6z6 tartalmu partfogasnak. ,,.Az I Biintetdnovella
végrehajtasdra alkotott igazsagiigyi miniszteri rendelet a hivatdsos partfogok feladatai kozott
emiitette, hogy a pdrtfogd jelen van a fiatalkorsi terbelt digyeinek targyaldsandl is, tehdt a
pdrtfogéknak lehetdsége volt a biinteteljdrds korai s3akasgdban kapesolathan lipni a fiatallal.
Ha a birésag, igyészség vagy hatosag olyan ziillés veszélyének kitett gyermekrél vagy
fiatalrdl szerzett tudomast, akinek érdekében strgds intézkedésre volt sziikség,
értesitenie kellett a fiatalkoruak birdsagat. Ezen esetekben a fiatalkortak birosaga
figyelmeztette a szil6t és felhfvta figyelmét a gyermeke szankcionaldsara,
iskolalatogatasi kotelezettségének pontos teljesitésére, valamint a veszélyes
életmodtol vald visszatartasra. ,,A kiskori nevelésének ellendrgése és feliigyelete céljabol
ideiglenesen pdrtfogdt is kirendelbettek, gondozdsdt meghizbatd hozzdtartogdjdra, vagy valamely

4 HERKE-FABOS B. K.: Virtudlis s3cendrid egy bitnmegeldzési szempontbil veszélyeztetett fiatalkordirdl, avagy a
megeldzd partfogas gyambatisigi gyakorlata. https://www.jogelet.ro/index.php/eje/article /view/316/255
(let6ltés datuma: 2023.01.09.) 6.

5 SZIKORTA Sz.: A fiatalkoriiakra vonatkozd specidlis biintetdjogi s3abdlyok létrejitte, és jogtirténeti felidése a 20.
szdzad elei Magyarorszdgon. PhD értekezés, Miskolc, 2014. 203.

®  HERKE-FABOS B. K. Az  igagsdgigyi  gyermekvédelem  fejlodése  Finkeytdl — napjainkig.
file:///C:/Users /Kitti/Downloads/102-Cikk%20sz%C3%B6vege-262-1-10-20210609%20(2).pdf
(letoltés datuma:2024.01.10.)

" MEZEY B.: Magyar Jogtirténet. Budapest: Ositis Kiado, 2004. 349,
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gyermekvéds, patrondazs-egyesiiletre bizhatta. A hatdsdgok a birdsdg belyett a fiatalkoriak
feliigyeld hatdsdgihoz, is fordulbattak ilyen esetben.”’®

Herke-Fabos Barbara Katalin tanulmanyaban hangsuilyozta, hogy ,,a 20. sgdzad
elején kibontakozd patrondzs munka azonban sem tartalmdban, sem eszotdrait vigsgalva nem
tekinthetd a megelizid partfogds jogtirténeti elizményének.” Birvei alapjan arra kivant
ravilagitani, hogy a megel6z6 partfogas elrendelése a binmegelézési szemponta
veszélyeztetettség megszintetéséhez illeszkedik, még a binelkéveté gyermek és
fiatalkortak érdekében kifejtetett patrondzs munka pedig része volt a bilintetd
igazsagszolgaltatasnak.”

Rosta Andrea meglatisa szerint ,,a mai pdrtfogds tirténelmi elideként ag I
Biintetdnovella idején kirvonalazods ,patrondzs” munkdt emlithetnénk, melyet nem hivatali
munkaként kezdetben elhivatott, onkéntesen jelentkezd és a gyermekek érdekében kozbenjarni
kivind férfiak és nik végegréR.” A patronazs, azaz partfogasba vétel segitséget nyujtott
az elhagyatott, az erkolesi romlds veszélyeinek kitett, a buincselekményt elk6veto, a
fogvatartasi intézetb6l szabaduld, a tdmaszra szorulé gyermekek és
fiatalkoraaknak.

Rosta Andrea tanulmanyaban ismertette, hogy az 1910-es évek elsé évtizedében
intézményesilt a hivatasos partfogas rendszere, mivel korabban, azaz a 40-es évekig
a partfogé munka onkéntesekbdl allt, akik egyesiiletekben, jotékonysagi, karitativ
szervezetekben Onkéntesen dolgozé partfogo feliigyel6kbdl tevédott Gssze. Az 1.
vilighaborut kévet6en a patronazs-egyesiletek fejlédése abbamaradt, és majd az
orszag ujjaépitésével parhuzamosan egy komoly szervezeti atalakulason ment at.!!

1970-ben tortént a fiatalkorukkal foglakozé partfogd feligyelet megalakitasa,
mely intézkedés gyermekvédelem rendszerébe kerilt. Majd 1976-t6l nemcsak a
fiatalok, hanem mar a feln6tt koraak esetében is alkalmaztak a partfogé feliigyeletet.
Azonban a Partfog6 Feligyel6i Szolgalat reformja 2003. julius 1-én tortént meg.
Ekkor az Igazsagiigyi Minisztérium Partfogd Feliigyel6i Szolgalat Orszagos
Hivatalat hozta 1étre, amely 2011-ig Igazsagiigyi Hivatal megnevezéssel mikodott.
2011-ben a partfogé feliigyeldi szolgalat beépult a kormanyhivatalokba. Ma is a
févarosi és varmegyei kormanyhivatalokon belil a f6osztalyokba és a gyamiigyi és
igazsagiigyi f6osztalyokban talalhat6 a rendszertani elhelyezésiik. 12

8 DAVID L.: A megelozd partfogas vagy védelems vétel? https:/ / szakcikkadatbazis.hu/doc/4137617 (letoltés
datuma: 2024.01.10.)
? HERKE-FABOS B. K.: i.m. 101.

10 ROSTA A.: A fiatalkori biinizés kriminoligidja és sgocioldgidja. Budapest 1’ Harmattan Kiadé, 2014. 279-
280.

"M ROSTA A.: i.m. 280.

12 HOLLOSVOLGYI M.: A magyar partfogds torténete.

https:/ /folyoiratludovika.hu/index.php/magyrend/issue/view/489 /249, (letltés datuma: 2024.01.10.)
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3. Megel6z6 partfogas jogintézményével kapcsolatos vitatott kérdései

A téma kifejtése el6tt emlitést szeretnék tenni a megel6z6 partfogas rendszertani
clhelyezésérdl, amellyel kapcsolatban a mai napig vitatott kérdések mertlnek fel.
Ezen vitatott kérdések kiindulasatol el szeretnék jutni a megel6z6 partfogas, mint
jogintézmények hatékony fellépésig. Ez a diszharmoénia mar a 2015. évet
megel6zGen is, azaz jogintézmény bevezetését megel6z6en is szamos nézeteltérést
eredményezett. Palvolgyi Akos meglatisa szerint a blinmegel6zés és a blinismétlés
fogalma és  eszkOzrendszere  buntetSpolitikai  megkozelitést  és  ennek
eredményeként biintetSpolitikai fellépést igényelne. Péalvélgyi Akos véleménye
szetint a ,,a fiatalkoriak megeld3d partfogdsat nem beilleszteni kell a gyermekyvédelens
rendszerébe, hanem a két rendszert megfelelden dsszebangolni, és egyiitt mikidtetni.” Tovabba
allasspontja szerint ,,a fervegett intémény egyértelmiien az anyagi biintetdjogba, illetileg az
eljdrdsi jogba illeszthetd be, figyelemmel arra, hogy a megeld3d partfogd feliigyelet jellegénél fogva
egyfajta eldrehozott intégkedésként keriilbet csak s3oba.” Meglatasat arra alapitotta, hogy a
vizsgalt kérdés, a problematika a kriminalitds témakdéréhez kapesolodik, miként a
bincselekmény felderitése, illetSleg a jogkdvetkezmények alkalmazasa elsGsorban
az igazsagligyi szervek (birdsag, tgyészség, igazsagiigyi szolgalat) feladata és csak
masodsorban tartozik a gyermek és ifjusagvédelemi szervek hataskorébe. 13

Herke-Fabos Barbara Katalin allaspontja szerint pedig ,,a megeld3d partfogds
létrebozdsdval egyidefiileg nem hoztak létre kiilon gyermek- és fiatalkoriiak bitnmegelizésére
szakositott  szervet” Tovabba kiemelte kutatdsi tapasztalatai alapjan, hogy ,.a
gyermekvédelem rendszere biinmegeldzési sgempontbol silytalan a biintetd igagsdgszolgdltatas
szervezetrendszerchez képest.”’, melyet akként indokolt, hogy a ,,20. szdzad elején
kibontakozd patrondzs munka s3ervezetileg a fiatalkoriak birdsighoz és a Fiatalkoriiak
Feliigyeld Hatdsdghoz kapesolddort.” A megel6z6 partfogok a Kormanyhivatalok
Igazsagiigyl Osztalyan latjak el feladataikat. ,,.A pdrtfogik rendelfeznek biinmegelozési
tapastalattal, tekintettel arra, hogy a biintetdeljards ledrasaképpen Riszabott jarnlékos
intézkedést, a pirtfogd feliigyeletet 6k ellendrzik.” Ugyanakkor a partfogd feliigyelSk
jelenleg nem a Dbintet6 igazsagszolgaltataishoz, hanem a kozigazgatas
szervezetrendszeréhez tartoznak. 14

Buza Gabor Attila pedig felvetette azt a kérdést, hogy ,,egy eldirt magatartasi forma
vagy mds intékedés nevelési es3kdy vagy olyan batdsigi eldivds, aminek a célja csupin a
bineselekmény bekivetkezése esélyének csikkentése. Hla csupdn nevelési eszoz, akkor vigsgdlni
kell, hogy célszgerii-e ext hatdsdgi eldirdssal érvényesiteni. Ellenben, ha intézkedés célja csupdn a
biincselekmény korai elhdritdsa és bekivetkezésének elodizdsa, akkor ez inkabb teremti meg a

13 PALVOLGYI A A megeli6 partfogds, mint a biinmegelizés egyike lebetséges eszkize. https:/ /ujbtk.hu/dr-
palvolgyi-akos-a-megelozo-partfogas-mint-a-bunmegelozes-egyik-lehetseges-eszkoze /, letoltés ddtuma:
2024.02.29.

4 HERKE-FABOS B. K.: i.m. 199.
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pértfogolt gyermek Rontrolljdt, semmint agt, hogy életvezetési sgokdsai és gondolkoddsmidja a
kivant iranyba viltozzon.” Brre valo tekintettel Buza Gabor Attila meglatasa szerint
shem igazan illeszthetd be hatékonyan és eldremutatd midon a gyermekvédelem a mar meglévd
intézményrendsgerébe”'>

David Lilla a megel6z6 partfogas jogintézményével a kovetkezoket fogalmazta
meg:” sz/ikség lebet azonban mind a partfogd feliigyelet, mind a védelenbe vétel szabalyozdsanak
tikéletesitésére, teljesebb dsszeghangolsdra- Riilondsen, ha figyelembe vessziik a pdrtfogdi
tevékenység lebetséges fogadtatdsar.”” Tovabba utalt arra is David Lilla, hogy ,,a védelensbe
vétel és a gyermekvédelem alkalmatlansdagat nem a Szolgdlat megbontdsaval kell megoldani,
djjaszervezettségének tizedik évforduldjan.’'®

Szab6 Judit pedig a partfogd feliigyelokkel folytatott érdemi szakmai
beszélgetések soran a kovetkez6 meglatasokat tetjesztette el6: ,,Azzal, hogy
Sfatalkoriakat bebogunk a biintetd igazsdgszolgdltatdsi rendszerbe, kriminalizaljuk dket. Minél
fatalabb generdcid szerez lapasgtalator a rendsger milkidésérdl, tebdt arrdl, hogy ez tilélhetd,
anndl nebegebb lesz hosszii tavon a probléma kezelése. A megkérdezett partfogd feliigyelik
tobbsége tebdt 7igy vélte, hogy ennek a feladatkimek a civil sgféraban, a gyermekvédelemi
rendszerben kellett volna maradnia.”""

Vita targyat képezi a jogintézménnyel kapcsolatban még az is, hogy a megel6z6
partfogas végrehajtasa soran nem kertilt meghatarozasra az alsé korhatar. Magyar
Biinteté Torvénykonyviink szerint a bintethetéség alsé korhatara 14 év, néhany
kiemelt esetben 12 év. Ezaltal a megel6z6 partfogas azokndl a kiskordaknal is
elrendelhetd, akik a biintetéeljaras, valamint a biintet6 szankcioktol életkoruknal
fogva mentestlnek. 18

e

4. A megel6z6 partfogas, mint gyermekvédelmi hatésagi intézkedés

A megel6z6 partfogas rendszertani helyét nem a biintet§ igazsagszolgaltatas
rendszerébe, hanem a gyermekvédelemben jelolte meg a jogalkotd. ,,.A megeldzd
partfogdssal kombindlt védelenbe vétel tebdt egy olyan komplex gyermekvédelmi intézkedés, amely
a vesgélyextetettséget egy tobbirdnyi, a csaldd- és gyermekjoléti kozpont és a pdrtfogd feliigyeldi
szolgdlat egyiittmiikidésére alapuld beavatkozdssal kivanja csokkenteni”’'*,, A fiatalkoriak
pértfogdsit a  gyermekvédelem  rendszerébe  torténd  beillesztését a  Nemszeti Tdrsadalmi

B BUzZA G, A: A megeldizd partfogd  feliigyeler.  file:///C:/Users/Kitti/Downloads/ 5723-
Cikk%20s2%C3%B06vege-24965-1-10-20210414%20(9).pdf (letltés datuma: 2023.11.11.)
1 DAVID L.: A hazai pdrtfogd feliigyelet intézkedéséneke s3erepe a fiatalkoriiak binelkivetésének megeldzésében.
Dokton Ertekezés, Pécsi Tudomanyegyetem Allam- Jogtudomanyi Kar Doktori Iskoldja, 2013. 261.

7 SZABO J.: Specidlis Prevencid és deizisztencia. Budapest: Orszagos Kriminoldgiai Intézet 2019. 384.
18 BALOGH K.: Hiszen ez egy gyermekvédelmi intézkedés. Kriminoldgiai Kizlemények 82., Budapest, 2022.
101.
19 Tananyag partfogd feliigyel6k tgyviteli vizsgdjihoz, III. modul, gyakotlati ismeretek, Igazsiglgyi
Minisztérium, Budapest, 2019. 50.
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Felzdarkozdsi Stratégiai végrehajtisanak a 2012-2014. évekre 53010 kormdnyzati intézkedési
terve fogalmazta meg [a Kormany 1430/ 2011. (XI1.13.) Kormdnyhatdrozata] a gyermekjoléttel
dsszefiiggésben, a gyermekkori & a fiatalkori s3abdlysértését, biincselekményt elkivetik
szocializdcidjanak és resgocializacidjanatk elisegités érdekében.”?

A gyamhat6sag a védelembe vételi, illetve a védelembe vétel felilvizsgalta
iranti eljaras keretében dont a megel6z6 partfogas elrendelésérél. A Gyvt. 68. § (1)
bekezdése kimondja, ha a szil6 vagy a torvényes képvisel6 a gyermek
veszélyeztetettségét az  alapellaitaisok  6nkéntes igénybevétele nem  tudja
megsziintetni, vagy nem akatja, de alaposan feltételezhets, hogy a gyermek fejlédése
csaladi koérnyezetben mégis biztosithat. Ebben az esetben a gyamhatdsig a
gyermeket védelembe veszi. 2!

A megel6z6 partfogas elrendelésére két esetben kertilhet sor, a mar fennalld
védelembe vétel mellett, vagy pedig nyomoz6 hatésignak vagy a szabalysértési
hatésagnak a bincselekmény vagy szabalysértés elkGvetésére vonatkozé jelzést
kovetben indul meg. Kiemelendd, hogy a jelzéssel él6 hatésdg nem tesz konkrét
javaslatot a megel6z6 partfogas elrendelésére. A gyamhatdsag dont, hogy mely
intézkedés meghozatala a legmegfelelSbb, azaz a kizardlag a védelem vételi eljaras
meginditasat rendeli el, vagy a védelembe vételi eljaras meginditasaval egyidejtleg a
megeléz6 partfogast is elrendeli. 22

A megel6z6 partfogas elrendelésének nincs életkori hatira, 0-18 éves koru
gyermek esetében van lehet6ség elrendeli a megel6z6 partfogast.

,,A megeldzd pdrtfogds ald belyezhetd gyermekek kire:

a fiatalkori, aki ellen biintetdeljdards indult, a nyomozd hatdsag jelzése alapjan

= fuatalkord, aki ellen szabdlysértési eljards indult, a szabdlysértési hatdsdg jelzése alapjin

= germekkori, aki biincselekmeény ténydllasszerd magatartdsdt valositotta meg

—  germekkord, aki elzdrdssal is sdjthatd sgabalysértés ténydlldsszersi magatartdsat

valdsitotta meg >

2012. janius 25. napjan az Orszaggyilés elfogadta hazank 6j Buntets
torvénykonyvrdl szol6 2012. évi C. térvényt (tovabbiakban: Btk.), amely megtartotta
a jelenleg hatilyba 1év6 Btk. szerinti tizennegyedik életévében meghatarozott
bintethet6ségi korhatar 6 szabalyat, azonban kiemelten sulyos bincselekmények
esetében?: a Btk. 16. §-a szerint nem biintethetd, aki a cselekmény elkévetésekor a

20 DAVID L. A megelszd  partfogds vagy védelem  vétel?  https:/ /jog.tk.hu/uploads/files/ Allam-
%20es%20Jogtudomany/2013_3_4/2013-3-4-david.pdf (letoltési datuma: 2024.01.09.)

2t A gyermekek védelmérdl és a gyamiigyi igazgatasrol sz6l6 1997. évi XXXI. térvény (Gyvt. 68. §)

22 HANTOSNE HANA A A megeldzd  partfogd  feliigyelet - gyakorlati  tapasztalatai - Magyarorszagon.
https:/ /www jogiforum.hu/wp-content/uploads/2024/01/hantosne-hana-adrienn_megelozo-
partfogo-felugyelet_cimlappal.pdf, 19 oldal-20. oldal (letSltés datuma: 2024.08.29.)

23 Tananyag partfogé feliigyelSk tigyviteli vizsgajahoz, I11. modul, Igazsigligyi Minisztérium, Budapest,
2019. 51.

24 PALLAGI A.: im. 6.1
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tizennegyedik életévét nem tSltétte be, kivéve emberdlés [Btk. 160.§ (1)-(2)
bekezdés], erds felindulasbdl elkbvetett emberdlés [Btk. 161. §], testi sértés [164. §
(8) bekezdés], rablas [Btk. 365. § (1)-(4) bekezdés és a kifosztas [Btk. 366. § (2)-(3)
bekezdés]. Azonban a 2020. évi LXXXIV térvény végsé elSterjesztbi indokolasa az
iskolai er6szak megszintetése ¢és megelézése érdekében szikséges egyes
torvénymodositas altal kiegészitésre keriiltek. Igy a térvénymédositas alapjan a
hivatalos személyi elleni erészak [Btk. 310. § (1)-(3) bekezdés|, kbzfeladatot ellatd
személy elleni erészak [Btk. 311. §, ha a 310. § (1)-(3)] bekezdése, a hivatalos személy
vagy kozfeladatot ellatd személy tamogatdija elleni erészak [Btk. 312. §, ha a 310. §
(1)-(3) bekezdése szerint mindsiil, terrorcselekmény [Btk. 314. § (1)-(2) bekezdés]
elkévetsje buntethetd, ha a blncselekmény elkévetésekor a tizenkettedik életévét
betdltotte, és az elkévetéskor rendelkezett a blncselekmény kovetkezményeinek
felismeréséhez sziikséges belatassal. 2

Biintet6jogi szempontbdl tehat gyermekkort az, aki a cselekmény elkévetésekor
a tizennegyedik életévét nem toltStte be. Fiatalkord pedig az, aki a blincselekmény
elk6vetésekor tizenkettedik életévét betdltdtte, de tizennyolcadikat nem.s A4
gyermek, mivel nem rendelkezik az alannyd vdldshoz sziikséges életkori feltétellel, nem lebet
bifneselekmeény alanya. Abban az esetben sem, ha materidlis” biincselekmény esetén ag; elkivetési
magatartis teljes kifejtése a 14.- kivételesen a 12.- életéy betiltése elott megtorténik, de a
ténydlldsszerd eredmény ezen életkor betoltése ntan kovetkezik be. Az elkivetd a 14. — kivételesen
a 12.- szitletésnapjar kovetd napon toltitte be a 14. illetve 12. életévér.””?

A biuntetlentl hagyas akként keriilt indokolasra biintetjogaszok altal, hogy
s bizonyos életkort el nem ért- egyébként biincselekmeénynek mindsiild” magatartdst taniisitd —
gyermekkorii személlyel szembeni biintetdjogi szanfcid nem tudnd elérni a céljdt.”®

A megel6z6 partfogas elrendelésének alapja a gyermek blnmegelSzési
szempontud veszélyeztetettségnek megharazott szintje. A blinmegelézési szempontu
veszélyeztetettség  szintjiének felmérését a  partfogd feligyel6 végzi a
kockazatértékeléssel kiegészitett kornyezettanulmany elkészitése soran.™

wA Gyvt. 68/ D. §-dnak (1) bekexdése szerint a gydmbatdsag a biincselekmény vagy az;
elzdrdssal is sijthatd s3abdlysértés elkdvetése miatt indult védelembe vétel iranti eljdrdsban, vagy a
mar fenndlld védelembe vétel mellett a nyomozd hatdsdgnak a biincselekmeény vagy a sgabilysértési
batdsdgnak a szabalysértés elkivetésérdl tdjékogtats, a gydmbatisdg felé tett jelzést kivetden

20 NAGY A. —NAGYNE GAL M.: A fatalkorsiak elleni biintetdeljirds sajitossagai. https:/ /ujbtk.hu/wp-
content/uploads/2018/06/bjsz_201801_55-68_NagyNagyneGal.pdf (letdltés datuma: 2023.12.10.) 3.

28 BLASKO B.: Magyar Biintetdjog, Altalinos Rész, Tankdnyv, Kilencedik, Atdolgozott kiadas, Budapest-
Debrecen, 2023. 202.

29 BLASKO B.:i.m. 202.

30 Tananyag partfogd feligyelSk tgyviteli vizsgajihoz, II1. modul, Igazsigligyi Minisztétium, Budapest,
2019. 51.
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meghkeresi a pdrtfogd feliigyeldi szolgdlatot kornyezettanulmdny és a gyermek vesgélyeztetettségének
bifnmegeldzési szempontii kockdzatértékelése besgergése céljabil.””>' Azonban, ha az eljar6
partfogo feliigyel6 blinmegel6zési szempontd veszélyeztetettség kézepes fokat
allapitotta meg, ezen esetben a gyamhatdsag:

- szul6 vagy mas térvényes képviselé kérelmének,

- a csaldd és gyermekjoléti kozpont javaslatinak és az eset Osszes
kérilményeinek  figyelembevételével dont a megel6z6  partfogas
mell6zésérdl vagy a megel6z6 partfogas alkalmazasar6l. 3

Koételez6 elrendelni, ha partfogé feliigyel6 a gyermek blinmegel6zési szemponta
veszélyeztetettségét a kockazatértékeléssel kiegészitett kornyezettanulmanyban
magas fokuara értékeli. A partfogo felugyeld altal végzett kockazatértékelés célja,
hogy feltart problémak kéziul melyek azok, amelyek kozvetlentl sszefiiggésben
allnak az elrendelés alapjaul szolgalé cselekménnyel. A feltart kockdzati tényezék
tobbsége ugyanakkor valészindsithetéen kozvetetten hozzdjarul a krimindlis
viselkedés kialakulasahoz.?

A megel6z6 partfogas tartalma alatt a gyermek, valamint a térvényes képvisel6je
kételes a megel6z6 partfogo feligyel6vel, illetve a csalad- és gyermekjoléti kézpont
esetmenedzserével tartani a kapcsolatot. Tovabba a gyamhivatal a megel6z6
partfogas elrendelésével megegyez&en magatartasi szabalyokat ir el6 a gyermek és a
csaladja szamara. 3

2 kriminalizalddas megsziintetése szempontjabil kiilindsen jelentdséggel bir az elrendelbetd
intézkedés koziil a kifogdsolt magatartds megsiintetéséhes, igaz0dd magatartdsi szabdlyok [Gyvt.
68. § (3) bekezdés f) pont] és a konflikinskezelést segitd szolgdltatison [Gyvt. 68. § (3) bekezdeés
b) pont] vald megjelenés elrendelése.” A magatartasi szabalyok megtartasat a megel6z6
partfogd feligyel6 és a gyamhatdsag ellendrzi. ¥ A Gyvt. hatdrozza meg a
magatartasi szabalyok egyes tipusait, hogy kivel tarthat kapcsolatot, hol és milyen
tevékenységgel toltheti szabadidejét, valamint, hogy életvezetése szempontjabol
milyen valtozasok indokoltak és ezek megval6sulasdhoz milyen feladatokat kell
kittzni. 3

A fentickre tekintettel a jogalkoté szandéka az volt, hogy a jogintézmény
bevezetésével mind a gyermekvédelmi, mind a biintets igazsagszolgaltatasi rendszer

31 Gyvt. 68. § (1) bekezdés

32 149/1997. (IX.10.) Korm. rendelet a gyimhatdsigokrdl, valamint a gyermekvédelmi és gydamugyi
eljarasokrdl, Gyer. 91/K. §-anak (5) bekezdése

3 Tananyag partfogé feligyelSk ugyviteli vizsgajahoz, II1. modul, Igazsdgligyi Minisztérium, Budapest,
2019. 57.

3 A gyermekek védelmérdl és a gyamugyi igazgatastdl szol6 1997. évi XXXI. torvény

35 Gyerekekre Fokuszdlva Konferenciakétet, Pécsi Tudomanyegyetem Allam és Jogtudomanyi Kar, Pécs,
2021, HERKE-FABOS  B. K. A megelizd  partfogis a  jogigak  metsgéspontjaban.
https:/ /pea.lib.pte.hu/bitstream/handle /pea/ 24648 / nagy-melania-szerk-gyerckekre-fokuszalva-PTE-
AJK-2021.pdfrsequence=3 (letoltés datuma: 2024.01.10.)

36 Gyvt. 68/D. § (6) bekezdés
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megérizze sajat struktarajat amellett, hogy a két tertilet hatékonyan egyiitt tudjon
mikodni. 37

5 A 1megeldzd partfogas kizdrtsdganak esetirdl a Gyvt. kifejezetten nem rendelkezik, mivel a
megelizd partfogds megsiintetésének eseteit nevesity, melyek egyittal a megelizd pdrtfogds
kizdrtsdganak eseteit jelolik.”’® A megel6z6 partfogas kizart, ha a fiatalkoraval szemben
mar meghatirozott buntetSjogi szankciét alkalmaztak:”a fiatalkorsi szabadsdgpesztését
vagy javitdintézeti nevelését tolts, valamint ba a fiatalkorsival sgemben pdrtfogd feliigyelet intézkedés
alkalmazdsdra keriilt sor”’® Fontos kiemelni, hogy a térvény nem zatja ki a
letartéztatasban 1évé fiatalkord megel6z6 partfogasanak elrendelését, tovabba nem
kizart a megel6zG6 partfogas akkor sem, ha a fiatalkorat kézérdekt munka biintetésre
vagy kozvetitSi eljarasban terheltként vett részt. Tovabba kizart a megel6z6
partfogas, ha a gyermek sdlyosabb gyermekvédelmi intézkedés hatalya alatt all,
ideiglenes hatalyu elhelyezését vagy nevelésbe vételét rendelték el. Amennyiben a
nyomozé hatdsagtol, illetve szabalysértési hatdsagtdl ideiglenes hatdllyal elhelyezett
vagy nevelésbe vett gyermek Ugyében érkezik jelzés a gyamhatdsag felé, ebben az
esetben a megel6z6 partfogas elrendelésére nem keriilhet sor. Kizart a megel6z6
partfogas elrendelése, ha a kérnyezettanulmany elkészitése soran a binmegel6zési
veszélyeztetettség foka alacsony megallapitast nyert. 4

A Gyvt. 69. § (4) bekezdése szerint a gyamhatosig a megeléz6 partfogast
megszintetheti, ha a fiatalkora szabadsagvesztését vagy javitéintézeti nevelését tolt,
a fiatalkordval szemben partfogd feligyelet intézkedés alkalmazasara kertlt sor,
védelembe vétel megsziintetésre kertil, mert a gyermek csaladban t6rténé nevelése
védelembe vétel nélkil is biztosithatd. A Gyvt. 69. § (5) bekezdése szerint a
gyamhat6sag megsziinteti a megel6z6 partfogast, mivel helyette stlyosabb
gyermekvédelmi intézkedést alkalmaz, azaz a gyermek ideiglenes hatalya
elhelyezését vagy nevelésbe vételét rendeli el.#!

5. Zar6 gondolatok

Fontos kiemelni, hogy a gyermekvédelem és a bunteté igazsagszolgaltatas ily
moédon val6 6sszefonddasa kizardlag a magyar gyakorlat része.

37 HERKE-FABOS B. K. A megeldzd  pdrtfogds szerepe a biinmegeldzésében.
file:///C:/Users /Kittd/Downloads/Herke_Fabos__A_megelozo_pattfogolas_szerepe%20(6).pdf
(letoltés datuma:2024.01.10.)

38 Tananyag partfogd felugyelSk tgyviteli vizsgajihoz, II1. modul, Igazsiglgyi Minisztérium, Budapest,
2019. 53.

3 Gyvt. 69.§

40 Tananyag partfogd feligyelSk tigyviteli vizsgajahoz, I11. modul, Igazsigligyi Minisztérium, Budapest,
2019. 53.

4 Gyvt. 69.§
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Palvolgyi Akos elképzelése szerint ,,a nevels hatis fokozottabb érvényesitése
érdekében az azonnali reakcionak, a partfogé korai beavatkozasanak szitkségességét
emeli ki. Palvélgyi Akos meggy6zédése szerint a fiatalkord binmegelézés idében
torténd fellépése eredményesen kifejheti hatasat, mivel ebben a korban az egyén még
fogékony, formalhaté, nevelhetd, még nem alakult ki a személyisége, tovabba ebben
a korban nagyobb az esély arra, hogy az egyén még blncselekmény elkévetése el6tt
all.+2

A jogalkot6é dltal ezen intézmény bevezetésével tehat olyan cél kerilt
megfogalmazasra, amely alkalmas a gyermek- és fiatalkortak blinmegel6zésére, és
egyuttal a terheltek tirsadalomba térténé visszailleszkedésére. ,, A bintetdjog a
Jfratalkoriiak vonatkozdsiban ismer olyan esgozioket, amelyek a megfogalmazott jogpolitikai cél
kivdltdsdra alkalmasak lebetnek, ugyanakkor gyermekek vonatkozdsiban a megelizd partfogds
bevezetését megeldzden kigdrdlag a védelembe vételi eljards elrendelése sordn keriilhetett fokogottabb

Sigyelem- és ellendrzés ald az a gyermek, aki hajlanddsdgot mutatott a kriminalizdléddsra akdr
személyében felmeriilt Roriilmények miatt, akdr a csalddon beliili veszélyeztetd kiriilményeknek
kaszonbetden” A Gyvt. modosité 2013, évi CCXLV. torvény beépitette a
gyermekvédelmi gondolkodas intézkedései kozé a megel6z6 partfogast. A
dokumentum részletesen kifejti a jogintézmény bevezetésének sziikségességét, mely
szetint ,,az, elhizddd biintetdeljarasok soran a fiatalkorsi terbeltek nem kapjik meg a sziikséges
Segitséget és lamogatdst a vissgaesés megakaddlyogdsa, a tdrsadalomba vald beillesz/edés
érdekeében, mdsrészt a gyermekkori elkivetikkel szemben sem tud adekvdt mddon foglalkozni a
gyermekyoléti alap- és szakelldtds.”

A fentiek titkrében a jogalkoté a bunelkGvetésben érintett gyermekek és
fiatalkordak kezelését a gyermekvédelem és a bunteté igazsagszolgaltatas
egyuttmikodésében latta megvaldsithatonak.

Felhasznalt jogszabalyok
A gyermekek védelmérdl és a gyamugyi igazgatasrol sz616 1997. évi XXXI. t6rvény

149/1997. (IX.10) Kotm. rendelet a gyiamhatésigokrdl, valamint a
gyermekvédelmi és gyamugyi eljarasokrol

2012. évi C. térvény a Biintet6 Torvénykonyvrdl

2 PAINOLGYL A A megedizs  partfagis, mint  a  binmegelizés  egyik  lebetsiges  eszkize.
https://szakcikkadatbazis.hu/doc/4871846, (letoltés datuma:2024.01.10.)
43 HERKE-FABOS B. K.: i.m. 68.
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KESKENY DAVID*

Agressziv kereskedelmi gyakorlatok a fogyasztovédelemben

Absztrakt: Az agressziv kereskedelmi gyakorlatok a fogyasztovédelmi jog egyik
legkritikusabb tertletét jelentik, kilénosen a tisztességtelen befolyasolds és a fogyasztok
jogainak csorbitdsa szempontjabdl. E tanulmany atfogd elemzést nyujt a jogi szabélyozasrol,
a gyakorlatok tipusair6l, és azok tarsadalmi hatasair6l. Kiemelten foglalkozik az Eurépai Unid
és Magyarorszag szabdlyozasi keretével, hangsulyozva a hat6sagi intézkedések szerepét a
fogyasztoéi jogok védelmében és a tisztességes piaci verseny fenntartasaban.

Kulcsszavak: Agressziv kereskedelmi gyakorlatok, fogyasztovédelem, tisztességtelen
befolyasolas, Eurépai Unié jogi keret, piaci verseny szabalyozas

Abstract: Aggressive commercial practices are one of the most critical areas of consumer
protection law, in particular in terms of unfair influence and consumer detriment. This paper
provides a comprehensive analysis of the legal framework, the types of practices and their
social impact. It focuses on the regulatory framework in the European Union and Hungary,
emphasising the role of public authotities in protecting consumer rights and maintaining fair
competition in the market.

Keywords: aggressive commercial practices, consumer protection, unfair influence,
European Union legal framework, market competition regulation

DOIL: https://doi.org/10.46942/SIDM.2024.1.73-92

1. Bevezetés

Az agressziv kereskedelmi gyakorlatok és a fogyasztévédelem kapcsolatanak
elemzése kilondsen fontos a modern jogtudomany ¢és gazdasigi etika
szempontjabol. Az agressziv kereskedelmi gyakorlatok olyan moddszerek
alkalmazasat jelentik, amelyek célja a fogyasztok befolyasoldsa és manipuldlasa a
keresked? sajat érdekeinek el6térbe helyezése érdekében, gyakran figyelmen kiviil
hagyva a fogyasztok jogait és érdekeit. Ezen gyakorlatok formai kozott
megtalalhatok a hamis és félrevezet6 reklamok, a manipulativ arképzés, valamint az
érzelmi manipulacio, amelyek jelentés mértékben torzithatjak a piaci versenyt és
alaashatjak a fogyasztoi bizalmat.! A fogyasztévédelmi intézkedések célja ezen karos

* dr. Keskeny Dévid, PhD hallgaté, Kéroli Gaspir Reformatus Egyetem, Allam- és Jogtudomanyi Kar.
Témavezeté: Prof. Dr. Miskolczi-Bodnar Péter egyetemi tanar

! MISKOLCZI BODNAR P.: A versenykotlatozé magatartisok szabalyozisa 1990 és 2018 kozott Magyar
Jog, 2019.
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gyakorlatok visszaszoritisa, a tisztességes verseny biztositasa, valamint a fogyasztoi
érdekek védelme.

Az agressziv kereskedelmi gyakorlatok vizsgalata napjainkban azért is killondsen
id6észerd, mert az online kereskedelem térhoditisa és az elektronikus média
névekvé befolyasa jelentésen megkonnyitette az ilyen tipusi gyakorlatok
alkalmazasat. Az online platformok, kozosségi média és digitalis marketing
eszkozok lehetSséget teremtenek arra, hogy a vallalkozasok sokkal célzottabban és
gyakrabban alkalmazzanak agressziv modszereket, ezéltal ndvelve a fogyasztokra
gyakorolt nyomast és kiszolgaltatottsagot.?

Ez a tanulmany célul tizi ki az agressziv kereskedelmi gyakorlatok kilénb6zé
formainak részletes feltardsat, hatasaik vizsgilatat a fogyasztéi magatartasra és a
piaci versenyre, valamint a hatékony fogyasztovédelmi valaszok kidolgozasat. A
kutatas soran esettanulmanyok, jogi elemzések és statisztikai adatok felhasznalasaval
mélyrehatéan elemezzik a jelenlegi helyzetet, és javaslatokat tesziink a
fogyasztévédelem tovabbi fejlesztésére, kiilonos tekintettel a digitalis piacokra és az
4j kereskedelmi trendekre. A tanulmany egyarant foglalkozik a jogi szabalyozas
kihfvasaival és a gyakorlati megvaldsitas nehézségeivel, mikézben hangsulyozza a
nemzetkézi  egylttmdkodés és  jogharmonizacid  szikségességét a  globalis
fogyasztovédelem ersitése érdekében.’

2. Fogyasztovédelemrdl és az agressziv kereskedelmi gyakorlatokrol

A fogyasztovédelem a modern tirsadalom és gazdasig egyik legfontosabb
alappillére, amely az allampolgarok jogainak és érdekeinek védelmére Gsszpontosit
a piaci szerepl6kkel szemben. A fogyasztévédelem feladatai kozé tartozik az aruk
és szolgaltatasok minGségének biztositdsa, a tisztességes kereskedelmi gyakorlatok
elémozditasa, valamint a fogyasztok tdjékozott dontéshozatalanak elésegitése. Az
agressziv  kereskedelmi gyakotlatok, amelyek félrevezeté informacidk és
manipulativ. modszerek alkalmazasival prébaljak befolyasolni a fogyasztoi
dontéseket, kilonos veszélyt jelentenek a tarsadalomra.* Az ilyen gyakorlatok,
példaul a hamis reklamok, armanipulacidk és pszichés nyomasgyakorlas, karos
hatassal vannak a fogyasztokra, és aldassak a piaci bizalmat. Magyarorszagon a 2008.
évi XLVIL. térvény szabalyozza az ilyen kereskedelmi gyakorlatokat, mely szerint az
agressziv kereskedelmi gyakorlat az, amely pszichés vagy fizikai nyomasgyakorlassal,
illetve a fogyasztok tajékozott dontésének korlatozasaval befolyasolja ket egy olyan
tgyleti dontés meghozatalara, amelyet normalis korilmények kozott nem hoztak

2 KLEIN T.: A kézosségi média platformok tirsadalmi integraciés és dezintegraciés hatdsai. Szocioldgiai
Szemle, 2023.

3 JUHASZ L.: A fogyasztévédelem nemzetk6zi dimenzidi. Kiilgazdasdg, 2019.

4 Herbert Spencer 6roksége: Szocioldgiai tanulmdnyok az, evoliicids gondolkodas tikrében. Budapest: Gondolat
Kiadé, 2019.
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volna meg. Az ilyen gyakorlatok elleni fellépés 1étfontossagu a tisztességes verseny
és a fogyasztok jogainak védelme érdekében.

3. Agressziv kereskedelmi gyakorlatok hatasai a fogyasztokra

Az agressziv kereskedelmi gyakorlatok tarsadalmi és gazdasagi hatasainak
mélyebb megértése kulcsfontossagi a fogyasztok védelme és a piaci integritas
megérzése szempontjabol. Ezek a gyakotlatok olyan manipulativ technikdkat
alkalmaznak, amelyek célja a fogyasztok dontéshozatalanak befolyasolasa, gyakran
a megtévesztés és a pszichés nyomasgyakorlds révén. Ennek eredményeként a
fogyasztok nem csupan pénziigyi veszteségeket szenvedhetnek el, hanem érzelmi
stresszt és bizonytalansagot is, amelyek hosszu tavon alaassak a fogyasztdi bizalmat
és a piacok stabilitasit. Az agressziv kereskedelmi gyakotlatok kilénésen
veszélyesek, mert kézvetlenil befolyasoljak a fogyasztok valasztasi szabadsagat, és
arra kényszerithetik Sket, hogy olyan dontéseket hozzanak, amelyek ellentétesek
valodi érdekeikkel. Ezen gyakorlatok gazdasagi kévetkezményei is jelentések, mivel
a piaci szerepl6k kozottl tisztességtelen versenyhelyzeteket teremtenek, amelyek
torzithatjik a piacot, és cs6kkenthetik az innovacids hajlandésagot. Az ilyen tipusu
manipulaciok felismerése és kezelése érdekében szitkséges a szigoru jogi
szabalyozas és a hatékony fogyasztévédelmi intézkedések kidolgozasa, amelyek
megakadalyozzak a fogyasztok kizsakmanyolasat, és biztositjak, hogy a piaci verseny
a tisztességes és atlathat6 gyakorlatokon alapuljon.>

4. Pénziigyi veszteségek

Az agresszfv kereskedelmi gyakorlatok altal okozott pénziigyi veszteségek olyan
problémdk, amelyek mélyrehaté hatast gyakorolnak a fogyaszték pénziigyi
stabilitasara és jolétére. Ezek a veszteségek tobbnyire abbdl adddnak, hogy a
fogyasztokat manipuldcié és megtévesztés révén 6sztonzik olyan termékek vagy
szolgaltatasok megvasarlasara, amelyekre valdjaban nincs sziikségik, vagy amelyek
tulzottan magas aron keriilnek forgalomba. Az ilyen gyakotlatok sdlyos gazdasagi
és pszichologiai kovetkezményekkel jarhatnak, mivel a fogyasztok gyakran
aldozatava valnak a vallalatok altal alkalmazott manipulativ marketingstratégiaknak.

A marketing és reklam tertletén szamos taktika létezik, amelyek célja a
fogyasztéi magatartds befolyasolasa. A legtobb vallalat torekszik arra, hogy
meggybzze a fogyasztokat termékei vagy szolgaltatisai megvasarlasardl, de néhany

5> HARSANYI Gy. — MISKOLCZI BODNAR P.: Az apport tulértékelésének jogkovetelményei. Magyar Jog,
2018.

¢ LOVAS D. — HORVATH B.: A pénziigyi fogyasztovédelmi jogviszony alakulisa a globalis pénzigyi
gazdasagi valsag el6tt és utan. Koggazdasdgi Szemte, 2020.
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esetben a modszerek tullépnek az etikai hatarokon, és agressziv, manipulativ
technikdkka valnak. Ezek a technikak nemcsak a fogyasztok pénzigyi veszteségeit
névelik, hanem hosszu tavon aladssak a fogyasztoi bizalmat, és torzithatjak a piaci
versenyt. Az érzelmi manipulaci6, amely soran a reklamok az érzelmekre hatnak,
példaul boldog vagy szomoru torténetek bemutatasaval. Ezek a torténetek gyakran
nem kapcsolédnak kozvetlentll a hirdetett termékhez vagy szolgaltatashoz, de
céljuk, hogy érzelmi kapcsolatot alakitsanak ki a fogyasztd és a termék kozott. Az
ilyen tipust reklamok emlékezetessé teszik a terméket, de ugyanakkor félrevezetek
is lehetnek, hiszen a fogyaszté nem a termék valodi értéke vagy tulajdonsagai alapjan
hozza meg dontését, hanem érzelmi alapu impulzusok vezérlik.

A félrevezetd informaciok hasznalata egy masik gyakori taktika, ahol a vallalatok
hajlamosak elhallgatni a termékeik vagy szolgaltatdsaik hatranyait, mik&zben
tulértékelik azok elényeit. Példdul egy gyogyszer esetében a reklam kiemelheti a
termék gyors hatasat, de elhallgathatja az esetleges mellékhatasokat. Ezaltal a
fogyaszté nem kap teljes kord tajékoztatast, és gy nem tudja megfeleléen mérlegelni
a vasarlasi dontését. Az alacsony arak bemutatdsa, mikézben rejtett koltségek
léteznek, szintén egy manipulacios modszer, amely sok fogyasztot csapdaba ejthet.
Példaul egy utazasi csomag reklamja alacsony arat hirdethet, de a fogyaszt6 késGbb
rajon, hogy a csomag nem tartalmazza az 6sszes koltséget, példaul a repul6téri
transzfert vagy a poggyasz dijat. Az ilyen rejtett koltségek megnévelik a végso
Osszeget, amit a fogyasztonak fizetnie kell, és gyakran csak a vasarlas utan deriilnek
ki, amikor mar kés6 a déntést megvaltoztatni. A hidnyossagok elrejtése egy ujabb
stratégiaként alkalmazott mddszer, ahol a vallalatok szandékosan nem kozlik a
termék gyengeségeit vagy hatranyait. Ez lehetévé teszi szamukra, hogy pozitiv képet
alakitsanak ki a termékrél, amely azonban nem tiikr6zi annak valésagos minéségét.
Példaul egy autéd reklamja hangsulyozhatja annak kornyezetbarat tulajdonsagait,
mikozben elhallgatja a magas tzemanyag-fogyasztast.” A nyomadsgyakotlas és a
sirgetés szintén koézponti eleme az agressziv kereskedelmi gyakorlatoknak. A
vallalatok korlatozott idejd ajanlatokat vagy szlk készleteket hoznak létre annak
érdekében, hogy stirgetést keltsenek a fogyasztékban. Ez a technika arra kényszeriti
a vasarlokat, hogy gyors dontéseket hozzanak anélkil, hogy alaposan megfontolnak
a vasarlast, ami gyakran megbanashoz vezet.

Az influencerek megbizasa a kbzosségi médiaban egy masik eszkéz, amelyet a
vallalatok felhasznalnak termékeik népszersitésére. Gyakran el6fordul, hogy a
fizetett posztok nem keriilnek egyértelmlen hirdetésként megjelélésre, ami
megtéveszti a kdvetSket, akik azt gondoljak, hogy az influencer sajat tapasztalatait
osztja meg.8 A kdzvetlen manipulacié, amely soran a reklamok célzottan prébaljak

7 Alapjogokért Kézpont: Technoldgiai dridsok: Apple, Microsoft, Amazon. Alapjogokért Kozpont, 2020.
8 Digitalis piacok és fogyasztoi jogok. Infokommunikdcis és Jog. https:/ /infokommunikacio.hu/digitalis-
piacok-es-fogyasztoi-jogok (Utolsé letoltés ideje: 2024. augusztus 23.)
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megvaltoztatni a fogyasztok gondolkodasat vagy viselkedését, példaul
félelemkeltéssel, szintén egy sulyos etikai kérdés. Ez kilonésen akkor
problematikus, ha a fogyasztokat arra Osztonzik, hogy olyan termékeket
vasaroljanak, amelyekre valéjaban nincs sziukségik, csak azért, mert a reklam
félelmet keltett bennitk a termék nem vasarlasainak kovetkezményeivel
kapcsolatban. Az ilyen manipulaciés technikdk hossza tavon sulyos pénzigyi
veszteségeket okozhatnak a fogyasztoknak, aladsva pénzigyi stabilitasukat és
jolétiiket. Az agressziv kereskedelmi gyakorlatok elleni hatékony fellépés alapvetd
fontossagu a fogyasztok védelme és a tisztességes piaci kornyezet fenntartisa
érdekében.

5. Erzelmi stressz

Az érzelmi stressz, amely az agressziv kereskedelmi gyakorlatok
kovetkezményeként alakul ki, komoly hatassal lehet a fogyasztok pszichologiai és
érzelmi allapotara. Az ilyen stressz kilonb6zé formakban jelentkezhet, példaul
alland¢ telefonos zaklatas révén, ahol az értékesit6k ismétl6dé hivasokkal probaljak
ravenni a fogyasztot nem kivant termékek vagy szolgaltatasok megvasarlasara. Az
ilyen nyomas ald helyezett fogyasztok gyakran tapasztalnak fokozott idegességet,
szorongast, ¢és egyre novekvs stresszt, mivel folyamatosan ellenalldsra
kényszertlnek a nem kivant ajanlatokkal szemben.

A k6z6sségi média platformokon jelen 1évé reklamok szintén jelentSs érzelmi
stresszt okozhatnak. A folyamatosan el6bukkand hirdetések és promaéciok, amelyek
mas fogyasztok példajat kévetve vasarlasra 6sztonzik az egyéneket, erés nyomast
gyakorolhatnak. Az "én is meg kell vegyem" érzés fokozhatja a stresszt, kilénosen
akkor, ha a fogyasztd ugy érzi, kimarad valamibdl, ha nem kéveti a trendeket.? Az
online adatvédelem kérdései is jelentSs stresszforrast jelenthetnek. Ha a fogyasztd
ugy érzi, hogy személyes adatai jogosulatlanul keriltek felhasznalasra vagy harmadik
felek kezébe, az sulyos érzelmi stresszt valthat ki, hiszen sériilhet a maganélethez
valé jog és az identitas biztonsaga. Az ilyen jellegli aggodalmak killondsen gyakoriak
a digitalis viligban, ahol az adatvédelem gyakran bizonytalan. Hamis vagy
félrevezet6 informdciok is komoly érzelmi megterhelést okozhatnak. Amikor a
fogyasztok megtapasztaljak, hogy egy termék vagy szolgaltatis nem felel meg az
igért elvarasoknak, csalodottsagot és frusztraciot élnek at. Ez a fajta megtévesztés
nemcsak a pénziigyi veszteségek miatt lehet fajdalmas, hanem az érzelmi jolétet is
jelent6sen befolyasolja, mivel a fogyaszté becsapva érezheti magat. Az érzelmi
stressz és a pszicholdgiai nyomas olyan problémak, amelyek kiemelked6 figyelmet
érdemelnek a fogyasztovédelmi intézkedések soran. Az oktatds és a tudatos

2 KLEIN T.: A kozosségi média platformok tarsadalmi integracios és dezintegracios hatasai. Szocioligiai
Szemle, 2023.
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fogyasztéi  dontéshozatal — erGsitése  fontos eszkéz  lehet  ezeknek a
stresszhelyzeteknek az enyhitésére, valamint a fogyasztok védelmének biztositasara.
A fogyasztovédelmi szabalyozas tovabbfejlesztése és a manipulativ kereskedelmi
gyakorlatok szigoribb ellenérzése révén csokkenthetSk ezek a negatfv hatasok,
el6segitve a tisztességes kereskedelmi kornyezet kialakitasat.

Fogyasztok jogainak védelme

A fogyasztovédelem kulcsfontossagu szerepet jatszik a modern gazdasagokban
a fogyasztok jogainak és érdekeinek védelmében. A fogyasztok, mint alapvetd
gazdasagi szereplSk, vasarlasaikkal tamogatjdk a piaci mukoédést, de gyakran
szembesiilnek informaciéhidnnyal és aszimmetridval, ami kiszolgaltatottd teszi Gket
a piaci szereplékkel szemben. A fogyasztovédelem eszkoztara kulénbozé jogokat
biztosit a fogyasztoknak, példaul az informaciéhoz val6 jogot, amely garantalja,
hogy pontos és atfogé informaciokat kapjanak a termékekr6l és szolgaltatasokrol.
Bz magaban foglalja az arak, mindség, Osszetevék és lehetséges veszélyek
részletezését, amely elengedhetetlen a tajékozott vasarléi dontésekhez. Emellett a
biztonsag és védelem joga is kézponti elem, amely biztositja, hogy a fogyasztok
olyan termékeket vasaroljanak, amelyek megfelelnek a szigord biztonsagi
eléirasoknak. A valasztasi jog tovabba azt garantélja, hogy a fogyasztok szabadon,
megtévesztéstél mentesen valaszthassanak a piacon elérheté termékek és
szolgaltatasok kozil.

A fogyasztévédelem hatékonysaga tobb példaban is megnyilvanul, amelyek
kozil a visszatéritési politikak és garancidk rendszere kiemelkedik. Ezek a szabalyok
lehet6vé teszik a fogyasztok szamara, hogy hibas vagy nem megfelelS termék esetén
visszatéritést kapjanak vagy cserét kérjenek, ami jelentés mértékben csokkenti a
pénziigyi kockazatokat és védi a fogyasztok érdekeit.!” A hamis reklamok elleni
fellépés szintén fontos szerepet jatszik a piaci tisztesség fenntartdsdban. A
fogyasztovédelmi  hatésigok  képesek  megallitani  a  megtévesztd
marketinggyakorlatokat, buntetéseket kiszabni, és ezzel védeni a fogyasztokat a
hamis informaciok altal okozott karoktdl.

Az ilyen intézkedések nemcsak a fogyasztok jogainak védelmét szolgaljak,
hanem hozzajarulnak a piaci integritdis és bizalom fenntartisihoz, amely
elengedhetetlen a gazdasdg hossza tava stabilitisa  szempontjabol.!! A
fogyasztévédelem folyamatos fejlédése és alkalmazasa sziikséges ahhoz, hogy 1épést
tartson a gyorsan valtozo piaci kérilményekkel, kilénésen az online kereskedelem
és a digitalis szolgaltatasok terjedésével, amelyek 4j kihivasokat jelentenek a
fogyasztok szamara.l?A fogyasztévédelem szamos moédon gyakorol pozitiv hatast a

10 Magyar Nemzeti Bank: Fogyasztovédelmi Kézikonyv.
https:/ /www.mnb.hu/fogyasztovedelem/kiadvanyok (Utolsé letoltés ideje: 2024. augusztus 23.)

1 Agressziv Kereskedelmi Gyakorlatok. Jogtudomanyi Kizliny, 2021. https://jogtudomany.hu/agressziv-
kereskedelmi-gyakorlatok (Utolsé letoltés ideje: 2024. augusztus 23.)

12 FAZEKAS Cs.: Fogyasztévédelem a 21. szazadban: kihivasok és valaszok. Jogi Forum, 2022.
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tarsadalomra, hozzdjirulva a gazdasagi stabilitishoz ¢és a  tarsadalmi
igazsagossaghoz. Els6dlegesen elGsegiti a tisztességes piaci versenyt, mivel a
vallalatoknak be kell tartaniuk a fogyasztovédelmi elSirasokat, ezaltal 6szténdzve az
etikus Gzleti magatartast.’> A szabalyozott piac és az allami intézmények altal
biztositott védelem néveli a fogyasztok bizalmat, ami serkenti a gazdasagi
tevékenységet. A fogyasztdi biztonsig biztositdsa, killonGsen az egészség és a
biztonsag terén, elengedhetetlen a tarsadalom j6léte szempontjabol.™ A
fogyasztévédelem elGsegiti a gazdasagi stabilitast azaltal, hogy megel6zi a piaci
visszaéléseket, csokkenti a pénziigyi veszteségeket, és fenntartja a fogyasztok
biztonsdgérzetét, amely alapveté a fogyasztisi és befektetési hajlandésag
noveléséhez. A tarsadalmi igazsigossagot is timogatja, kiilénsen a sérillékeny
tarsadalmi  csoportok védelmével, akik koénnyebben ki vannak téve a
visszaéléseknek. Az egyenlé hozzaférés a jogokhoz és a védelemhez szilarditja a
tarsadalmi igazsagossag alapjait. A fogyasztovédelemmel kapcsolatos tudomanyos
irodalom és kutatasok mélyrehatéan vizsgaljak ezeket a hatasokat, és hozzajarulnak
a fogyasztovédelmi intézkedések és jogszabalyok fejlesztéséhez.’> Az ilyen
tanulmanyok segitenek a tirsadalom és a gazdasig kozotti egészséges kapcsolatok
fenntartasaban, biztositva, hogy a fogyasztok és a vallalatok kozoétti interakciok
fenntarthat6ak és etikusak maradjanak.

6. Fogyasztévédelmi torvények

Az Egyesilt Allamokban a Federal Trade Commission (FTC) az elsédleges
hat6sag, amely az igazsagtalan és megtéveszté kereskedelmi gyakorlatok ellen kiizd,
biztositva a fogyasztok jogainak védelmét. Az FTC mellett az allami kormanyok is
létrehoznak és fenntartanak fogyasztévédelmi torvényeket, amelyek az amerikai
piacon érvényesilnek. Ezzel szemben az FEurépai Unidban (EU) a
fogyasztévédelem hasonléan fontos szerepet tolt be, és szamos jogszabdly és
intézkedés szolgalja a fogyasztok védelmét az agressziv kereskedelmi gyakorlatokkal
szemben. Az EU-ban mikédS egyik legjelentGsebb fogyasztovédelmi program a
Consumer Protection Cooperation (CPC), amely az EU tagorszagaira és az Eurdpai
Gazdasagi Térség (EGT) orszagaiban terjed ki. Ez a program lehet6vé teszi a
hatésagok szamara, hogy hatarokon atnyul6 problémak esetén egytttmutkdodjenek,
és kozosen lépjenek fel az tzletekkel szemben, amelyek agressziv kereskedelmi

13 CSABAIR. — CZOBOLY G.: A digitalis cégek addztatasanak kihivasai - nemzetkézi valaszkisérletek. Add
szaklap, 2016/12-13.

14 MISKOLCZI BODNAR P.: A versenykorlatozé magatartisok szabalyozasa 1990 és 2018 kozott Magyar
Jog, 2019.

15 A digitalis vilag kihivasai a fogyasztovédelemben. Jogi Fdrum.
https:/ /jogiforum.hu/ cikk/2021/08/12/a-digitalis-vilag-kihivasai-a-fogyasztovedelemben (Utolso
letoltés ideje: 2024. augusztus 23.)
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gyakorlatokat alkalmaznak. A CPC hatékonyan segiti el§ a tisztességes kereskedelmi
gyakorlatok fenntartdsat és a fogyasztok védelmét.'® Az EU egyik legfontosabb
fogyasztovédelmi jogszabalya a tavollévok kozott kotott szerzédésekrdl szolo
iranyelv, vagyis a Consumer Rights Directive. Ez az iranyelv megerdsiti a fogyasztok
jogait az online vasarlasok soran, példaul biztositva, hogy a fogyasztok
meghatarozott idén belill eldllhassanak a tavollévsk koézott kotott szerzédésektol.
Az ilyen jogszabalyok kritikusak a digitalis kereskedelemben, ahol a vasarlasok
gyakran nem fizikai boltokban térténnek, hanem online platformokon. Az Eurépai
Unié emellett szigord jogszabalyokat alkalmaz a hamis és félrevezetd reklamok
ellen. Ezek a jogszabalyok tiltjak, hogy a reklamok hamis allitasokat tegyenek a
termékek tulajdonsagaival vagy araival kapcsolatban. Ha egy termék nem felel meg
a reklamban kozolt informacidknak, az sulyos szankcidkat vonhat maga utan, ezaltal
biztositva a piaci tisztességességet és a fogyasztok megbizhato tajékoztatasat.

Az Altalanos Adatvédelmi Rendelet (GDPR) egy masik jelentds eszkéz, amely
hozzajarul a fogyasztok jogainak védelméhez az Eurépai Uniéban. Noha a GDPR
elsésorban az adatvédelemmel foglalkozik, szerepe kitetjed a fogyasztok jogainak
széles kord védelmére is. A rendelet el6itja, hogy a vallalatoknak viligosan és
érthetéen  kell tajékoztatniuk a felhasznalokat adatkezelési gyakorlataikrol,
biztositva, hogy a fogyasztok pontosan tudjak, hogyan kezelik személyes adataikat.

A repulével kézlekedS utasok jogait is szigoruan védik az EU-ban. Az unids
jogszabalyok biztositjdk, hogy a repil6utak sorin a fogyasztok megfelel6
tajékoztatast kapjanak, valamint kartéritést igényelhessenek késedelmes vagy torolt
jaratok esetén.'” Ezek az intézkedések jelent6sen hozzdjarulnak a fogyasztok
védelméhez az utazas soran felmeril6 problémakkal szemben. Az elektronikus
kereskedelmi szolgaltatdsokrdl és a tarsadalmi informaciés szolgaltatasokrdl szolé
iranyelv (E-Commerce Directive) szintén fontos szerepet jatszik a fogyasztok
védelmében. Az iranyelv szabalyozza az online platformok felel8sségét, kiilonosen
a hamis vagy karos tartalmak eltavolitasa kapcsan. Azaltal, hogy felelGsségre
vonhat6va teszi a szolgaltatokat a kozzétett tartalmakért, az iranyelv megvédi a
fogyasztokat az online térben felmeriil6 veszélyektdl, és el6segiti a biztonsagos és
tisztességes online kérnyezet kialakitasat.

Az eurdpai fogyasztévédelmi jogszabalyok és intézkedések kiemelked6en
fontosak a fogyasztok jogainak védelmében, és hozzajarulnak ahhoz, hogy a
fogyasztok biztonsagosan vasarolhassanak és élhessenek jogaikkal az egységes
eurdpai piacon. Az EU folyamatosan fejleszti és béviti a fogyasztévédelmi
eszkoztarat annak érdekében, hogy lépést tartson a piaci kihfvasokkal és az 4j

16" Consumer Protection Cooperation (CPC), Eur6pai Unid. https://ec.curopa.cu/info/law/law-
topic/consumer-law/ consumer-protection-cooperation-regulation_en  (Utolsé letoltés ideje: 2024.
augusztus 23.)

17 Burépai Bizottsag: RepulSutasok jogai. https://ec.europa.eu/info/law/law-topic/consumer-law/ait-
passenger-rights_en (Utolsé letoltés ideje: 2024. augusztus 23.)
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technologiai fejl6déssel, ezzel biztositva a fogyasztok érdekeinek hatékony
védelmét.

7. Hogyan védekezhetiink? Praktikus tanacsok a fogyasztéknak

A modern vildgban, ahol az agressziv kereskedelmi gyakotlatok és manipulativ
marketing eszk6zok egyre gyakoribba valnak, rendkiviil fontos, hogy a fogyasztok
tisztdban legyenck jogaikkal, és rendelkezzenck azokkal a készségekkel, amelyekkel
megvédhetik magukat a megtévesztést6l. Ebben a fejezetben részletes tanacsokat
adunk arra vonatkozoan, hogyan keriilhetik el a fogyasztok az ilyen gyakotlatokat,
miként védekezhetnek ellentik, és hogyan hozhatnak tudatos és megalapozott
dontéseket vasarlasaik soran.

Az elsé 1épés a fogyasztok védelmében az, hogy felismerjék az agressziv
kereskedelmi gyakorlatok kilénb6z6 formait. Ez magaban foglalja a félrevezet6
reklamokat, a rejtett koltségeket, a manipulativ arazast, és az érzelmi
nyomasgyakorlast. A fogyasztoknak meg kell tanulniuk, hogyan ismerhetik fel
ezeket a taktikakat, hogy elkertljék a csapdakat.

Fontos, hogy a fogyasztok tajékozédjanak a termékekrol és szolgaltatasokrol,
miel6tt dontést hoznak. Ez magaban foglalja a fiiggetlen forrasokbdl szarmazé
informaciok keresését, a vasarloi vélemények figyelembevételét, és a termék vagy
szolgaltatas részletes vizsgalatit. Az informaciogydjtés segit abban, hogy a
fogyasztok jobban megértsék, mit vasarolnak, és elkeriiljék a megtéveszt6 reklamok
altal kindlt hamis igéreteket.

A fogyasztoknak tudatosan kell kezelnitk a személyes adataikat is. Az
adatvédelem fontossaga a digitalis korban egyre nagyobb hangsulyt kap, kiléndsen
az online vasarlasok soran. A fogyasztoknak gondosan kell megvalasztaniuk, hogy
melyik weboldalnak adjak meg adataikat, és milyen feltételekkel fogadjak el az
adatkezelési nyilatkozatokat. Emellett érdemes figyelniik az adatvédelmi
beallitisokra és arra, hogy milyen informaciékat osztanak meg online
platformokon.®

A fogyasztoknak tisztaban kell lennitik azzal, hogy jogaik védelmében milyen
lehet6ségeik vannak. Példaul fontos tudniuk, hogy milyen jogok illetik meg Sket a
vasarlas visszamondasara, a termékek visszakildésére, illetve milyen jogi lépéseket
tehetnek, ha ugy érzik, hogy megtévesztés aldozatai lettek. Az Eurépai Unid
fogyasztovédelmi jogszabalyai, mint példaul a tavollévék koézott koot

18 VOROS M.: Adatvédelem és fogyasztovédelem a digitalis korban. Infokommunikdcid és Jog, 2022.
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szerzOdésekrdl sz016 iranyelv, lehetéséget biztositanak arra, hogy a fogyasztok egy
bizonyos idén beltl indoklas nélkiil elallhassanak vasarlasaiktol. !

Az érzelmi manipulaciéval szembeni védekezés szintén fontos része a tudatos
fogyasztéi magatartasnak. A reklimok gyakran prébalnak érzelmekre hatni, hogy
befolyasoljak a vasarloi dontéseket. A fogyasztoknak érdemes megkérddjelezniiik
az ilyen tipusi marketingeszkézoket, és tudatosan mérlegelniiik, hogy egy termék
vagy szolgaltatas valoban sziikséges-e szamukra, vagy csak a reklam dltal keltett
érzelmi hatas miatt valnak hajlamossa a vasarlasra.

A tudatos vasarlas alapja a kritikai gondolkodas fejlesztése. A fogyasztoknak
meg kell tanulniuk, hogy ne hagyjak magukat befolyasolni az elsé benyomasok altal,
és mindig térekedjenck arra, hogy atfogban megvizsgaljak a vasarldsi lehetSségeket.
Ez magaban foglalja a kilénb6z6 ajanlatok Gsszehasonlitasat, a termékek és
szolgaltatasok hosszu tava el6nyeinek és hatranyainak mérlegelését, valamint az
etikus tzleti gyakorlatok tamogatisat. Az ilyen tudatos vasarléi magatartas segit
csokkenteni a manipulacié hatasat, és lehet6vé teszi, hogy a fogyasztok valéban az
Oket leginkabb szolgalé dontéseket hozzanak. A fejezet célja, hogy gyakorlati
tandcsokkal és stratégiakkal lassa el a fogyasztokat, hogy ellenallhassanak az
agressziv kereskedelmi gyakorlatoknak, és biztonsagosabb, tudatosabb vasarlasi
dontéseket hozzanak.

8. Hogyan azonositsuk az agressziv kereskedelmi gyakorlatokat

Az agressziv kereskedelmi gyakorlatok elkeriilésének elsé és legfontosabb 1épése
azok felismerése és azokra valé megfelel6 reagalas. A kévetkezé tanacsok segitenek
abban, hogy tudatosabban és kritikusabban 4alljunk hozza a kereskedelmi
ajanlatokhoz:

1. Legytunk kritikusak: Ne fogadjunk el vakon semmilyen ajanlatot vagy
reklamot. Kérdezzink, gondolkodjunk, és ne hagyjuk, hogy érzelmeink
vezéreljenek. A tdlzott {igéretek gyakran félrevezetSek, ezért minden igéretet
alaposan vizsgaljunk meg, miel6tt elhisszik.

2. Az ajanlat hitelessége: Mindig ellenérizziik az ajanlat valédisagat. Az
agressziv kereskedelmi gyakorlatok gyakran olyan igéreteket tartalmaznak,
amelyek tulzé elényoket sugallnak. Fontos, hogy vizsgaljuk meg a vallalat
hatterét, olvassuk el az értékeléseket, és hasonlitsuk Ossze a terméket mas
hasonlé termékekkel a piacon. Ez segit felismerni, ha az ajanlat nem
valosagos.

19 Az Eurépai Unid Birésaga 21/20. SZ. sajtokézlemény.
https://cutia.europa.cu/jems/upload/docs/application/pdf/2020-03/cp200021hu.pdf (Utolss letdltés
ideje: 2024. augusztus 17.)
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3. A tudatos fogyasztas: A tudatos fogyasztis lényege, hogy mérlegeljik,
valoban szikségiink van-e az adott termékre vagy szolgaltatasra. Fontos,
hogy ne hagyjuk, hogy az impulzusvasarlds vagy a manipulativ érzelmi
nyomas vezérelje dontéseinket. Gondoljuk at, hogy valéban hasznos-e
szamunkra az adott vasarlas, és probaljunk meg ellenallni az azonnali
kielégtilés iranti vagynak.

Tudatossagunk és kritikus gondolkodasunk fejlesztése? kulcsfontossagi a

tisztességtelen kereskedelmi gyakorlatok elleni védekezésben, és abban, hogy
megalapozott dontéseket hozzunk a véasarlasaink soran.

9. Viasarlas el6tti kutatas: Miért fontos és hogyan segithet?

A vasarlas elStti kutatds kulcsfontossigi eszkéz a fogyasztok szamdra az
agressziv kereskedelmi gyakorlatok elleni védekezésben. Az alabbi tanacsok
segitenek megalapozott déntéseket hozni:

1. Termékkutatas: Miel6tt vasarolnank, alaposan kutassuk fel a terméket vagy
szolgaltatast. Az internet, fiiggetlen vélemények és online férumok kivald
forrasok a termékek értékeléséhez, igy tisztabb képet kaphatunk a
mindségrdl és teljesitményrol.

2. Ar-Gsszehasonlitas: Az arak Osszehasonlitasa elengedhetetlen, hiszen
kilonbozé  tzletek és  online platformok jelents arkilénbségeket
kinalhatnak. Ez segithet megtalalni a legkedvez3bb ajanlatot, és elkeriilni a
tulfizetést.

3. Vasarloi vélemények: Mas vasarlok véleményei és tapasztalatai hasznosak
lehetnek a dontéshozatalban. Ezekbdl kiderilhet, hogy a termék vagy
szolgaltatas valéban megfelel-e az elvarasoknak, és milyen problémakkal
talalkozhatunk.

Az alapos kutatds segit abban, hogy ne essink dldozatul megtéveszté
marketingkampanyoknak, és hogy a vasarlasi dontéseink a valos szitkségleteinken
alapuljanak. A kritikus hozzaallas és a gondos tajékozddas alapvets 1épései annak,
hogy megbizhat6 termékeket és szolgaltatasokat valasszunk, elkeriilve az agressziv
kereskedelmi gyakorlatok csapdait.

10. Hogyan érdemes hasznalni az online véleményeket
Az online vélemények jelentSs segitséget nydjthatnak a fogyasztéknak a

vasarlasi dontések soran, de fontos, hogy ezeket az informacidkat kritikusan
értékeljik. El6szor is, ellendrizzitk az értékelések hitelességét: néhany értékelés

20 HACKER, P.: Manipulation by Algorithms: Exploting the Triangle of Unfair Commercial Practice,
Data Protection, and Competition Law. Ewurgpean Law Jounrnal, 2021.
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lehet hamis vagy manipulalt, ezért olyan véleményekre Gsszpontositsunk, amelyek
részletesek és alatamasztott érveket tartalmaznak. Masodszor, figyeljunk
az értékel6k sokféleségére: killonb6zs szempontokat és tapasztalatokat bemutatd
véleményeket keresve kaphatunk teljesebb képet. Harmadszor, érdemes
atnézni k6zosségi forumokat és szakértéi véleményeket is, mivel ezek gyakran
megbizhaté és atfogd informacidkat nyudjtanak.

Az agressziv kereskedelmi gyakorlatok elkertilése érdekében fontos, hogy
tudatosan és kritikusan értékeljik az online informacidkat. A folyamatos 6nképzés
és az informaciok megosztisa masokkal nemcsak a sajat jogainkat erdsiti, hanem
hozzajarul a tisztességes és etikus piaci gyakorlatok elémozditasahoz is. A tudatos
fogyasztoi szemlélet kulcsfontossign az agressziv marketinggel szembeni
védekezésben, és segit abban, hogy jobb déntéseket hozzunk a vasarlasaink soran.

11. Jogszabalyi hivatkozasok

A jogszabalyi hivatkozasok kitetjedt elemzése alapvet§ fontossigu a
fogyasztévédelem hatékonysaganak megértésében. Az Eurépai Uniéban a
fogyasztdvédelmi jogszabilyok kozéppontjiban a 2005/29/EK irdnyelv 4ll, amely
a tisztességtelen kereskedelmi gyakorlatokkal foglalkozik. Ez az iranyelv
egyértelmien definidlja, hogy milyen kritériumok alapjan mindsitheté egy
kereskedelmi gyakorlat tisztességtelennek. Az iranyelv két £6 tipusra osztja ezeket a
gyakorlatokat: megtéveszté és agressziv kereskedelmi gyakorlatok. Az iranyelv célja,
hogy az egész EU-ban egységes védelmet biztositson a fogyasztoknak, igy a
tagallamokban érvényes szabalyok harmonizaciéjat is elésegiti.?!

Magyarorszagon a 2008. évi XLVII. térvény részletes szabalyokat tartalmaz a
fogyasztokkal szembeni tisztességtelen kereskedelmi gyakorlatok tilalmardl. A
térvény meghatarozza a tisztességtelen kereskedelmi gyakorlatok kilénbozé
tipusait, valamint azok alkalmazasanak jogi kovetkezményeit. A térvény célja, hogy
biztositsa a fogyasztok jogainak védelmét az olyan gyakorlatokkal szemben, amelyek
megtévesztik, félrevezetik vagy mas moédon karositjdk Sket. Emellett a torvény
el6itja, hogy a vallalkozasoknak megfelelé informacidkat kell nydjtaniuk a
fogyasztoknak, és biztositaniuk kell, hogy a reklamok és marketingtevékenységek ne
legyenek megtévesztéek.

Az FBurépai Uniéban és Magyarorszagon alkalmazott jogi keretek tehat
alapvetéen a fogyasztok védelmére és a piaci szereplSk tisztességes magatartasanak
biztositasara iranyulnak. Ezen jogszabalyok részletes elemzése, alkalmazasuk
konkrét példainak bemutatisa, valamint azok hatékonysiganak vizsgalata

21 SZIKORA Gy. — JAGUSZTIN T.: A fogyasztévédelmi szabdlyok érvényesitése Magyarorszigon. Jogi
Fdrum, 2020.
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elengedhetetlen ahhoz, hogy teljes képet kapjunk a fogyasztévédelmi rendszerek
mikodésérél.??

12. Eszkozok és intézkedések

A fogyasztovédelem gyakorlati eszkozei és intézkedései koézponti szerepet
jatszanak a fogyasztok jogainak biztositasaban. Az Eurépai Unié tagallamaiban
szamos ilyen eszkéz all rendelkezésre, amelyek célja a fogyasztok védelme a
tisztességtelen kereskedelmi gyakorlatokkal szemben. Ilyen eszkéz példaul
a Consumer Protection Cooperation (CPC), amely lehetévé teszi a tagallamok
hatésdgai szamdra, hogy hatarokon atnydlé esetekben egyluttmikédjenek és
kozosen lépjenek fel a fogyasztok védelme érdekében. A CPC keretében a
hatésdgok gyorsan és hatékonyan tudnak fellépni az olyan problémak ellen, amelyek
tobb orszagot érintenek, példaul amikor egy vallalat agressziv kereskedelmi
gyakorlatokat alkalmaz t&bb tagallamban.

Egy masik fontos eszkéz az FEurépai Unid tavollévok kozott kotott
szerz6désekrol szo6l6 iranyelve (Consumer Rights Directive), amely killondsen az
online vasarlasok soran védi a fogyasztékat. Ez az iranyelv biztositja, hogy a
fogyasztok jogilag védve legyenek, amikor tavolrdl kétnek szerzédést, példaul
interneten keresztil. A torvény el6irja, hogy a fogyasztok bizonyos idén belil
indoklas nélkil elallhatnak a vasarlastol, ami jelent6s védelmet nyujt az esetlegesen
megtévesztS online kereskedelemmel szemben.

Ezek az eszkozok és intézkedések nemcsak a jogi védelem biztositasaban
jatszanak szerepet, hanem hozzdjarulnak a piaci bizalom erésitéséhez is. A
hatésagok és jogalkotok folyamatosan fejlesztik ezeket az eszkézoket, hogy 1épést
tartsanak a valtozé piaci kérilményekkel és a fogyasztoi szokasokkal, kiilondsen a
digitalis korban, ahol az online vasarlasok és az e-kereskedelem egyre nagyobb teret
nyernek.??

13. Tarsadalmi és gazdasagi hatasok

Az agressziv kereskedelmi gyakorlatok jelentés tarsadalmi és gazdasagi
hatasokkal jarnak, amelyek aladssik a fogyasztok bizalmat és destabilizalhatjak a
piaci egyensalyt?* Az ilyen gyakorlatok gyakran vezetnek érzelmi stresszhez a
fogyasztok korében, ami pszichologiai nyomast helyez rajuk, és negativan

22 Consumer Rights Directive, Eurdpai Unié. https://eut-lex.curopa.cu/legal-
content/EN/TXT/?uri=CELEX%3A320111.0083 (Utolsé letoltés ideje: 2024. augusztus 23.)

23 LOVAS D.: A digitalis gazdasag hatisa a fogyasztoi jogokra Infokommunikdcis és Jog, 2022.

24 FAZEKAS, J.: A fogyasztovédelem jogi kihivasai a 21. szazadban. Magyar Jog, 2022/4. 25-39.
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befolyasolja mentalis egészségiiket.?® Az allandé  telefonos zaklatds, a
nyomasgyakorld értékesitési technikak és a kozosségi médiaban megjelend
manipulativ  reklimok mind hozzajarulnak ahhoz, hogy a fogyasztok
veszélyeztetettnek érezzék magukat.?o

A gazdasagi hatiasok is sulyosak lehetnek. Az impulzusvasarlasok és
a manipulativ marketing miatt a fogyasztok gyakran vasarolnak olyan termékeket
vagy szolgaltatasokat, amelyekre nincs szitkségiik, vagy amelyek talzott aron
kertilnek forgalomba. Ez a jelenség nemcsak a fogyasztok pénziigyi stabilitasat
veszélyezteti, hanem a piacot is torzitja, mivel a tisztességtelen versenyhelyzetek
erdsitik a piaci koncentraciot és csékkentik az innovaciot.?’

Az érzelmi ¢és pénziigyi veszteségek gyakran vezetnek a fogyasztoi
bizalom megingasahoz, ami hosszu tavon negatfv hatdssal van a gazdasigra. A
fogyasztok, akik egyszer megtévesztés aldozataiva valnak, hajlamosabbak kertlni a
kockazatos vasarlasi helyzeteket, ami csOkkenti a piaci aktivitast és lassitja a
gazdasagi novekedést. A fogyasztovédelmi intézkedések hatékonysaganak vizsgalata
ezért nemcsak jogi, hanem gazdasigi szempontbdl is kiemelked6 jelentGségu.

14. Nemzetko6zi 6sszehasonlitas

Az Eurépai Unié és az Egyesilt Allamok fogyasztévédelmi rendszereinek
Osszehasonlitasa érdekes betekintést nyujt abba, hogyan kezelik a kilénb6zs
jogrendszerek az agressziv kereskedelmi gyakorlatokat. Az USA-ban a Federal
Trade Commission (FTC) felelés a fogyasztévédelemért, kilonos tekintettel az
igazsagtalan és megtéveszt6 kereskedelmi gyakorlatokra. Az FTC rendelkezik azzal
a jogkorrel, hogy birsagokat szabjon ki, és jogi lépéseket tegyen a fogyasztok
védelme érdekében.

Az Burépai Uni6 és az Egyesiilt Allamok fogyasztévédelmi rendszereinek
Osszehasonlitasa révén atfogdbb képet kaphatunk arrél, hogyan kezelik a kiilonb6z6
jogrendszerek az agressziv kereskedelmi gyakorlatokat. Az Egyesiilt Allamokban
a Federal Trade Commission (FTC) latja el a fogyasztovédelmi feladatokat, és
elsédleges feladata a tisztességtelen és megtéveszts kereskedelmi gyakotlatok elleni
kiizdelem. Az FTC széleskort jogkorrel rendelkezik, beleértve a  birsagok
kiszabasat, jogi 1épések megtételét, valamint a vallalatokkal szembeni jogi eljarasok
inditasat. Ezen intézkedések célja a fogyasztok védelme és a tisztességes piaci
verseny biztositasa.

25 CSEREPESSY E.: Az agressziv kereskedelmi gyakorlatok pszicholégiai hatasai. Pszicholigiai Szemle, 2021.
26 ZAVODNYIK J. — DUDAS G.: A magyar Facebook-igy egyes fogyasztovédelmi és adatvédelmi
aspektusai. Infokommunikdcio és Jog, 2023.

2T TERTAK A.: Fogyasztovédelmi intézkedések hatékonysiga a gazdasigban. Gagdasigi Szemle, 2019.
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Ezzel szemben az Eurépai Unidban a fogyasztévédelem szamos jogi keretre és
iranyelvre épil, amelyek az egyes tagallamokban harmonizaljak a fogyasztévédelmi
szabalyozast.?® Az EU-ban a Consumer Protection Cooperation (CPC)rendszer
lehet6vé teszi a hatdsagok kozotti egytittmikodést, killondsen hatarokon atnyuld
tgyek esetén. Az EU-s jogszabalyok, mint példaul a Consumer Rights Directive és
a General Data Protection Regulation (GDPR), atfogd védelmet nyujtanak a
fogyasztok szamara az agressziv kereskedelmi gyakorlatokkal és a személyes
adatokkal kapcsolatos visszaélésekkel szemben.?

Az FTC és az EU kozotti alapveté kilonbség az, hogy mig az FTC egy
kézpontositott szervezet, addig az EU egyes tagallamai killon-kilon felelnek a
fogyasztévédelmi szabalyok betartatisaért, bar ezek a szabalyok EU-szinten
harmonizaltak. Az EU-ban az egyes orszagok kozotti —egyittmikodés
kulcsfontossaga a hatarokon atnyudld tgyek kezelésében, mig az USA-ban az FTC
koézponti  szerepet jatszik a teljes orszagra kiterjed6 fogyasztévédelmi
intézkedésekben.

Bz a nemzetkézi Osszehasonlitas ravilagit arra, hogy bar a jogi keretek
kilénb6zéek lehetnek, mind az Egyesilt Allamok, mind az Eurépai Uni6 kézponti
célja a fogyasztok jogainak védelme és a tisztességes piaci gyakorlatok el6segitése.
Az ilyen 6sszehasonlité elemzések segithetnek az egyes orszagok szamara a bevalt
gyakorlatok adaptalasaban és a fogyasztovédelmi rendszerek tovabbi fejlesztésében.

Kutatasi és Statisztikai Adatok

A fogyasztévédelmi intézkedések hatékonysiganak megértéséhez  és
alatimasztasahoz eclengedhetetlen a megfelel6 kutatdsi és statisztikai adatok
felhasznaldsa. A statisztikai adatok segitenek megérteni az agressziv kereskedelmi
gyakorlatok mértékét, hatasat a fogyasztokra, és ezek kezelésének hatékonysagat.
Példaul az Eurépai Unidban végzett kutatasok ravilagitanak arra, hogy a fogyasztok
jelent6s része talalkozott mar megtéveszt6 vagy félrevezetS reklamokkal, és sokan
szamoltak be arrdl, hogy érzelmi stresszt ¢ltek at a manipulalt vasarlasi helyzetek
kévetkeztében.

Az Eurépai Fogyasztévédelmi Index (Consumer Conditions Scotreboatd)
rendszeresen gyljti és elemzi a fogyasztéi bizalommal, a piaci mikodéssel és a
fogyasztévédelmi szabalyozasok betartasaval kapcsolatos adatokat az EU-ban.3
Ezek az adatok segitenck azonositani azokat a tertileteket, ahol a fogyasztévédelem
tovabbfejlesztése sziikséges, és lehet6vé teszik a hatdsiagok szamara, hogy
célzottabb intézkedéseket hozzanak.3!

28 HORVATH Z.: A jogi szabilyozis és a fogyasztovédelem kapcsolata. Jogi Forum, 2018.

2 General Data  Protection  Regulaton  (GDPR), Eurépai  Unié.  https://eur-
lex.curopa.cu/eli/reg/2016/679/0j (Utolsé letoltés ideje: 2024. augusztus 23.)

30 Eurépai Fogyasztévédelmi Index (Consumer Conditions Scoreboard), FEurdépai Unié.
https://ec.europa.eu/consumers/ consumer-scoteboards/ (Utolso letdltés ideje: 2024. augusztus 23.)

3 Burbpai Bizottsig: Fogyasztdi bizalom és piaci elemzések. 2020.
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Az USA-ban az FTC altal végzett felmérések és kutatasok hasonl6d célt
szolgalnak. Ezek az elemzések feltarjak az igazsagtalan kereskedelmi gyakorlatok
el6fordulasat és a fogyasztok éltal tapasztalt problémak tipusait, igy segitik a
szabalyozok munkajat a jogszabalyok tovabbfejlesztésében.

Az ilyen kutatasok és statisztikai adatok nélkillézhetetlenek a fogyasztévédelmi
stratégiak kialakitisiban és a meglévé intézkedések hatékonysaganak értékelésében.
Az adatok alapjan hozott dontések biztositjak, hogy a fogyasztévédelmi
intézkedések megfeleljenck a valds igényeknek és kihfvasoknak.

15. Osszegzés

Az agressziv kereskedelmi gyakorlatok és a fogyasztévédelem témakorének
atfogd vizsgalata soran egyértelm(vé valt, hogy a modern piaci kérnyezetben a
fogyasztok védelme t6bb mint valaha kritikus jelentGségd. Az agressziv
marketingtaktikak, mint a manipulativ reklamok, a hamis informaciok tetjesztése és
az érzelmi nyomasgyakorlas, nem csupan pénziigyi veszteségeket okoznak, hanem
jelent6s pszichologiai stresszforrast is jelentenck a fogyasztok szamara. Az ilyen
gyakorlatok nem csupan egyénekre gyakorolnak karos hatast, hanem destabilizaljak
a piaci kornyezetet is, aladsva a fogyasztoi bizalmat, amely a piacok egészséges
mikodésének alapfeltétele. A jogszabalyi keretek elemzése ravilagitott arra, hogy az
BEurépai Uni6 és az Egyesiilt Allamok jogrendszerei bar kilonbozd
megkozelitéseket alkalmaznak, mégis egy kozds célt szolgalnak: a fogyasztok
jogainak védelmét és a tisztességes verseny elémozditasat. Az EU-ban a
fogyasztovédelmi irdnyelvek, mint példaul a 2005/29/EK irdnyelv és a GDPR,
kiemelten kezelik a fogyasztok védelmét, kiilonos tekintettel a digitalis kbrnyezetben
tapasztalhaté kihivasokra. Az FTC dltal vezetett amerikai modell pedig a
kézpontositott szabalyozas révén hatékonyan 1ép fel az igazsagtalan kereskedelmi
gyakorlatokkal szemben.?> A fogyasztévédelem eszkdzei kézul kiemelt figyelmet
érdemelnek azok az intézkedések, amelyek célja a fogyasztoi jogok megerdsitése és
az agresszfv kereskedelmi gyakorlatok visszaszoritisa. A fogyasztok szdmara
nyujtott tajékoztatds, a termékek és szolgaltatisok alapos kutatisa, valamint a
vasarléi vélemények és k6zosségi forumok kritikus elemzése mind hozzajarulnak
ahhoz, hogy a fogyaszték megalapozott és tudatos dontéseket hozhassanak. Az
online vasatlasok terjedése és a digitalis piacok névekedése tovabb néveli az ilyen
tipust védelmi intézkedések szitkségességét, hiszen az online térben a manipulacio
és a megtévesztés még nagyobb kockazatot jelenthet. A kutatasi és statisztikai
adatok alapjan vilagossa valt, hogy az agresszfv kereskedelmi gyakorlatok széles
korben elterjedtek, és jelentSs karokat okoznak a fogyasztoknak. Az Eurdpai

32 Federal Trade Commission (FT'C) Guidelines, USA. https://www.ftc.gov/tips-advice/competition-
guidance (Utols6 letoltés ideje: 2024. augusztus 23.)
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Fogyasztévédelmi Index (Consumer Conditions Scoreboard) és az FTC altal
készitett jelentések egyarant alatimasztjak, hogy a fogyasztok nagy része taldlkozott
mar ilyen gyakorlatokkal, és sokan szamoltak be negativ tapasztalatokrél. Ezek az
adatok hangsulyozzak a fogyasztévédelmi intézkedések folyamatos fejlesztésének
sziikségességét, valamint azt, hogy a jogalkotoknak és szabalyozoknak naprakészen
kell reagalniuk a piaci kihivasokra.?

A dolgozat végkovetkeztetése, hogy a fogyasztovédelem hatékonysaga
jelentSsen hozzajarul a piaci stabilitas és a fogyasztoi bizalom fenntartasahoz. A
jovoben elengedhetetlen lesz a jogi keretek tovabbfejlesztése, kilonés tekintettel a
digitdlis piacok és a globdlis kereskedelem sajatossigaira. A nemzetkdzi
egyluttmikodés és a tudatos fogyasztdi magatartas elémozditasa szintén kézponti
szerepet kell hogy kapjon a fogyasztévédelemben. Csak ezekkel az intézkedésekkel
biztosithaté, hogy a fogyasztok jogai megfeleléen védettek legyenck, és a
tisztességes verseny alapelvei érvényesiiljenck a globalis piacokon.
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The criminalization of homelessness in Hungaty and the European Convention on Human Rights

1. The process of criminalizing habitual dwelling in public places

The criminalization of homelessness! became a significant concern in December
2010. Back then, a public order regulation? was changed and staying in public places
became a criminal offence. The regulation has since been transposed into the Act
on Infractions? , which has been adopted in the meantime. The Commissioner for
Fundamental Rights has initiated an a posteriori review challenging the infraction in
front of the Constitutional Court. The Commissioner argued that the purpose of
the regulation is not to protect public order but to force homeless people to use
social services, which violates the right to human dignity enshrined in the
Fundamental Law. In 2012, the Constitutional Court ruled that the legislation was
unconstitutional and annulled the law in its decision 38/2012. (XI. 14.).* The
legislator subsequently amended the Fundamental Law. According to the
amendment introduced in2013, a new Article XXII (3) stated that a local authority
may, in the interests of public order, public safety, public health and the protection
of cultural values, declare unlawful using a public place as a habitual dwelling in
respect of a specific part of public space.> Overwriting decision 38/2012. (XI. 14.)
of the Constitutional Court, as of 15 October 2013, according to the amendment of
the law using a public place as a habitual dwelling has again become punishable by
a fine®. Five years later, in the summer of 2018, the Fundamental Law was amended
again and using a public place for habitual living is now uniformly prohibited
everywhere in Hungary. In accordance with the 2018 amendment to the
Fundamental Law, Section 178/B of the Act on Infractions defines the infraction
of using a public place as a habitual dwelling. Some ordinary judges filed motions to
the Constitutional Court. The Constitutional Court examined the issue again in
2019, but in decision 19/2019. (V1. 18.) it did not annul the provision on the
infraction. At the same time, it established as a constitutional requirement that the
sanction of using a public place as a habitual dwelling can be lawfully applied if the
homeless person's placement in the social setvice system was verifiably guaranteed
at the time of the infraction.”

Since the decision of the Constitutional Court in 2019 ruled that the
criminalization of using a public place as a habitual dwelling is constitutional,

! In this paper, the author uses the term ctiminalization of homelessness in its narrow sense, to refer to
the criminalization of using a public place as a habitual dwelling, ‘devitelszersi kigteriileten tartizkodds’ in
Hungarian.

2 Regulation on the Ordetliness and Cleanliness of Public Places and Property

3 Act II of 2012 on Infractions

* Constitutional Court decision No. 38/2012. (XI. 14.).

5 Article XXII of the Fundamental Law in 2013.

¢ Act on Infractions 179/A.§

7 Constitutional Court decision 19/2019. (V1. 18.).
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domestic remedies are exhausted. The present study focuses on whether the
domestic regulation meets the human rights requirements of the European
Convention on Human Rights. In this paper, I discuss the related articles of the
Convention in the order of relevance.

2. Right to liberty and security
2.1. Article 5 of the Convention and its exception rules

Following the amendment of the Fundamental Law and the Act on
Infringements in 2018, using a public place as a habitual dwelling is now punishable
by detention. Article 5(1) of the Convention states that "Everyone has the right to liberty
and security of person. No one shall be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law".® Points (a) to (f) of this paragraph detail
the exceptions to the general rule. Points (a) and (e) are both exceptions, which may
arise in assessing using a public place as a habitual dwelling. In my view, Article
5(1)(e) of the Convention is the relevant exception. The reasons why I consider
another candidate, namely Article 5(1)(a) inapplicable will be discussed later in the
chapter on criminal policy.

Article 5(1)(e) states that "he lawful detention of persons for the prevention of the spreading
of infections diseases, of persons of unsonnd mind, alcoholics or drug addicts or vagrants' is an
exception to the general rule. Therefore, the detention of vagrants is an exception
to the general prohibition of detention. It is worth pointing out here that using a
public place as a habitual dwelling can lead to deprivation of liberty in two ways.
Firstly, when the offender is taken into custody and, secondly, when the court
imposes detention as a sanction.

2.2. Relevant case law

The ECtHR has dealt with the definition of lawful detention in several cases.
These cases show that, in the Court's view, lawful detention must comply not only
with domestic law but also with international law and general principles of
international law.!0 In Enhorn v. Sweden, Article 5(1)(e) of the Convention means that
individuals may be deprived of their liberty for medical treatment or for social policy

8 European Convention on Human Rights, Article 5(1).

? Buropean Convention on Human Rights Article 5(1)(e).

10 McKay v. the United Kingdom, No. [GC], No. 543/03, ECHR 2006-X (ECtHR 2006); Ples6 v.
Hungaty, No. 41242/08 (ECtHR 2 October 2012); Simons v. Belgium, No. 71407/10 (ECtHR 28 August
2012).
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considerations or for both medical and social reasons.!! In Guggardi v. Italy, the
Court concluded that one’s own interest may necessitate detention. !

Specifically concerning the interpretation of Article 5(1)(e) on vagrants, an
essential decision in the case law of the Court is De Wilde, Ooms and 1 ersyp v. Belginm,
where the definition of vagrants appears. Here, the Court adopts the vagrancy
definition of the Belgian Criminal Code. According to the test developed in this
case, someone has to meet three cumulative criterion to qualify as a vagrant: a) has
no fixed abode, b) has no means of subsistence and c) has no regular trade or
profession.!® Although the case was referred to the ECtHR in 1971, the case law
has not gone beyond this criterion since then, nor has recent case law sought to
define the term vagrant in such explicit terms.

2.3. Possible directions of argumentation
2.3.1. Definition

An important question is whether the definition of vagrancy in the ECtHR case
law can be equated with the Hungarian law on using a public place as a habitual
dwelling. The question of definition is particularly important in this case because if
habitual dwellers are not the same as vagrants, there will be no exceptions to the
main rule of Article 5, and therefore, the deprivation of their liberty will not be
compatible with the Convention. In the ECtHR case law, we come across the
definition of vagrancy in the above mentioned case of De Wilde, Ooms and Versyp v.
Belgium, where the Court follows the definition of the Belgian Criminal Code.!* In
contrast, in Hungarian law, the definition of using a public place as a habitual
dwelling does not include a social aspect at all but only an examination of whether
the circumstances indicate that the person is committing the infraction. If the two
definitions do not correspond, the detention of homeless persons does not fall
within the scope of Article 5(1)(e) and, therefore does not constitute an exception
to the main rule of Article 5 (unless point (a) holds, as I will demonstrate below)
meaning the detention is violating the Convention. One of the flaws in this formal
argument is that the definition of vagrancy is not well established in ECtHR
jurisprudence, since we can only refer to the above-mentioned case from 1971. At
the same time, in older legal sources, vagrants are used to be referred as homeless
persons, so the definition of vagrancy can be seen as an archaic definition of
homeless persons.!> Thirdly, there may also be cases where a person who commits

! Enhorn v. Sweden, No. 56529/00 (ECtHR 25 January 2005).

12 Guzzatdi v. Italy, No. Application no. 7367/76 (ECtHR 06 November 1980).
13 De Wilde, Ooms and Versyp v. Belgium, (ECHR 18 June 1971).

4 De Wilde, Ooms and Versyp v. Belgium (ECHR 18 June 1971).

15 See e.g. Article 62 of Act XL of 1879 on offences (Kbtk.).
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the infringement is also a vagrant according to the criteria in De Wilde, Ooms and
Versyp v. Belgium. In conclusion, this line of reasoning can be easily challenged, and
it would be essential for the Court to define vagrancy in light of the present-day
conditions.

2.3.2. Legitimate aim

Suppose vagrants can be equated with homeless people only a legitimate aim can
justify restricting the freedom of the individual. It is questionable what the legitimate
aim is for which the right to personal liberty can be restricted in the case of
criminalization of using a public space as a habitual dwelling. The protection of the
townscape and the protection of public order cannot be legitimate aims, as will be
explained in more detail in the discussion of Ldcdtus v. Switzerland, in relation to
Atrticle 8. In Enborn v. Sweden, the Court accepted that a social policy reason could
also be considered a legitimate aim. However, the social policy background to the
criminalization of homelessness is debatable in a substantive manner, which I will
discuss in the subsection on criminal policy.

It is also possible to imagine a case where there is a legitimate aim for the
detention of a vagrant (homeless person). However, this does not derive from the
wording of the provision, which provides for an infringement to be established in
all cases where the authority concludes from the circumstances that the homeless
person is using a public place as a habitual dwelling. The system of the Convention
is based on the rule of law, recognized by the Court in its case law since the Golder
case.!® In the context of the rule of law, Article 5(1)(e) can only be interpreted if
there is a legitimate aim to detain vagrants. This follows from the case law of Article
5, since the Court in Simons v. Belginm stated that the restriction of liberty must
comply with the general principles of the Convention. These are the principles of
the rule of law, legal certainty, proportionality, and protection against arbitrariness,
principles that must be complied with in all detention, including the detention of
vagrants. 17

In my view, there may be a legitimate aim for the detention of homeless people
in some cases, but certainly not because their homeless status is an infraction. This
legitimate aim may be, for example, the protection of life in extreme weather
conditions'® , which may justify a restriction on staying in public places. However,
in the absence of a legitimate aim, depriving a homeless person of their liberty is a
breach of fundamental rights. The exception rule of the Convention could only be

16 SPANO, R.: The rule of law as the lodestar of the European Convention on Human Rights: The
Strasbourg Court and the independence of the judiciary, European Law Journal, 2021/27. 48.

17 Simons v. Belgium, No. 71407/10 (ECtHR 28 August 2012).

18 European Convention on Human Rights Article 2.

97



Kunos Zsuzsanna
The criminalization of homelessness in Hungaty and the European Convention on Human Rights

in conformity with the standards of the rule of law with a specific, narrowed content.
The living Convention doctrine requires that the Convention be interpreted
according to the light of present-day conditions. Suppose the Court were to
interpret Article 5(1)(e). In that case, it could indicate the narrowly applicable
framework in which it is not the breach of a fundamental right to detain a vagrant,
so that Article 5(1)(e) of the Convention would be consistent with the general
principles of the Convention. However, the Hungarian legislation in its present form
would not align with this interpretation, since the infringement of using a public
place as a habitual dwelling gives the law enforcement authorities an expansive
mandate to initiate a proceeding.

3. Right to privacy: violation of human dignity

Atrticle 8 of the ECHR enshrines the right to privacy. In 2021, the ECtHR ruled
in Ldcdtus v. Switzerland that the imposition of a fine for begging was in breach of the
Convention. In the main case, the applicant was sentenced to a fine of 500 Swiss
francs, which would be converted into imprisonment if not paid, for begging in
public in Geneva. The ECtHR took into account the circumstances of Licatus, who
was illiterate, came from an extremely poor family, did not work, did not receive
social benefits and begging was her only means of survival. The ECtHR found that
the fine was disproportionate. The Court, therefore, held that the fine for begging
was contrary to Article 8 ECHR (right to privacy). It also took into account the fact
that the applicant was a vulnerable person and found in its decision that her human
dignity had been violated. According to the ECtHR, the case fell under Article 8
because Licitus had the right, as a matter of human dignity, to express her plight to
the wortld by begging in an attempt to meet her basic needs.

The question atises as to why the Court deals with violations of human dignity
under Article 8. Violating human dignity does not appear as a specific article in the
Convention, but this does not mean that the Court does not deal with the violation
of dignity at all. The Court derives the principle of human dignity from other
Convention rights. In the Coutt's practice, human dignity is most often mentioned
in the discussion of Article 3 (prohibition of torture, inhuman or degrading
treatment or punishment). However, the ECtHR refers to it in several cases in the
context of the right to privacy.!’” In my view, the importance of the Licitus case
goes beyond itself. If the punishment of begging violates human dignity, the
sanctioning of other acts associated with poverty may also be in breach of the
Convention. The Hungarian Constitutional Coutt, in its decision 38/2012. (XI. 14.)
stated that the punishment of a person for living in a public place is a violation of

19 FIKFAK, V. — IZVOROVA, L.: Language and Persuasion: Human Dignity at the European Court of
Human Rights. Human Rights Law Review 22/3. 1-24.
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human dignity since it forces homeless persons to use social services against their
will. Following the position of the Constitutional Court in 2012, Article 8 could be
invoked before the ECtHR in the case of the infraction mentioned above. The
violation of dignity is closely linked to the freedom of privacy, as the homeless
person does not have the right to choose whether or not to use the homeless care
system.

As I already mentioned in the discussion of Article 5, protecting public order
cannot be considered a legitimate aim for criminalizing homelessness, as was the
case in Ldedtug v. Switzerland. The Court also states in Ldcdtus v. Switzerland, referring
to the opinion of the UN Special Rapporteur, that the motivation to make poverty
less visible in a municipality cannot be considered a legitimate aim for which human
dignity can be restricted.? This statement aligns with decision 38/2012. (XI. 14.) of
the Constitutional Court, which refers back to the findings of decision 176/2011.
(XII. 29.). In its decision, the Constitutional Court explains that a law can only be
classified as contrary to public order if there is a sufficient constitutional
justification. In the case of infringements, if the infringement endangers human life,
physical integrity, health or rights or violates a generally accepted rule of co-
existence.?! The 2012 decision of the Constitutional Court states that the mere fact
of living in a public space does not infringe the rights of others, does not cause
harm, does not endanger the proper use of the public space, and does not endanger
public order.?? It should be noted that in the Licitus case, the Court has taken a
very different approach from its previous practice,? which is progressive concerning
the legal issues of poverty but far from being fully developed.

4. Prohibition of torture, inhuman or degrading treatment or punishment

Atrticle 3 of the Convention prohibits torture, inhuman or degrading treatment
or punishment. The criminalization of homelessness raises the question of whether
it is inhuman and degrading treatment. The procedure as a whole or its elements
can be examined separately.?* Case law only establishes a violation of the prohibition
of inhuman and degrading treatment when strict requirements are met. The Court

20 Licitus v. Switzetland, No. 14065/15 (ECtHR 19 January 2021).

21 Constitutional Coutt decision No. 176/2011 (XIL. 29.).

22 Constitutional Court decision No. 38/2012 (XI. 14.).

23 see for example Garib v. The Nethetlands, No. 43494/09 (ECtHR 6 November 2017).

2+ It is questionable whether the authotization in Article 178/B of the Act on Infringements according
to which the offender’s presence can be ensured by telecommunication, constitutes a violation of Article
3. Although thete has been a case in the Coutt's practice where the accused had to remain in a metal cell
during the trial, the violation of dignity, was not linked to the isolation but to the particularly inhuman
and degrading accommodation (Svinarenko and Slyadnev v. Russia). Therefore, that participation by
telecommunication would be unlikely to violate Article 3 of the Convention.
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has dealt with the determination of the minimum level of severity in Mursi¢ v. Croatia.
In that case, the Court held that the determination of the minimum level of severity
is relative and depends on the circumstances of the case. Such circumstances may
include the duration of the treatment, its physical and mental effects, and in some
cases the sex, age and state of health of the victim.?> Based on the established case
law, it is unlikely that the Court would find a violation of Article 3 in relation to the
criminalization of using a public place as a habitual dwelling.?6 There are, however,
several cases where the case does not meet the minimum level of severity required
for Article 3 but where the Court finds a violation of Article 8.2 I have argued above
that, particulatly in the light of the Licatus case, I consider that the breach of Article
8 in the case using a public place as a habitual dwelling is well founded. In contrast,
in my view it does not violate Article 3 of the Convention.

5. Prohibition of discrimination

The ECHR extends the prohibition of discrimination to discrimination on
grounds of property. The criminalization of using a public place as a habitual
dwelling raises the question of whether it violates Article 14, if only homeless people
can commit the infringement. In my view, there is discrimination based on property
in the case of using a public place as a habitual dwelling, since only homeless people
can, by definition, habitually reside in public places. However, Article 14 ECHR can
only be invoked with other Convention rights, not on its own. Article 14 could be
invoked together with Articles 5 and 8. It should be noted that in Ldedtus ».
Switzgerland, the Court did not examine the merits of the violation of Article 14. Many
have criticized the judgment because the ECtHR could have acted against poverty
exclusion but failed to do so. %

Although Hungary has only signed, not ratified, the 12 Additional Protocol of
the Convention, it is worth mentioning in the context of the theoretical discussion
that if ratification were to take place, the prohibition of discrimination could be
invoked independently.

25 Mutsi¢ v. Croatia, No. 7334/13 (ECtHR [GC] 20 October 2016).

26 In the case law of the Court, a violation of Article 3 is found in cases of severe issues. An example of
inhuman treatment in the Court's practice was the Gdajfgen v. Germany case when the applicant was
threatened with torture while in police custody. In Akkad v. Turkey, for example, the ECtHR found that
it was degrading treatment to handcuff the applicant, who had been deported from the country, fora 20-
hour bus journey.

27 COUNCIL OF EUROPE/EUROPEAN COURT OF HUMAN RIGHTS: Guide on Article 3
https://www.echr.coe.int/documents/d/echr/Guide Art 3 ENG (17.12.2023.).

28 GANTY, S.: The Double-Edged ECtHR Licitus Judgment on Criminalisation of Begging: Da Mihi
Elimo Sinam Propter Amorem Dei. European Convention on Human Rights Law Review 2022/3. 393-420.
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6. European Consensus

The living Convention doctrine requires the Convention to be interpreted in the
light of present-day conditions. Therefore, if there is a European consensus on a
particular issue, the Convention should be interpreted in that context. Lawrence R.
Helfer, based on the case law of the Court, identifies the following as factors
influencing the European consensus: domestic statutes of the countries of the
Council of Europe, international treaties and regional legislation, expert consensus
and European public consensus.?

6.1. Comparison of national regulations

In examining the European consensus, we need to look at local regulations in
the countries of the Council of Europe. Regarding using a public place for a habitual
living, it is difficult to review these regulations because in many places homelessness
is not criminalized by national competence but by regional or local legislation in the
form of public order rules, as was the case in Hungary in the past. The comparative
analysis is therefore based on the reports of FEANTSA (European Federation of
National Organisations Working with the Homeless), which are based on the
reports of NGOs in member states. For these reasons, the FEANTSA reports
cannot provide a complete picture of the 46 member states. However, it is clear that
in several places some form of legislation criminalizes using a public place as a
habitual dwelling. For example, in Denmark and parts of Belgium, or in the UK,
where the Vagrancy Law is just about to be repealed.® These examples, taken out
of context, cannot show how the balance of control and support applies in a
country. What is clear, however, is that Hungary is not the only country with a
regulation on using a public place as a habitual dwelling. However, the Hungarian
legislation is unique in that there is no other Member State in the Council of Europe
where there is a constitutional ban regarding homelessness. In a joint study, former
constitutional judges Miklos Lévay and Laszl6 Kiss argued that a fundamental
problem is that the legislator regulates issues at the constitutional level that do not
belong there! The fact that an explicit constitutional provision supports an
infringement is a strong political declaration, but it does not necessarily make it a
constitutional subject.

29 HELFER, L. R: Consensus, Coherence and the European Convention on Human Rights, Corel/
International Law Journal, Vol. 26/1. 133-165.

30 United Nations' Call for Input: Dectiminalization of Homelessness and Extreme Poverty.
https://www.ohchr.org/en/calls-for-input/2023 / call-input-decriminalization-homelessness-and-
extreme-poverty (2023.12.13).

3ULEVAY M. — KISS L.: Még egyszer a hajléktalanok biintethetSségérdl. Kigjogi Szemle, 2020/1.1-21.

101


https://www.ohchr.org/en/calls-for-input/2023/call-input-decriminalization-homelessness-and-extreme-poverty
https://www.ohchr.org/en/calls-for-input/2023/call-input-decriminalization-homelessness-and-extreme-poverty

Kunos Zsuzsanna
The criminalization of homelessness in Hungaty and the European Convention on Human Rights

The question arises of how many countries need to agree to establish a European
consensus on an issue. The European consensus also shows the margin of
appreciation of the member state. The practice of the Court varies as to what exactly
is considered a European consensus. We have already seen a case in the Coutt's
practice where the ECtHR has considered that there is no European consensus
when only 2 states disagreed with the temaining 45 other states.’> The ECtHR has
already ruled on the European consensus in light of the fact that there is a trend
towards some change in the practice of the member states.> Thus, we have to take
into account not only the current state of national legislation but also the direction
in which it is changing. However, we have already seen decisions where the Court
has recognized the emerging European consensus, but has not considered it
sufficiently solid and based on long-standing principles.3* It is also worth noting that
in Parrillo v. Italy, the Court explained that the margin of appreciation granted to the
state in cases determining a particularly important facet of an individual’s existence
or identity is generally limited.? Nevertheless, in that case, the Court held that the
margin of appreciation of the states was wide, since there was no European
consensus on the issue. An examination of the legislation of the member states leads
to the conclusion that, presumably, the Court would not believe that there would
be a European consensus on the criminalization of homelessness.

6.2. International Iaw

The Court regularly refers to international law in its rulings. 3°Andreas Follesdal
argues that international law is relevant when examining the European consensus
because the Vienna Convention on the Law of Treaties requires an attempt at
systemic integration between conventions. In fact, not the European consensus but
the system of international law requires that international law be included in the
comparative analysis.’” In this paper, I discuss international law (including
international conventions and UN tesolutions) and European Union law in details.

6.2.1. International law

International law rejects the criminalization of using a public place as a habitual
dwelling. In 2018, the UN Special Rapporteur Leilani Farha filed an amicus curiae to

32 S.A.S. v. France, No. 43835/11 (1 July 2014).

33 Matckx v. Belgium, Nos. 62980/ 10, 57534/16, 60594/16, 61095/16, 65741/16, 1023/17, 1996/ 17
(ECtHR 13 June 1979).

3 S.H. and Others v. Austria, No. 57813/00 (ECtHR 3 November 2011).

35 Parrillo v. Italy, No. 46470/11 (ECHR 2015. 0 27.).

30 THEILEN, J. T.: Eurgpean Consensus between Strategy and Principle, Baden-Baden, Nomos, 2021. 210.
ST'THEILEN: op. cit. 213.
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the Hungarian Constitutional Court. According to the Special Rapporteur, the
criminalization of homelessness violates, for example, Article 11(1) of the
International Covenant on Economic, Social and Cultural Rights, Articles 6 and 17
of the International Covenant on Civil and Political Rights, Article 27(3) of the
Convention on the Rights of the Child, and Article 14(2)(d) of the CEDAW
Convention.3

The UN has also addressed housing poverty and homelessness in several
tesolutions. These include the UN Human Rights Committee's The Guiding Principles
on Exctreme Poverty and Human Rights® | the Guidelines for the Implementation of the Right
to Adequate Honsing® and Resoludon .4/HRC/43/ 144 In these resolutions, the UN
calls for the decriminalization of homelessness.

6.2.2. Enropean Union law

The law of the European Union is significant for the European consensus,
because it binds 27 out of 46 member states, a majority of the Council of Europe.
On 24 November 2020, the European Parliament adopted a resolution calling on
member states to end the criminalization of homelessness.*> On 21 January 2021,
the Furopean Parliament again addressed the issue of affordable housing and
homelessness, reaffirming the need to end the criminalization of homelessness in
the member states.** The Lisbon Declaration, adopted in June 2021, states that
homelessness must be tackled through social policies and that no one should be
discriminated against on the grounds of homelessness. All this shows that there is a
clear move towards decriminalizing homelessness in the European Union.

6.2.3. European consensus in the Ldcdtus v. Switzerland case

In Ldcdtus v. Switzerland, the Court examined whether there is a European
consensus on begging. The Court analyzed the legislation of the Council of Europe
member states as well as international law. It concluded that there was no consensus,
but that there was a trend among member states towards protecting public order
with administrative sanctions. A general prohibition, such as the Swiss example, can
be considered exceptional, and therefore the member state's matgin of appreciation

38 LEILANI FARHA's amicus curiae, 2018.

https://public.mkab.hu/dev/dontesek.nsf/0/2ba8668e¢09472db8c1258337004bc40a/$FILE/II1 1628
10_2018 amicus UN HR.pdf (Dec. 17, 2023).

¥UN Human Rights Committee Resolution A/HRC/21/39/39.

40 UN Human Rights Committee Resolution A/HRC/43/43.

4 UN Human Rights Committee Resolution A/HRC/43/14.

42 Buropean Patliament Resolution 2020/ 2802(RSP).

43 European Parliament Resolution 2019/2187(INI).
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http://www.undocs.org/A/HRC/21/39
http://www.undocs.org/A/HRC/43/43
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2802(RSP)
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is narrow. The Court's decision has been criticized in several aspects. In her study,
Sarah Ganty points out that the Coutt's reasoning is double-edged, as it found the
general prohibition inappropriate, which could mean a contrario that any other
prohibition would not have been unconstitutional according to the Court.* At the
same time Ganty also raises the question of whether, with regard to minority rights
in general and unpopular social groups in particular, the European consensus, which
necessarily reflects the will of the majority, could be examined at all. She resolves
this with the approach of Dzehtsiarou, who argues that the consensus test is only a
starting point, after which the Court examines the case. It is possible to diverge from
the European consensus. However, this divergence must be supported by
substantial grounds, and if the European consensus threatens minority rights, the
Court may decide against the consensus.*

6.2.4. European consensus on criminalization of using a public place as a habitual dwelling

All this leads to the conclusion that it is not possible to determine whether there
is a European consensus on the criminalization of homelessness. Although
international law and European Union law clearly point in favor of
decriminalization, the Court would presumably find that there is no European
consensus based on the national regulations. However, based on the Licitus case,
it is likely that a general prohibition would be in breach of the Convention.

7. Criminal policy background

In discussing the relevant articles of the Convention, 1 have repeatedly
mentioned that some aspects raise criminal policy issues, which I will discuss in this
chapter. As I mentioned earlier, Article 5, which enshrines the right to liberty and
security, allows deprivation of liberty only in specific exceptional cases. Above, I
have discussed Article 5(1)(e), which allows for the detention of vagrants. Article
5(1)(a) provides for an exception to the general prohibition of the deptivation of
liberty, after a conviction by a competent court, may also be considered when
analyzing Article 5, because using a public place as a habitual dwelling is formally an
infringement, therefore, the resulting deprivation of libetty as a sanction may also
fall under point (a). The applicability of point (a) raises a question of criminal policy,
precisely the question of the legal basis of the legislation. It has to be decided
whether to consider the use of a public place as a habitual dwelling as a failure to
cooperate with the police or as a criminalization of the presence of homeless people
in public places.

4 GANTY: op. cit. 403.
4 GANTY: op. cit. 404.
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Accotding to decision 19/2019. (VL. 18.) of the Constitutional Coutt, the legal
basis is the failure to cooperate with law enforcement, but in my opinion this is not
the correct interpretation. According to Section 178/B(1) of the Infringements Act,
using a public place as a habitual dwelling is prohibited.4® Thus, based on the textual
interpretation of the provision, the prohibited activity (which can be interpreted
rather as a status) is the stay itself, which is confirmed by the prohibition in the
Fundamental Law. Therefore, there can be no prohibition other than the presence
itself since this is what the provision states. Section 178/B(2) guides for situations
in which a homeless person is subject to proceedings, and defines the possible forms
of cooperation with the police officer taking action. According to the provision,
these may lead to the police not initiating infringement proceedings. It is therefore
not the case that the infringement itself has not been committed in the cases referred
to in paragraph 2, but that the police merely refrain from taking action, which is why
the legal basis for the infringement cannot be non-cooperation. Nevertheless, non-
cooperation cannot be a legal basis for the infraction in the sense that the police
action (in the context of which cooperation could be refused) is taken because of
the infringement, meaning that without the infringement the police action does not
arise. The legal basis can therefore only be the criminal nature of the presence in a
public place, the presence itself, the status of the prohibited person. If in turn it is
the status of the homeless person (vagrant) that is prohibited, it is Article 5(1)(e)
that is relevant, not Article 5(1)(a). In the case of point () the groups mentioned
(persons of unsound mind, alcoholics, drug addicts or vagrants) are exceptions to
the main rule of Article 5 of the Convention, therefore their liberty may be deprived
because of their status.

We have seen in Enborn v. Sweden that the Court accepted that thete could be a
social policy basis for detention. The question of what is criminalized is a matter of
criminal policy. The criminological literature abounds with analyses of the
criminalization of poverty. There is a tendency for criminal law to take the place of
social policy, with the legislators seeking to resolve social issues by criminal means.
A good example is the criminalization of homelessness, which aims to make poverty
invisible. Arguably, forcing homeless people into shelters does not solve the
complex social policy problem of homelessness, as it does not solve the housing
problem of the homeless person. The reason for criminalization is therefore not
social policy, but criminal policy: making poverty less visible is a characteristic of
exclusive criminal policy. This is supported by the fact that, as the European
consensus analysis has shown, Hungary is not the only country where we see a
similar regulation to using a public place as a habitual dwelling, since it is not the
only country where exclusive criminal policy dominates. We can distinguish between

46 In the original Hungarian text, the provision can be translated as staying in public places as a habitual

dwelling. Using a public place as a habitual dwelling is the official translation of the Act on Infringements.
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exclusive and inclusive models in late modern criminal policy. The two models are
almost nonexistent in their pure form, but instead represent the two ends of a scale,
with criminal policies tending to resemble one another. Exclusive criminal policies
are characterized by the control and exclusion of problematic social groups and
individuals, using criminal policy measures for social policy and extensive
criminalization.*’ It should be emphasized that the legitimate aim of the detention
of the homeless (vagrants) is not a social policy consideration, as we saw in Enborn
v. Sweden, but on the contrary a criminal (infraction) response to a social policy issue.
Detention of people expetiencing homelessness can only be justified if it has a
legitimate aim, which in this case is not a legitimate aim of social policy. In my
analysis of Article 5, I have outlined my proposal for the Court's interpretation: it is
essential to clarify that only in a few specific cases is there a legitimate aim for the
detention of vagrants, namely when the purpose of detention is the protection of
life. In other cases, the individual's self-determination and freedom to choose
whether to receive social services should not be restricted under the rule of law
standards. The legislator criminalizes acts affecting public order and public health
other than the mere use of a public place as a habitual dwelling separately, so this
should not be a basis for criminalizing using a public place as a habitual dwelling.

8. Procedural difficulties

The ECtHR has not yet addressed the issue of habitual residence in public places
in Hungary, partly due to the procedural rules and admissibility criteria of the
ECtHR. The victim of a human rights violation (the applicant) must apply to the
ECtHR in an individual case within four months of the exhaustion of effective
domestic remedies.*® A further difficulty is that there are few cases of using a public
place as a habitual dwelling, with 14 cases in 2018, 11 in 2019, 5-5 in 2020 and 2021,
7 in 2022 and only 5 until October 2023, according to the crime statistics.®

A particular difficulty in invoking Article 5 is that, as per the crime statistics, the
courts have not imposed any detention since October 2018.3 However, in ECtHR
case law, we have seen several examples of the Court accepting potential victim
status. As early as 1981, the ECtHR had a judgment in which it also considered a
potential violation of rights to be a basis of a potential victim status.’! In other

47 BORBIRO A.: Krimindlpolitika. In: BORBIRO A. — GONCZOL K. — KEREZSI K. — LEVAY M. (EDS.):
Kriminoligia. Budapest, Wolters Kluwer Kiadé, 2019. 715-768.

48 European Convention on Human Rights, Article 35(1).

4 Uniform Criminal Investigation and Prosecution Statistics, Infringements: proceedings initiated
https://bsr.bm.hu/Document (17.12.2023).

30 Uniform Criminal of Investigation and Prosecution Statistics, Violaton Penalties in Detail
https://bsr.bm.hu/Document (17.12.2023).

! Dudgeon v. United Kingdom (ECHR 22 October 1981).
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words, if the ECtHR accepts that the possibility of imposing detention is a violation
of the rights of the homeless applicant, the fact that the detention is not applied in
practice does not constitute an obstacle to admissibility. The potential victim status
does not, however, create the possibility of abstract norm control. Therefore, only
the (homeless) person concerned could apply to the Court.

The Streetlawyers Association (Utcajogasz Egyestilet) also draws attention to the
difficulty of finding clients for long-term strategic litigation, as homeless people are
extremely vulnerable, usually in poor health and often without family (and
successors in the event of death). These circumstances could, however, justify an
emergency proceeding in front of the Court.

9. Conclusions

The study examined the infringement of using a public place as a habitual
dwelling in the light of the Convention. The study analyzed the right to libetty and
security (Article 5), the right to privacy (Article 8), the prohibition of inhuman or
degrading treatment (Article 3), and the prohibition of discrimination (Article 14),
presenting relevant case law. In my view, the criminalization of using a public place
as a habitual dwelling is contrary to Article 5 of the Convention if the Court
interprets Article 5(1)(e) by the rule of law standard. This interpretation allows the
detention of vagrants only if the detention has a legitimate aim. This may be the case
where the legitimate aim is to protect the life of a homeless person, but the
Hungarian legislation gives a much broader mandate. It, therefore, does not meet
the requirements of Article 5 in its present form. Based on the Ldcatus v. Switzerland
case, we can conclude that the Court would also find a violation of Article 8 because
of the violation of human dignity. However, this violation of dignity would
presumably not reach the minimum level of sevetity required to establish a violation
of Article 3. In my view, since using a public place as a habitual dwelling can only
penalize homeless persons, it constitutes discrimination based on property, and
therefore Article 14 may be invoked in conjunction with Articles 5 and 8.

In the study, I also examined whether there is a European consensus on the
issue that could influence the interpretation of the Convention. Although
international law rejects criminalization, and European Union legislation is moving
in this direction, several Council of Europe member states have legislation similar
to the Hungarian one. Therefore, it is unclear whether there is a European
consensus on the criminalization of homelessness.

The issues of criminal policy are inseparable from the legal assessment of using
a public place as a habitual dwelling, so the discussion raises criminal policy issues
at several points. In particular, what is the legal basis for using a public place as a
habitual dwelling, can the criminalization of homelessness be considered a social
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policy, and why can we see that in several Council of Europe countries using a public
place as a habitual dwelling is punishable?

The ECtHR has not yet examined the infringement of using a public place as a
habitual dwelling due to the Coutt's strict admissibility rules and the limited number
of infringement proceedings. The case law suggests that Articles 5, 8 and 14 could
be invoked in individual cases to challenge the Hungarian legislation. This could
serve as a legal remedy against the Hungarian legislation and at the same time
promote European case law towards an interpretation of Article 5 on vagrants
taking into account criminal policy considerations.
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Abstract: This article examination delves into the intricacies of diplomatic communication,
immunities, and the protection of diplomatic assets under the Vienna Convention. The
analysis covers the freedom of communication for official purposes, emphasizing secure
methods and the nuanced use of wireless transmitters. The heightened protection afforded
to diplomatic bags and couriers is explored, showcasing the delicate balance between
diplomatic privileges and responsibilities. The challenge of determining the commencement
of mission premises' inviolability is discussed, revealing varying perspectives. The 2003 US-
PRC agreement serves as a notable example of the importance of clearly defining the start of
inviolability for mission premises. In essence, this exploration underscores the complexities
of diplomatic relations, necessitating a nuanced and balanced legal framework to govern these
crucial aspects of international diplomacy.
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1. Introduction

The concept of diplomatic immunity encompasses two fundamental elements.
The diplomatic immunity safeguards the inviolability of the diplomat and precludes
any legal jurisdiction, whether administrative, civil, or criminal, from being imposed
on them by the host country.! There is minimal differentiation between immunity
and privilege, and in numerous instances, both terms have been utilized
interchangeably. Several authors, including Verdross, Morton, Stefko, and
Makowski, have attempted to differentiate between the various interpretations.
While each writer expressed the thoughts in their own terms, they fundamentally
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student and research visitor at the International Law Chair, University of Zurich, Switzerland
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have a common underlying theme. "Privileges" can be described as exclusive
entitlements or rights that others do not possess, whereas "immunities" can be
defined as the exemption from the authority of a local jurisdiction? The present
instances of diplomatic immunity misuse can be categorized into three groups: 1)
the perpetration of violent offenses by diplomats; 78 2) the illicit utilization of the
diplomatic pouch; The text highlights two issues: 1) the support of state terrorism
by foreign governments, facilitated by their embassies in the host country.?

2. Diplomatic Missions
2.1. Inviolability of Missions

According to Article 22 of the Vienna Convention on Diplomatic Relations, it
is stated that "The premises of the mission must not be violated." The concept of
'inviolability' encompasses two unique facets. The first benefit is the exemption
from any legal proceedings or actions by law enforcement officials of the host
country. The information can be found in paragraphs 1 and 3 of Article 22. Entry
into the premises is prohibited for the police, process servers, building safety or
health inspectors, and even the fire brigade in case of a fire, without the
authorization of the head of the mission. The receiving state does not grant any
permission for entrance, even if it suspects that the inviolability is being misused
and the premises are being utilized in a way that is not compatible with the mission's
functions (which is banned under Article 41). However, at one point, the Pakistan
Government informed the Ambassador of Iraq that it possessed evidence indicating
that weapons, which had been brought into Pakistan under diplomatic protection,
were being housed within the Embassy of Iraq. The Pakistan Government
requested permission to conduct a search of the premises. The Ambassador
declined, but, the police were granted permission to conduct a search in his
presence, leading to the discovery of substantial quantities of weaponry stashed in
containers. The Pakistani government vehemently objected to the Iraqi government,
officially labeled the envoy as an unwelcome person, and summoned back their own
envoy. Thirteen The receiving state lacks the authority to expropriate any portion
of the mission's grounds, even if it is for a legitimate public use like road expansion.
Therefore, when the British authorities desired to create a new Underground
Railway line beneath the properties of many embassies, they did not employ the
general coercive powers of acquisition. Instead, they sought the explicit approval of
each embassy to tunnel beneath its building. Legal immunity is granted to property

2 PRZETACZNIK E.: The History of the Jurisdictional Immunity of the Diplomatic Agents in English Law.
3 FARAHMAND A. M.: Diplomatic Immunity and Diplomatic Crime: A Legislative Proposal to Curtail
Abuses. Journal of 1egislation, 16, 97 (1989).
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located on mission grounds and to the transportation used by the mission. Embassy
vehicles are immune from 'search, tequisition, attachment or execution,' howevert, it
is generally acknowledged in London that a vehicle causing significant obstruction
and whose driver cannot be identified may be towed away, as long as no penalties
or fines are imposed on the respective embassy for the incident.*

The host country has a specific obligation to ensure the safety and security of
the mission's facilities by preventing any unauthotized access or harm, and by
maintaining the peace and dignity of the mission.

The mission's premises and their furnishings shall be exempt from any search,
requisition, attachment, or execution. Four amendments were proposed in the
Committee of the Whole that pertain to the topic discussed in the first paragraph.
Japan suggested the inclusion of an extra paragraph that further clarifies paragraph
1 by explicitly prohibiting the delivery of a legal document by a process-server inside
mission premises. The comment accompanying the proposal stated that the
sponsot's aim was to provide clarity on the validity of setvice by mail. This method
had been accepted in the commentary of the International Law Commission but
had been deemed illegal by a decision of the Supreme Court of Japan. During the
twenty-second meeting of the Committee, the sponsor of this amendment decided
to withdraw it. The reason for the withdrawal was that the Committee had reached
a unanimous consensus that service could be done through mail. The Conference
records do not reflect the existence of a consensus, as only five delegations
considered the Japanese amendment and one of them opposed the idea of service
by mail.> The premises of a mission and the private residence of the mission's head
are immune from violation, as are those of the diplomatic and administrative and
technical staff of the mission, as long as they are not citizens or permanent residents
of the host country. Agents of the host state are not allowed to enter without the
permission of the head of mission. The host state must take all necessary measures
to protect the premises from intrusion or damage, and to prevent any disturbance
or disrespect towards the mission.

The premises, along with their contents and the mission's transportation, are
granted immunity from seatrch, requisition, legal attachment, or execution. Motor
cars owned by diplomatic and administrative and technical staff personnel atre
granted the same immunity, however specific regulations regarding traffic violations
vary among nations. In general, diplomats are regarded like citizens when it comes
to these offenses, with the exception that they are not subject to prosecution.
Instead, the offense is reported to the head of the diplomatic mission.® The incidents
that occurred at the London Libyan "People's Bureau" on April 17, 1984, emphasize

4 GORE-BOOTH L.(ed.): Satow's Guide To Diplomatic Practice, 110-11.
5 KERLEY, E. L.: Some Aspects of the Vienna Conference on Diplomatic Interconrses.
¢ FELTHAM, R. G.: Diplomatic Handbook, 38-39.
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the absence of effective measures to prevent illegal behavior inside the diplomatic
immunity system established by the Vienna Convention.The uset's text is "II". A
gathering of Libyan protesters, who are in opposition to Libyan leader Colonel
Muammar el-Qaddafi, had congregated in front of the People's Bureau to express
their disapproval of Colonel Qaddafi's treatment of students in Libya. The gatheting
was behaving in a peaceful manner when, abruptly, the mob was targeted by
machine gun fire originating from the People's Bureau. Twelve One officer of the
police detachment surrounding the protestors was killed by gunfire. Thirteen
individuals sustained injuries, with five of them being in a severe condition.
Fourteen The British police promptly established a perimeter around the embassy
to prohibit both admission and leave. British Home Secretary Leon Brittan15
requested that Libya grant permission for British police to access the premises in
order to search for suspects and collect forensic evidence. However, Libyan officials
instantly criticized and trejected this demand. The Libyan government responded to
the British action by issuing orders for its police to besiege the British embassy in
Tripoli. Thirty-five individuals, including the British ambassador, were detained
within the premises of the British embassy. The number is 9. A deadlock occurred
as each government detained officials from the other.Later, British officials
identified the legally permissible alternatives that were accessible. British officials
determined that the most probable course of action to apprehend the gunman was
to close the People's Bureau and assess the eligibility of each resident for diplomatic
immunity according to the Vienna Convention. Two Individuals who do not qualify
for immunity would be arrested for interrogation and potential legal action. Twenty-
three However, the British government did not provide an explanation for why this
alternative was not implemented.” Was not implemented due to reasons not
explained by the British government.After the shooting, the Libyan authorities freed
25 people from the Tripoli embassy after failed negotiations. The reason for this
action is unclear. Libya refused British requests to search the People's Bureau during
negotiations. Although the Libyan government offered to deploy an investigatory
team to London and prosecute suspects in Libyan municipal courts, the British
declined. With little progress in negotiations, the British cut ties with Libya and
ordered the People's Bureau occupants to leave the UK within seven days. The
British assured safe exit and pledged not to check bags. After 11 days of siege at the
Libyan People's Buteau, the occupants fled Britain with British police protection.
As the Libyan government released its last British diplomatic personnel, they
returned home. The Libyans were searched and questioned by British police in
London before their departure. Police in Britain let the Libyans' belongings,
including the weapon used in the shooting, to leave the country without scrutiny.

7 WRIGHT, S. L.: Diplomatic Immunity: Proposal for Amending the Vienna Convention to Deter Violent
Criminal Acts. Boston University International Iaw, 5 (1987)
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British police examined the People's Butreau after its inhabitants left, finding
firearms. The British decision to offer de facto diplomatic immunity to all Libyans
in the People's Butreau regardless of diplomatic status is speculative. British officials
likely prioritized protecting the eight thousand British people in Libya and the
besieged British embassy in Tripoli over prosecuting the shooting suspects. British
judgment can be explained by Vienna Convention language. The UK has to let Libya
withdraw its accredited diplomatic personnel without intervention because both
countries signed the Vienna Convention. The Libyan People's Bureau event shows
the Vienna Convention doesn't stop ctime. Embassy staff are immune from ctiminal
prosecution, which encourages lawbreakers. N.Y.C. and D.C. police often confront
criminals with diplomatic immunity. From 1974 to mid-1984, diplomatic immunity
avoided prosecution in 546 London instances that would have resulted in a six-
month prison sentence.Diplomatic immunity has safeguarded many other ctimes.
The Vienna Convention allows receiving governments to declare a diplomat
persona non grata as the only protection against a suspecte criminal. A persona non
grata proclamation forces the sending state to recall or terminate the individual's
diplomatic duties, forcing them to leave the receiving state. In murder cases, like at
the Libyan People's Bureau in London, persona non grata declarations are not
appropriate due to the harsher penalty of people convicted in non-diplomatic
immunity settings. As an alternative to the persona non grata declaration, the
governments might cut ties. In the Libyan People's Bureau incident, the United
Kingdom took this action. The Wien

The agreement originally aimed to improve international ties, not disrupt
communication as it did in this occasion. An option that prevents communication
disruptions and reduces criminal behavior would benefit the global society.

The following proposal offers an alternative.?

The Vienna Convention aims to provide immunity exclusively to genuine
diplomatic agents, genuine embassies, and genuine diplomatic luggage, while
excluding terrorists who pretend to be diplomats. In my opinion, the two Libyan
assassins, the People's Bureau where they were located, and the bags that held their
weapons are not covered by the requirements of the treaty. There is ample
justification to doubt if the murderers, who are likely members of the governing
committee, were officially recognized and authorized as legitimate diplomatic
representatives. According to Article 4, Section 1 of the Vienna Convention, the
host country has the authority to assess and evaluate the nomination of a diplomat
before accepting and accrediting them. If the diplomat is found to be unsatisfactory,
the host country can reject their accreditation. The number is 9. Due to the sudden
seizure of the embassy by Qaddafi loyalist students, the British government was

8 Id.
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unable to exercise its right, as per the Convention, to proclaim them persona non
grata prior to their arrival in Britain.”

The British police, following a brief and concise interrogation with the Libyans
just before their departure, released a statement affirming that they held diplomatic
status. The methodology behind the police's decision remains ambiguous.
Diplomatic passports do not provide definitive proof in this matter. As a result of
my extensive tenure in government, I have been granted a diplomatic passport by
the State Department as a gesture of politeness. I do not qualify as a diplomatic
agent according to the definition provided by the Vienna Convention.!” The second
component of the inviolability of diplomatic premises is to the obligation of the
host country to provide protection. According to Atrticle 22 of the Vienna
Convention, the country receiving a diplomatic mission has a specific obligation to
take necessary measures to safeguard the mission's premises from any unauthorized
entty or harm, and to prevent any disruption of the mission's tranquility or
compromise of its prestige. The term 'appropriate’ steps tefers to the necessity of
ensuring that the level of protection offered is commensurate with the level of risk
or danger to the premises. It is evident that the state receiving the embassy cannot
reasonably be expected to permanently deploy police officers outside each embassy
building. Furthermore, it is important to note that all houses of diplomatic,
administrative, and technical staff are equally entitled to the security that comes with
inviolability. However, if the entity is aware of an imminent aggressive protest, or if
the ambassador notifies it of an unauthorized entry or an imminent assault, then it
is obligated to offer appropriate security measures in response to the threat or to
expel the trespassers upon request. The internal legislation is not required, nor is it
a common practice, to impose particulatly harsh punishments for attacking or
trespassing on embassy property, ot to criminalize minor insults to the premises or
the flag of the mission. However, such provisions have been very prevalent.!! The
US applied to the Court after Iranian terrorists occupied its Embassy in Tehran on
November 4, 1979, and kidnapped its diplomatic and consular workers. On the
United States' request for provisional measures, the Court held that diplomatic
envoys and embassies were inviolable, and it indicated provisional measures to
restore the Embassy premises to the United States and release the hostages. In its
Judgment of 24 May 1980, the Court found that Iran had violated and was still
violating obligations owed to the United States under conventions in force between
the two countries and rules of general international law, that this violation engaged
its responsibility, and that the Iranian Government was bound to secure the
immediate relea The Court reiterated the importance of international law governing

9 GOLDBERG, A. J.: The Shoot-Out at the Libyan Self-Styled People's Burean: A Case (1984)
10 Id.
" GORE-BOOTH L.(ed.): Satow's Guide To Diplomatic Practice, 111.
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diplomatic and consular interactions. It noted that while militants' actions on
November 4, 1979, could not be directly attributed to the Iranian State due to a lack
of information, the State had done nothing to prevent the attack, stop it short, or
force the militants to leave and release the hostages. The Court found that after 4
November 1979, certain Iranian State organs approved the allegations and decided
to propagate them, turning them into Iranian State acts. Despite the absence of the
Iranian Government and after rejecting Iran's two communications atguing that the
Court could not and should not hear the matter, the Court rendered judgment. By
Otder of 12 May 1981, the matter was discontinued and removed from the List,
therefore the Court did not have to rule on recompense for the US Government's
injury. Article 1 from Optional Protocol concerning the Compulsory Settlement of
Disputes Adopted by the General Assembly of the United Nations state
that"Disputes atising out of the interpretation or application of the Convention shall
lie within the compulsory jurisdiction of the International Court of Justice and may
accordingly be brought before the Court by a written application made by any party
to the dispute being a Party to the present Protocol.". Regarding the endorsement
of the Vienna Convention. There are currently no universally accepted rules for
implementing Article 41 paragraph 1. It is doubtful that such guidelines could be
developed, as opinions on what constitutes unacceptable interference in the internal
affairs of a receiving country differ across different locations and periods.The
Memorandum addressed the specific challenges faced by diplomats when providing
support in cases related to human rights. It concluded that any effort to gain global
recognition that such assistance does not constitute interference in internal matters
would probably have a negative impact.!?

The blanket requirement of immunity covers the gravest offense against a
government, which is espionage. This threat to national secutity is referred to as a
"clandestine activity" cartied out by an individual authorized by a foreign
government with the intention of acquiring confidential information about another
country's military defense. This conduct is strictly forbidden by law. Duting
espionage operations, the sending State discreetly places an intelligence collector
within the diplomatic otganization. Upon the atrest of the agent, it is customary for
the sending State to request the protection of diplomatic immunity. Since the
operative cannot be subjected to punishment, the receiving State responds by
declaring the collector persona non grata and ordering their immediate departure.
This action effectively ends the collector's diplomatic privileges and immunities.'3

Espionage must be considered within this legal framework. Espionage is illegal
in all modern states, including the US, where Title 18 U.S.C. section 793 protects
only national defense information, which collectors usually seek. Classified

12 DENZA, E.: Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations. (2016).
13\WARD, N. P.: Espionage and the Forfeiture of Diplomatic Immunity
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information gathering and dissemination by nationals and aliens are restricted for
utmost security. The death sentence is the maximum punishment during conflict
and lower in peacetime to deter violators and undetline the crime's seriousness.

An espionage operation involving diplomatic officials of the sending State will
be investigated by a State's counterespionage agency for as long as necessaty to
uncover the most intelligence sources. When participants are arrested, the sending
State promptly seeks diplomatic immunity. The criminal trial will charge
participating nationals of the harmed host State with espionage or conspiracy. 0 The
transmitting State's citizens are immune and can only be named co-conspiratots, not
defendants. 2 Once they invoke immunity, foreign agents are labeled persona non
grata and sent to their home country. The remaining accused will face death, life
imprisonment, or sentences up to 40 years.!*

The deliberate nature of espionage action is the primary defining factor of
contemporary statutes. The concept of specific intent is naturally addressed.Simply
having a rational basis to believe that information will be utilized to harm the
country or benefit another state is also enough.The purpose behind engaging in
espionage is inconsequentialOne important current provision is that the
information does not have to harm the state from whom it is taken. An offense is
perpetrated regardless of whether the foreign nation that stands to gain is an ally. !>
Diplomatic and consular workers are exempt from prosecution for espionage due
to their privileged status, which serves as an incentive for engaging in illicit activities.
In order for the receiving State to address the matter, it must first have valid grounds
to revoke the privileges and immunities. According to current international law, the
receiving State must provide sufficient evidence of abuse of diplomatic privileges by
the collectors. Such a demonstration could potentially result in a clash with domestic
legislation and would constitute a violation of treaty law.!® Every diplomatic
privilege can be abused. When a state invokes immunity for espionage, it is taking
advantage of its diplomatic protection. It exploited its rights and immunities under
international law and the receiving State, with international implications. In this case,
the receiving State is justified in withdrawing espionage privileges and immunities
to protect national security secrets. The receiving state can alter its domestic laws,
which may void treaty advantages and immunities. A rejection of criminal immunity
for espionage would subject the collector to domestic sanctions and deter future
privilege and immunities abuses. As civil law has immunity exceptions, criminal law
should too. Espionage immunity must assist the state before being eliminated. The
US is one of several nations that can take unilateral action due to its global
dominance and superior intelligence collecting. The diplomatic mission provides

1414
15 EDMONDSON, L. S.: Espionage in Transnational Law. 5 Vand. J. Transnatl L. (1972).
16 \WARD, N. P.: Espionage and the Forfeiture of Diplomatic Immunity.
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adequate people and assistance for espionage operations. By limiting this possibility,
hostile correspondents targeting the US would lose diplomatic privileges and
immunities and be compelled to operate independently.!”

Due to the immunity granted to authorized diplomats, they cannot be subjected
to prosecution under local laws. Therefore, it is customary to label such individuals
as persona non grata and request their immediate recall. Irrespective of the facts
regarding the espionage, there is no specific obligation to provide a response.
Canada made the uncommon decision to recall the leader of its diplomatic mission
to the U.S.S.R. following the defection of a cipher cletk who exposed a "spy ring"
operated by Soviet embassy staff. However, the United States solely expressed its
objection to the act of covertly monitoring its diplomatic building in Moscow.
Although diplomatic practice shows that there are indeed consequences that result
from the detection of espionage, there is still a significant amount of uncertainty.
The principle of maintaining peace appears to be established in a single scenario:
when a covert operative is apprehended within the borders of another nation,
without any additional breach of international law, it results in a diplomatic exchange
of written communications, a formal objection, and a denial of the allegations. '8
Currently, international law does not acknowledge a universal entitlement to
diplomatic asylum. Moreover, diplomatic missions are not normally obligated to
provide asylum.Nevertheless, international law acknowledges that diplomatic refuge
can be given in specific exceptional circumstances or based on extraordinary
humanitarian considerations. These requirements are typically fulfilled when an
individual confronts a severe and impending threat of violence for which the local
authorities are incapable of providing protection, or for which they actively
encourage or pemit. Ordinary criminals secking to evade the normal legal
procedure will not be awarded asylum or temporary safe harbor. The "right of
asylum" or temporary refuge refers to the exclusive prerogative of the
"representing” State, exercised by its head of post, to provide an invitation,The
Canadian stance and implementation can be succinctly summarized as
follows:Asylum may only be granted by our consulates and diplomatic missions
abroad in exceptional situations, and not as a regular practice. In the specific
situations we are referring to, temporary asylum may be granted based on
humanitarian reasons to an individual, regardless of their Canadian citizenship
status. This would occur if the person's life is at immediate risk due to political untrest
or riots. It is important to ensure that the intervention by the mission is clearly
understood as being driven by humanitarian motives and not misinterpreted

17 1d.
18 EDMONDSON, L. S.: Espionage in Transnational Law. 5 Vand. J. Transnat'l L. (1972).
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otherwise.” In 1827, the coachman employed by Mr. Gallatin, who served as the
United States Minister and Head of Mission in London, was apprehended in the
stable of the Legation on allegations of assault. The correspondence reveals that the
British Government supported the action taken, whereas Mr. Gallatin, who had
already fired the servant, disagreed with the expressed opinions. In response to this
case, the British Government implemented measures to prevent any future arrests
of a foreign ministet's servant without ptior communication to the minister. This
was done to ensute that the minister's convenience could be taken into account
when executing the warrant.?

While international law allows for some enforcement actions to be taken against
assets of foreign states within the jurisdiction of the host state, the specific language
used in the State Immunity Act, along with the requirement for sufficient evidence
in the form of an ambassadot's certificate and the burden of proof on the judgment
creditor, effectively prevents the implementation of these limited enforcement
measures. If there is a desire to expand the authority to seize assets for commercial
obligations, alternative approaches can be considered without making direct changes
to the 1978 Act. When the creditor wants to ensure the safety of his business
transactions with the State, he should demand a guarantee from a State trading
entity. This entity's assets, excluding those in the central bank, should be completely
liable to be seized locally. When filing a lawsuit against the State for a commercial
obligation, the creditor must specify the source from which the debt will be paid
and frame their claim as one pertaining to either moveable or immovable property
owned by the State. An order to obtain payment for a business obligation from a
particular fund maintained in the name of a foreign State could serve as adequate
evidence to challenge an ambassadot's certificate and demonstrate that the fund is
being used or intended to be used for commercial purposes.?!

2.2. Inviolability of Archives and Documents

Article 24 of Vienna Convention: The archives and documents of the mission
shall be inviolable at any time and wherever they may be. The protection of
diplomatic archives at the mission's premises is derived from the protection of those
premises themselves. Archives in transit are safeguarded by the lesser protection of
the diplomatic bag and courier. The issue of the legal standing of diplomatic
documents that are not physically located within a diplomatic mission or in the
possession of a courier or mission member, and may not be readily recognized as

19 GREEN, L. C.: Trends in the Law Concerning Diplomats. Canadian Yearbook of International Law, 19,
(1981).

20 GORE-BOOTH L.(ed.): Satow's Guide To Diplomatic Practice, 110.

21 FOX, H.: Enforcement Jurisdiction, Foreign State Property and Diplomatic Immunity. The International
and Comparative Law Quarterly (1985)
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diplomatic archives, has only been addressed by courts and governments in the
twentieth century. The establishment of inviolability in all these circumstances has
been explicitly defined solely through the implementation of Article 24 of the
Vienna Convention.?? The International Law Commission and Vienna Conference
expanded diplomatic archive protection beyond prior international law. First, the
International Law Commission chose "inviolable" to convey that the receiving State
must abstain from internal interference and that it must protect the archives from
unauthotized interference. Second, the Vienna Conference added ‘at any time’ to
emphasize that inviolability persisted after diplomatic ties wetre broken or military
combat began. Article 45 allows the sending State to transfer these archives to a
third State, the safeguarding authority, to ‘respect and protect’ them. However,
diplomatic archives and documents retain their inviolability under Article 24 after
they are no longer ‘used for the purposes of the mission’, unlike ‘premises of the
mission’ under Article 1(i) of the Convention.

Third, the International Law Commission and the Conference added the words
‘wherever they may be’ to Article 24, making it clear beyond argument that archives
not on the mission's premises or in the custody of a mission member are inviolable.
The Conference explicitly rejected France and Italy's proposal requiting
conspicuous official signs for archives and documents outside mission premises. A
US amendment that defined ‘archives and documents’ as ‘the official records and
reference collections pertaining to or in the custody of the mission’ was withdrawn.
Archives are separate from other mission property, which under Article 22(3) is not
inviolable except on mission grounds. The receiving State must immediately restore
lost or stolen archives and cannot utilize them for judicial actions or other
purposes.” The Convention does not define ‘archives and documents’. Their
inviolability does not depend on their identification, and they are not required to be
identified outside mission grounds (unlike the diplomatic briefcase). The negotiators
cleatly wanted to define the term broadly, so they added "and documents" to
encompass negotiation materials and draft memos, which are not archives. Article
1(1)(k) of the Vienna Convention on Consular Relations states that “‘consular
archives” includes all the papers, documents, correspondence, books, films, tapes
and registers of the consular post, together with the ciphers and codes, card-indexes
and any article of furniture intended for their protection or safekeeping Given
diplomatic missions' wider immunities, it would be absurd to apply a narrower
definition of "archives" to diplomatic archives than to consular archives. The
Vienna Diplomatic Convention has applied this extensive definition. Since the goal
is to maintain the secrecy of stored information, ‘archives and documents’ should
include current storage techniques like computers and computer drives. Modern

22 DENZA, E.: Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations (2016), 156.
2 1d., 158-59.
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international accords that provide international organizations diplomatic
inviolability and immunity contain more stringent storage procedures guidelines.
For instance, the Headquarters Agreement between the UK and the International
Maritime Organization grants inviolability to ‘all archives, correspondence,
documents, manuscripts, photographs, films and recordings belonging to or held by
the Organization and to all information contained therein’.However, a precise
description of current information storage technologies may not keep up with the
growth of approaches. Trusting Article 24's apparent aim to encompass all physical
information storage objects is probably best.?*

2.3 Freedom of Communication and the Inviolability of Official
Correspondence

A diplomatic mission has the right to communicate without any restrictions for
all official purposes and to have unrestricted access to all facilities inside the host
state. The entity utilizes coded or encrypted messengers and communications to
communicate, using any suitable methods, including its own government and its
government's embassies and consulates, regardless of their location.

However, the installation and use of a wireless transmitter are only permissible
with the explicit authorization of the governing authority of the hosting country.?

International practice had long recognized the right to safeguard diplomatic
communications, though it was imperfect. In rare cases of interception complaints,
the state challenged would argue it was unauthorised. If the interception revealed a
conspiracy against the receiving state, it may claim exceptional defense of its
essential interests. Adair desctibes Patliament's regular interceptions of despatches
during the Civil War, justified by tensions in England. He states that the Portuguese
envoy was deemed suspicious and expelled after being implicated in conversations
with King Chatles during the capture of royal correspondence at Naseby. Knowing
his destiny was sealed, the ambassador wanted revenge for the parliamentary spies'
interfering with his letters. He enclosed an old news-sheet, a figure of a man hanged,
and a few pairs of spectacles in an important-looking packet. To ensure that the
parliamentary commissioners, who were not ironic, would not miss the joke, he
added a note saying that he hoped the spectacles would help them decipher the
valuable information he was sending abroad. No democracy can take a joke against
itself, and no democratic administration dares to consider it funny: Parliament was
enraged and demanded his deportation.

Secure communication was enabled thanks to cipher improvements and wireless
message transmission. However, states approached diplomatic wireless differently.

24 14, 160—61.
25 FELTHAM, R. G.: Diplomatic Handbook, 39.
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Only the wealthier states could afford to install it, and they believed that the
inviolability of the premises and their right to free diplomatic communication meant
they did not need the receiving state's consent. They would help change the
frequency if it was tough. The less developed regimes could not afford wireless in
its missions and feared that uncontrolled transmitters could be used for propaganda
against them. They added 'the mission may install and use a wireless transmitter only
with the approval of the receiving State' to the Vienna Convention. The sending
state must follow international telecommunications regulations if a transmitter is
deployed. The International Telecommunication Convention exempts the receiving
state.?

2.4. Diplomatic Bag and Diplomatic Couriers

Under the Vienna Convention, the diplomatic luggage is better protected than
under customary law. It was generally acknowledged that the receiving state could
dispute a bag containing unauthorised items. If this happened, the sending state
might return the bag unopened or open it in front of the receiving state's authorities.
The Vienna Convention on Consular Relations allows challenging a suspect bag for
consular bags. This is no longer allowed for diplomatic bags. Even if they think the
bag is being used to transport weaponty or other illicit exports or imports, the
receiving state may not require the bag to be returned or opened. States were
cognizant of the risks of misuse, but they were even more aware that officials may
abuse any right of search by claiming to suspect a bag. Since this does not entail
opening or holding the bag, the receiving state or airline authorities may subject it
to detection devices that detect explosives, metal, or drugs. If the test shows
suspicion, the airlines may refuse to carry it.

The diplomatic coutier must carty a passport and a paper identifying his bag's
packages, just as the diplomatic bag must be cleatly identifiable by an official seal.
This is necessary since the coutiet's luggage can be searched. The coutiet's only
privileges are those needed to transport the bag, such as personal inviolability and
immunity from arrest and detention. Otherwise, he lacks diplomatic agent tax and
customs benefits and personal immunity from suit. Even more cleatly, an adhoc
courier's limited inviolability comes from carrying the diplomatic bag, as his
inviolability ends when he delivers it. Modern commercial airplane pilots can send
diplomatic bags 'by hand of the pilot' under the Vienna Convention. This captain is
not a courier, but a mission member can enter the plane and take care of the
diplomatic package from him.?’

26 GORE-BOOTH L.(ed.): Satow's Guide To Diplomatic Practice, 116-117.
27 1d., 117-18.
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This is an airtight bag or container that is clearly labeled as such, and it contains
exclusively official documents and articles intended for official purposes. A
diplomatic bag is typically classified into one of two categories based on the
significance of its contents: accompanied or unaccompanied. The diplomatic bag is
sacrosanct, as it is intended for expedited delivery. The contents of the package
cannot be accessed or held, and a diplomatic courier, who is authorized by the state
they are visiting or working in, may transport the package with all necessary
privileges and protections. He relishes personal inviolability and is immune to any
kind of apprehension or confinement.

A diplomatic courier is typically an employee of a Ministry of Foreign Affairs
who is responsible for transporting diplomatic bags. Before each journey, the
courier must be given a document by their Ministry or head of mission that confirms
their status and specifies the number of packages in the diplomatic bag. In cases
when there is no normal diplomatic courier available, a state or mission has the
option to appoint a person, often an official of the proper nationality who is already
traveling for other purposes, as a diplomatic courier for a particular trip. If he is
given the necessary documents by his Ministry or head of mission, he will receive
the same legal protections and personal immunity as a typical courier until he has
delivered the diplomatic bag he is responsible for. Under typical conditions, a
diplomatic bag can be given to the aircraft captain, as long as they enter or exit the
country through an authorized point of entry. A member of the mission has the
right to directly and without any restrictions deliver the bag to the captain, and
likewise, receive it from him. The captain in question must be furnished with a
document specifying the quantity of packages comprising the bag; however, he is
not regarded as a diplomatic courier himself.

If a state's communication with its diplomatic mission needs to go through a
third state, that third state must provide the same level of protection as the receiving
state. Diplomatic bags that are correctly labeled are immune from being opened or
violated while being transported through other countries, just like diplomatic
couriers. However, couriers are required to obtain the necessary visas.?

This Commentary does not provide an extensive explanation of the
International Law Commission's efforts regarding the diplomatic coutier and the
diplomatic bag without a diplomatic courier. It appears unlikely that there will be
any international discussions, let alone an international agreement, to create a
protocol that would modify or enhance the Vienna Convention on Diplomatic
Relations or other multilateral agreements that regulate the status of different types
of official bags. The primary obstacle that hindered the substantial efforts of the
International Law Commission and its Special Rapporteur from achieving results
was the presence of two potentially conflicting goals - the development of a

28 FELTHAM, R. G.: Diplomatic Handbook, 39-40.
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consistent framework to regulate various types of bags and the intention to prevent
misuse of diplomatic bags. Furthermore, there was a lack of consensus within the
Commission and among Member States regarding the relative importance of these
objectives. While the concept of a uniform system may have seemed appealing and
simpler to manage, it failed to acknowledge the fact that the distinction in the
treatment of diplomatic bags and consular bags, as outlined in the 1961 and 1963
Conventions, was not an irregularity but rather a reflection of the varying levels of
sensitivity in diplomatic and consular communications. The standardization of
treatment for all official bags based on the greater level of protection afforded to
diplomatic bags was not acceptable to the States that were setiously worried about
the misuse of diplomatic immunity during the 1980s. However, smaller States
lacking sufficient resources to send extensive coded wireless transmissions or
provide couriers for their bags found it unacceptable that standardization of
treatment should occur based on the 'challenge and return' provision outlined in
Article 35 of the Vienna Convention on Consular Relations. At that time, the
Communist States unanimously supported measures that would establish consistent
treatment at a higher level of inviolability. They were essentially the only ones
advocating for the adoption of new rules in the form of a convention. As a result,
what came forth was not a consistent system and, in many ways, it did not accurately
represent the actual practices of states or the desires of the majority of states.?
The issue of defining the boundaries of what might be considered a diplomatic
bag, as well as the process of identifying it, was carefully examined in relation to the
1985 Report of the House of Commons Foreign Affairs Committee on the Misuse
of Diplomatic Immunities and Privileges.While the Committee’s probe was well
under way after the April 1984 shooting from the Libyan People’s Bureau, Umaru
Dikko, a former minister in Nigeria, was abducted on the streets of London.
Surveillance was implemented at airports, and concerns were raised when two large
boxes, equipped with ventilation, arrived at Stansted airport with the purpose of
being loaded onto a Nigeria Airways plane. Upon receiving notification from the
Foreign and Commonwealth Office that the crates did not qualify as diplomatic
bags (the reasons for this are explained later), customs officials proceeded to open
them. The Nigerian High Commission members were present during the inspection
and discovered Mr. Dikko, who was unconscious and accompanied by a doctor,
along with two other individuals. There were also compelling suspicions that
weapons stored in the Libyan People's Bureau had been transported into the United
Kingdom using Libyan diplomatic bags. It was presumed that the weapons used in
the shooting and killing of a policewoman were removed from the country when

29 DENZA, E.: Dj e Law: Ct tary on the VVienna Convention on Diplomatic Relations, 200.
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the Bureau was evacuated after diplomatic relations between Libya and the United
Kingdom were severed.

Another issue brought up by the abduction pertained to accreditation. Two
diplomats at the High Commission were deemed unwelcome and the High
Commissioner, Major-General Halidu Hananiya, who had returned to Lagos for
urgent discussions, was officially notified that he would not be allowed to return.
However, the argument of diplomatic immunity presented on behalf of the Nigerian
arrested at Stansted, Major Mohammed Yusufu, was rejected. Although he had a
diplomatic passport, the protocol section of the FCO was not formally notified of
his affiliation with the High Commission personnel.?!

2.5. Commencement and Termination of Mission Immunities

When mission premises ate inviolable is unclear from the Convention and
travaux préparatoires. In the Harvard Draft Convention, inviolability requires notice
to the receiving State that a diplomatic mission or member is occupying premises.
Although the Vienna Convention has comprehensive rules for notifying privileges
and immunities holders and establishing entitlement beginning and ending, there are
no such provisions for premises. In 1957, many International Law Commission
members offered alternative solutions. Mr. Ago said it was customary to inform the
receiving State of mission-use properties, and inviolability might begin upon
delivery. Sir Gerald Fitzmaurice said mission-used properties were inviolable ‘began
from the moment they were placed at the disposal ofthe mission’. It was typical to
assert inviolability for new structures throughout interior installation and decorating,
Mr. Bartos stated. He said that the topic ‘was a very delicate one, and in the absence
of any established norm, it would be more sensible for the Commission to avoid
from raising the matter’, which was largely accepted.

Some instances support Mr. Bartos' criteria. In Petrococchino v Swedish State,
a French court ruled in a tenancy dispute that:

“The acquisition of real property by a foreign State does not ipso facto invest
that property with the privilege of exterritoriality: it is necessary that the property be
completely appropriated to the service of the embassy In Beckman v Chinese
People's Republic, the Swedish Supreme Court refused to exercise jutisdiction in a
dispute over the validity of a sale of real property to China, holding that China could
plead immunity because ‘the property in this case is used by the Republic for its
Embassy in this country’.

30 1d., 195.
31 CAMERON, L., First Report of the Foreign Affairs Committee of the House of Commons. The
International and Comparative Law Quarterly, 610-620, 615-16.
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In four cases, Tietz and others v People's Republic of Bulgaria, Weinmann v
Republic of Latvia, Bennett and Ball v Hungary, and Cassirer and Geheeb v Japan,
the Supreme Restitution Coutt for Betlin stressed that a State's remote intention to
use its property for mission premises did not grant immunity from local jurisdiction.
West Berlin property was sold to foreign states that utilized it as mission premises
until 1945 in all four situations. Latvia, Bulgaria, and Hungary had no diplomatic
ties with Germany in 1959, whereas Japan had an embassy in Bonn. In wartime or
diplomatic breaches, the premises' immunity may be ‘suspended’, the coutt noted.
However, ‘no diplomatic activity whatsoever, in the sense of the conduct of
diplomatic relations between a sending sovereign and a receiving sovereign, existed
in West Berlin’ and the premises' immunity had expired. If Berlin became capital of
a united Germany again, immunity would rely ‘only upon an actual and existing use
of the premises’, not on intention to use the buildings for missions.

The 2003 US-PRC agreement on the building of embassies in Beijing and
Washington grants the two embassies inviolability as mission premises "from the
date of delivery of possession."3

Article I of the Convention defines mission premises as 'the structures or
sections of buildings and the land supplementary thereto, irrespective of ownership,
utilized for the mission's objectives, including the head's dwelling. Neither the
transmitting nor receiving state may unilaterally declare particular structures
diplomatic premises. In controversial circumstances like cultural institutions led by
a cultural attache or public embassy reading rooms or information offices, they must
agree. In reality, establishing when mission premises start and stop is difficult. The
Vienna Convention cleatly states where personal rights and immunities begin and
end, but not for mission buildings. It is well established that a sending state's
possession of property, even if distantly intended for diplomatic reasons, does not
render it inviolable. 15 However, if the sending state has notified the receiving state
of its acquisition of premises for use as an ambassador's residence or embassy
offices and obtained any local law consents (embassy premises do not exempt them
from local building or planning laws), those premises are generally considered
mission premises while they are being prepared for occupation and use. After a
diplomatic mission leaves, buildings remain inviolable for a'reasonable time' of a few
months, and diplomats retain privileges and immunities. Unused buildings may lose
their 'premises of the mission' status and inviolability if diplomatic ties are
terminated or the mission is recalled. Article 45 of the Vienna Convention requires
the receiving state to'respect and defend' them and their property and archives.?

32 DENZA, E.: Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations, 145—146.
3 GORE-BOOTH L.(ed.): Satow's Guide To Diplomatic Practice, 111-112.
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3. Conclution

Diplomatic immunity, at its core, is a complex concept designed to ensure the
inviolability of diplomats and protect them from the imposition of legal jurisdiction
by host countries. This legal protection extends to diplomats and their premises,
shielding them from legal proceedings and unauthorized access. The distinction
between immunity and privilege, where privileges grant exclusive entitlements and
immunities provide exemption from local jurisdiction, is often nuanced, requiring
clarification by scholars.

Instances of diplomatic immunity misuse, such as violent offenses committed
by diplomats and illicit use of the diplomatic pouch, underscore the need for a
delicate balance between protection and accountability. The text raises an alarming
issue regarding potential support for state terrorism through foreign embassies,
adding another layer of complexity to the diplomatic immunity landscape.

Examining the inviolability of diplomatic missions, as outlined in Article 22 of
the Vienna Convention on Diplomatic Relations, reveals two crucial aspects. Firstly,
diplomats and their premises are granted exemption from legal proceedings by the
host countty, safeguarding against unauthorized access. The People's Bureau
incident in London in 1984, however, exposed challenges in enforcing this
inviolability, leading to a diplomatic standoff.

Secondly, the host country is tasked with ensuring the safety and security of the
mission's facilities, protecting against unauthorized access, harm, and disturbances.
Despite the Vienna Convention granting immunity from search, requisition, and
legal attachment to diplomatic premises, real-wotld application faces challenges, as
seen in the People's Bureau incident. The British government's decision to offer de
facto diplomatic immunity to all Libyans in the People's Bureau, irrespective of
diplomatic status, underscores the complexities and potential misuse of diplomatic
privileges.

Delving into espionage, a clandestine activity involving intelligence collection by
authorized individuals, the text proposes a refined approach. Diplomatic immunity
should be exclusive to genuine diplomatic agents, embassies, and diplomatic
luggage, excluding those involved in illicit activities. This emphasizes the complex
nature of diplomatic immunity, its potential for misuse, and the challenges in
enforcement.

Article 24 of the Vienna Convention, establishing the inviolability of diplomatic
archives and documents, expands the scope beyond previous international law. The
term "inviolable" signifies protection against internal interference, persisting even
after diplomatic ties are severed or during military conflicts. The comprehensive
definition encompasses various storage techniques, including modern technologies,
ensuring the continued inviolability and protection of diplomatic archives and
documents.
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Freedom of communication for official purposes and unrestricted access to host
state facilities are vital components of diplomatic missions. The use of coded or
encrypted messengers is common, but the installation of wireless transmitters
requires explicit authorization, illustrating the delicate balance between
communication rights and host country consent. The Vienna Convention provides
enhanced protection for diplomatic bags and couriers, with diplomatic luggage
being immune from challenge or opening, even in cases of suspicion.

The examined sections highlight the intricate legal framework governing
diplomatic relations, including the complexities surrounding the commencement
and termination of mission immunities. Instances cited offer varied perspectives on
when inviolability begins, emphasizing the need for clarity in international law. The
2003 US-PRC agreement underscores the importance of specifying the
commencement of inviolability for mission premises.

In essence, the discussions underscore the multifaceted and intricate nature of
diplomatic immunity, necessitating a refined and nuanced approach to strike a
delicate balance between the privileges afforded to diplomatic entities and the
responsibilities of both sending and receiving states. The challenges in enforcing
diplomatic immunity call for continuous evaluation and adaptation in the ever-
evolving landscape of international relations.
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Abstract: New Al tools are becoming ever more pervasive in our everyday life. One of the
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development and enable effective protection of employees against disctimination that can
occut.
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1. Introduction

Increasing application of the AI systems in the area of human resources
management presents new challenges for the protection of employees’ rights. One
of the areas of law that is here among the most affected is the protection of
employees from discrimination. The way the Al systems work creates new
challenges, especially because of the lack of transparency in decision-making that
causes huge disbalance in the position of employers and employees. This paper is
focused primarily on the output of the Al systems and less on the steps that happen
before that in the cycle in which the Al systems work.

Starting hypothesis of this paper is that the current EU legal framework for
preventing discrimination on the workplace cannot give answer to all of the
challenges that have arisen with the application of AI in human resources
management. To be more precise when it comes to the hypothesis, there are two
challenges (sub-hypotheses) particularly relevant regarding the anti-disctimination
legal framework and application of Al systems for human resources management.
The biggest challenge involves the problem of transparency which was present
already before in the EU anti-discrimination legal framework. However, the opacity
and complexity of the Al systems further complicate the position of a weaker party
(employee) seeking protection in case of discrimination in the legal proceedings,
thus effectively disabling the protection of employees’ rights, and a current legal

“ Marcel Mlinari¢, PhD student of law at the Faculty of Law in Zagteb, University of Zagreb. Supetvisors:
Associate Professor Snjezana Vasiljevi¢, M. Phil., Professor Ivana Grgurev
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framework still lacks effective solution for this problem. The second challenge,
connected to the first one, is the problem of proportionality test in the cases of
justification of indirect discrimination where measure of employer must pass the
mentioned test in order to be allowed to exist. In that case, due to the lack of
transparency of the Al systems, EU legal framework cannot ensure proper conduct
of proportionality test and therefore rights of employees do not receive proper
protection. In order to demonstrate the validity of the mentioned hypothesis some
of the examples, that show the manner the Al systems work in the world of work,
will be demonstrated and then doctrinal legal method will be applied to demonstrate
which solutions current legal framework can offer. Therefore, doctrinal legal
method is going to be applied in order to ascertain the actual content of law, using
and analysing the legal sources of the EU law relevant for this topic — primary law
(founding treaties and Charter of fundamental rights of the EU), secondary law
(regulations and directives) and judgements of the Court of Justice of the EU
(CJEU). By comparing the features of Al systems and content of the EU legal
framework it will be possible to make conclusion and assess whether the current
EU legal framework is fit to answer all the challenges brought by the Al systems in
human resources management. Analysis will also give some insights into the
Croatian legal order.

Before elaborating more about the problems, it is necessary to state that the
paper is confined exclusively to the Al systems for human resources management
and does not cover the Al systems for employment of employees. The paper will
also not cover the platform employees as there is a different legal framework that
regulates their status.

2. What is artificial intelligence and how does it work?

Artificial intelligence (Al) is a technology that in these days gains ever more
attention. Its strong development and its different applications enable faster and
more efficient processing of vast amount of data. Although it is not a new
technology, because work on it started in the period after WWII!, new strong
computers and vast amount of data have finally enabled us to use its big potential.
There are many different definitions of Al. EU in its new proposal of Al Act, one
of the first attempts worldwide to regulate Al, has accepted wide definition to cover
as much as possible wide area of its applications. Al is defined as: “[...] software
that is developed with one or more of the techniques and approaches listed in Annex
I and can, for a given set of human-defined objectives, generate outputs such as

! RUSSELL, S. — NORVIG, P.: Artificial Intelligence A Modern Approach, Third Edition, Pearson 2009/20 —
“Al is one of the newest fields in science and engineering. Work started in earnest soon after World War
11, and the name itself was coined in 1956.“
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content, predictions, recommendations, or decisions influencing the environments
they interact with.*? EU in fact adopted OECD definition of AL.3 Al Actis currently
in legislative phase of a trilogue procedure, that involves negotiations between
European Patrliament and the Council of the EU with the presence of the
representatives of the European Commission, and it is expected that it will be
adopted during current year.

Al is based on algorithms* which define how it will work. Algorithms are
therefore crucial to explain decisions, evaluations and predictions made by the Al
system. However, there are different algorithms that have different features. One of
the most important techniques that most Al systems apply is machine learning.
Without going into too much detail, machine learning® involves data sets which are
being used to train algorithm. These data sets must be free of bias and correct in
order to avoid later negative consequences, among other, to avoid discriminatory
outcomes. During that process Al system recognizes correlations and patterns in
data and according to them modifies its way of working in order to attain goals in
more efficient way.® But, these modifications of initial Al system make it less
transparent. Moreover, Al system continues to modify itself during its work and
therefore it is very difficult to explain how it found some certain solution. The fact
that we do not know what happens inside the Al system while it processes data leads
us to the conclusion that most Al systems are “black boxes” and some authors even

2 Proposal for a Regulation of the Eutopean Patliament and of the Council Laying Down Harmonised
Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain Union Legislative Acts
[2021] COM/2021/206 final, art. 3./1/1

3> OECD Recommendation of the Council on Artificial Intelligence [2019] OECD/LEGAL/0449 — ‘Al
system: An Al system is a machine-based system that can, for a given set of human-defined objectives,
make predictions, recommendations, or decisions influencing real or virtual environments. Al systems
are designed to operate with varying levels of autonomy.’

4 Cambridge Advanced Learnet's Dictionary & Thesaurus,
<https://dictionary.cambridge.org/dictionary/english/algorithm>, (date of download: 22/8/2023) —
“Algorithm - a set of mathematical instructions or rules that, especially if given to a computer, will help
to calculate an answer to a problem”.

ALOISI, A.: Regulating Algorithmic Management at Work in the European Union: Data Protection, Non-
Discrimination and Collective Rights, International Journal of Comparative Labonr Law and Industrial Relations,
2022/4 — “Algorithms can be described as complex sets of rigid instructions supported by advanced
statistics and fuelled by increased computational power, which maximise efficiency with regard to
assigning tasks, categorising items, targeting messages, allocating resources and forecasting events.”

5 LAL L. — SWIERCZYNSKI, M.: Legal and Techuical Aspects of Artificial Intelligence, Wydawnyctwo Naukowe
Uniwersytetu Kardynala Stefana Wyszyfskiego 2021/20 — ,,Machine learning aims to reduce the
complexity of datasets, and detect patterns, which are then used to explain or predict events, or take
action. Thanks to machine learning, a computer program can operate without the need to create code in
the form of ‘if then’ commands. As a result, the program can discover its own solutions to problems that
are identified in the data it processes.”

¢ HARASIMIUK D. E. — BRAUN T'.: Regulating Artificial Intelligence — Binary Ethics and the Law, Routledge,
2021/12, 13, 14.
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argue that these mathematical processes cannot be explained by the human
language.” Therefore we see only input and output data. Some authors even consider
as Al only Al systems that apply machine learning,® but wide definition adopted by
the EU covers also systems that do not apply machine learning and with regard to
these systems problem of transparency and control is not so accentuated. Factors
that, beside their complexity, contribute to the lack of transparency of Al systems
are also intellectual property protection of algorithms and reluctance of Al
developers to disclose their algorithms. Further obstacle to transparency is lack of
Al experts that are capable to conduct algorithmic auditing to reveal how Al works
and also the cost of algorithmic auditing.®

Explaining how certain Al system works is crucial for observance of rule of law
and the possibility of affected subjects to challenge the decisions made by the Al
system and protect their rights. Fundamental rights and the concept of rule of law
are closely intertwined in a way that rule of law is a necessaty precondition for the
protection and observance of fundamental rights. Rule of law includes the notions
of publication and intelligibility of legal rules.!” That fact enables individuals to
modify their behaviour according to the law but also to control the process of
decision-making and to be aware when the law and their fundamental rights are
being violated so that they can use legal tools at disposition to protect their rights.
The opacity and complexity of the Al systems render them non-transparent and
therefore present challenge to the observance of the concept of rule of law as
individuals are not familiar with all of the variables that influence the decision and
the way the decision about their rights is being made. This feature of the Al systems
significantly reduces the possibility of the individual, especially when it comes to
employees, to protect his/her rights."! It is important to state here that cotrelations
and patterns are often not scientifically based and the way the Al systems work is
often a result of beliefs of the Al developers according to their understanding of
facts.!? Correlations do not offer the same level of certainty, when it comes to facts,

7 GREENSTEIN, S.: Preserving the rule of law in the era of artificial intelligence (AL), Artifcial Intelligence
and Law, 2021, 18.

8 T.AI — SWIERCZYNSKI: op. cit. 18.

® HACKER, P.: Teaching Fairness to Artificial Intelligence: Existing and Novel Strategies against
Algorithmic Disctimination under EU Law, Common Market Law Review, 2018/24, 1143-1185.

10 GREENSTEIN: op. cit. 17.

"I GREENSTEIN: op. cit. 17-18 — ,“A cote element of the rule of law is that laws should be accessible in
order that people can abide by them and know what is expected of them, predictability being
paramount.78 It is for this reason that the notions of publication and intelligibility as promoted by
scholars such as Fuller are depicted as central to the rule of law.” Undermining these prescribed attributes
of the rule of law is the lack of accessibility that AI presents. The technological complexity associated
with Al does not make it suitable to human comprehension, insight or transparency.”

12 O'NEIL, C.: Weapons of math destruction — How big data increases inequality and threatens democracy, Penguin
Books 2016/17.
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as confirmed causal link. In other words, two values can be in correlation and
simultaneously increase or decrease, but that doesn’t mean these changes are in any
way connected directly between each other. This renders proof of discrimination
difficult and challenging since legal framework in the context of discrimination is
based on causality.!?

3. Application of artificial intelligence in human resources management

One of the prerogatives of the employers is their possibility and right to control
the work of the employees. According to the Croatian Labour Act employees
conduct their work under the control and surveillance of the employer.!* Therefore,
control is one of the key elements of the relationship between employer and
employee.> New Al systems for human resource management allow employers to
control and assess the work of employees in a more effective way, especially in the
huge work collectives where this would normally require vast human resources. In
order to control their employees, employers use different gadgets which are
connected with the Al systems and send them data.! Wearables include gadgets on
work uniform that measure values such as heart pulse, intensity of voice, pace of
work.!”” Among them one can also include smart glasses.!8 There is also an extensive

Kim P. T. — BODIE M. T.: Artificial Intelligence and the Challenges of Workplace Discrimination and
Privacy, 35 ABA Journal of Labor & Employment Law, 2021/298.

13 LEESE, M.: The new profiling: Algorithms, black boxes, and the failure of anti-discriminatory
safeguards in the European Union, Security Dialogne, Vol. 45(5), 2014/505, 494—511 — “As has been
shown, what we can find here is a deep-seated epistemological conflict between an anti-discrimination
framework that conceives of knowledge as the establishment of causality and data-driven analytics that
build fluid hypotheses on the basis of correlation patterns in dynamic databases. This rift eventually
causes a diminishing effectiveness of the anti-discrimination toolbox.”

14 Croatian Labour Act 2023 (Zakon o radu, Official Gazette (Narodne novine), no. 93/14, 127/17,
98/19, 151/22, 64/23), art. 7/1 — ,,[...]the worker is obliged, according to the instructions given by the
employer, in accordance with the nature and type of work, to personally perform the work undertaken.”
15 DE STEFANO, V.: “Negotiating the algorithm”: automation, artificial intelligence, and labor protection,
Comparative Labor Law & Policy Journal, Vol. 41, No. 1, 2019/118.

16 TODOLI'-SIGNES, A., Algorithms, artificial intelligence and automated decisions concerning workers
and the risks of discrimination: the necessary collective governance of data protection; Transfer: Enropean
Review of Labour and Research, 25(4), 2019/ 3, 465-481.

ALOISIL, A. — DE STEFANO, V.: I/ tuo capo é un algoritmo, Editori Laterza 2020, 36.

7 DE STEFANO, V — TAES, S.: Algorithmic management and collective bargaining, Ewrgpean Review of
Labour and Research, 2022/ 3, 1-16.

MOORE P. V.: Discussion paper - Osh and the Future of Work: Benefits and Risks of Artificial
Intelligence Tools In Workplaces, European Agency for Safety and Health at Work, 2019/3.

18 ZUBOFF, S.: The Age of Surveillance Capitalism, Profile Books 2019/157;

Cambridge Advanced Leatnet's Dictionary & Thesaurus,
<https://dictionary.cambridge.org/dictionary/english/smart-glasses>, (date of download: 30/8/2023)
- Smart glasses —,a pair of glasses that contain computer technology so that, for example, they can be
used in a similar way to a smartphone, or you can get information added to what you are seeing as you
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use of GPS in order to control the position of each employee during the work time
and reconstruct the social network that exists among employees in order to prevent
collective action.!” Control is not confined only to the blue-collar employees. It is
also being extensively applied to the white-collar employees insofar as the control
over the number of e-mails sent and quantity of the text produced.?’

All these data collected through the above-mentioned gadgets are being analysed
by the Al systems for workforce management. 2! Normally it would take a lot of
time and resources for employees in human resources department to analyse these
data and make evaluations.?? However, with the help of Al systems, employers can
have control over all their employees in the real time. There are different Al systems
for workforce management with different levels of automatization. Some of them
just give evaluations and predictions which employer can later use for making
decisions?, while others include also automatized decision processes. For example,
Al systems can automatically give warning to employee if its pace of work is not fast
enough and, in some cases, after few warnings, employee can even be automatically
fired.** However, Croatian Labour Act in cases of termination of employment

look through them: A pair of smart glasses will mean that you can take photos with your spectacles;
Smart glasses will be able to feed you live information during your activities.*

19 DE STEFANO — TAES: op. cit. 3.

GARDEN, C.: Labor Organizing in the Age of Surveillance, Saint Louis University Law Journal, Vol. 63:55,
2019/65.

HANLEY, D. A. — HUBBARD, S.: Eyes Everywhere: Amazon's Surveillance Infrastructure and Revitalizing
Worker Power, Open Markets Institute, 2021/7.

20 MOORE P. V.: Discussion paper - Osh and the Future of Work: Benefits and Risks of Artificial
Intelligence Tools In Workplaces, European Agency for Safety and Health at Work, 2019/3.

ALOISL, A. — DE STEFANO, V.: 1/ tuo capo ¢ un algoritmo, Editori Laterza 2020/56., 71.

21 MOSTAFAVY, S.: The Role of (Al) Artificial Intelligence in Employee Retention (Linkedin, 13/3/2023)

ulse/ role-ai-artificial-intelligence-employee-retention-shahrzad-
mostafavi>, (date of download: 14/9/2023) - “Therefore, quietly each sector in the world intends to use
artificial intelligence because it has various roles in business, commence from promoting employee and
customer interactions to discovering patterns in huge amounts of data to automating monotonous
activities and processes. The goal is to take the opportunity that artificial intelligence provides for

>

employee success and efficiency.’
22 DHAENENS, A. — SANDERS, K. — WILLIAMS, M-A.: Business AlL: the game-changer in predicting and enbancing
employee retention (Business Think, UNSW Sydney, 16 /5/2023),
<https://www.businessthink.unsw.edu.au/articles /ai-predicting-employee-retention> (date of
download: 14/9/2023) - “Predicting employee retention often involves analysing complex datasets to
uncover hidden patterns and relationships. HR professionals must sift through data related to employee
demographics, job history, performance metrics, and engagement scores, among others. The sheer
volume and complexity of data can be overwhelming, and the relationships between these vatiables are
not always visible or apparent, making it difficult to draw actionable insights.”

23 Ibid. - “Al helps managers, employees, and businesses to set and achieve better goals and results.”

2 KELLOGG, K. C. — VALENTINE, M. A. — CHRISTIN, A.: Algorithms at wotk: the new contested terrain
of control, Academy of Management Annals, Vol. 14, No. 1, 2020/380, 366-410;

HANLEY, D. A. — HUBBARD, S.: Eyes Everywhere: Amazon's Surveillance Infrastructure and Revitalizing
Worker Power, Open Markets Institute, 2021/9.
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relationship caused by the misconduct of employee does not allow for the
employment relationship to be automatically terminated as it requires the employer
to warn the employee firstly about the consequences of her/his conduct if employee
continued to violate the obligations arising out of employment relationship.
Employee must have the possibility to present his/her defence with exception in
case of existence of certain circumstances. Termination of employment must be in
a written form and the decision must be reasoned. Decision must be, of course,
handed over to the employee. Before terminating employment relationship with
certain employee, employer must also conduct a procedure that involves counselling
(and in certain situations, even co-decision) with the works council.?® One can see
that, due to specific elements, safeguards and requirements in the procedure,
termination of employment relationship in Croatian law cannot be fully automated
and that this decision must be in the end made by the employer. However, employer
can use Al systems for human resources management to evaluate performance of
certain employee and then use these data in his/her decision about termination of
employment relationship with that certain employee. When it comes to workforce
management and organisation of work, employer can use Al systems to get the best
performance of the employee using different techniques. In that sense, employers
can stimulate employees through Al system to wotk more and faster.?

As already mentioned, work of Al systems based on machine learning involves
different mathematical processes of finding correlations and patterns in behaviour
of each employee. Using these processes Al systems evaluate efficiency and
productivity of employees, they also use different variables to measure creativity and
loyalty. These evaluations atre especially important because they help employer to
predict future and modify its decisions according to these predictions.?’” For

25 Croatian Labour Act (n. 14.), art. 115/2; art. 119/1, 119/2; art. 120; art. 140; art. 150/3/2.

For more details: GRGUREYV, 1. - VUKOREPA, 1.: Croatia. In: Waas, B, (ed.): Restatement of Labour Law in
Europe - Vol 11I: Dismissal Protection. C.H. Beck, Hart Publishing and Nomos, 2023/174-204.

26 ZAPPALA, L.: Informatizzazione dei processi decisionali e diritto del lavoro: algoritmi, poteri datoriali
e responsabilita del prestatore nell’era dellintelligenza artficiale, WP C.5.D.L.E. "Massimo D' Antona" 1T
— 2021/106, 446/2021. — “Proprio tramite la gamification, per esempio, il datore di lavoro con Iausilio
delle nuove tecnologie digitali introduce nella gestione del rapporto di lavoro elementi di giochi, come
regole, sistemi di feedback, punteggi, graduatorie, ricompense e interfacce utente simili a video-giochi,
con la finalita, da una parte, di rendere attivita lavorativa pit motivante, pit divertente e, per questo,
auspicabilmente piu produttiva.”

O'NEIL: op. cit. 123-125 — “Also, relevant is the phenomenon of “clopening” that analyses the number
of buyers in certain shops and according to that adapts the working shifts of workets in the shop thus
avoiding deployment of workers outside busy hours. That practice negatively affects workers as their
shifts are not stable and they constantly work under full-wotk load.”

27 MOORE: op. cit. 3 - “Also called ‘human analytics’,” talent analytics” and ‘human resource analytics’, in
an era of ‘strategic HR’, this application of Al-enabled tools is defined broadly as the use of individualised
data about people to help management and HR professionals make decisions about tecruitment, i.e. who
to hire, for performance appraisals and promotion considerations, to identify when people are likely to
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example, those employees which are considered to be effective and productive, but
not loyal in terms that they are willing to change a job, can receive a salary rise if the
employer wants to keep them, while those employees whose evaluation considers
them to be effective and loyal and not thinking about changing the employer, could
remain on the job with the same salary.

From the above-mentioned examples and description of Al workforce
management it is obvious that Al tools further widen the gap between employers
and employees and create disbalance in their knowledge and power.?® Al systems
can be objective and improve the level of impartiality and protection of employees’
rights but when they are not properly designed they can lead to discriminatory
effects and deprive employees of their rights.” They can also lead to the further
exploitation of workforce and increase the level of stress and perception of injustice
among employees, which can lead to toxic atmosphere in the work collective.®
Therefore, in order to accentuate benefits of technology and reduce to minimum its
negative effects, we need a new legal framework adapted to new technological
features and reality brought by the Al These new legal tools must ensure sufficient
level of protection of employees’ rights and reduce the gap that exists between the
powers of employer and position of employees.

4. Challenges to current EU legal framework for prevention of discrimination
4.1. EU legal framework for combatting discrimination in brief

Founding treaties of the EU contain important elements that define the legal
framework of anti-discrimination legislation of the EU. In the early days of the
European integration current Article 157 of the Treaty on the Functioning of the
European Union (TFEU), that stipulated the principle of equal pay for male and
female workers for equal work or work of equal value, was of key importance for
prevention of discrimination on the workplace.’! However, cutrent TFEU contains
many more provisions that enshrine the basic principle of non-discrimination in the
EU law. In that sense it is important to mention art. 8 of the TFEU according to
which “in all its activities, the Union shall aim to eliminate inequalities, and to

leave their jobs and to select future leaders. People analytics are also used to look for patterns across
workers’ data, which can help to spot trends in attendance, staff morale and health issues at the
organisational level.”

28 ALOISI, A. — DE STEFANO, V.: I/ tuo capo é un algoritmo, Editori Laterza 2020/ 70.

29 See, for instance: GRGUREY, L. - BJELINSKI RADIC, L.: ‘Neizravna diskriminacija platformskih radnika’,
in: Liber amicorum Zeljko Potocnjak, Pravni fakultet Zagreb, forthcoming in September 2023.

30 ALOISI — DE STEFANO: op. cit. 71.

31 Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326, 26 October
2012, 2007/47-390, art. 157/1 — “Each Member State shall ensure that the principle of equal pay for
male and female workers for equal work or work of equal value is applied.”
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promote equality, between men and women.” According to the art. 153 of the
TFEU “the Union shall support and complement the activities of the Member
States” when it comes to “equality between men and women with regard to labour
market opportunities and treatment at work”. Art. 10 of the TFEU has special
importance when it comes to the actions of the EU as it stipulates that “in defining
and implementing its policies and activities, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age
or sexual orientation.” It is also important to mention the art. 19 of the TFEU that
gives the Council of the EU, with the consent of the European Parliament,
competence to take appropriate actions to combat discrimination.? Among values
which are foundation of the EU art. 2 of the Treaty on the EU (TEU) mentions
also non-discrimination and equality between men and women.*® In the following
art. 3 of the TEU it is mentioned that the EU should combat discrimination and
promote equality between men and women.

It is, however, also important to mention Charter of fundamental rights of the
EU which delineates fundamental rights framework in the EU legal order. In its art.
21 Charter contains right to non-discrimination.?* Art. 21, differently from art. 19
of the TFEU, contains open clause when it comes to the protected grounds and in
that sense offers higher level of protection against discrimination. However, legal
framework for combating discrimination and protecting of fundamental rights in
the EU legal order is not confined only to the founding treaties and the Charter due
to the fact that fundamental rights, according to the established CJEU case law,
represent general principles of the EU law.3> Also, according to art. 53 of the Charter
standards of fundamental rights protection under the Charter shall be aligned with
the standards of protection under the European Convention for the Protection of
Human Rights and Fundamental freedoms. In that sense, the CJEU explicitly stated
in the case No/d that “international treaties for the protection of human rights on

32 TFEU, art. 19/1 — “Without prejudice to the other provisions of the Treaties and within the limits of
the powers conferred by them upon the Union, the Council, acting unanimously in accordance with a
special legislative procedure and after obtaining the consent of the European Parliament, may take
appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief,
disability, age or sexual otientation.”

3 Consolidated version of the Treaty on European Union, OJ C 326, 26 October 2012, 2007/13-390,
art. 2 — “The Union is founded on the values of respect for human dignity, freedom, democracy, equality,
the rule of law and respect for human rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society in which pluralism, non-disctimination,
tolerance, justice, solidarity and equality between women and men prevail.”

3% Chatter of Fundamental Rights of the European Union, O] C 326, 26.10.2012, 20712/391-407; art.
21/1 - “Any discrimination based on any ground such as sex, race, colout, ethnic ot social origin, genetic
features, language, religion or belief, political or any other opinion, membership of a national minority,
property, birth, disability, age or sexual orientation shall be prohibited.”

35 Case 29-69 Erich Stauder v City of Ulm — Sozialamt, 1969/ ECLI:EU:C:1969:57, para. 7.
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which the member states have collaborated or of which they are signatories, can
supply guidelines which should be followed within the framework of Community
law.”36

When it comes to the EU legislation, anti-discrimination legal framework of the
EU applicable on work relationships includes three directives that cover various
protected grounds (gender, race, ethnic origin, religion/belief, age, disability and
sexual orientation).’” Interestingly, the EU legislator has used different provisions
of the founding treaties as a basis for the enactment of these directives. When it
comes to the Directive 2006/54/EC the EU legislator has used art. 157/3 TFEU
(ex art. 141 of the Treaty establishing the European Community3®). In contrast to
that, Directive 2000/43/EC and Directive 2000/78/EC are based on the current
art. 19. TFEU (ex art. 13 of the Treaty establishing the European Community®). All
these directives have mechanism that alleviates position of victims of disctimination
and allows them to protect themselves more easily in the case of discriminatory
outcomes. In that sense, CJEU in its judgement in case Danfoss introduced reversal
of burden of proof® According to this mechanism it is for the victim of
discrimination to prove the facts from which it may be presumed that discrimination
occurred. In case the victim manages to establish the mentioned facts, the burden
of proof reverses and employer must prove that there was no discrimination in order
to absolve himself of responsibility. Therefore, it is crucial for the victim to have
sufficient information to attain this lower level of probability while conducting
proof in the court proceedings.

It is also necessaty to consider different types of discrimination in the EU law,
which differ according to the criteria applied by the employer to discriminate (these
criteria can be verbatim or “between the lines” of certain rules and conducts). EU
law offers in that sense very high level of protection as discriminatory intent is not
relevant for certain conduct to be considered as discriminatory in civil and
administrative proceedings.! Different situation is in the criminal and

36 Case 4-73 J. Nold, Kohlen- und BaustoffgroBhandlung v Commission of the European Communites,
1974/ ECLI:EU:C:1974:51, para. 13.

37 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin, O] L 180, 2000; Council Directive 2000/78/EC of 27
November 2000 establishing a general framework for equal treatment in employment and occupation,
OJ L 303, 2000; Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006
on the implementation of the principle of equal opportunities and equal treatment of men and women
in matters of employment and occupation (recast), OJ L 204, 2006.

38 Treaty establishing the European Community (Consolidated version 2002), OJ C 325, 2002;

3 Treaty establishing the European Community (Consolidated version 1997), OJ C 340, 1997;

40 Case 109/88, Handels- og Kontorfunktionzrernes Forbund I Danmark v Dansk Arbejdsgiverforening,
acting on behalf of Danfoss, 7989/ ECLIEU:C:1989:383, para. 16.; art. 8 of the Council Directive
2000/43/EC; art. 10 of the Council Directive 2000/78 /EC; art. 19 of the Directive 2006/54/EC.

4 Att. 19/4, b) of the Directive 2006/ 54/EC
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misdemeanour proceedings where one must prove existence of the intent to
discriminate against.*? Direct discrimination that involves less favourable treatment
of one person than another due to the existence of one of the protected grounds is
less likely to occur in case of the application of Al systems because one can expect
that Al developers will audit Al systems before they put them on market to prevent
these obvious negative consequences.*> Notable case involving direct discrimination
by the AI was Al hiring system for CV scanning used by _Amazon which
discriminated against female job applicants.* The mentioned Al system was in the
end scrapped by the company itself as it was found out that the source of bias were
old data about hiring of new employees in company, used for training of the Al
system. In its statement Amazon in the end mentioned that this Al tool “was never
used by Amazon recruiters to evaluate candidates”.*> While indirect discrimination
can be justified according to the law, existence of direct discrimination, which
cannot be justified by any means, presents much bigger error and can, as seen in the
example with Amazon, setiously tarnish the company reputation and the Al
developer reputation. Due to that fact, one can conceive that Al developers and
operators will be very careful in order to avoid the occurrence of direct
discrimination. Moreover, proposal of the new Al Act, currently in legislative
procedure, includes various security requirements that will prevent occurrence of
this type of discrimination during application of Al systems put on the market. 4
Due to way in which AI systems with machine learning work, based on finding
patterns and correlations in data collected from employees, preventing indirect
discrimination will be a much bigger challenge as direct discrimination, given the
fact that it is much simpler legal concept than indirect discrimination, can be much
easier noticed and removed from the Al system by the Al developers. Indirect
discrimination occurs when an apparently neutral provision, criterion or practice
puts persons of particular group in disadvantageous situation. However, it can be
justified by the employer in case there is a legitimate aim of the provision, and if the

42 Art. 8/3 of the Council Directive 2000/43/EC; art. 10/3 of the Council Directive 2000/78/EC; art.
19/5 of the Directive 2006/ 54/EC

4 Art. 2/2, a of the Council Directive 2000/43/EC; art.2/2, a) of the Council Directive 2000/78/EC;
art. 2/1, a) of the Directive 2006/ 54/EC.

HACKER: op. cit. 10. — “However, in most cases in which bias is an accidental feature of the data
processing, unfavorable treatment arguably does not occur “on grounds of” group membership and
therefore does not amount to ditect disctimination.”

4 DASTIN, J.: Amazon scraps secret Al recruiting tool that showed bias against women, Reuters 11/10/2018)
<https://www.reuters.com/article/us-amazon-com-jobs-automation-insight-idUSKCN 1MK08G>
(date of download: 15/9/2023).

4> Tbid.

46 AT Act (n. 3.) — for example att. 9. (Risk management system), art. 10. (Data and data governance), art.
12. (Record-keeping), art. 14. (Human oversight); art. 15. (Accuracy, robustness and cybersecurity).
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means of achieving of that aim are appropriate and necessary 47 One of the examples
how AI systems discriminate against, that can be relevant also in our case of Al
systems for human resources management even though it is the case of the Al
system for recruitment of employees, is the inference of Al system developed by
the American company based in San Francisco that found pattern according to
which people visiting Japanese manga web site are considered to be more talented
and therefore have more advantageous treatment when it comes to employment.*®
We could interpret this situation for example as indirect discrimination based on age
or sex, since Japanese manga web sites are usually visited by the younger male
employees.® This example also shows how the process of finding of patterns in the
Al systems with machine learning works. There is no clear causal link between
creativity and visiting this specifical web site. Moreover, there is also no scientifically
proven way to measure creativity as existence of this abstract feature depends upon
human evaluation that involves different criteria that cannot be simply
mathematically described. Also, according to human understanding, there are
different types of creativity and it is not conceivable that one can capture them all
using such simplified metrics. From the mentioned example, it is obvious that overly
simplified way of evaluating of such complex and abstract characteristics, such as
creativity, can easily lead to discriminatory outcomes. Another example of how Al
systems discriminate involves the usage of system that classifies as creative those
people that tend to stay longer at the work.> This can be seen as an indirect
discrimination of women because women are usually burdened with family
responsibilities that do not allow them to stay at work overtime. Another challenge
when it comes to indirect discrimination is a possibility of employer to justify its
discriminatory conduct, or in the current case discriminatory conduct of the AI
system.> In that sense it is necessary to ensure that the opacity and complexity of
the Al system do not negatively affect the ability of the court to conduct thorough

47 Art. 2/2, b) of the Council Directive 2000/43/EC; art. art. 2/2, b) of the Council Directive
2000/78/EC; art. 2/1, b) of the Directive 2006/54/EC.

# O'NEIL: op. cit. 120.

49 Ibid. 121. — “But certain workers might be doing something else offline, which even the most
sophisticated algorithm couldn’t infer — at least not today. They might be taking care of children, for
example, or attending a book group. The fact that prospects don’t spend six houts discussing manga
every evening shouldn’t be counted against them. And if, like most of techdom, that manga site is
dominated by males and has a sexual tone, a good number of the women in the industry will probably
avoid it.”

30 O'NEIL: op. cit. 118-119 — “People the system classified as “creative types” tended to stay longer at
the job, while those who scored high on “inquisitiveness” were more likely to set their questioning minds
towards other opportunities.”

51 Art. 2/2, b) of the Council Directive 2000/43/EC; att. 2/2, b) of the Council Directive 2000/ 78/EC;
art. 2/1, b) of the Directive 2006/54/EC.
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proportionality analysis which would take into account also the current level of
technical development and accuracy of Al systems.

Al systems can also lead to discrimination by association. For example,
employees can be classified according to their place of residence. If an Al system
finds pattern according to which people from certain town have lower level of
productivity (for example if it happened by chance that more employees from this
town had health problems due to the environment and therefore underperformed
in certain company), it can punish also other well performing employees coming
from this certain town just because of their place of residence. It is imaginable that
this way of functioning of Al systems can be used to discriminate against Roma or
people living in quarters with bad reputation overall. In that sense, CJEU decisions
in cases Coleman’® and CHEZ” that introduced concept of disctimination by
association have considerable importance. In case Coleman, for example, CJEU
found that the employer discriminated against her employee due to the fact that she
had child with health problems. In the case CHEZ the CJEU found as
discriminatory the installation of electricity meters on the big hight for all the
consumers in the district where live predominantly people of Roma origin. The
CJEU found this practice to be discriminatory also towards the applicant which was
not of Roma origin. Therefore, one does not need to be characterised by one of the
protected grounds in order to be considered a victim of discrimination.

4.2. Challenges and main problems in the EU legal framework

The EU law obviously does not ensure sufficient level of protection from
discrimination to employees when it comes to the application of Al systems for
human resources management. In that sense there are two identified problems in
the EU law that are in the focus of this paper. The first challenge is lack of
transparency of Al systems and repercussions of this feature when it comes to the
rules of reversal of burden of proof in the litigations due to discriminatory conduct
against employees. The second problem is connected with the first one and it is
related to the proper application of the proportionality test in cases of justification
of discriminatory conduct by the employer when it comes to the indirect
discrimination. These problems have arisen due to the new features and challenges
brought by the AI systems. EU legal framework was developed to deal with
challenges of “analogue” world, however, new Al powered world requires different
and more innovative legal solutions that will help us to control the way this

52 Case C-303/06 S. Coleman v Attridge Law and Steve Law, 2008/ ECLI:EU:C:2008:415;
53 Case C-83/14 CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita ot diskriminatsia, third parties:
Anelia Nikolova, Darzhavna Komisia za energiyno i vodno regulirane, 2075/ ECLI:EU:C:2015:480.
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technology works and enable us to ensure that the application of Al systems is
“human-centric”.

4.2.1. Transparency of the Al systems for human resources management

As already mentioned, when it comes to the usage of Al systems for human
resources management one has to take into account the fact that the Al systems
using machine learning look for correlations and patterns in employees’ behavioural
data. The way in which certain Al system has made some decision is not transparent,
especially when it comes to the systems that apply machine learning. The bigger the
complexity the less transparent the Al system will be.>* Considering the rule of
reversal of burden of proof in litigations for protection against discrimination in
case the plaintiff manages to establish facts from which it may be presumed that
there has been direct or indirect discrimination, it will be challenging to attain that
level of certainty regarding facts that point to discrimination in cases where
employer (defendant) applies Al systems for human resource management. As
above mentioned, Al systems are “black boxes”, which means that one has at its
disposal only the input and output data and without “opening” the “black box” one
cannot reconstruct how an Al system reached a decision. However, “opening” of
an algorithm is a complex activity, it can be done only by small number of Al
experts, algorithms are often complex, protected by the intellectual property
regulations and Al systems are subject to modifications and may not have the same
features they had at the time when they were put on the market. Very often also
entrepreneurs simply buy an AI system for human resources management
developed by someone else, without being aware of the concrete way how these Al
systems work. However, entreprencurs, especially large corporations, are familiar
with all key features of their Al systems. Therefore, there is a growing disbalance in
knowledge between employers and employees. Problem of transparency in the
decision-making process of employers when it comes to proving of discriminatory
conduct by the employees is today, with the advent of Al technologies, even more
accentuated when compared to the ‘analogue’ times. Even then the victims were in
a difficult position to prove discrimination. Therefore, there was a need to reverse
the burden of proof as the CJEU did in the case Danfoss®. However, employees are
today completely alone in the dark of the “black box”. Since opening the “black
box” every time someone considers to be discriminated against is not an option,
there is clearly a need for new legislative modifications in the EU legislative

3 MANN M. — MATZER, T.: Challenging algorithmic profiling: ‘The limits of data protection and anti-
discrimination in responding to emergent discrimination, Big Data & Society July-December 2019/1-11.
- “We contend that with increased algorithmic complexity, biases will become more sophisticated and
difficult to identify, control for, or contest.”

35 DANFOSS: op. cit. para. 16.
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framework in order to bridge the gap between employers and employees when it
comes to the knowledge available to them.

Unfortunately, CJEU in its case law has certainly not alleviated the position of
employees and has not contributed to the viable solution of the transparency
problem. Let me explain. The case Meiszer® involved the application of Ms Meister,
Russian national, for the job ad in Germany. Even though this case involves the
recruitment procedure, it can also be indicative when it comes to the transparency
of Al systems for human resources management. According to the facts of the case
Ms Meister applied two times on the job ad for the same workplace which job ad
was published the second time as the employer haven’t deemed to have found
suitable candidate the first time, but neither time Ms Meister received an invitation
for an interview even though her expertise has met all of the requirements sought
in the recruitment process. The CJEU firstly stated that the refusal of defendant to
disclose data about the recruitment procedure can deprive plaintiff of the possibility
to prove the existence of sufficient level of probability that discrimination occurred
and therefore can deprive the rule regarding the reversal of burden of proof of
effectiveness.”” However, the CJEU ruled that plaintiff is not entitled to have access
to information indicating whether the employer engaged another applicant at the
end of the recruitment process.” But the CJEU also accentuated that “a defendant’s
refusal to grant any access to information may be one of the factors to take into
account in the context of establishing facts from which it may be presumed that
there has been direct or indirect discrimination.”® The CJEU also added that it is
for the national court to ensure that the refusal of disclosute of information on the
side of the defendant does not compromise the objectives pursued by the EU anti-
discrimination legal framework.®” The CJEU, therefore, stated that the employee is
not entitled to receive the pieces of information from the employer but tasked the
national court to ensure the effectiveness of legal protection against discrimination
without further specifying how to achieve that goal. The mere mentioning of refusal
by the employer to grant information as indication is clearly not sufficient to meet
the requirements of the rules regarding reversal of burden of proof.¢! One also has
to bear in mind that in the Messter case the data requested by the plaintiff included
personal data of other job applicants and therefore it is necessary to differentiate
between this type of data and non-personal data about the way the AT system works.
However, bearing all these peculiarities of the case in mind, it is conceivable that the
CJEU would not take different path also in the case of opaque and protected

3¢ Case C-415/10 Galina Meister v Speech Design Cattier Systems GmbH, 2072/ ECLI:EU:C:2012:217.
57 MEISTER: op. cit. para. 39.

38 Ibid, pata. 46.

59 1bid, para. 47.

©0 Ibid, pata. 42.

o1 HACKER: op. cit. 24.
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algorithmic codes that determine the way the Al systems work. To summarize, due
to characteristics of Al systems these legal tools, and indication mentioned by the
CJEU, are clearly not sufficient for the employee to be able to face the algorithmic
discrimination.

This problem of lack of transparency is even more relevant due to the fact that
very often the employee, subject to Al human resources management tools, is not
aware of the fact that s/he is being discriminated against. This is true for “analogue”
decision making, and even more in the cases of application of Al systems. In the
case of discrimination by association one does not need to possess a protected
characteristic to be a victim of discrimination. Furthermore, as already mentioned,
the Al system that applies machine learning can find different patterns in behaviour
of employees or can simply use their other personal data to connect them with
certain pattern, and then ascribe or sort them to certain group that it treats less
favourably although the employee does not belong to the group (so-called
discrimination by perception). In that sense, the Al system perceives the employee
as a person that has some characteristics even though in reality these features do not
exist. This type of discrimination is, however, not an exception, but rule when it
comes to application of Al systems. One can imagine that Al systems can in a similar
way connect different features to an individual, a feature that affects an individual
negatively and which the individual is not aware of or feature can simply be a result
of a mistake or wrong classification done by the Al system.® In that sense “as data
driven profiles produce artificial and non-representational categories rather than
actual real-life social groups, the individual is likely to not even notice when he or
she becomes part of a ‘risky’ category.“®> These characteristics of Al systems, due
to their lack of transparency, drastically reduce the possibility of an individual to
attain the sufficient level of certainty that discrimination happened, necessary in
order to reverse the burden of proof.

EU law, however, has tools in the GDPR that can be of help to the employee
and alleviate his situation but do not offer necessary solutions to all of the
challenges. The first of the two key tools in the art. 13/2, (f), art. 14/2, (g) and art.
15/1, (h) of the GDPR is the right of the employee to receive meaningful
information, in the case of automated decision-making and profiling, at least about
the logic involved, as well as about the significance and the envisaged consequences
of such personal data processing. In that sense we can imagine that employers will
simply circumvent this right of the employees (data subjects) here by giving only

92 O'NEIL: op. cit. 133.- “They can misinterpret people, and punish them, without any proof that their
scores correlate to the quality of their work”.

3 LEESE: op. cit. 504.

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 2076.
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general information about Al system. These general pieces of information are, as
we have seen above, not sufficient and detailed enough for establishing necessary
level of probability to reverse the burden of proof, and in most cases are of course
also not sufficient to individualise protected ground. Furthermore, this GDPR norm
is not adapted to the dynamic feature of the Al machine learning technique that can
constantly change the way the Al system works and, in these cases, also the Al
developers cannot simply infer about the patterns and correlations the Al system
has found in the meantime.

Another significant right of the employee includes art. 22 of the GDPR and the
right not to be subject to a decision based solely on automated processing, including
profiling. Even though this right is not directly connected to the transparency
problem, the lack of transparency interferes with effectiveness of this right and its
possibility to prevent or disclose algorithmic discrimination. Bearing in mind that
many employers simply use Al solutions offered to them by the developers and are
not familiar with the way the Al works, one can imagine that the biggest number of
employers, and in larger companies, staff members in the human resources
departments, will simply abide by the decision and evaluation of the Al system.%
One can expect this outcome due to the fact that many people, unaware of the way
the AT systems work, will trust more the evaluation done by the Al system than their
own evaluation. Moreover, taking responsibility for decision that defies the Al
evaluation is not probable as usually people try to avoid taking responsible decisions
when this is not asked of them. Also, one of the main ideas behind the
implementation of Al systems for human resources management is to reduce the
number of staff in those departments, to increase the data processing capacities and
to reduce costs. With much smaller number of staff working in the human resources
departments one can assume that they would not have the sufficient capacity and
time to evaluate each case separately. To sum up, one can imagine that most of the
employers and people working in the human resources departments will simply
confirm the evaluations made by the Al system therefore making this right
ineffective in protection of employees against disctimination.

4.2.2. Justification of conduct that involves indirect discrimination — how far can we go?

The second problem of conducting the proportionality test to evaluate the Al
systems for human resources management is also connected to the first mentioned
problem of transparency. It deals with the possibility of justification of

%5 O'NEIL: op. cit. 133.
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discriminatory conduct in the case of indirect discrimination as in the most cases
discriminatory conduct by the Al system can be classified as indirect discrimination.
Therefore, even if somehow the employee manages to establish the facts from
which it may be presumed that there was discrimination and that then leads to the
reversal of the burden of proof, the employer in the case of indirect discrimination
still can justify his/her discriminatory conduct by stating the legitimate aim.
However, means of achieving of that aim must be appropriate and necessary. %
Employer’s discriminatory practice can here in fact be permitted in case it passes
the scrutiny of the proportionality test.

When it comes to the legitimate aims, in the case Bi/ka®’ the CJEU stated that
the measure that affects in larger amount women than men can be justified based
on the “objectively justified economic grounds”. Due to plurality of situations that
can happen in the real life, this vague term must be specified each time according to
facts of the patticular case. One can, however, imagine in wider perspective that
application of Al systems for human resources management, that sometimes
produce discriminatory outcomes, could be deemed to be justified due to fierce
competition on market and the need to reduce business expenses. One also has to
take into account the existing difficulties in finding a sufficient number of human
resources experts on the labour market.

Parts of the proportionality test that deal with the appropriateness and the
necessity must also be assessed on a case-by-case basis. In this situation the criteria
or the internal rules that are being applied by the AI system while producing output,
should be revealed and evaluated the same way it is being done when classifying
types of algorithmic discrimination as direct or indirect. However, this could prove
to be challenging as the Al systems are, as already mentioned before, “black boxes”,
they are complex and usually there is huge amount of data that they process which
renders the explanation of their work almost an unsurmountable task. In these cases,
testing of the way the Al system work could be helpful in order to ascertain at least
the results that show the level of accuracy of certain Al system. With regard to the
appropriateness, it should be assessed whether the Al system is fit and capable to
petform its functions overall. If we look at the Al systems as measures in the sense
of the proportionality test, they are not typical in the sense that they will always
enable the achieving of the legitimate aim. In most of the cases they will achieve the
aim, but in some cases, they can make mistakes and produce discriminatory
decisions. Therefore, we must adapt proportionality test to their particularities in
the sense that in order to be considered as an appropriate measure they should be

% Art. 2/2, b) of the Council Directive 2000/43/EC; art. art. 2/2, b), i) of the Council Directive
2000/78/EC; art. 2/1, b) of the Directive 2006/54/EC

67 Case 170/84 Bilka-Kaufhaus GmbH and Karin Weber von Hartz, 1986/ECLI:EU:C:1986:204,
para. 36.
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able to achieve their aim in the most of the cases. Here we need an objective measure
for comparison in order to ascertain whether Al systems are appropriate. In that
sense, according to the opinion of the author, the Al system should not be
considered as an appropriate measure if it has the percentage of accurate (non-
discriminatory) decisions significantly lower that the average human resource expert.

With regards to the necessity, the Al system for human resources management
must be compared with the other Al systems that perform the same functions and
are on the market. In order to pass that part of the test it should be more accurate
than other Al systems that are available to the employer. One can imagine that cost-
benefit analysis will have to be conducted here as higher costs of other more
accurate Al system for human resources management present on the market, which
has a little bit higher percentage of accuracy, could be considered as
disproportionate to the higher level of accuracy of that system. In that sense also
the Al systems with lower level of accuracy could pass this part of the
proportionality test. Here it will be probably also necessary to evaluate whether the
employer has the financial capacity to get more accurate Al system and whether this
Al system is available on the market.

Taking into account wider perspective, it is conceivable here that the predictive
accuracy and effectiveness of the Al systems will provide an easy justification on
the side of the employers.®® Again, the lack of transparency of Al systems in the
current case also allows employers and Al developers to mask some negative effects
of the Al system as Al systems are generally considered to be more objective than
humans, whose decision making is also necessarily characterized by bias which is,
however, often unconscious. Moreover, if Al system is effective and correctly
evaluates and predicts outcomes in most cases, one can imagine that the courts will
be reluctant to accept that in few rare cases there was a discrimination. Therefore,
the proportionality test must be conducted in a way that takes into account all of
the challenges regarding the usage of Al systems, or in other words, decisions of Al
systems should be judged in comparison with other Al systems and not only in
compatison with human decision-making. In order to justify the way the Al system
works, employer should reveal all of the necessary pieces of information and the
court should not be satisfied with general or rudimentary data about the Al system.
In the end proportionality must exist between costs and benefits and applied means
and achieved ends. Measures applied by the Al system should not be excessively
invasive and should limit themselves to what is strictly necessary. These are the
requirements of the principle of fairness applied to the functioning of the Al
systems.%

%8 HACKER: op. cit. 11., 18.
09 HARASIMIUK — BRAUN: op. cit. 68.
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5. Conclusion

New Al systems for human resources management present a new and an
unprecedented challenge to the current legal framework for the protection of
employees against discrimination. Current legal rules can hardly cope with the new
enormous capacities and complexity of Al systems, when it comes to processing
data and finding patterns and correlations.

The biggest challenge the Al systems present is their lack of transparency. In the
litigations of employees regarding protection against discrimination this problem of
transparency has already been present as the employers were in possession of all of
the information regarding discriminatory conduct. As shown, in case of application
of Al systems the employees are in much worse position when it comes to the
establishing necessary level of proof that discrimination happened. The necessity to
protect employees from discrimination is here in a way contrasted also by the
protection of personal data of other employees, because discrimination necessarily
involves less favourable treatment in compatison with other employees. Therefore,
in certain cases it is difficult to evaluate which data the employer should make
transparent to the employees. This new situation calls for finding a new possible
legal tools that will enable meaningful protection of employees against
discrimination.

It is also necessary to evaluate the application of the proportionality test in the
cases of justification of indirect discrimination. Here the courts should not be
satisfied only with the general and rudimentary statements about the Al systems and
should conduct proper and thorough analysis. To conclude, a reform of the
legislative framework must adapt to the new reality in which the disbalance
outweighed significantly to the side of the employers. The legislator must use all
possible tools to level the differences among employers and employees™ and give
the employees the possibility to protect their rights as in the current state of
legislation employees’ rights would continue to exist but their ineffectiveness will
make them obsolete. In the end, the compliance of Al systems with basic principles
and values on which our legal system is based, is the necessaty requitement for
building a sense of trust in these systems.”!
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Abstract: When Cyprus is mentioned, the first association is a state divided into two entities,
a divided island, with only one part, as a member of the European Union ... an extremely
unusual solution. Cyprus is a country that has lived in constant rivalry between Greek
Cypriots and Turkish Cypriots. The 1960 constitution has been revised several times, but
despite all efforts and involvement on the international stage, it has failed to improve the
tense situation. For many, it is an imposed Constitution (not reflecting the will of the people),
based on the Treaty of Zurich and London (Together with the Ziirich and London
Agreements, two other treaties were also agreed upon in Zurich- referring to Cyprus -the
Treaty of Guarantee and Treaty of Alliance ). The imposed constitution, as presented, did
not last long, changes were needed, among which the 13 constitutional amendments of
President Makarios appeared and attracted the attention. But we will mention here as well the
UN commitments, and their famous Annan plan. The aim of the paper is to give a short
background of the problem and try to show the consequences of international involvement
in internal issues, especially in a sensitive field like the constitutional one. The focus is on
constitutional and legal problems and dilemmas, the international influence in changing and
/ ot creating national constitutions with special reference and emphasis on the so-called
imposed constitutions. The reason of that is the very often picture of legal constitution-
makers, who face several problems in drafting constitutions, such as the implementation of
enacted constitutional solutions, resulting from political agreements between domestic
political actors, with international mediators acting as mediators, but in fact being the creators.
Constitutional "engineers" see the constructed constitutional solutions as a legal mechanism
for (re) designing reality.

But the problem is that, very often, these situations end with the scenario of the so-called
"soleless states". Why? Because a constitution is created (or changed) without the will of the
people themselves, a constitution is created but is not at all close to the previous one (fragile
constitution), a constitution is created but does not reflect the historical, social, economic
background of the state, a constitution is created from the great powers - at the expense of
the small states ... Why ate foreign "solutions" accepted for domestic issues, in the spitit of
Thucydides' maxim that: the strong do what they can, and the weak do what they have to do?
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1. Introduction

Cyprus is synonymous with the so-called divided island - the southern / Greek
part and the northern / Tutkish patt. But how and when did this happend?
Retroactively speaking, Cyprus has an interesting history, with a number of
conquerors. In its 4,000-four-thousand-year-old written history, Cyprus has been
foreign powers. In 1571 it became part of the Ottoman
Empire. In 1879 Britain took over the administration of the island, and in 1914 it
annexed Cyprus. It remained under British rule until 1960, when the Constitution

conquered by several

of Cyprus was adopted!. (see picture no.1)
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Source: Al Jazeera, AFP, United Nations
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Figure 1. Historical overview of the development of Cyprus from 1900-20172
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2 Source of the image: https:

www.aljazeera.com/news /2017/2/20/cyprus-an-island-divided.
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Meanwhile, the Greek Cypriots are advocating for the famous enosis, that is the
potential annexation to Greece. Turkish Cypriots, on the other hand, are promoting
the idea of Taksim, which is the potential unification with Turkey! Of course, the
demands are based on the fact that Greek Cypriots are Orthodox Christians, speak
Greek language (just like the Greeks), and Turkish Cypriots are Muslim and speak
Turkish (just like the Turks). Disagreements between the two communities on the
island (where there are also other minorities®) escalatied so much that “gathered”
Britain, Greece and Turkey, along with the leaders of the Greek / Turkish Cypriot
community, to sit down and try to find a solution.

1N 100 % Greek Cypriots W 100% Turkish Cypriots
g sile EE 85 99,99% =l 1=

Y ' X
190 - 99,99 % Maronites 85 - 89,99% Maronites

Figure 2: Demographic division by ethnicity*

1959/1960 ate the key yeats for Cyprus. Namely, at the conference in Geneva,
a decision was made for Cyprus to gain independence and to adopt the first Cypriot
constitution.

According to the Constitution®, Cyprus is an independent, sovereign state, with
a presidential system of government. The president is elected among the Greek

3 The other minorities are the Armenians and the Maronites.

4 Source of the image:
commons.wikimedia.org/wiki/File: Ethnographic_distribution in Cyprus 1960.j

5 Cyprus Constitution available at:

https://www.constituteproject.org/constitution/Cyprus_2013.pdf?lang=en (Date  of download

14/02/2022) .
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Cypriots, and the vice president among the Turkish Cypriots. The legislature
consists of 70% Greek Cypriots (elected by Greek Cypriots) and 30% Turkish
Cypriots (elected by Turkish Cypriots). Within the Cypriot army, the community
ratio was: 60:40% (Greek: Turkish Cypriots).

2. The Constitution of Cyprus

The political situation described above, of course, also influenced the model and
character of the 1960 Constitution. In fact, this is the only constitution of Cyprus,
from then until today. It has been modified fifteen times. In 1963, the constitutional
system collapsed due to the escalation of relations between the Greek Cyptiots and
the Turkish Cypriots, which resulted in the withdrawal of the Turkish Cypriots from
the government, which remained only in the hands of the Greek Cypriots.

What is specific about the Constitution of Cyprus from 1960, is that it provided
for consociational democracy, ie the key actors in political life were the ethnic
segments, ie their leaders, and not the citizens, as individuals.

We have already said that the Constitution inaugurated a presidential system of
government organization, in which the President of the Republic was from the ranks
of the Greek Cypriots, while the Vice President was from the ranks of the Turkish
Cypriots. Both the President and the Vice-President had the right to veto decisions
of the Council of Ministers concerning foreign affairs, defense and security. The
government, ie the Council of Ministers, consisted of seven Greek Cypriot and three
Turkish Cypriot ministers. One of the three important ministerial posts: Ministry of
Defense, Ministry of Finance or Ministry of Foreign Affairs was to be assigned to a
Turkish Cypriot minister.

The legislature was located in the hands of the House of Representatives, in
which 35 members are Greek Cypriots, 15 are Turkish Cypriots, with a Greek
Cyprtiot president and a Turkish Cypriot vice president.

Judicial power was concentrated in the Constitutional Court and the High Court.
The Constitutional Court consists of three judges: one from the ranks of the Greeks,
one from the ranks of the Turkish Cypriots and another- neutral judge. The High
Court consists of: a neutral president (who has two votes), two judges from the
ranks of Greek Cypriots and one judge from the ranks of Turkish Cypriots.

The state and public administration is composed of 70: 30% Greek in relation
to Turkish Cypriots.

When it comes to the armed forces and defense, it was envisaged that the
Republic would have 2000 soldiers, (in a ratio of 60:40% Greek-Turkish Cypriots),
as well as additional defense of another 2000 soldiers (70: 30%), as well as a
contingent of 950 soldiers from Greece and 650 soldiers from Turkey!
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The report of Gallo Plaza% the UN mediator for Cyprus, speaks loudly about all
the vicissitudes of Cyprus. In part of it, it is said” ...” Outlining the Greek Cypriot side’s
positions, Plaza mentions that for Greek Cypriots the Constitution suffered from many
fundamental defects, since it did not emanate from the free will of the people but was imposed npon
them by virtue of the Zurich and London Agreements. One of its major defects was that its
provisions promoted «political, communal segregation», and that its basic articles could not be
amended. (para 65).”

These and several other constitutional solutions caused dissatisfaction and revolt
in both communities. For the Greek Cypriots, these were unfair solutions, given the
fact that the Turkish Cypriots were accounted for approximately 18%. Five Cypriot
cities were divided into Greek-Turkish municipalities. President Makarios® will later
abolish these municipalities, after which the Turkish Cypriots will immediately
establish their own municipalities. Because of this and another similar situation, the
constitution in practice "survived" only three years, and already in 1963, Makarios
will propose the 13 constitutional amendments. In response to the move, Turkish
Cypriots left their seats in the parliament.

In 1964, the UN sent troops to the island to monitor and defuse growing
tensions. However, in 1967, a coup d'etat took place in Greece, which changed the
government, ie took over the Greek junta.

In July 1974, with the help of the Greek government, a coup d'etat was catried
out in Cyprus in a similar way as in Greece. President Makarios was ousted from
power, after which he fled to London, and EOKA B’ came to power.

The Turkish side invaded the island in 1974, which transformed into an
occupation of about 37% of the territory. Meanwhile, another coup by the Greek
and Cypriot juntas ensues, bringing Makatios back to power in Cyprus. This
scenario ends with the division of the island by the so-called "gteen line"10 that runs

¢ Galo Plaza Lasso-Ecuadorian diplomat and politician. He worked as a United Nations mediator in
conflicts in Lebanon (1958), Congo (1960) and Cyprus (1964-1965).

7 See more at: Galo Plaza Report (1965) Summary, Available at:
https://www.pio.gov.cy/assets/pdf/cyproblem/Galo%20Plaza%20Report%20(Sum).pdf , Date of
download 12/03/2021.

8 Makarios 111 was a Cyptiot priest and politician, the first president of Cyprus (1960-1977).

% EOKA-B - Greek Cyptiot paramilitary organization formed in 1971 by General Georgios Grivas. It
followed the far-right nationalist ideology and had the ultimate goal of achieving Enosis (unification) of
Cyprus with Greece. Throughout its short history, the otganization's main goal has been to block any
attempt to impose on the Cypriot people what the organization considered unacceptable a solution to
the Cyprus issue. In addition, the organization has drawn up various plans to oust President Makatios.
The organization continued its activities until it officially announced its dissolution and dissolved on
February 11, 1978.

10 The line is under UN’s control.
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through the capital Nicosia (see Figure 3). In 1983, the Turkish Cypriots declared
their own state, known as the Turkish Republic of Northern Cyprus!!.

There are many views ("versions") as to why the 1960 Constitution of Cyptus
failed. Although this problem is multidimensional and needs to be elaborated from
several aspects, still, in this paper we would address on one of the reasons, which is
our domain of interest: the imposition of the constitution and constitutional
engineering by external creators, in state - builders function!

However, first we would like to give a brief overview of the attempts of the
international community (but also of the President himself) to create a solution that
would be appropriate for Cyprus.

2.1. The 13 Constitutional Amendments

The introduction of the proposed constitutional amendments of President
Makarios states that the 1963 Constitution (which is a product of the Geneva and
London Agreements) contains fundamental shortcomings that prevent the normal
functioning of the state.

1t is a notorious fact that the Constitution is not a creation of the free will of the people, but
that it is imposed by external agreements. Most of the constitutional provisions are not in line with
international law, which, among other things, makes Cyprus dependent on the will of the great
powers and deprives the country of internal independence and sovereignty’.

In addition, attached, are the 13 proposed constitutional amendments that
require:

- Point 1. The right of veto of the President and the Vice-President of the

Republic to be abandoned,;

- Point 2. The Vice-President of the Republic to deputise for the President of
the Republic in case of his temporary absence or incapacity to perform his
duties;

- DPoint 3. The Greek President of the House of Representatives and the
Turkish Vice-President to be elected by the House as a whole and not as at
present the President by the Greek Members of the House and the
VicePresident by the Turkish Members of the House;

- Point 4. The Vice-President of the House of Representatives to deputise for
the President of the House in case of his temporary absence or incapacity to
perform his duties;

11 The Turkish Republic of Northern Cyprus is recognized only from Turkey, and it’s consider to be a
de facto state.

12 See, the Introducton of 13 points / "13 DPoints (30 November 1963)"
https://www.pio.gov.cy/assets/pdf/cyproblem/13%20points.pd f
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- Point 5. The constitutional provisions regarding separate majorities for
enactment of certain laws by the House of Representatives to be abolished;

- Point 6. Unified Municipalities to be established,;

- Point 7. The administration of Justice to be unified;

- Point 8. The division of the Security Forces into Police and Gendarmerie to
be abolished;

- Point 9. The numerical strength of the Security Forces and of the Defence
Forces to be determined by a Law;

- Point 10. The proportion of the participation of Greek and Turkish Cypriots
in the composition of the Public Service and the Forces of the Republic to
be modified in proportion to the ratio of the population of Greek and
Turkish Cypriots;

- Point 11. The number of the Members of the Public Service Commission to
be reduced from ten to five;

- Point 12. All decisions of the Public Service Commission to be taken by
simple majority;

— Point 13. The Greek Communal Chamber to be abolished;

Unfortunately, but as expected, these proposals of President Makarios were

rejected by the Turkish Cypriots, which further intensifies the tensions.

Such vicissitudes in Cyprus have provoked a series of reactions on the
international stage in recent decades. In a way, every major wortld power and
organization is involved in "creating” an ideal solution for calming the ethnicities
and creating a functioning state. In the wide range of documents, statements, views,
and opinions, we find exactly that expression: creating a state. But the state should
be created from within, not from outside!!!

Are internal conflict situations a sufficient justification for international
interventions and missions?

If we look at the picture below (Figure 3), we will notice the presence of
international / external actors. For many expetts, this international assistance is
"necessary" to prevent further Greek-Turkish Cypriot escalation. For others, this is
only part of the scenatio of imposed constitutional solutions, involved foreign
actors, with their own interests ... It is debatable whether they all have a positive
share in the Cypriot story?!
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13 Figure 3: The partition of Cyprus and the presence of international actors
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For many, the Cyprus conflict undermines the international community's
credibility and calls into question its capacity to deal with internal conflicts. The
situation on the island is increasingly producing pessimistic views that the binational
concept leads to zero sum game, ie losers and winners and the necessary split along
ethnic or religious lines, which does not fit into the agenda of the "new world order"
of the 21Ist century. Cyprus is often referred to as a "laboratory" for testing
international solutions. If the solutions on the international scene succeed, then
Cyprus would become a role model for an enormous number of countries in a
similar situation.

3. UN Secretary-Generals Solutions
Having in mind the abovementioned situation, it is understandable why we have

the numerous attempts of (a series of) UN Secretary-Generals'* to create an
appropriate, compatible solution that both parties will be satisfied with. Thus, the

13 Source of the image: https://en.wikipedia.org/wiki/File:Harita.png
14 UN Secretary-Generals: U Thant, Kurt Waldheim, Javier Pérez de Cuéllar, Boutros Boutros-Ghali,
Kofi Annan.
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Secretaries-General proposed a series of solutions, translated into the following
documents, with the aim of finally resolving the differences between the two
communities, and creating a solution for Cyprus'>:

- Kurt Waldheim created the so-called "Evaluation papet" (1981);

— Javier Perez de Cuellar, created three documents (1985-1986) and published

the Draft Framework Agreement “Food for Thought” (1989);

— Boutros Ghali takes over the famous "Set of Ideas";

- Kofi Annan - in addition to "teviving" some of the previous "Set of Ideas",

brings the famous "Annan Plan";

In fact, all the proposed solutions so far have not been able to fully accumulate
the desires and preferences of both parties. For a stable solution, it is necessary to
make a compromise, to which neither side was ready. Maybe that's why all attempts
failed. Kurt Waldheim's'® statement that Cyprus is "the most ungrateful and
frustrating task” in his term, also speaks about the setiousness of the problem.

3.1. The “Annan Plan”

The so-called "Annan Plan", named after its creator, UN Sectetary-General Kofi
Annan'’, has received the most public attention out of all the "papyrology’s" offered
as solutions to Cyprus's problems. The aim of the plan is primarily to create a
"United Republic of Cyprus", a federation of two member states. The plan was
revised several times (Annan Plans I, I, 111, IV, V) and the final version was put to
a referendum (2004). The new state would have been a federation composed of a
Greek Cypriot state and a Turkish Cypriot state. Structured in this way, the
federation would draw its roots from the Swiss model of governance.

Annan's plan foresaw:

- Collective Presidential Council, composed of six members (4 Greek and 2

Turkish Cypriots) as well as three additional members who will not vote.

-  President and Vice President elected by the Presidential Council.

- Bicameral structure of the patliament: Upper House, composed of 48

members and Lower House.

— The judiciary would consist of the Supreme Court, composed of an equal

number of Greek and Turkish Cypriot judges, with an additional three
external / foreign judges.

15 STAVRINIDES, Z.; Is a Compromise Settlement in Cyprus Still Possible? A Reconsideration of The
Ghali “Set of Ideas”. The Cyprus Review; Vol.11, No.1; 1999.

16 Kurt Josef Waldheim, Austrian politician and diplomat. Fourth UN General Secretary (1972-1981), as
well as Austrian President (1986-1992).

17 Kofi Annan, Ghanaian diplomat, seventh Secretary-General of the United Nations. 1 2001, Annan and
the UN were the co-recipients of the 2001 Nobel Peace Prize.
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The plan includes a federal constitution, a constitution for each of the two
countries, a proposal for a flag and anthem of the new federation. A Commission
for Reconciliation and Overcoming Disagreements between the two communities
was also envisaged.

The state would have had a single international legal personality and a single
sovereignty. People would have two citizenships: one of the common states, and
the other of the state in which they live (Greek / Turkish patt). Cyptiot citizenship
would be covered by federal law, meaning the federation would be responsible for
immigration issues, passports ...

The federal government would be responsible for foreign policy as well as
international relations, all for Cyprus to "be able to" appear on the international
stage as a single-vote state.

The Federal law would also cover issues such as: foreign relations, Cyprus's
relations with the EU, asylum and migration issues, the Central Bank and the budget,
international trade, natural resources, election issues, the federal government and
immunities, the administration, the federal government. police, federal legislative
procedure laws, and constitutional amendments.

On the other hand, the constituent member states would also have unlimited
freedom of decision in their territory. They would cooperate with each other
through agreements and constitutional laws to avoid interfering in the internal
special functions.

The new state would have had a federal (bicameral) patliament: a Senate (Upper
House), with 48 members (24 each from the Greek and Turkish Cypriots) and a
House of Representatives (Lower House).

Executive power would be concentrated in a Presidential Council, composed of
six members (with the right to vote) and one member without the right to vote.

It was planned to establish a Supreme Court with an equal number of judges
from the constituent states, and three judges to be neither Greek, nor Turkish, nor
British. The court would have jurisdiction to resolve disputes between states or
between the federal government and states.

On the territorial issue, an "adjustment” was predicted in favor of the Greek
Cypriots. The territory of the Turkish Cypriots would be reduced to 28.5%. (This
process would take 42 months, starting 104 days after the agreement enters into
force). (See Figure 4).
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18 Figure 4: Offered solution to the territorial issue

This plan also contained a section on restitution, compensation and repatriation
of displaced persons. Greek Cypriots who were displaced in 1974 would be able to
return to the Greek part of the island and be able to regain their property. Those
who would not return to their homes would be compensated according to the
market value at the time they lost them.

In terms of security, Britain, Greece and Turkey would remain forces that
guarantee security. There would be a gradual demilitarization of Cyprus. All Cypriot
security forces would be disbanded, while Greece and Turkey will be allowed to
hold 6,000 troops each in Cyprus by 2011. After that, the number would be reduced
to the original 950 Greek and 650 Turkish troops provided for in the 1960 Alliance
Agreement. This would be reviewed every three years in ordet to eventually
withdraw all Greek and Turkish forces.

Such a plan promised for many, the approval of the Greek / Turkish Cyptiots
and the final settlement for the long lasting disagreement. But in the 2004
referendum, the unexpected happened.

18 Source of the image: https://cyprus-mail.com/2016/12/29/peace-plans-2004-annan-plan
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To the (dis) belief of many, the referendum was a fiasco, resulting in strong
support from Turkish Cypriots (65%) but too little support from Greek Cypriots
(24%).

Attached, is the table for the results of the referendum?!?

T
Turkish

Greek Cypriots . Total voters

Choice | P | Cypriots
Votes % Votes % Votes %

For 99976 | 2417 | 77,646 = 64.91 177,622 | 33.30
Against 313,704 75.83 41973 | 35.09 | 355677 |  66.70
Invalid/blank 14907 | 348 | 5344 | 428 | 20251 3.66
votes
Total 428,587 | 100 | 124,963 | 100 | 553,550 100
ggisitsied 480,564 | 89.18 | 143,636 | 87.00 | 624,200 |  88.68
voters/ turnout

Source: GreekNews, Election Guide

The European Union has set all its expectations in the Annan plan. Despite
disappointing results, in 2004 the Greek part of Cyprus entered the Union, along
with nine other countries®. Located in the northern part of the island, where the
Cypriot government has no de facto application, European governance opinion has
been suspended.

Cyprus is an enormously complex issue to resolve, and for many, it is the Greek
and Turkish Cypriots who make the process even more difficult because they do
not want to reach a solution. The reason for that is the (dis) trust of each other.
Others locate the reason in the lack of will between the two communities.
Skepticism about a mutually acceptable solution is growing. No other country of
this size has been in the spotlight for so long. This is one of the reasons why
international actors were actively involved in resolving the conflict between the two
communities. Among them, we would mention the UN, EU, Great Britain, USA ...
but is their involvement adequate? All offered "papyrologies" provide solutions that

19 The source of the charter:
https://en.wikipedia.org/wiki/2004_Cypriot_Annan_Plan_referendums#Results ;
https://www.electionguide.org/ results.php?2ID=213 ( Date of download 16/03/2022)

20 Ten new countties joined the EU: Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta,
Poland, Slovakia and Slovenia.
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affect the overall political-legal and social functioning of the state: from
constitutional (re) designs to institutional structutes. But, can domestic / national
affairs be and should be an external creation? So far we have seen that this is neither
an ideal nor a good solution, if we take into account the fact that even the pre-
created Cypriot constitution from 1960 failed to solve the problems ...

4. Imposed constitutional solutions - a trend in post-conflict societies

Although some authors find a distinction between the past and present imposed
constitutions, there are still some common elements: #he legal and political package
includes international agreements, international control and international presence (military,
economic, political), constitutional insertions of so-called eternal clanse, a new version of the rule of
law, buman rights and federalization?’.

4.1. Federation

When it comes to a country with multiple ethnic communities, the most
common solution imposed by the international scene is the federation. As Abat I
Ninet explains in Legal theology in imposed constitutionalism?’, when the
Constitution is imposed on a state consisting of several parts in which there is a
pronounced tendency to preserve the national identity, the federation is the most
common offered solution. But for some situations, it's a good solution, but for
others, it can be a problem.

4.2. Consociational democracy

In fact, the so-called consociational democracy is a common solution as well.
Societies in which there is a deep division on racial, ethnic, religious, linguistic and
cultural grounds and in which political parties, the media and educational and
cultural institutions function on the basis of this rigid division, are defined as divided
(segmented) societies®. Functioning, in itself in such a structure of societies can be
quite difficult. In fact, the most common model of democracy applied in most

21 ABAT, N.; Legal theology in imposed constitutionalism. In: Albert, Contides, Fotiadou: The Law and

Legitimacy of Imposed Constitutions; Comparative Constitutional Change.
2

Antoni Abat i Ninet; Legal theology in imposed constitutionalism; Research Gate;
www.researchgate.net/publication/330942940 T.egal theology in imposed constitutionalism
23 SIJANOVSKA-DAVKOVA: Globalization, Democracy and Constitutional Engineering as Mechanism for Resolving
Ethnic Conflict; VII-th Wotld Congtess of the International Association of the Constitutional Law; Athens,
2007.
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countries is the so-called majoritarian model of democracy. But Arend Lijphart?*
explains the need for a new kind of democracy - consociational democracy. What
does this mean and what is the difference from the aforementioned democracy?
This model of democracy is characteristic for divided societies, where the elites of
all groups within the country reflect stability, through consolidation and mutual
cooperation. The main features of this model are the following:

- A grand coalition

- Protection of vital minority interests by the right of veto

- Proportionality

- Social Segments -high degree of independence in resolving internal issues

Switzerland, Belgium, Austria, the Netherlands, are some of the countries in
which this model has been applied and has shown successful results. Proof that a
stable democracy can be built even in the so-called divided societies. On the other
hand, this model implemented in Cyprus, Bosnia and Herzegovina, Nigeria,
Lebanon, Iraq has shown disappointing results. As Professor Siljanovska explains,
Cyprus, trying to build a consensual democracy, has ended in territorial division, and
Bosnia and Herzegovina is still struggling to survive as a state.

This model of democracy can often be found as an offered solution (by the
international community) for the Balkan countries, especially in those that have
already "survived" conflict situations. Consensual democracy is a better solution for
the Balkans - Wolf Linder. But one thing is in theory, quite another in practice.
Bosnia and Herzegovina, Cyprus, are just some of the countries closer to our region
that have "expetienced" consociational democracy in a negative connotation.

4.3. Integration into the European Union

Another common international solution for divided (post-conflict) societies is
the integration into the European Union. The aspiration of "small / problematic"
countries to join the Union, tempts them to try to overcome their differences and
accept European standards. The integration of new states and the EU enlargement
policy helps to overcome conflicts and maintain peace and stability. This is the most
common thought when it comes to the reasons for EU enlargement to Central and
Eastern Europe. The EU proved successful in maintaining stability in Western
Europe after World War II. But how does the integration actually helping in the
peaceful transformation of armed conflicts and, more importantly, under what

24 Arend d'Angremond Lijphart is a Dutch-American political scientist known as the founder of
consociational democracy.
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conditions?? Can integration solve all problems, or can it contradictorily lead to
greater dysfunctions?

Allegedly, the so-called post-conflict states, divided states (with internal
segmentation), can not "stand on their own two feet", so international assistance is
needed. But what should external assistance be like? In which parts of the legal-
political and social life can it be applied? What is the time frame? The answers to
these and a number of other questions so far can not be unified. The camp of
divided opinions is constantly growing. Comparatively, after the Dayton Peace
Accords in BiH, the Constitutional Court has nine judges (three of whom are foreign
judges). As an illustration, all offered solutions and plans for Cyprus provided for
the presence of foreign judges in the Constitutional Court. The Dayton Accords,
which produced a new constitution in Bosnia and Herzegovina, was also passed
under external involvement, and obviously in certain segments there is the well-
known copy paste technique, more simplifiedly said - the same solutions are copied
in different countries.

4.4. International state building and the imposed constitutions

Essentially we come to a situation of increasingly common international state
building and the so-called outlawed (or certain experts prefer to make distinction-
imposed constitutions). Professor Vankovska in her paper "Constitutions
Octroyées and International State-Building: The Macedonian Case in Focus®", gives
a very good overview of the connection between the so-called octroyed
constitutions and the international state building. Namely, many would argue that
these two concepts are in completely different areas, incompatible for compatison.
Imposed constitutions are issues of constitutional law and theory of constitutions,
while international politics and state building are a reflection of international
relations. Undoubtedly, this distinction is a fact, but it does not mean that there can
be no "networking" of these concepts. This paper is based on interdisciplinaty
research, which combines these areas and concepts.

5. Conclusion
In fact, the last decades have been quite "fruitful" with examples of involvement

of the international scene in the national domains and in the creation of imposed
constitutional solutions. This picture is most common in countries in transition, in

25 DIEZ, T. — STETTER, S. — ALBERT, M.: The Eurgpean Union and Border Conflicts: The Transformative Power
of Integration. The MIT Press.

26 VANKOVSKA, B.: Constitutions Octroyées and International State-Building: The Macedonian Case in Focus; Faculty
of Philosophy, Ss. Cyril and Methodius in Skopje
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(post) conflict societies, in "weak" countries that often "need outside help" to stand
on their own two feet.

But the problem is that, very often, this situations end with the scenario of the
so-called "soleless states". Why? Because a Constitution is created (or changed)
without the will of the people themselves, a constitution is created but is not at all
close to the previous one (fragile constitution), a constitution is created but does not
reflect the historical, social, economic background of the state, a constitution is
created from the great powers - at the expense of the small states ... Why ate foreign
"solutions" accepted for domestic issues, in the spitit of Thucydides' maxim that:
the strong do what they can, and the weak do what they have to do?

We are witnessing constitutional changes and "reforms" that follow crisis, social
and political instability or military confrontations. Constitutional "engineers" see the
constructed constitutional solutions as a legal mechanism for (re) designing reality.
However, the short period for the constitutional design, which is usually new and
does not correspond to the classical and standard constitutional solutions, does not
always provide a complete and appropriate assessment of the durability and
applicability of the solutions, nor the predictability of the effects on the social system
as a whole , political, economic or any other subsystem. The speed of the process
of adopting or changing the constitution does not allow a thorough assessment or
observance of the usual procedure, ie stages.

In fact, if we approach answering the previously posed questions in the paper,
we will note that there are no unified answers. Every question asked has a
theoretically diverse answer given by different experts. For some, there is a obvious
need for external interventions, that they label as peace interventions, because their
aim is to help calming the conflict situations. On the other hand, we have the facts
that speak of the failure of frequent peace missions from the international scene.
One million small cases in practice - Cambodia, Namibia, Bosnia and Herzegovina,
Cyprus, Kosovo... Where and why did outside help fail here? The answer is never
simple, and it requires to be analyzed from several perspectives.

Therefore, it is necessary to do more research on this issue. Thanks to them, we
will get a realistic picture of the situations in the countries where we have more often
the presence of a whole "army" of international actors, who often implicitly manage
to impose their influence.

The author truly hopes that this paper (and in future time-a doctoral
dissertation), will be of significant contribution on this constitutional / international
problem. The author will try the paper to be a scientific contribution in the field of
constitutional engineering. To shed new light on the so-called (slightly forgotten)
imposed constitutions is a big challenge. Are they an expression of "we the people”
ot "them/the international community"? This question is ditectly related to the
question: from whom does sovereignty spring: from the people, as demos, from
collectivities, from the international community?
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Defense of a minor against their legal representative

Abstract: Many minors have serious conflicts with their legal representatives. Such conflicts
can be particularly related to the choice of a field of study when selecting a high school, the
provision of certain types of healthcare services, or how the minor should spend their free
time. The main problem, however, is that minors, considering their age and level of
intellectual and volitional maturity, do not know how to defend themselves against such
actions by their parents. Is the only possibility of defense is through by the court?.
Keywords: defense of minor, Civil Code, guardian, best interest of the child
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1. Introduction

The Institute of Child Representation can be understood as a right and as a
responsibility too. In terms of the duty to represent the child, we are talking about
the obligation of a parent or another representative — a guardian appointed for the
child, usually based on a court decision. In terms of the right to represent the child,
we are talking about the parent’s right and simultaneously about the childs right to
be represented by the parent where the child, due to its level of intellectual and
volitional maturity, cannot perform legal acts on its own. Thanks to this, child
representation can generally be seen as an expression of the principle of special
protection of minors under Article 32, paragraph 1 of the of Fundamental Rights
and Freedoms of the Czech Republic.

However, every represented patty, even in the case of legal representation, has
the right to express their own opinion and, if necessary, object to actions taken on
their behalf by their representative. This right, in its essence, cannot be denied to a
minor within the scope of their representation by a patent, provided that there are
significant and important reasons for doing so. According to Section 875 paragraph
1 of the Act No. 89/2012 Sb., Civil Code,! patents shall inform the child of
everything necessary to form their own opinion on the matter that the parents are
to decide. However, this does not apply if the child is unable to communicate this

* Mgr. Ondiej Mach, PhD student, Department of Civil Law of Faculty of Law, University of West
Bohemia in Pilsen Czech Republic
! Next only as the Civil Code.
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opinion to the parents. Nevertheless, if the child is able to express their opinion, the
parents pay due attention to it and take it into account when making decisions.

2. Conception of the Section 875 of the Civil Code

The concept outlined in Section 875, paragraph 2 of the Civil Code is referred
to in laws literature as the child‘s right to information and the right of the child to
be heard. This concept of participatory rights of the child stems from the
democratization of child rearing. However, this should not be understood as shifting
the responsibility for decision-making onto the child, but rather as the child‘s
participation based on their age and intellectual and volitional maturity. The goal is
to raise a child capable of making independent and responsible decisions.?

As can be inferred from the wording of Section 875, paragraph 2 of the Civil
Code, the child has the right to make their own decisions or express their opinion
regarding specific decisions within the scope of their representation.> Moreover, this
provision of the Civil Code views the child as the weaker party, placed in a less
advantageous position compared to the parents, who act as their representatives.
Therefore, a certain higher level of protection against parental decisions is expressed
here, including the child's ability to object to their decision ot the decision of both
parents.

The very purpose and aim of the legal regulation of this institute is also the
educational character of gradually acquiring responsible decision-making for
oneself.* Moreover, the responsibility for decision-making for oneself should serve
as a model that parents pass on to their children through their upbringing. This is
closely related to the very significance of parental responsibility, which can be
characterized as a set of rights and obligations of parents towards the child, which
are more or less defined by the relevant provisions of the Civil Code. In its exercise,
emphasis is placed on the injunction of due care. The obligations associated with
the proper care of a minor and their adequate protection from negative influences,
which a parent has in relation to their minor, not fully legally competent child, are
bounded by the maxim, which is the best intetest of the child.> The best interest of
the child can be characterized as a fundamental principle of family, procedural, and
even constitutional law, before which the principles of parental responsibility recede

2 WESTPHALOVA, L.: Section 875 [Vykon rodicovské odpovédnosti v souladu se zajmy ditéte a ve vazbe
na jeho participaéni prava). In: KRALICKOVA, Z. et. al. Obéansky zdkonik 11. Rodinné pravo (§ 655—975).
Komentdr. 2. vydani. Prague: C. H. Beck, 2020, p. 817.

3> ROGALEWICZOVA, R.: Commentary on Section 875. In: MELZER, F. et. al.: Obéansky zdkonik — velky
komentdr. Svazek IV, § 655 — 975. Prague: Leges. 2016, p. 1438—1439.

* WESTPHALOVA, L.: Section 892 [Zastupovani ditéte pifi privnich jednanich]. In: KRALICKOVA, Z. et
al. Oblansky zdkonik 11. Rodinné pravo (§ 655—975). Komentdr. 2. vydani. Prague: C. H. Beck, 2020, p. 869.

3 Ibidem, p. 869-870.
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if there are justifiable reasons for it. A unified legal or jurisprudential definition of
the institute of the best interest of the child does not exist in the conditions of the
Czech Republic. However, commentary literature uses a definition that was
developed within the National Action Plan for the transformation and consolidation
of the system of care for endangered children in the years 2009 — 2011. This
definition of the best interest of the child reads as follows: The standard of living
and conditions necessary for its healthy physical, mental, spiritual, moral, and social
development and a full-fledged childhood, and the personal potential of the child is
fully developed within the family; foreign care and support are provided to the child
only to the extent necessary.

3. The (best) interest of the child vs. the opinion of the child

When applying the child's right to express themselves under Section 875 of the
Civil Code, it is important to distinguish between the concept of the child's interest
and the child's opinion. The child's interest is generally associated with the judicial
definition of the best interest of the child. As expressed earlier, the best interest of
the child can be perceived as a fundamental principle of family, procedural, and
constitutional law, before which even the principles of parental responsibility recede
into the background,” If there are justifiable reasons for it. There is no direct legal
definition of it. However, it constitutes a leading and indispensable criterion in any
activity related to children, as is evident from Article 3, paragraph 1 of the
Convention on the Rights of the Child.?

The child's opinion, on the contraty, is an expression of the subjective
petception of the child's citcumstances, facts, and events, and may not necessarily
align with the best interest of the child. In fact, the right to express an opinion,
which must be respected by parents, stems directly from Article 12 of the
Convention on the Rights of the Child. Specifically, this article of the Convention
on the Rights of the Child states that states party to the convention shall ensure that
a child capable of forming their own views has the right to freely express those views
in all matters affecting them, with the child's views being given due weight in
accordance with their age and maturity.

As evident from the aforementioned Article 12 of the Convention on the Rights
of the Child, unlike the child's best interest, the concept and institution of the child's

¢ HRUSAKOVA, M. — WESTPHALOVA, L.: Section 866 [Rozhodnuti soudu o rodi¢ovské odpovédnosti].
In: KRALICKOVA, Z. et. al.: Oblansky zdkonik 11. Rodinné prdvo (§ 655—975). Komentdr. 2. vydani. Prague:
C. H. Beck, 2020, p. 847.

7 Decision of the Constitutional Court of the Czech Republic from the 20. 8. 2004, case number TII. US
459/03.

8 ROGALEWICZOVA, R.: Commentety on the Section § 875. In: MELZER, F. et al.: Obiansky zikonik —
velky komentar. Svazgek IV, § 655 — 975. Prague: Leges. 2016, p. 1439.
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opinion cannot be seen as a fundamental guiding principle and interpretative
perspective in the actions of parents, as is the case with the best interest of the child.
However, the child's opinion should not be regarded as an insignificant factor in
their upbringing and representation in legal proceedings, unless it directly
contradicts their interests.

However, this does not mean that the child's opinion should be in any way
disregarded or given less consideration. If the child expresses their opinion, it must
be taken into account.’ If parents do not accept the child's opinion or cannot
objectively respect it, the child must be provided with a sufficient explanation as to
why such a stance was taken. As outlined above, the most significant principle in
representing the child and, in general, in exercising parental responsibility, is indeed
the best interest of the child. Furthermore, if the child were unable to express their
opinion, it would amount to suppressing their autonomy, which is in direct
contradiction to the interpretation of Section 875 of the Civil Code in terms of the
liberalization of upbringing.

On the other hand, the liberalization of upbringing cannot be understood in an
absolute sense. Every liberalization brings with it additional responsibility for one's
own actions. Therefore, even when expressing the child's opinion, consideration
must be given not only to their age but especially to their level of intellectual and
volitional maturity, that is, their mental maturity. In the case of very young children,
this usually only involves providing information. For older children, typically before
reaching the significant legal threshold of 12 in the legal system of the Czech
Republic, it is important to create opportunities for them to express their opinions
and to take those into account appropriately,'” when a child is also capable of
understanding the basic consequences of their actions, they are granted the right to
express their opinion and potentially influence the decisions of the parents. Such an
age, or rather its minimum threshold, can be understood as the child's enrollment
in primary school. Moreover, as stated by the Constitutional Court of the Czech
Republic, even a seven-year-old child is capable of expressing their opinion on
which school they like and why.!!

When deciding which primary school a child will attend, parents should also take
into consideration the child's opinion, unless there are objective reasons why the

9 WESTPHALOVA, L.: Section 875 [Vykon rodi¢ovské odpovédnosti v souladu se zajmy ditéte a ve vazbé
na jeho participacni praval. In: KRALICKOVA, Z. et al.: Obéansky zdkonik 1. Rodinné prdvo (§ 655—975).
Komentdr. 2. vydani. Prague: C. H. Beck, 2020, p. 817.

10 Inspirationally by WESTPHALOVA, L.: Section 875 [Vykon rodicovské odpovédnost v souladu se zijmy
ditéte a ve vazbé na jeho participacni praval. In: KRALICKOVA, Z. et al.: Obcansky zakonik II. Rodinné
pravo (§ 655—975). Komentéf. 2. vydani. Prague: C. H. Beck, 2020, p. 818—819.

11 See, for example, the judgment of the Constitutional Court of the Czech Republic form the 10. 4. 2018,
case number IV. US 827/18-2, or the judgment of the Constitutional Court of the Czech Republic from
the 19. 10. 2017, case number II. US 1931/17-2.
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child cannot enroll in their preferred school. These objective reasons may include,
for example, the child's permanent tesidence, based on which the municipality's
ordinance places them in a different district than their friends. Another objective
reason may be the specific educational needs of the child.

On the contrary, it is unacceptable for parents to authoritatively dictate a specific
educational institution to the child without having a justifiable reason for such
action. Moreover, such behavior would be in direct contradiction to the
interpretation of the best interest of the child regarding the choice of an educational
facility.

4. The possibility of defending a vulnerable child

As can be deduced from commentaty literature and the available case law of the
Constitutional Court of the Czech Republic, the decisive prerequisite for
ascertaining the child‘s opinion is their ability to articulate their views in relation to
their age, stage of development, and intellectual maturity.!2

Neglecting the child's right to express their opinion, especially when it is
desirable considering their age and level of intellectual and volitional maturity, can
ultimately lead to detrimental influences on the child's development. Such a child
can then be classified as a vulnerable chilg within the meaning of Section 6 of the
the Act No. 359/1999 Coll., Social-Legal Protection of Children Act. According to
commentary literature, an endangered child can be identified as a child whose
interests, rights, legitimate interests, health, life, and proper development are
jeopardized due to insufficient care or inaction of persons who, by law or by court
decision, are responsible for safeguarding these values.!3

The Social-Legal Protection of Children Act or any other legal regulation does
not specify in which all situations a child can be regarded as a vulnerable child. Even
Section 6 of the Social-Legal Protection of Children Act itself provides only a
demonstrative list."* In this case, the legislator’s approach can be deemed
appropriate, as not only legal development but also the development of society as a
whole may contribute to the expansion of criteria upon which a child may be
classified as a vulnerable child.

A clear example of an extension of Section 6 of the Social-Legal Protection of
Children Act is the disregard of the opinions and attitudes of the child. Although
the non-compliance with Section 875, paragraph 2 of the Civil Code could be

12 WESTPHALOVA, L.: Section 875 [Vykon rodi¢ovské odpovédnost v souladu se zdjmy ditéte a ve vazbé
na jeho participacni praval. In: KRALICKOVA, Z. et al.: Obéansky zakonik 11. Rodinné pravo (§ 655—975).
Komentar. 2. vydani. Prague: C. H. Beck, 2020, p. 818.

13 ROGALEWICZOVA, R.: Section 6 [Ohrozené dité]: ROGALEWICZOVA, R. et al.: Zdikon o socidlné-pravni
ochrané déti. Komentdr: Prague: C. H. Beck, 2018, p. 41.

14 Ibidem, p. 41.
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classified under Section 6, letter a), point 3 of the Social-Legal Protection of
Children Act, meaning that parents do not exercise or abuse the rights arising from
parental responsibility, a direct connection to this provision in relation to Section
875, paragraph 2 of the Civil Code is not found.

In general, the entire situation should be evaluated in terms of whether the
child‘s opinions atre distegarded by only one parent or both parents, and whether
one or both parents represent their child propetly or in conflict with the child‘s best
interest, or if there is a conflict in representation between the parent(s) and the child.
This can cause significant psychological distress for the child, potentially leading to
a lack of trust in the parent who completely disregards or overlooks the child's
opinions.

Therefore, if there is a conflict only between one parent and the child, it is up to
the other parent to try or make an effort to rectify this situation.!> In relation to the
bestinterest of the child, the parent who respects the child and their opinions should
not only make an effort but, more importantly, take action and represent the child
in dealings with the other parent. This aspect of representing the child fulfills Section
875, paragraph 1 of the Civil Code, which states that parents exercise parental
responsibility in accordance with the child's interests. However, it is also important
for the parent representing the child in front of the other parent to not subsequently
instigate resistance in the child towards the other parent. It is crucial for the parent
suppotting the child's opinions and interests not to act manipulatively towards the
child and the other parent, but genuinely strive to establish a balanced relationship
with the other parent. Ultimately, the loss of one parent and thus the endangerment
of the child’s healthy emotional and psychosocial development could occur.
Therefore, such an approach would be contrary to the best interest of the child. If
the parent who suppotts the child's opinions does not feel capable of playing the
role of an unbiased third party in such a dispute, they should seek a professional or
another suitable individual who can act as an impartial third party in this situation.
Another suitable individual could be another member of the extended family whom
the child sees as a support and trusts. Only if these mechanisms for safeguarding
the best interest of the child within the family fail should a professional be sought,
whether it be a psychologist or a body for social and legal child protection. However,
considering the role of the body for social and legal child protection, it is advisable
to first consult a psychologist, who will proceed even without direct involvement of
potential dire consequences, in terms of involving legal protection for the child.
Legal protection should always be understood as a last resort in resolving conflicts
between the interests of the child and the parent.

15 ROGALEWICZOVA, R.: Commentary on Section § 875. In: MELZER, F. et al.: Obéansky gikonik — velky
komentdr. Svazek IV, § 655 — 975. Prague: Leges. 2016, p. 1443.

176



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

However, seeking support from the other parent or another trusted relative can
be considered a means of protection that is accessible to practically every child at
any age.' Considering the level of cognitive and volitional maturity, not every child
may be aware of their rights to the extent that they can seek help in accordance with
the Social-Legal Protection of Children Act. Moreover, if a child were to
independently approach the body for social and legal child protection in terms of
Section 10, paragraph 1 of the Social-Legal Protection of Children Act, such action
could be perceived as a loss of trust within the family. The body for social and legal
child protection may therefore proceed to impose educational measures or may even
lead to the removal of the child from the cate of the parents.!”

5. Conclusion

Therefore, one must ask: Does a child have the possibility to invoke effective
protection within the legal framework of the Czech Republic if they feel a conflict
between their interests and those of the parent while being represented? The answer
to such a question is not unequivocal. Yes, there are legal regulations, especially in
terms of the Social-Legal Protection of Children Act, to protect the best interests of
the child and thus ensure such a representative in whom there should be no conflict
of interests between them and the child. However, from the perspective of the best
interests of the child, it is always preferable for at least one of the parents to
represent the child. Any interference in this position could potentially lead to the
child developing mistrust towards close individuals in the future.

However, the most fundamental protection of the child's intetrests, not only in
representation, should have its main foundation within the family. According to §
927 of the Civil Code, a child has the right to maintain contact with relatives, both
close and distant, as well as with individuals who are socially close to the child,
provided that the child has an emotional bond with them that is not merely
temporary, and it is evident that a lack of contact with these individuals would be
detrimental to the child.!® The child also has the right to interact with these
individuals if they agree to such contact. The connection between § 927 of the Civil
Code and the child's right to invoke protection in the cases desctibed above lies in
the fact that it is precisely relatives or otherwise close individuals who can offer
protection to the child in cases where the exercise of parental responsibility by one

16 The limit for seeking this protection can be set at the age at which the child is capable of expressing,

through pictures, gestures, or words, what burdens them in relation to the parent (or parents).

1T ROGALEWICZOVA, R. Commentary on Section § 875. In: MELZER, F. et al.: Obéansky zikonik — velky
komentdr. Svazek 1V, § 655 — 975. Prague: Leges. 2016, p. 1443.

18 Such a relationship with other individuals can be referred to as persons who are, for example,
grandparent’s partner, aunt, uncle, cousin, sibling, and so on. However, it is not excluded that it could
also be, for instance, a coach or teacher whom the child regularly interacts with.
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or both parents is failing. Consequently, family relationships, based on the above,
have a deeper significance beyond the social sphere and can contribute to the
resolution of legal relationships between the parent and the child.

In fact, if a child were to reach out to the social-legal protection of children
authorities under Section 10 paragraph (1) of the the Social-Legal Protection of
Children Act, such an action could be seen as a loss of trust within the family. In
cases where the situation is addressed by the authority for social-legal protection of
children, the possibility of a judicial proceeding typically arises. In this judicial
proceeding, parental responsibility is usually restricted or even revoked.

Bibliography

HRUSAKOVA, M. — WESTPHALOVA, L. Section 866 [Rozhodnuti soudu o
rodi¢ovské odpoveédnosti]. In: KRALICKOVA, Z. et. al.: Obéansky zdkonik 1. Rodinné
pravo (§ 655—975). Komentdr. 2. vydani. Prague: C. H. Beck, 2020.

ROGALEWICZOVA, R.: Section 6 [Ohrozené dité]: ROGALEWICZOVA, R. et al.: Zikon
0 socidlné-pravni ochrané deti. Komentdr. Prague: C. H. Beck, 2018.

ROGALEWICZOVA, R.: Commentary on Section § 875. In: MELZER, F. et. al.:
Obéansky zdkonik — velky komentar. Svazek 11, § 655 — 975. Prague: Leges. 2016.

WESTPHALOVA, L.: Section 875 [Vykon rodicovské odpovédnosti v souladu se
zajmy ditéte a ve vazbé na jeho participaéni praval. In: KRALICKOVA, Z. et. al.
Obcansky zdkonik 11. Rodinné prave (§ 655—975). Komentdr. 2. vydani. Prague: C. H.
Beck, 2020.

WESTPHALOVA, L.: Section 892 [Zastupovani ditéte pfi pravnich jednanich]. In:

KRALICKOVA, Z. et al. Obéansky zdkonik 1. Rodinné pravo (§ 655—975). Komentar. 2.
vydani. Prague: C. H. Beck, 2020.

178



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

PAP PETER*
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Absztrakt: Jelen tanulmany a kilféldi hatarozatok elismerésének és végrehajtasanak 19-20.
szazadon ativel$ jogtorténeti fejlédését kéveti nyomon. Azért, hogy minél teljesebb képet
adjon a témardl, kitér a térténeti elézményekre is. Bemutatja, hogy hogyan jelentek meg, és
hogyan valtoztak egyes jogintézmények. Ehhez az elméleti hatteret Magyari Géza és Szaszy
Istvan korabeli munkdssidga adja. Kezdve az elsé kodifikalt torvénytdl egészen az 1881. évi
LX. t6rvénycikk megalkotasdig dolgozza fel a jogszabalyi kbrnyezetet.
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Abstract: The present study traces the legal history of the recognition and enforcement of
foreign judgments through the 19th and 20th centuries. In order to provide a more complete
picture of the subject, it also covers the historical background. It shows how certain legal
institutions have emerged and changed. The theoretical background is provided by the work
of Géza Magyari and Istvan Szaszy. It traces the changes in the legal environment from the
first codified law to the creation of Act LX of 1881.
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1. Bevezetd gondolatok

A nemzetkézi maganjog egyik tertilete a kilfldi hatirozatok elismerése és
végrehajtasa. Onallé nemzetkdzi maganjogi kédexet hazankban elészér az 1979. évi
13. térvényereji rendelettel alkottak, azonban a belsé jognak azt megel6z6en is
kezelnie kellett a felmeriils kiilfoldi elemeket. Igy volt ez a végrehajtas és elismerés
esetében is.

Hatdlyos torvénytink, a 2017. évi XXVIII. térvény XI. fejezete szabalyozza az
ezzel kapcsolatos kérdéseket. Kiilonbséget tesz vagyoni és csaladjogi, valamint
személyallapoti tigyek koézott. Ismeri az elismerés és végrehajtis fogalmat, a

* dr. Pap Péter, PhD hallgat6, Eétvés Lorand Tudomianyegyetem, Allam- és Jogtudomanyi Kar, Allam-
és Jogtudomanyi Doktori Iskola. Témavezeté: Bodiné dr. Beliznai Kinga tanszékvezetd, habilitlt
egyetemi docens
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viszonossagot, valamint az allamszerz&dések specidlis szabalyozasi lehetéségét,
amely alapjan azok térvénytdl eltéré rendelkezéseket allapithatnak meg.

Az elismerés és végrehajtas elé egyrészt joghatdsagi és joger6 jellegti pozitiv
feltételeket timaszt, de megtagadasi okokat is megszab. A kozrendbe utk6zés, az
alapul szolgalé eljaras szabalytalansdga, a res iudicata és a perfiiggdség egy-egy
akadalyat képezi a kilfoldi hatarozat elismerésének és végrehajtasanak.

Ezek a jogintézmények hossza torténeti fejlédés eredményeként nyerték el mai
forméjukat. Tanulmanyomban bemutatom azt az utat, amelyet a magyar szabalyozas
az els6 kodifikalt térvényi rendelkezésektdl kezdve az elsé végrehajtasi térvénytnkig
megtett. Ez volt az elsé olyan torvény, amely a hatalyos jogunkban 1évé médhoz
hasonléan szabdlyozta a terlletet. Tisztan és konjunktiv feltételekként ebben
jelentek meg azok a jogintézmények, amelyek a mai szabalyozas alapjat képezik. A
késébbi torvények az ekkor lefektetett kereteken belil mozogtak, ezért a tartalmi
keretekre is tekintettel vizsgalédasom megall az 1881. évi LX. térvénycikknél.

2. Elméleti hattér

Kiulfoldi hatarozatok elismerése alatt arra a kérdésre keresstik a valaszt, hogy
adott allam mennyiben és milyen feltételekkel ruhdazza fel belfldén joghatasokkal
egy masik allam hatdsaga dltal hozott hatarozatot. A joghatasok tekintetében t&bb
elmélet is kialakult. Az egyik allaispont szerint ezeket a hatarozatot hozo birdsag joga
szerint kell megadni, tehat ennek értelmében a legteljesebb elismerés azt jelenti, hogy
a hatarozat rendelkezik belf6ldén mindazokkal a joghatasokkal, amit az azt hozé
férum joga megad neki. Kevésbé radikalisan kedvez a kilféldi hatarozatoknak az
ebbdl az elméletbdl kiindulé dllaspont, amely hatart szab az elismerhetd
joghatasoknak, amely hatar a belfoldi birésagi hatdrozat joghatasainal huzédik,
ennélfogva a kilfoldon hozott hatdrozat sem rendelkezhet t6bb vagy mas
joghatassal belf6ldon, mint a hazai birdsag hatarozata. Ebben az esetben akkor teljes
az elismerés, ha a kiilf6ldi hatarozat rendelkezik a belf6ldi hatarozat joghatasaival. E
két rokon elmélettel all szemben az az elképzelés, amely szerint meg kell feleltetni
egymassal a kiilfold és belféld hatarozatait, és azokkal a joghatdsokkal kell felruhdzni
a kialfoldi hatirozatot, amelyekkel az annak megfelel6 belféldi hatirozat
rendelkezik.!

A hatarozatok elismerése, amennyiben igenlé valaszt adunk ra, felveti azt a
kérdést, hogy a kulfoldi féorum elétt folyamatban 1évé vagy folyamatban volt
eljarasnak tulajdonit-e jelentéséget a belsé jog. Ezek a hatdrozatok elsésorban a
polgari birésagok itéletei és az azokkal megegyez6 mas aktusok, példaul peres
eljarasban  szlletett egyezségek. Ily médon nemcsak itéletek elismerése és

! KENGYEL M. - HARSAGI V.: Eurdpai polgdri elfjaragog. Budapest: Ositis Kiad6, 2009. 114-116.
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végrehajtasa mertl fel kérdésként, hanem a peres eljaras maganjogi hatasainak az
elismerése is, amit a bels6 jognak szintén rendeznie kell.

Ezek a kérdések nem a 21. szazad szilleményei, ugyanezekre keresték a vélaszt a
19-20. szazad Magyarorszagan is, amikor kulfoldi {téletek elismerésérél vagy
végrehajtasardl volt sz6.

Altalanosan elmondhaté, hogy minden allam torekszik a polgarai szamara
jogvitajukban jogvédelmet nyujtani, ezt a leghatékonyabban a sajat eljarasi szabalyai
altal a sajat forumrendszerén beldl tudja megtenni.? Ugyanakkor mar a vizsgalt
id8szakban is indokolta a nemzetkézi forgalom, hogy kilfoldi elemekkel rendelkezé
jogvitdk is jogvédelemben részesiljenek belféldon, indokolta, hogy a kilféld
jogvédd tevékenységét a belfold kiegészitse (pl. nemzetkdzi kézbesités), és indokolta
azt is, hogy a belféld elismerje a kiilféldi birésagok elétt lefolytatott perek hatasait,
igy kilonosen végre is hajtsa azokat.® Ezzel az allam a sajat polgarainak is kedvezett,
ugyanis a nemzetkozi kapcsolatokban fontos szempont volt, hogy az az allam,
amelyiknek a hatarozatat végre akartak hajtani egy masik dllamban, ennck az
allamnak végrehajtja-e a hatarozatait. Tehat a kulfoldi itéleteknek egy esetleges
megtagadasa a sajat allampolgarokkal szemben is megtorlashoz vezetett,
kovetkezésképpen 6k sem kaphattak jogvédelmet kilféldon.

Azzal, hogy egy kulfoldi perben hozott itéletet az allam elismer, bir6i hatalmat
korlatok k6z¢é szoritja. Mig azokban az esetekben, amikor a belf6ldi birésag alkalmaz
kalfoldi jogot, a dontés végsé soron a belféld kezében van, egy kész itélet
elfogadasival mind az anyagi mind az eljarasi szabalyok egy masik jogrendszer
kritériumainak fognak megfelelni, amelyekre a belféldnek nem volt rahatasa. Ezért
egy feltétel nélkili elismerés és végrehajtas kiszolgaltatotta teszi az allam jogrendiét,
ennélfogva a legtébb allam mar a vizsgilt idGszakban is kilonbozé feltételeket
szabott az ilyen itéletek belfoldi érvényesitésének.>

2.1. Az elismerés feltételei

Attol figgben, hogy egy allam milyen szempontot tart fontosabbnak, mas
szuverén allamok bir6i hatsagaink dontéseit szélesebb vagy sziikebb kérben engedi
sajat tertletén érvényesilni. Ezzel sajat birdi hatalmat csorbitja: minél inkabb
megengedi mas hatarozatok érvényesiilését, annal kitettebb a sajat bir6i hatalma a
kilfold felé. A spektrum masik végén az az érdek 4ll, hogy a jogvitakban az a férum
jarhasson el, amelyikhez azok leginkabb kapcsolédnak, hiszen annak a férumnak
van a legnagyobb kompetencidja a jogvita eldontésében. Ebbél kifolyolag szamos

2 MAGYARY G.: A magyar polgiri perjog nemzetkizi vonatkozdsai. Budapest: Singer és Wolfner, 1902. 91.
3 SZASZY 1: Nemzetkizi magdnjog. Budapest: MTA, 1938. 176-177.

4+ MAGYARY G.:im. 1902. 92.

> MAGYARY G.: i.m. 1902. 92.
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olyan jogvita és biréi dontés sziilethet, amely elemeiben sokkal jobban kétédik egy
masik orszaghoz, de van belféldi relevancidja, kilonésen példaul azért, mert
belfoldon kell végrehajtani.¢ A jogpolitika kérébe tartozik, hogy melyik allam milyen
szabdlyozasi mintat valaszt magaénak ezen a spektrumon.

A fenti kérdéskoér az dllam polgari (a vizsgalt idészakban maganjogi)
igazsagszolgaltatasi joghatosagat érinti, vagyis azt, hogy a birésiagai milyen
jogvitakban hivatottak doénteni. Vannak olyan tgyek, amelyeket az dllam — bizonyos
értékvalasztds mentén — kizardlag a sajat jogszolgaltatasa ala von. Ezekben az
esetekben altalaban nem ismeri el mas orszagok ugyanilyen tigyben sziiletett itéleteit.
Ennek létezik az ellenkezGje: amikor bizonyos tgyekben a belféld nem ad
jogvédelmet, a lehetéségét is elveszi, hogy hazai itélet sziillessen a jogvitaban.
Valamint vannak olyan esetek, ahol egy tovabbi oknak kell az tigyet hazai férumhoz
kapcsolnia, ez altalaban valamilyen illetékességi ok. Az ilyen itéleteket rendszerint
feltételekkel fogadja el a belf6ld, és ennek keretében tébbek kézott vizsgalja az
emlitett joghatésagot és a hozza tartozé illetékességi okokat.”

Az egyik szabalyozasi lehet8ség, hogy a belsé jog a kilféldi jogrendet veszi
alapul, és megallapitottnak veszi a joghatdsagot, ha az valamely a kilfold sajat jogi
rendelkezése szerint megalapozott. Bz azonban bonyolult és rendkiviil széles kérben
tenné elérhetévé az elismerést, akar olyan hatarozatok esetében is, amelyeket a
belfold joga nem is ismer. A masik megoldas, hogy a belfold azt vizsgalja, hogy az
eljart férum az 6, tehat a belféldi szabalyoknak megfelelen birt joghatésaggal vagy
sem. Ezzel el lehet keriilni, hogy olyan itélet keriljon elismerésre, amelyre az allam
kizarélagos joghatosagot tart fenn. Végil pedig e két megoldas vegyitése is
felmeriilhet: el6bb vizsgaljak a belféldi szabalyoknak valé megfelelést, majd azt
kovetSen az eljard forum sajat joga szerintit. Ugyanakkor ez tovabbra is nehézkes,
mert belféldon kell vizsgalni azokat a tényeket, amelyek a kilfoldi birésag eljarasat
megalapoztak.’

Nemcsak a biréi hatalom védelme meriilhet fel kérdésként. Azt is mérlegelni
kell, hogy az itélet hatdsai mennyire allnak Gsszhangban a hazai joggal. Ezért
megtagadasi ok lehet, ha a hatarozat elismerésével vagy végrehajtisaval olyan helyzet
allna el6, ami sérti a belsé jogrendet vagy koézerkdlesot. Tehat az allam nemcsak a
bir6i hatalmat, hanem a kézérdeket is védi, amikor ezt métlegeli.

Tovabbi védendd érdek lehet a felek joga. Ilyenkor az éllam feliilbiralatba
bocsatkozik, és az altala valasztott szempontok szerint megvizsgalja az eljaras
targyava tett kiilfoldi {téletet. Ebben az esetben is attdl fiigg, hogy milyen szigoraan
jar el, hogy mennyire akarja megvédeni a feleket egy esetleges jogszeritlen, helytelen

¢ MAGYARY G.: i.m. 1902. 97.
7 SzASzY 1.:im. 181-183.
8 MAGYARY G.: i.m. 1902. 98-100.
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itélet hatasaitél. Bar a jogirodalom szembeallitotta egymassal az alaki és az érdemi
feltilbirdlatot,” e ketté kapcsolata inkdbb fokozati killonbségként képzelhetd el.
Szigortbb, teljesebb tevékenység, amikor a hazai birésag ujbol alkalmazza a felekre
a vonatkoz6 kilféldi anyagi maganjogot, ezaltal szinte egy masodik hatarozatot hoz
a jogvita érdemében. Mig alaki feliilbiralat esetében csak bizonyos eljarasi szabalyok
betartasat vizsgalja.

Az utolsé feltétel pedig nem egy jogkérdés, hanem egy ténykérdés: a viszonossag,.
Ez azt jelenti, hogy az emlitett feltételek megléte esetén is, az allam csak akkor ismeri
el masik dllam birésaganak hatdrozatat, ha ez a masik allam is elismeri az Gvét.
Fontos jellemzé, hogy a viszonossag nem feltétlen elismerést jelent, hanem azt, hogy
legfeljebb olyan feltételeknek kell megfelelnie a hazai itéletnek kilféldén, mint amit
a hazai szabalyozas a kilféldivel szemben tamaszt belféldén. 0 A viszonossag lehet
altalanos, amikor a kulfold szabalyként régziti, hogy milyen tipusi pereket ismer el,
vagy lehet egyedi, amikor a széban forgd ugyanolyan pert ismeri el.!! Mivel megléte
ténykérdés, altaldban van helye bizonyitasnak és ellenbizonyitasnak.

2.2. A kiilfoldi itélet hatdsai

A kulfoldi itélet érvényének elismerése egyrészt jelentette azt, hogy mint
koézokirat, rendelkezik a magyar jog szerinti jellemzdkkel, mésrészt jelentette azt,
hogy a benne foglalt itéleti rendelkezés belféldén is iranyadé. Hogy ezek a
joghatasok mikor sziiletnek az itéletbdl, azt a rd irdnyadé kiilfoldi jog mondja meg,
de a magyar és a legtobb kiulfoldi jog is akkor tulajdonitott joghatist egy-egy
itéletnek, amikor az mar jogerére emelkedett.!?

Az itélet els6 és legfontosabb hatdsa a végrehajthatdsig, amely ugyan csak a
marasztalast tartalmazo itéletek sajatja. Ennélfogva megteremti ugyanazt a kézjogi
igényt az allammal szemben, mint a keresetjog.!®> Attdl figgben, hogy az {téletet mire
kivanja hasznalni a fél, beszélhetiink jogérvényesité hatasrdl, amikor a jogosult
allami segitséggel szorithatja 14 a kotelezettet bizonyos magatartasra, vagy
beszélhetiink jogvédelmi hatdsrdl, amikor az itéletet kifogasként hasznaljak, hogy
mas jogérvényesitését megakadalyozzak. Utobbi a res iudicata egyik oldala, de a
masik oldal is nyerhet elismerést, amikor a kiilféldi itéletben foglaltakat belféldon is
valonak kell elfogadni. Ezen két joghatds — végrehajthatésag és a res iudicata —
tekintetében a belsé jog iranyado, az hatarozza meg jellemzsit, mig a jogalakitd
itéleteknél azt az eljard idegen férum joga tolti meg tartalommal. 4

” MAGYARY G.: i.m. 1902. 101-102.

10°S7Aszy 1.: i.m. 183.

1T MAGYARY G.: i.m. 1902. 106-107.

12 MAGYARY G.: Magyar polgdri perjog. Budapest: Franklin, 1939. 491., SZAszY 1.: i.m. 181.
13 MAGYARY G.: i.m. 1939. 480.

14 MAGYARY G.: i.m. 1939. 492.
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A jogirodalom ezeken tul hangsulyozta a per maganjogi hatasainak az elismerését
is: az érdemi hatarozat nélkil befejezett eljarasét és folyamatban 1évé eljarasét.
El6bbi esetében példaul az elismerés eredményezheti, hogy a kulféldi perinditas
ténye az elévilést megszakitotta, amit a hazai birésagnak is figyelembe kell vennie.
Utobbi esetében perfiiggségrdl beszéliink: amennyiben kilf6ldon mar folyamatban
van eljaras, Ugy a hazai birésagnak ezt perakadalyként kell kezelnie, hiszen el kell
kertilni, hogy két, egymassal versengé hatarozat sziilessen. !

3. A jogosultak lehetGségei a rendi monarchiaban
3.1. A jogi szabalyozas kialakuldsa

Az 1792. évi 17. térvénycikk (tovabbiakban: tc.) el6tt a magyar jogban ismeretlen
volt a kilfoéldi itéletek elismerése és végrehajtasa, az emlitett térvény is csak bizonyos
esetekben, a valtdjogi és kolcsonkovetelések esetén nyitott utat erre. Ezt
megel6zéen viszont egyaltalan nem 4llt jogi eszkéz a fél birtokaban, hogy egy
kulfoldon sziletett birdsagi hatarozatot belféldén végrehajtasson, mds maganjogi
kovetelések végrehajtasanak szabdlyozasa pedig az emlitett térvényt kévetSen is
sokdig varatott magara.

Mar a 16-17. szazadban megvolt az igény arra, hogy a Habsburg Birodalom
tartomanyaiban is rendezzék a kévetelések behajtasat a magyar tertletekkel
relaciéban. Ezekben az esetekben az egyik fontos kérdés volt, hogy le lehet-e
tartoztatni az idegeneket Magyarorszagon, illetve a magyarokat kilféldon. A magyar
hagyomanyok miatt, ami nagyon szigorian kezelte a letartoztatast, és ami alapjan
addssag fejében fogsagba nem lehetett valakit zarni,'¢ az uralkodé megtiltotta a
letartéztatasok gyakorlatait magyarokkal szemben kilféldon és kulféldiekkel
szemben nalunk. Ezzel parhuzamosan viszont a félnek biztositékot kellett adnia
arra, hogy magyar hitelez6k kévetelései is hatékonyan behajtasra kertilnek, ezért
rendelkezett Ggy, hogy az igényérvényesités soran kbzvetit6ként eljar.!”

Azonban ez a gyakorlatban nem jelentett megoldast, mert évekkel késébb tbb
térvény sziletett még ebben a kérben, mindegyik tovabb cizellalta a kilfoldiekre
vonatkozé szabalyokat. 8 Az eljardsok elhuzdddsa és tovabbi szabalytalan
letart6ztatasok nem szintek meg.!” cizellaltabb tartalommal, de ismét t6rvényben
kellett rendezni ezt a kérdést, azt mutatja, hogy a kiilhoni igényérvényesités malmai
lassan 61r6ltek. A 17. szazad masodik felében a magyar polgarok védelme nemcsak a

15 MAGYARY G.: i.m. 1902. 122-124., SZAszY IL.: i.m. 188-189.
161574, évi 38. tc.; 1647. évi 86. tc.

171638. évi 55. tc.

18 Ujabb megerGsités: 1659. évi 82. tc.,1662. évi 41. tc.
19°1655. évi 33. tc.
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jogtalan letartéztatasok kapcsan merilt fel, hanem az is szabalyozast nyert, hogy
magyar birdsag elé tartoz6 tgyekben nem lehetett kulfoldi birdsag el6tt perelni a
magyar felet, és ekkor sziletett a kiillféldiek szamara a kévetelések atruhazasat tiltd
szabaly is.?0

Ezek nyoman a magyar hitelezének, ha kévetelését érvényesiteni akarta, két
lehet6sége volt. Megprobalhatta sajat maga vagy megbizottja utjan az adés lakohelye
szerinti tartomanyban az ottani peres eljarasi szabdlyok szerint érvényesiteni az
igényét. Bzt kétségtelenil egy végrehajthat6 hatarozatot eredményezett, de ehhez
kellett a legtobb raforditas a jogosult részérdl. A masik lehetSség szerint a jogosult
a szitkséges iratokat, amelyek a kévetelés fennallasat bizonyitjak, benydjtotta a
hataskorrel és illetékességgel rendelkezs torvényhatosagahoz azzal a kérelemmel,
hogy ezt tovabbitsak a Birodalom masik tartomanyaba. Ezt kévetben a
torvényhatosag az iratokat felterjesztette a Magyar Kiralyi Helytartétanacshoz, ahol
az Ugyet érdemben megvizsgaltak, és ha kell6en alaposnak bizonyult a kévetelés,
akkor tovabbitottak a Magyar Kiralyi Udvari Kancellarian (tovabbiakban:
Kancellaria) keresztiil az illetékes tartomanyba, ahol a helyi szabalyok szerint
lefolytattak az eljarast.?!

A kulféldieknek, legyen azok az 6rokés tartomanyok lakéi vagy harmadik
orszagbeli polgarok, magyar birésag el6tt kellett érvényt szereznitik a
kévetelésiiknek, kilénben nem szamithattak dllami segitségre a behajtasnal. 2 Anyagi
jogi szempontbdl is ki kell emelni azt, hogy kilféldiek nem szerezhették meg masok
magyar polgarokkal szemben fenndllé kévetelését, ugyanis ez a kotelem
megszinését eredményezte.?? Habar kiilfoldick nem vonhattak perbe idegen orszag
birésaga el6tt a magyarokat, azt a magyar jog elismerte és sosem tiltotta, hogy sajat
elhatarozasabdl valaki aldvesse magat kalfoldi birésagnak, azonban ez nem jart
okvetlentll azzal, hogy az igy szlletett {téletet Magyarorszagon végre is hajtottak.?*
Ha az 616kés tartomanyokban valamilyen ingé vagy ingatlan dologgal rendelkeztek,
akkor erre a dologra nézve ott perelhetek is voltak.?> Az alavetéses illetékesség
alapjan az 1715. évi 20. tc. adta, amely elismerte, hogy Ausztria teriiletén ez
lehetséges volt. A joggyakorlat azonban nem ismett sok esetet, emiatt jegyzi meg a
magyarok kilféldi perlésével kapcsolatban Suhajda Janos, hogy ,,/d]e jittek-¢ ennélfogra
kiilfildi birdsdgi Itéletek a honbani végrebajtds végett, vagy ha igen, milyen volt az eljirds, nem
tudjufe.””

201662. évi 41. tc. 1-2. §§

2! KELEMEN L.: Magyar hazai polgdri magénos torényrol. I1. kdtet. Pest, 1822. 618.
22 KOVY S.: A magyar polgdri tirvény. Sarospatak: 1824. 253,

23 KOVY S.: im. 254., KELEMEN L.: im. 618.

24 FRANK L.: A kizigazsdg tirvénye magyarhonban. 11. kdtet. Buda: 1846. 288.

2 KELEMEN L: i.m. 619.

20 SUHAYDA J.: A honositdsril és a kiilfoldiekrdl. Pest: Hartleben, 1867. 114.
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Ezeken az eseteken és az 1792. évi 17. tc.-ben foglaltakon tal kalfoldi hitelezék
csak belf6ldon tudtdk peresiteni az igényeiket, a valtétorvénykonyv hatdlyba
lépésével a kulfoldi valtoitéletek 4j szabalyozast nyertek, de a kdlesénviszonyokbdl
ered6 jogvitdkra az 1792. évi. 17. tc. tovabbra is alkalmazandé volt.?”

3.2. A vilto- és kolcsoniigyletek

A 18. szazadban a kezdeti hdboras évtizedeket alapvetéen békés egyuttélés
kovette, amelyb6l Magyarorszag részére is, mint a Habsburg Birodalom tésze, a
gazdasagi kapcsolatok kiépulése és fejlédése szarmazott. A korabeli gazdasagi
forgalomban nagy szetepet jatszottak a valtok és csekkek, amelyek értékpapirok
lévén a koveteléseket forgalomképessé tették, ezaltal fellenditették a hitelezést. A
tékeszegény helyzetbSl adéddan a magyar lakossdg nagyobb aranyban jelent meg
ezen Ugyletek adodsi oldalan, mig a hitelez6k a téliink nyugatra él6 vagyonosabb
osztrak polgarok voltak.

1840-ig nem volt hazai valtészabalyozasunk, ezért ndlunk is mas, kalféldi
valtérendszabalyok szerint zajlott a valtéforgalom. LegjelentGsebb ezek kozil az
osztrak valtérendszabdly volt, amelyet 1763-ban vezettek be az 6r6kos
tartomanyokban. Azonban Magyarorszagon hianyzott az alaki valtészigor timasza:
nem volt meg a valtokévetelések gyors, hatékony érvényesitését célzo eljarasi és
szervezeti  rendszer. Kovetkezésképpen a  hitelez6k igyekeztek  osztrak
valtotorvényszékek illetékességét kikétni az tgyeleteik soran, hogy minél jobb
feltételekkel tudjik perelni a nem fizet6 addsokat. Ugyanakkor ez nem jelentette,
hogy a magyar birésagok az ilyen itéleteket végre is hajtjak.

A szabalyozas a hidnya érz6dott az allamigazgatasi szinteken is, ezért elGszor
javaslatként mertlt fel 1766-ban, hogy Pozsonyban, Sopronban, Pesten és Kassan
rendeletben valtétorvényszéket allitsanak fel. A Kancellaria értelmezésében a valtd
a folyo addssagok atirasara szolgalt, ezért allaspontja szerint az ebbdl adédéd
jogvitakat rendelettel nem lehetett elvonni az illetékes magyar bir6sagtol, emiatt a
torvényszékek felallitisa csak torvényben torténhetett volna.?® A kovetkezd
lépésként Maria Terézia 1779-ben utasitast adott a kirdlyi Curianak egy valtd- és
kereskedelmi tOrvényjavaslat megalkotasara, azonban ezt sosem targyalta az
orszaggylés.?

Ugyanebben az évben a csech-osztrak kancellaria, az osztrak legfels6bb
igazsagugyi sz¢ék és a Kancellaria értekezletét kbvetSen egy hatarozat megerdsitette
a bécsi valtotorvényszék hataskorét. A formalis és szaraz valtok esetében, valamint,

27 FRANK L: i.m. 290.
28 HORVATH A.: A magyar maganjog tirténetének alapjai. Budapest: Gondolat Kiad6, 2006. 504.
2 BALOG E.: Csaszar Ferenc szerepe a magyar véltojog kifejlédésében. Jogtirténeti szemle 2011/ 2, 1.
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ha nem kotottek ki killon birdi forumot, de a teljesités helye Bécs volt, a magyarok
a bécsi valtotorvényszék joghatdsaga ald tartoztak. Megenged6en mondta ki a
hatarozat, hogy magyar keresked6 ¢és pénzvalté alavetheti magit a
valtotorvényszéknek, ha a jogviszony aruforgalommal kapcsolatos, és a kévetelés
kimutathat6 hiteles kereskedelmi levelezéssel. A tovabbi két eset nem valtéjogi
jogviszonyokat érintett: az egyik a gazdasagi tarsasagokra vonatkozott, a masik a
kereskedelmet és pénzvaltast szabalyozta. Ha magyar és osztrak keresked6k hoztak
létre gazdasagi tarsasagot, akkor az ebbdl szarmazé jogvitat is eldonthette bécsi
birésag. Ugyanez vonatkozott arra az esetre, ha osztrak kereskedének olyan magyar
kereskeddvel vagy pénzviltdval szemben volt szerz8déses kovetelése, aki a bécsi
piacon végezte a munkéjat.®

Bar II. Jozsef idején volt ra uralkodéi szandék, hogy Magyarorszagon
valtotorvényszéket allitsanak fel, ez nem valdsult meg, és igy tovabbra sem volt
alternativdja a magyar felekkel szembeni kiilhoni igényérvényesitésnek. 1792-ben
végul hianypotld, de sajat maga altal is kimondottan atmeneti torvény sziiletett az
6rokés tartomanyokban hozott {téletek magyarorszagi végrehajtasarol. A térvény
végrehajthatéva nyilvanitotta azokat az 6rokés tartomanyok valtétorvényszékei altal
hozott hatarozatokat

1. amelyeknél az alapjogviszony valtobdl vagy kereskedelmi szerz6désbol

szarmazott.

2. amelyekben a jogviszony alapjan Orokos tartomany teriletén kellett

teljesiteni pénzfizetést.

3. amelyek osztrak-magyar gazdasagi tarsulasok jogvitaiban szilettek.

4. amelyek targya koleson, és a magyar fél alavetette magat a hatarozatot hozé

birdsag illetékességének.

Tobb olyan tényezé is védte a marasztalt felet, amit vizsgalni kellett a
végrehajthatésdg megallapitasa el6tt, vagy lehetett ra hivatkozni az eljaras
megindulasa utin. Ezeket az {téleteket a Kancelliria tovabbitotta az illetékes
birésagnak, amely déntétt a végrehajtas elrendelhetSségérdl.

Ennélfogva csak annak a hatarozatnak a végrehajtasat lehetett elrendelni, ahol a
szerz6d6 felek cselekvBképesek voltak, igy azok az esetek, ahol kiskortakat vagy
atyai hatalom alatt allékat marasztaltak, nem kertlhettek végrehajtasra. Tovabbi
feltétel volt, hogy a szerz6dés torvényesen j6jjon létre. Az ezen feltételeket nem
teljesits {téleteket nem tekintették jogerésnek. Az is a magyar felet védte, hogy a per
kezdetén szabalyszerGen kellett 6t idézni. Az idézést a Kancellaria rendeletben
kildte meg a lakohely szerinti megyének, és az még a kozgyilés bevarasa el6tt
kézbesitette a félnek.

Mas rendelkezések mar a foganatositasi szakaszra vonatkoztak. Egyrészt
ingatlanokra az igy elrendelt végrehajtas zalog erejével birt, a foglalast kovetSen a

30 HORVATH A.: i.m. 505.
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nem nemesi ingatlanokat 1 év és 1 nap elteltéig, a nemesi ingatlanokat pedig
barmeddig vissza lehetett valtani. Megadta az ellenallds lehetSségét, ami az eljaras
soran gyakorolhaté dltalinos jogorvoslat volt, jogi és ténybeli hibak orvoslasara
egyarant szolgalt perbeli és végrehajtasi szakaszban is.3!

Helyet kapott harmadik személyek joganak védelme is. Eszerint, ha az eljaré
birésag el6tt megtamadtak a végrehajthat6 hatarozatot vitdssa téve ezzel a kbvetelés
jogossagat, a kulfoldi végrehajtast kérének biztositékot kellett adnia. Azt akartak
ezzel megel6zni, hogy harmadik személyek jogai legrosszabb esetben ugy sériiljenek,
hogy valamilyen kompenzaciét kapjanak, ha a kovetelésitk kielégitési alapja
megszinne.

Ugyanigy biztositékként kellett letétbe helyezni egy Gsszeget akkor, ha valaki a
végrehajtastdl tudomast szerezve az eljards folyaman bejelentette az addssal
szemben fennall kévetelését. Ez az alap végrehajtasi eljarast nem allitotta meg, mert
a bejelentSnek is el kellett jutnia a kévetelésével a végrehajthatosag fazisaba. Viszont,
ha ezt nem tette meg idében, akkor el6fordulhatott, hogy a kilféldi végrehajtast
kér6 miatt az adésnak nem maradt elég vagyona, amelybdl az 6 kdvetelése is
kielégithetS lett volna annak ellenére, hogy ez a kévetelés valamilyen oknal fogva az
idegen végrehajtast kér6ét megel6zte (mert példaul betablazassal volt biztositva).
Ebben az esetben a letétbe helyezett Osszeg szolgalta a kielégitést.

Végil pedig azt is kimondta a tdrvény, hogy az 6r6kos tartomanyok polgaraival
szemben a magyar birésagok altal hasonlé feltételek mellett hozott itéleteket
kolesondsen végrehajtjak ezen tartomanyok birdsagai.

Ezt kévetben évtizedekig nem tortént valtozas, azt csak a valtéjog hazai
szabdlyozasa hozta meg. Kiemelte és teljes szabdlyozasi keretet adott a
valtévégrehajtasoknak  a  valtétorvénykonyvrol  szolé  1840. évi XV.  tc.
(tovabbiakban: Valtétérvény). A tc. II. részében az eljarasi szabalyok kézott két
szakasz rendelkezett a kilfoldi hatarozatok végrehajtasardl. Ezek szerint a kilfoldi
valtotorvényszékek itéleteit akkor hajtjak végre, ha ,,[o/ly keresetek irdnt hogattak,
melyekhez hasonlok itt is viltd-torvénysgék elébe tartognak” és ,,[hja azon kiil-tartomdny a
magyar  valtd-torvényszékek  itéleteinek  végrehajtdsiban  visgonossdagot tart.””? Ezek a
végrehajtasaval a magyar valtétérvényszékek voltak megbizva, hozzdjuk a
Kancellarian keresztil érkeztek az Ugyek, kilfoldrél a Kancellariahoz pedig atkildé
levéllel. Kulfoldre az tigyeket szintén a Kancellaria tovabbitotta. 3

Az 1792. évi 17. tc., mint elsé szabélyozasunk kétségtelenill nem nevezhet6
atfogonak és teljesnek, de igy is megfigyelhetéek benne alapvet6 jogintézmények. A
joghatdsaggal kapcsolatban a legfontosabb jellemz6, hogy a szabalyozas specialis,

31 FRANK L: i.m. 293.
32 Valt6torvény 11 192. §
3 Valtétorvény 11. 193. §
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tehat csak egy bizonyos tgykérben nyitia meg a lehet6séget a hatarozatok
végrehajtasara, és ezt is csak a birodalom mas tartomanyaiban sziletett itéleteknél
teszi lehetévé. Generalis szabaly tovabbra sem volt, amely rendezte volna mads
hatarozatok végrehajthatésagat, ezért erre nem volt mod, az alperest magyar birésag
el6tt kellett perbe allitani.

Azt nem mondta ki, hogy a kozrendbe titk6z6 itélet végrehajtasat meg kell
tagadni, hanem a torvényességet a szerz6dések létrejotte vonatkozasaban targyalta.
Itt nem valt el élesen a kdzérdek és a felek maganérdekének védelme. Amikor a
cselekvoképességet és az egyéb hazai jognak valé megfelelést vizsgalta a birsag, egy
érdemi felilbiralatot végzett az itélet felett. Volt egy alaki feltilbiralati feltétel is, ami
a kézbesités szabalyszertiségét kovetelte meg. Viszonossag fennallasat nem kellett
vizsgalni, az nem volt az elrendelés feltétele, csak egyfajta kotelezettségvallalasként
jelent meg, de ennek elmaraddsdhoz nem fiz6dott jogkGvetkezmény.

Megallapithatd, hogy az 1792. évi tc. vegyes rendelkezései szlik kérben tették
lehet6vé a végrehajtast, a magyar birésagok joghat6saga mds lgyekben érintetlen
maradt. Ismerte, még ha nem is fogalmazta meg expressis verbis a feliilbiralatot,
amelynek egy szigorubb, anyagi médjat rendelte alkalmazni, ellenben a magyar fél
érdekében eljarasi oldalrél csak a kézbesités szabalyossagat kévetelte meg. Az
elrendelés mellett tartalmazott utasitasokat az eljaras foganatositasara is, amelyet
indokolt az tigyek specidlis jellege. A viszonossagot, mint feltételt nem ismerte, de
megjelent igéretként, hogy a magyar itéletek a kélcséndsség jegyében végre fognak
hajtatni az 6r6kds tartomanyokban.

Ezzel szemben a valtotorvény megengedSbb feltételeket dllitott fel. Védte az
allam bir6i hatalmat, mert a magyar joghatdsagi szabalyoknak kellett megfelelnie a
kulfoldi itéletnek, amikor a kereset itthoni térvények szerinti megitélésérol volt szo.
Ugyanakkor sem a kézérdeket, sem a felek érdekét nem 6vta, a hatarozatok
felilbiralatiba még alaki szempontokbdl sem lehetett bocsatkozni. Az egyetlen
feltétel volt a viszonossag, ami 4j intézményként ekkor jelent meg a magyar jogban.
Joghatasként egyediil a végrehajthatésagot adta meg belf6ldén mind az 1792. évi 17.
tc., mind a Valtotorvény.

4. Végrehajtas a Habsburg Birodalom atszervezési kisérleteinek arnyékaban
A szabalyozasban véltozast az 1848-as események utani alkotmanyos
atrendez8dés hozott. El6szor 1849. november 3. napjan és december 28. napjan

kiadott két rendeletben megsziintették az eddig mikédé hazai birdsagi rendszert,
ezzel egyiitt Uj szervezeti és eljarasi rendet vezettek be. Ezt az ideiglenes allapotot
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valtotta fel az ideiglenes polgati perrendtartis®* (tovabbiakban: Id. Pp.) 1853. januar
1. napjaval. Valtéeljarasokra mar 1850 méjus 1. napja 6ta nem a valtétérvény, hanem
rendeleti szabdlyozas vonatkozott, ennek 26. § szerint azonban azokban a
kérdésekben, amelyekben rendelkezést a valtérendelet nem tartalmazott, az
altalanos polgari eljardsra vonatkozé szabdlyokat kellett alkalmazni. Ebbe a kérbe
tartozott altalaban a végrehajtas, és igy a kilfoldi itéletek végrehajtasa is. Ezek a
kérelmek érkezhettek a kiilféldi birdsagtol, de magatdl a végrehajtast kér6tdl is.

E kérben 3 vizsgalando feltételnek kellett megfelelnie az idegen itéletnek, ha nem
kellett kiilénleges szabalyokat alkalmazni az adott allammal szemben.?

Sziikséges volt, hogy az eljart kilfoldi birdsdg rendelkezzen joghatdsaggal,
melyet a rendelet ,zrvényhatisig” elnevezéssel illet, és ennek az ,dltalinos jogelvek
szerint” kellett fennallnia. Meglétének az adott tgyben kellett jogszeriinek lennie,
nem altalaban, tehat a kulfoldi birésagnak az adott lgyben hataskorrel és
illetékességgel kellett rendelkeznie.’ Hianyos informaciék esetében az eljard
birésagot vagy a végrehajtast kérét kellett felhivni, hogy tovabbi informdciokat
szolgiltasson a joghatdsagot megalapozé okokrél.

Az itélet eredetijét kellett benydjtani, és igazolni kellett a , jogérvényességet”, ami egy
tanusitvany volt, amelyet az {téletet hozé birésag allitott ki. Ezt nevezték végrehajtasi
zaradéknak.

Az utolso feltétel pedig a szarmazasi hely allama altal gyakorolt viszonossag volt.
Aminek fennalltat vélelmezte a rendelet, de megdéntheté moédon.

Az els6foku birésagok doéntdttek az elrendelésrél. Nem egyértelmd tényallds
esetén a feleket megidézték és meghallgattak az eset kérilményeire, ez volt az un.
delibationalis eljaras,’ ha pedig ez sem tisztazta a birdé kételyeit, akkor kérdést
terjeszthetett fel a masodfoka birésaghoz, amely vagy utasitast adott a megfelel6
eljarasra vagy tovabbitotta a kérdést az igazsagligyi minisztériumhoz.3 A
végrehajtast kérének pedig képviselSt rendeltek ki, ha a belf6ldi eljarasra nem volt
meghatalmazottja.”

Megjelent a viszonossaggal Osszefiiggésben a megtorlasi jog, ezért, ha magyar
alattvaloktol kulfoldon megtagadtak a végrehajtast, azt jelezni kellett a minisztérium
felé Ez a viszonossag fennallasa ellen szoélt, tehat végsé soron ahhoz is vezethetett,
hogy rendeletben nyilvanitottak ki, hogy az érintett allammal az orszdg nem

3 Az igazsagligyl minisztériumnak 1852-diki szept. 16-kin kelt rendelete, egy ideiglenes polgari
perrendtartds behozatala irant, Magyar-, Horvat-, Tétorszagban, a Szerbvajdasigban és a temesi

bansagban.

3 1d. Pp. 550. §

30 SZOKOLAL L.: Az 7ij polgiri perrendtartis magyarizata. Pest, 1852. 211.

3T HERCZEGH M.: Magyar polgri térvénykezési eljdrds. Pest: Heckenast, 1871. 188.
3 1d. Pp. 551. §

3 1d. Pp. 552. §
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gyakorolja a viszonossagot. Egyébként a magyar hatésagok kozvetlentl keresték
meg a kilfoldicket a végrehajtas elrendelééért, a minisztérium csak akkor lett a
folyamat része, ha kézvetlen megkeresésre nem volt méd.#

Ilyen megtorlasos viszonossagot alkalmaztak Franciaorszaggal szemben. A
francia birésagok érdemi feliilbiralatot végeztek a kilfoldi itéleteken, a feleket ujbol
meghallgattak, ezért az osztrdk és magyar birdsagok is ezt kovették. A felek
megidézésére keriilt sor Poroszorszag rajnai tartomanyaban, mas terileteken az
eljar6 osztrak birdsdg illetékességét vizsgaltak, ezért nalunk is igy kellett eljarni.
Oroszorszag lengyel tartomdnyaiban csak az adést hallgattak meg, minden mas
tartomdanyban érdemi vizsgalatot végeztek az itéleten. Anglidban egyaltalin nem
ismertek el kilfoldi itéleteket, igy a végrehajtast Magyarorszagon is meg kellett
tagadni. Szardinia esetében szintén az ilyen szoros viszonossag eredménye volt, hogy
a magyar birésagnak azt kellett vizsgilnia, hogy trendelkezett-e illetékességgel
(joghatésaggal) az eljart birésag és hogy az itélet ,myilvinosan az igazsdggal nem
ellenkezik” !

Az Ideiglenes  Torvénykezési  Szabalyokban  (tovabbiakban: — Itsz)
valtoztatasokkal, de visszaallitottdk a polgari peres eljarasra az 1848 el6tti
szabalyokat. Megkiilonboztettek sommas szébeli, rendes szoébeli és rendes irasbeli
eljarast. Mindegyik eljarasban sziiletett {téletet az 1836. évi XV. tc. és a Valtotorvény
II. részének végrehajtasi szabalyai szerint kellett végrehajtani az Itsz.-ben tett
médositasokkal.#? A valtéeljarasokban is a Valtotérvény kertilt visszaallitasra. A 1.
rész 192-193. szakaszat nem modositottdk, ezért a szabalyozas jellemzoi
valtozatlanul kertltek vissza a joggyakotlatba. Ugyanakkor szitkséges lett volna
Osszhangba hozni a kilféldi itéletek végrehajtasi feltételeit, mert a joggyakorlat nem
egyszerien csak a Valtotorvényt kezdte alkalmazni a t6bbi polgari tgyben is, hanem
visszanyult az 1715. évi 20. és 1792. évi 17. tc.-hez, és ez alapjan azt tekintette
végrehajthatonak, ha a fizetés helye kilf6ldon volt vagy ha szerzédéses alavetésen
alapult a kilfoldi birésag eljarasa. Ugyanugy a Kancellarian keresztil érkeztek az
tgyek, viszont az elrendelésrdl a kiralyi tabla dontott, és csak ezutan kildte tovabb
az illetékes birésaghoz.®3

Az igy kialakult bizonytalansagot akképpen orvosoltik, hogy 1862. juniusatél a
Kancellariat kivontdk az eljarasbdl, a birodalmi és birodalmon kivili itéletek
végrehajtasat kozvetlen megkeresések utjan egyenesen a birésiagokhoz kellett
megkiildenie a feleknek. Ezenfelil a birodalmi birésagok itéleteinek feliilbiralataba
a magyar birésigok nem bocsatkozhattak, a viszonossagot is megdonthetetlen

401d. Pp. 553-554. §§

U \WENZEL G.: deiglenes polgdri perrendtartds. Pest, 1853. 314.

42 Itsz. 52., 57., 78. §§

4 SUHAYDA J.: A magyar polgdri tirvénykezés rendszere ag orszdghirdi értekezlet dltal megdllapitott ideiglenes
torvénykezési szabalyokhog alkalmazva. Pest: Wodianer, 1861. 146.
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moédon vélelmeznitk kellett.* Bar ennek a betartasa sem sikertilt a gyakorlatban, a
birésagok gyakran ezt kdvetSen is a Kancellariat keresték meg.* Ugyanakkor a nem
birodalmi, hanem azon kivil szlletett itéletekt6l nem sziiletett rendelet, a
jogalkalmazds szamara tovabbra sem volt egyértelmd a helyzet. Azonban, ha
megvizsgaljuk a viszonossag szabalyozasat, kévetkeztethetink arra, hogy ezeket a
feltételeket ennek keretében szabalyoztak.

Az Itsz. idején is volt viszonossag a Szardiniai Kiralysdg itéletei tekintetében.
Viltétgyekben a Valtotorvény szabdlyai szerint jartak el, mig polgari Ggyekben a
korabbi gyakorlat szerint, tehat a felek meghallgatasa utan rendelték el a végrehajtast,
ha az itélet jogerSs volt, az eljart birésag illetékes és a hatirozat nem volt
igazsagtalan.* Az orosz birésagok itéleteit egyaltalan nem hajtottak végre, mert nem
allt fenn viszonossag ebben az idében, mivel Oroszorszag sem hajtott végre kilfoldi
itéleteket.”

Az Id. Pp. fordulatot jelentett az egész végrehajtasi gondolkodasban. Azt
megel6z6en a valtovégrehajtas volt a kidolgozottabb, ekkor azonban a polgari eljaras
szabdlyai valtak dominanssa, és mogottes jogforrasként a valtoeljaras tamaszat adtak.
A nemzetkézi végrehajtast érintS részek eltérést engedtek az altalanos szabalyoktol,
ez nem jelentette kdzvetlenil az allamszerzédéseket, mar csak azért sem, mert az
1850-es években ilyen nem volt hatalyban, de jelentette a viszonossag kérdésében a
rendeleti szabalyokat, amelyek tobblet szempontokat irhattak elé az eljarasra. A
joghat6sag fennallasat a kalfold torvényei szerint kellett megitélni, amely ezaltal
kiszolgaltatta a belsS jogrendet, még ha a szigoribb, konkrét tigyben kellett is
vizsgalni a meglétét. Az is enyhitette a kitettséget, hogy végrehajtasnak csak biréi
itélet esetében volt helye, mas hatarozatnal nem.

Az, hogy az itélet az altalanos jogelvek szerint nem lehetett jogsértd, felfoghatéd
egyfajta kozrendi klauzulaként féleg annak fényében, hogy alaki szempontbdl csak
ajogerére emelkedést kellett igazolni. Ez utébbi az alaki feliilbiralat krében nyujtott
eljarasi garanciat a feleknek. Az itélethez vezetS eljardssal kapcsolatban azonban
semmilyen feltételt nem timasztott a rendelet.

A viszonossag tekintetében altalanos szabadlyt allitott fel, azonban alkalmazta
mads orszagok polgaraival szemben a megtorlast, ha arra okot adott a masik allam.
Ez mindig tiikrézte a masik allam magatartasat, tehat jelenthette, hogy szigorubb
feltételek mellett hajtottuk végre az itéleteket, de széls6séges esetben a megtagadast
is. llyen volt a delibationalis eljaras, amikor a feleket meghallgattak az elrendelés el6tt,
egyébként belfoldi itéletek végrehajtasanal nem tartottak ilyen targyalast.
Magyarorszag és az 6r6kos tartomanyok viszonyaban az {téletek belfoldi itéletnek

# RESO ENSELS.: Hagai polgiri eljardsra vonatkozd s3abalyrendeletek. Pest: Kugler, 1864. 100-101., 126-128.
45 RESO ENSELS.: i.m. 102.
4 RESO ENSELS.: i.m. 115.
47 RESO ENSELS.: i.m. 126.
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szamitottak, ami abbdl eredt, hogy Magyarorszag nem képezett 06nalld
allamalakulatot a Birodalmon belil. Az {téletek hatasai kozil csak a
végrehajthatésagot ismerte el, az abbdl szdrmazé egyéb joghatasokra nem tért ki
sem a rendelet, sem a hozz4a készult kommentarok.

Az Itsz. nem tartotta fenn az Id. Pp. szabalyait, hanem a magyar jogszabdlyokat
hozta vissza a jogalkalmazasba. Ez azt jelentette, hogy a Valtétérvény szabalyai
valtak a polgari eljarasokban mogoéttes szaballya, amelyek azonban a nemzetkdzi
végrehajtasra vonatkozo kérdésekben nem nyertek alkalmazast. Az, hogy nem
médositottak rajta, nem hoztak be vagy vettek it jogintézményeket ilyen téren, azt
mutatja, hogy magyar oldalon a kérdés margindlis volt. Osztrak részr6l mutatkoztak
azok az érdekek, amelyek nyoman végil rendeleti uton mondtik ki, hogy a két allam
kozott viszonossag all fenn és feltétlen végrehajtanddk a birésagok hatdrozatai.
Harmadik orszagokkal szemben csak a viszonossagrol kiadott rendeletek nydjtottak
tampontot.

5. Szabalyozas az Osztrak-Magyar Monarchia idején

A kiegyezést kovetben megkezd6dott a polgari Magyarorszag jogi kereteinek
kiéptilése. Ez a birdsagi szervezetet és a polgari eljarasokat sem hagyta érintetlenil.
A torvénykezési rendtartasrol szolo 1868. évi LIV. te. (tovabbiakban: Torvénykezési
rendtartas) a kilfoldi hatarozatok végrehajtasat nem kezelte kiillon, ugyanazokat a
szabalyokat allapitotta meg az ilyen esetekre, mint amikor barmilyen mas kilfldrél
érkez8 megkereséssel kapcsolatban  kellett jogsegélyt nydjtani. Az ilyen
megkeresések egy alesetét képezték annak, amikor az eljar6 birdsagnak az
illetékességi teriiletén kivil kellett volna eljarasi cselekményeket végeznie. Ezt
orszagon belil egymasnak intézett megkeresések utjan tették. Szintén kézvetleniil
az eljarasra illetékes birésagot kellett megkeresni, ha a megkeres6 allammal
viszonossag allt fenn. Ha nem dllt fenn, akkor az igazsigiigyi minisztérium
kozvetitette a megkeresést.¥® Ismerte az dallamszerz6déseket, mint specialis
szabalyozokat. Ugyanigy viszonossag alapjan kellett eljarni, ha kilféldrol érkezett
megkeresés magyar birdsighoz. Meghatalmazott hidnyaban képvisel6t kellett
kirendelni a kérelmez6 részére. A viszonossagot kétség esetén bizonyitania annak
kellett, akinek érdekében a megkeresés tortént, kivéve az 6r6kés tartomanyok
esetében.®

Ekkor is alkalmaztak a visszatorldst, ha valamely allam a magyar itéleteket nem
hajtotta végre. Ennek akkor volt helye, ha a magyar megkeresések nem egyenlé
elbandsban részesiiltek, vagyis a belféldi birésagokkal szemben alkalmazott
szabalyokhoz képest szigoribb jogszabalyok vonatkoztak a kulfoldre. Itt sem azt

48 Torvénykezési rendtartas 61. §
4 Torvénykezési rendtartas 62-63. §§
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jelentette, hogy egy szigordbb feltétel esetén egyaltalin nem rendeltek el
végrehajtast, hanem azt, hogy hasonléan szigordabb feltételek mellett rendelték el. >
Nem kellett bizonyitani, ha jogszabaly a kérdést eldontétte, mert megallapitotta,
hogy fenndll vagy azt, hogy nem all fenn a kérdéses dllammal.

Viszonossdg nem dltalanosan 4llt fenn Franciaorszaggal, Belgiummal,
Svédorszaggal, és csak a végrehajtas tekintetében nem allt fenn Oroszorszaggal.d!
Olaszorszaggal szemben pedig a Szardiniai Kirdlysigra vonatkozé megszotitasokkal.
Porosz itéleteknél az Id. Pp. hatalya alatti eljaras volt kévetendd.>?

Ugyanezt a szabalyozasi megoldast kovette a valtoeljarasrél szolo rendelet.
Majd az 4j valtétorvényt bevezetésével* hatalyba 1ép6 6j valtoeljaras is. Annyi
kilénbséggel, hogy az Gj véltéeljaras esetében mogottes szabalyként kellett
alkalmazni a Torvénykezési rendtartist®, mig a korabbi, 18G9-es rendelet még
gyakorlatilag megismételte a kilfoldi birésagok megkereséseire vonatkozo
szakaszokat.

A helyzet nem valtozott lényegesen a Toérvénykezési rendtartis bevezetésével
sem. A nemzetkézi végrehajtds 6nallé szabdlyozasat teljesen elvesztette, a
valtéeljaras is kezdetben atvette a Torvénykezési rendtartas killfoldi megkeresésekre
vonatkozo szabalyait, majd kés6bb mogottes szabalyként alkalmazta azokat. A
viszonossag az 6rokos tartomanyokkal ekkor mar térvényi vélelem alapjan allt fenn,
és a polgari perrendtartasrél szolo 1911, évi 1. te. bevezetéséig ez is volt az iranyadd
Ausztriaval szemben. Mivel a jogsegély megadasa dltalaban a viszonossag
gyakorlasatdl fuggott, az arrdl szol6 rendeletek ezért nem csak annak fennalltat,
hanem a kévetendd eljaras médjat is tartalmaztak, ami azt jelentette, hogy a rendeleti
szabdlyoknak a nemzetkézi végrehajtasban tovabbra is jelents részét nem térvényi
szintl jogforras rendezte.

Az 1870-es években fellendilé térvénykezési reformok nyoman uj, 6nallé
végrehajtasi torvény sziletett az 1881. évi LX. tc. (tovabbiakban: Vht.) képében. Ez
teljesen 4j alapokra helyezte a kilf6ldi hatarozatok végrehajtasat, a valtoeljarast
azonban nem érintette. Viszonossagnak tovabbra is fenn kellett allnia, de ezenfelil
még négy feltételt kellett vizsgilni, ha allamszerz6dés masképpen nem
rendelkezett:3¢

50 HERCZEGH M.: i.m. 189.

51 GROISZ G.: Magyar polgdri tirénykezési rendtartas. Kolozsvar: Stein, 1870. 131.

52 HERCZEGH M.: i.m. 190-191.

33.998/1869. IM rendelet a valtévégrehajtisok tirgyaban 69-71. §§

54 1876. évi XXVIL. tc.

35 1876. évi IM rendelet a valtétorvény életbeléptetése és a valtduigyekben kévetendd eljaras szabalyozasa
targyaban 2. §

3 Vht. 3. §
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1. A végrehajtas alapjat jogerés biréi hatarozat vagy perbeli egyezség
képezhette.

2. Ha magyar addssal szemben mulasztasi ftéletet hoztak, a perindité iratokat
eljar6 birésag allamaban az adds sajat kezéhez kellett megkiildeni, vagy ha
magyarorszagi cimrél volt sz6, akkor magyar birdsig megkeresése altal
szabalyszerten kellett kézbesiteni.

3. A hatarozatot hozo6 vagy egyezséget jévahagyo birdsagnak a hazai térvények
szerint illetékesnek kellett lennie.

4. A hatirozatban foglalt marasztalas nem ttkézhetett tilté térvénybe.

Az Osztrak-Magyar Monarchia masik dllamaval, nevesen Ausztridval szemben,
ugyanis Horvat-, Szlavon- és Dalmatorszag birdsagai kézjogi értelemben nem
mindsultek kulfoldi birdsagnak,®” csak akkor lehetett megtagadni az elrendelést, ha
torvénybe 1itk6zG6 lett volna a végrehajtandé koételezettség.®® Nem lehetett
végrehajtani  magyar allampolgarok személyallapoti  tgyeit érinté  kilfoéldi
hatarozatokat.>

A végrehajtas elrendelése el6tt a feleket meg kellett hallgatni, kivéve osztrak
hatarozatok esetében, ott ugyanis csak a kézrendbe ttkézés volt a vizsgalat targya,
mivel a viszonossag a Torvénykezési rendtartds 63. § szerint fennallt.®® Mas eljarasi
cselekményeket a viszonossag kérében rendeleti szabalyozasban talalhattunk.

Béviilt a végrehajthat6 hatarozatok kore: nemesak a polgari tigyekben sziiletett
jogerSs itéletek, hanem a perben sziletette egyezségeket is elismertik. Az
illetékesség szabalya alatt tartalmilag a joghatésagot kellett érteni, ugyanis nem azt
kellett vizsgalni, hogy az eljaré férum megszegte-e meg a sajat hataskorére és
illetékességére iranyad6 rendelkezéseket, hanem azt, hogy a To&rvénykezési
rendtartasban feltiintetett illetékességi szabalyok valamelyike igaz-e rd. Az igy
megalkotott indirekt joghatdsagi szabalyok moédszere, amelyet a szakirodalom
tikorképelvnek is nevez,%! itt jelent meg el6sz6r a magyar jogban.

Az elrendelés akaddlyat képezte a tilté torvénybe ttkézés. Ez a koézrend
védelmébe tartozoé érdek, amelyet a magyar allam altalanos feltétellé emelt, a korabbi
gyakorlatban ugyanis ez nem volt vizsgalat tirgya. Ausztridval szemben is
kévetelmény volt, hogy a belsé jogot ne sértse az onnan szarmazé hatarozat vagy
egyezség. Ez szamottevs valtozas ahhoz képest, hogy a Vht.-t megel6z6en feltétlen
végrehajthatésag allt fenn a két allam kozott.

Végil pedig az érintett felek érdekét is figyelembe vette. Bar csak magyar
allampolgar adds esetében kellett vizsgalni a szabdlyos kézbesitést, ami

STIMLING K.: A végrebaytasi tirvény magyardzata. Budapest: Franklin, 1891. 11.

% Vht. 4. §

% Vht. 5. §

0 Vht. 10. §

o1 VEKAS L. — NEMESSANYI Z. — OSZTOVITS A. (szetk.): A nemzetkizi magdnjogrol s3016 timény kommentirya.
Budapest: HVG-ORAC, 2020. 487.
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diszkriminatfv volt, pl. egy Magyarorszagon ¢l6 kulfoldi allampolgar nem
hivatkozhatott erre a kifogasra. Ezzel a feltétellel a Vht. egyértelmden az alaki
felilbiralat mellett foglalt allast, ett6l kezdve a magyar jog nem ismerte a kilféldi
végrehajthatd okiratok érdemi felilbiralatat. Ennek kovetkeztében azokkal az
allamokkal, amelyek ezt a gyakorlatot kovették, viszonossagunk sem dllt fenn. ¢

Altalanossa vélt a felek meghallgatasa az eljaras elétt, ez alol csak az osztrik
megkeresések képeztek kivételt.

A viszonossag szabalyozasa megmaradt a Torvénykezési eljaras keretében, ezért
itt a rendeleti formaban tett egyoldald kormdnynyilatkozatok tovabbra is a
jogintézmény meghatarozé részét adtak. Ausztridval szemben altalanos és
megdonthetetlen viszonossagot is ilyen médon rendezték, amely keretében nagyon
széles volt azoknak az okiratoknak a kdre, amelyekre Magyarorszagon a végrehajtast
el kellett rendelni.® Mivel itt nem védte a feleket a magyar allam ugy, mint harmadik
orszagokkal szemben, ez nagyobb kiszolgaltatottsagot jelentett.

A Vht. nem hasznalta az elismerés kifejezést, csak a végrehajthatdsagot. Az
elismerés ekkor még csak a jogirodalomban létezé fogalom hazankban. A gyakorlat
azonban a végrehajthatésaghol levezette az itélet tSbbi joghatdsat, ennek
kovetkeztében a res iudicata hatasait elismerte belf6ldon is, tehat az itélet vagy
egyezség egy perben jogvédelemre is szolgalhatott. %

Megkilonboztette a vagyoni és személyi tgyeket, utdbbira kizarélagos
joghat6sagot tartott fenn a magyar birdsagoknak. Egyben ez azt is jelentette, hogy
megjelent a szabalyozasban az az eclméleti kilonbségtétel, hogy nem csak a
marasztal6, hanem a megallapit6 és jogalakito itéletek is képezhetik a szabalyozas
targyat.

6. Osszegzés

A magyar jogfejlédés széles utat jart be a kiilf6ldi hatarozatok elismerése soran.
Kezdetben az allam nagyon szik kérben adott jogvédelmet a jogosultak szamara,
hogy mas dllamokban nyert hatdrozataikat belfldon érvényesitsék, ettdl eltérd
szabalyozast az alacsony intenzitasi nemzetkézi forgalom sem indokolt. A gazdasagi
szempontok miatt sokaig a valtészabalyozas szolgalt zsinrmértékil, azonban ez a
19. szazad masodik felében megvaltozott, és a valtoeljaras ettél kezdve /lex
specialisként viszonyult a polgari eljarashoz. A gazdasigi érdekek elsésorban az
osztrak téke biztonsagat igyekeztek szolgalni, amely ranyomta a bélyegét
Magyarorszag és az 6rokds tartomanyok viszonyara.

02 MAGYARY G.: i.m. 1902. 107.
93 Magyary Géza: A végrehaytasi jogsezély Magyarorszdg és Ausztria kizt. Budapest: Hornyanszky, 1914. 3-5.
0 MAGYARY G.: i.m. 1902. 124.
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Allamszerz3dések ismertek voltak mar az 1850-es években, amelyek a kérdést
szabalyoztdk, de jelentéségiik csekély szamuk miatt alacsony volt. Magyarorszag a
19. szazad folyaman egyedil a Szerbiaval kotott dltalanos végrehajtasi
jogsegélyszerz&dést.%

Az elsé teriletet érinté térvényiink még vegyesen tartalmazott rendelkezéseket
az clrendelésre és a foganatositasra. Az ismertetett jogintézmények ekkor még
részlegesen, nem letisztult formaban jelentek meg. Csak bizonyos szerzédésekbdl
szarmazo {téletek végrehajtasat lehetett kérni, ami arra utal, hogy az dllam széles
korben védte sajat biréi hatalmat. Ezek a szerzédések az 6rékds tartomanyok
birdsagai el6tt szilettek, amibdl lathatd, hogy a gazdasagi fiiggés Ausztria iranyaban
volt olyan nagy, hogy rést Ussén a magyar birésagok joghatésagan. Harmadik
orszagokbol szarmazo itéletekre kifejezett szabalyozas az 1d. Pp., a Térvénykezési
rendtartas és a Vht. hatalya alatt volt, mert az Itsz. ezt a kérdést nem rendezte, igy
1861. utan a birodalmon kiviili hitelez8k sokkal rosszabb helyzetbe keriltek. Mig a
Vht. ebbdl a szempontbdl kedvezé volt, mert vilagos feltételek mellett kimondta a
végrehajthatésagot, tgytipus szerint megjelent benne a kizarélagos joghatésag
intézménye. Szintén elmondhat6, hogy kis mértékben ugyan, de bévilt a
végrehajthaté hatarozatok kore, mert a Vht. szerint lehet&ség volt a kilféldi perbeli
egyezség végrehajtasara is. Bar a Valtétorvény szabdlyozasaban is megjelent a
tikorképelv, hiszen csak olyan itéletet lehetett végrehajtani, ami a magyar szabalyok
szerint is valtotorvényszék hataskorébe tartozott, ez az elv altalanossa csak a Vht.-
ban valt.

A kézérdek védelme tekintetében egyértelmten a Vht. szakasza fogalmazta meg
el6szor a kozrendi zaradékot, azt megel6z6en a kézrend és a felek védelme kénnyen
Osszemoshatd volt. Az olyan feltételek, mint az itélet ne legyen nyilvanvaléan
igazsagtalan vagy ne Utkézzon az altalinos jogelvekkel, mindkét korben
értelmezhetéek voltak. A kézrendi zaradék bevezetésével az ausztriai itéletek
feltétlen végrehajthatésiga megszint.

A felek maganérdekét kezdetben mind alaki, mind érdemi feliilbiralattal védte az
allam, de nem minden tgyben. A Viltétorvény nem tamasztott ilyen feltételt a
végrehajtas elé, ahogy a kozérdeket sem védte a valtotorvényszéki {téletektSl.
Megallapithaté, hogy a késébbi szabdlyozasnal az érdemi feliilbiralat nem volt élesen
elvalaszthaté a kozrend védelmét szolgald céllal. Az alaki vizsgalati szempontok
pedig nem mindig jelentek meg, akar ezek is jelenthették az altalanos jogelveknek
valé megfelelést. Tisztan alaki feliilbiralatot vezetett be a Vht., ezt kévetSen jogunk
az {téletek érdemi vizsgalatat nem ismerte.

Viszonossag, ami az egyik legkorabban megjelent vizsgalando feltétel volt, kevés
allammal szemben volt megallapitva, az orszagok konnyen tudtak ezeken a
gyakorlatokon valtoztatni, mivel egyoldald belsé déntésen alapulé magatartasrol

051882. évi XXXILI. tc.
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volt sz6. Ezért azok a jogosultak, akik a Monarchian kivili allamban szereztek
birdsagi itéletet, sokkal rosszabb esélyekkel tudtik azt Magyarorszagon elismertetni,
mint az 6r6kés tartomanyok jogosultjai. Ausztridaval szemben a viszonossagot
legtobbszor jogszabdlyi vélelem allitotta fel, leszamitva az id. Pp. id6szakat, mert
akkor ezek az itéletek is ugyanugy belfldinek mindGsiltek, mint a magyar
birésagokéi. Ez a kettGsség végigkisérte a vizsgalt id6szakot. A viszonossagot
hasznaltak a toérvényben vagy mds rendeletben nem szabdlyozott feltételek vagy
eljarasi modok szabalyozasara is. Ennélfogva el6fordult, hogy a felek meghallgatasat
csak bizonyos orszagok {téletei esetében kellett elrendelni. Ez a megtorlasos
viszonossag egyik formaja volt, amikor a belfold tikrozte a kulfold eljarasat és
ugyanolyan feltételekkel hajtotta végre a hatarozatait, mint amaz a belféldét. Ennek
a gyakorlatnak a Vht. sem vetett véget, s6t, Ausztriaval kolesénos nyilatkozatokban
hataroztak meg azokat az okiratokat, amelyek végrehajthatonak ismernek el. Ezt
akar egy allamszerz6désben is rendezhette volna a két dllam, de chelyett két,
egymasra utalé egyoldalu nyilatkozatot tettek.

A jogirodalomban ismert jogintézmények szinte mindegyike megtalalhaté volt a
fejlédés valamely szakaszaban. Egyedil az elismerés volt az, amit csak a jogirodalom
ismert, a kifejezés nem jelent meg jogszabalyi szinten. Ez nem jelentette azt, hogy a
kulfoldi joger6s ftélet hatasai k6zil a magyar jog csak a végrehajtasi jogot adta volna
meg a jogosultnak. A végrehajthatésag fogalmabdl vezette le a gyakorlat az itélet
mas hatasainak elismerhet6ségét is, amit a Vht. hatdlya alatt mar kétségtelentl
alkalmaztak is. Ennélfogva a végrehajthat6 itélet vagy egyezség a res iudicata
hatasaival is teljeskorien birt.

A kalfoldi itéletekkel ellentétben a kilfoldi per hatdsait a magyar jog nem
ismerte. Sem a maganjogi hatdsokat, sem pedig az eljarasjogi hatasokat nem lehetett
itthon érvényesiteni, ami azt jelentette, hogy kilféldén folyamatban 1évé per nem
befolyasolta a magyar birdsag eljarasat, nem kellett felfiiggesztenie azt, és nem is
kellett figyelembe vennie olyan maganjogi hatasokat, amelyek nem a kiilf6ldi birésag
itéletébdl szarmaztak.

Felhasznalt jogszabalyok
1574. évi 38. torvénycikk
1638. évi 55. t6rvénycikk

1647. évi 80. torvénycikk
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PECSENYE MATE*

Az el6készitd iilés és annak biintetdeljiris hatékonysdgdra gyakorolt hatdsa

Absztrakt: A buntetSeljarasrél  sz6l6 2017. évi XC. torvény (Be.) egyik fontos
Gjitdsa, hogy a terhelttel valé egylittm(kodés komplex rendszerét teremti
meg, melynek kiemelt terilete az el6készité tlés funkcidjanak teljes atértelmezése és
kotelez6vé tétele. Tanulmanyomban az el6készits tilés alapvetd szabalyainak ismertetése utin
a biintetSeljaras hatékonysiagara, annak mérési mutatdira térek ki, majd az el6készitS iilés és
a biintetSeljaras hatékonysaganak kapcsolatit ismertetem, végll megvizsgilom, hogy az
el6készits ilés bevezetése milyen hatdssal volt a bunteteljarasra, annak hatékonysigi
mutatoira.

Kulcsszavak: buntetSeljaras, el6készité ilés, hatékonysdg, id&szerliség, terhelti
egyittmikodés

Abstract: One of the important innovations of the Act XC of 2017 on Criminal Procedure
(Be.) is that it creates a complex system of cooperation on the side of the defendant, the
priority area of which is to completely redefine and make mandatory the function of the
preparatory session. In my study, after describing the fundamental rules of the preparatory
session, I discuss theefficiency of criminal proceedings and its measurement indicators, then
I describe the relation between the preparatory session and the effectiveness of criminal
proceedings, and finally, I examine the impact the introduction of the preparatory session
had on the efficiency indicators of criminal procedures.

Keywords: criminal procedure, preparatory session, efficiency, cooperation on the side of
the defendant

DOIL: https://doi.org/10.46942/SIDM.2024.1.201-219

1. Bevezetés

A buntetSeljarasrol szolo 2017. évi XC. térvény (Be.) egyik fontos ujitasa, hogy
a terhelttel val6 egytttmitkédés komplex rendszerét teremti meg, melynek kiemelt
teriilete a korabban marginalis szerepet betolté el6készité ilés funkcidjanak teljes
atértelmezése és kotelez6vé tétele.!

* dr. Pecsenye Maté, PhD hallgat6, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, Deak Ferenc Allam-
és Jogtudomanyi Doktori Iskola, Blniigyi Tudomanyok Intézete, Binteté Eljarisjogi és Bintetés-
végrehajtasi Jogi Tanszék. TémavezetS: Prof. Dr. Réth Erika egyetemi tanar

U A buntetSeljarastol szold T/13972. szamu torvényjavaslat miniszteri indokolasa, Budapest, 2017.
februar, 477.
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Pecsenye Maté
Az el6készité ulés és annak buntetSeljaras hatékonysagira gyakorolt hatisa

A XXI. szazad igazsagszolgaltatasanak talin legnagyobb problémaja az eljarasok
elhtzédasa, hiszen a hosszasan elhizédé eljaras tobb negatfv kovetkezménnyel jar:
halvanyodik a tanik emlékezete, az eljaras résztvevéi tirelmetlenné valnak, a sértett
kiabrandul az igazsagszolgaltatasbol, feladja a kar megtérilésének reményét.
Ugyanezen id6 alatt a terhelt is bizonytalansagban van, a jogerés biintetésének
kiszabasakor esetleges bintudata is elenyészik, nem beszélve arrdl, hogy az idémulas
hatasira joval enyhébb buntetésre szamithat, amely nem feltétlentl felel meg a
buntetés specialis és generdlis prevencios céljainak sem. Az idémulas okan az eljaras
iratanyagat t6bb alkalommal 4t kell tekinteni, a blntigyi kéltségek névekednek, a
buntet6eljarassal egytitt jard, terheltet és sértettet is érinté tehertétel, idegi és erkdlesi
nyomds sokkal tovabb fenndll, mint az indokolt lenne.?

Am e kérdés megoldasat egyértelmien arnyalja az, hogy a til gyors eljaras is
hordoz magaban veszélyeket az igazsag kideritése és az eljarasban résztvevék
jogainak sérelme tertiletén.

A 2018. jalius 1. napjan hatalyba lép6 biintetSeljarasi kodex alapjaiban valtoztatta
meg az eljaras gyorsitasat, hatékonysagat célz6 eszk6zok rendszerét, mely valtoztatas
tobb eleme kozil egyértelmiien legnagyobb djitasként az elSkészitd ilés
funkcidjanak teljes atalakitasa és kevés kivételtdl eltekintve annak kételezd tétele
értékelhetd.

A buntetSeljarasi torvény a jogrendszer alappillére, az allami buntetShatalom és
a polgarok koézvetlen kapcsolatit is alapveten érinti, jogalkotoként és
jogalkalmazoként egyarant szamolni kell azzal a szemponttal, hogy a tarsadalom
minden korban ndvekvé elvarasokat tamaszt a blncselekmények elleni allami
fellépés mindségével szemben.? Fontos olyan eljarasrend kialakitasa, amely révén az
allami szervek eljarasaba vetett bizalom, az igazsagszolgaltatasi szervek eljarasaval
kapcsolatos tarsadalmi elégedettség névelhetd.

JelentSs tarsadalmi igény mutatkozik az eljarasok idészerl befejezése, tovabba a
bintet6 igazsagszolgaltatds hatékony midkoédése irant. Ennek lényege, hogy a
bincselekmények elkévetSit — de csak Oket — kivétel nélkil, minél kevesebb
tarsadalmi raforditas mellett, tisztességes eljarasban vonjak felelésségre. Sziikséges,
hogy az allam kifejezze: a sérelmet szenvedett fél mellé all, és a buntetSeljaras
lefolytatasat érdemben el6segitékre is partnerként tekint.

Az imént kifejtettekre is figyelemmel a buntetéeljarasnak, és annak
jogintézményeinek vizsgalata soran fontos szempont, hogy a magyar biintetéeljarasi
kodex eleget tegyen a modern bintetSeljarasokkal szemben timasztott
kovetelményeknek (hatékonysag, gyorsasag, egyszerlség, koherencia, célszertség),

2 KARDOS D.: A biintetéskiszabas elvei és rendsgere, a biintetéskiszabasi tényexik megjelenése a jogalkalmazdi
gakorlatban. Doktori értekezés, Budapest, Karoli Gaspar Reformatus Egyetem Allam- és Jogtudomanyi
Doktori Iskola, 2021, 76.

3 Igazsaguigyminisztérium elSterjesztése az Gj buntetSeljarasi torvény szabalyozasi elveirdl, 2015. februar

24., 8.
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am ugyanilyen nagy jelent6séggel bir a jogalkalmazok — a buntetéeljaras esetében
birak, tigyészek, nyomozohatésag tagjai, védSk —, és az eljarasi térvénnyel talalkozéd
allampolgarok — Osszefoglaléan a buntetSeljarasban részt vevs személyek —
»szimpatianak elnyerése”, annak elérése, hogy a jogalkotd, a jogalkalmazoé és a
tarsadalom is hasznos és sziikséges valtozasként tekintsen a kodex valtozasaira.*

Mindezen réviden felsorolt okok mutatjik tanulmanyom aktualitasat: tobb, mint
5 év telt el a Be. hatdlyba 1épése 6ta, ennyi id6 sziikséges, de elegendd is ahhoz, hogy
az el6készité ulés jogintézményét, s fOként annak bintetSeljaras hatékonysagara
val6 hatasat elemezhessem. Mindezek okan az el6készits iilés alapvetd szabalyainak
ismertetése utan kitérek a bintetSeljaras hatékonysagara, mérési mutatoira, valamint
az el6készits tlés és a buntetSeljaras hatékonysaganak kapcesolatara.

2. Az el6készit6 iilés
2.1. Az el6készitd iilés torténeti el6zményer

Az Fgyesiilt Allamok igazsagszolgéltatasaban fontos szerepet jatszik a vadalku
(plea bargaining), illetve az ennek alapjan torténé megegyezés a bindsség beismerése
kérdésében (plea agreement procedure).> Ezen intézmény lehet6vé teszi a vad
képvisel6je szamara, hogy megszabaduljon a bizonyitas hosszd és megterhel$
feladatatol és azonnal targyalasokba kezdhet a blncselekmény mindsitésérél és a
bintetSjogi szankcié mértékérdl.o

A kontinentdlis és angolszasz jog egymastol teljesen eltérd rendszere és jogelvei
miatt sokaig teljesen idegen volt az elébb emlitett vadalku megjelenése a
kontinentdlis biintetGeljarasi rendszerekben. Am a binteteljarasi hatékonysig
fokozasanak lehet6sége magaval hozta a konszenzualis elemek biintetGeljarasban
torténd megjelenését, egyre nagyobb igény mutatkozott arra, hogy a biintetSeljaras
ne az dllami igazsagszolgaltatds és a terhelt parbaja, hanem egy kommunikacios
folyamat legyen, mely magidban a kompromisszum lehetSségét is. Az eljaras
egyszerisitése és gyorsitasa a kompromisszumok jegyében, az amerikai vadalku
mintajara, egyre tobb eurdpai, kontinentdlis bintetéeljarasi rendszert alkalmazé
orszag reformtorekvéseinek részéve valt.”

Ezen reformok részeként vezette be a jogalkoté hazankban a targyalasrol
lemondas jogintézményét, melyet bevezetése idején sokan vadalkuként emlegettek.
Ezen eljaras egy konszenzualis eljaras volt, melynek céljat a biintetGeljaras gyorsitisa

4 PECSENYE M.: Vadalku magyar médra — az el6készitS ulés. Miskolii Jogi Szemle, XIV. évfolyam, 2019, 1.
szam 1. kotet, 148.

5 KELEMEN A.: A vadalku illetve megegyezés az Amerikai Egyesiilt Allamok igazsigszolgaltatasiban.
Magyar Jog, 1990/10. szam, 856.

6 FANTOLY Zs. — ORDOG-DEAK A.: Vidalku — kontinentilis médra. Magyar Jog, 2010/6. szam, 363.

7 FARKAS A.: Konszenzudlis elemek a bintetSeljarasban. Magyar Jog, 1992/8. szam, 507.
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képezte, a vadlott beismerése esetén, a vadlott és az iigyész megegyezése alapjan. A
vadlott lemondott azon alkotmanyos jogardl, hogy az tgyében bizonyitas folyjék,
ennek fejében lehetSség nyilt arra, hogy a birdsag nyilvanos ilésen, akar egy 6ran
belil dontsén egy-egy bintetéugyben. Ezen jogintézmény azonban nem lett
népszerd és nem vert gyokeret hazankban, annak ellenére, hogy a jogalkoté t&bb
alkalommal 4tdolgozta szabadlyait. Ennek oka talin abban keresendd, hogy eredeti
szabalyai nem jelentettek igazi kedvezményt a blnelkéveték szamara, valamint
abban, hogy annak gyakorlatban valé hatékonyabb alkalmazasa nagymértékben
fiiggott az ugyészségtSl, mely szervezet allaspontja szerint a targyalasrol lemondas
célja nem volt azonos a buntetSeljaras gyorsitasat célzé birdsag elé allitassal és
targyalds mell6zésével.® Ennek megfeleléen az j buntetSeljarasi kodexbdl kikertlt
a targyalasrol lemondas jogintézménye, am bizonyos elemei az el6készité tlés
szabalyai koz6tt feltGnnek.

Osszességében  megillapithatd, hogy az 1Gj biintetéeljarasi  térvény
megalkotasakor az igazsagszolgaltatas talterheltsége fenndlls és megoldand6
probléma maradt. A bintetSeljarasok elhizéddsanak okait vizsgalva tobb szerzs®
arra a kovetkeztetésre jutott, hogy a targyalasi szakasz hordozza magaban az tigyek
gyors befejezését akadalyozo tényezéket. Ezen kijelentéssel ugyan a birdsagi
szervezet tagjaként gyakorlati tapasztalatom okan némiképpen vitatkoznék, hiszen
az elhiz6do buntetSeljarasok jelentés része a nyomozati szakban ,,uszik el”, és
z6mében gazdasagi bincselekmények esetén 3-5 év idStartamu nyomozati szakaszt
kovetben érkezik az Ugy a birdsagra, az azonban megitélésem szerint kétségtelen
tény, hogy az el6készité ulés szerepének megvaltoztatasa és funkcidjanak teljes
atértelmezése helyes doéntésnek bizonyult. Ezen megallapitisom érvrendszerét a
tovabbiakban részletesen kifejtem, azt azonban mar most kiemelem, hogy az un.
»egyszeribb” Ugyek el6készit6é Glésen torténd gyors befejezése és ezaltal az egy
biréra juté Ugyteher csékkenése okan a nehezebb, monstre tgyek targyalasa is
konnyebbé valik, hiszen a bird tébb targyaldsi napot fordithat ezen tgyekre, és
emellett révidebb targyalasi id6koézzel dolgozhat, tovabba tébb idét fordithat a
targyalasra valo felkésziilésre is.

2.2. Az el6készitd iilés legfontosabb szabalyal, ujitdsai
A buntetbeljarasi torvény alapkoncepcidja a tisztességes eljaras elemeit képez6

garanciak biztositasa mellett a lehet6ség megteremtése az eljarasok egyszertsitésére
és gyorsitasara. Ennek érdekében a torvény a terhelttel valé egytttmikodés egyik

8 PAPAI-TARR A.: A biintet6perek elhizéddsa. In: JAKAB A. — GAJDUSCHEK Gy. (szerk): A magyar
Jogrendszer dllapota. Budapest: MTA Térsadalomtudomanyi Kutat6kézpont, Jogtudomanyi Intézet, 2016,
792.

9 FANTOLY Zs.: A biintetd tdrgyaldsi rendszerek sajatossagai és a biintetéeljards hatékonysiga, Budapest: HVG-
ORAC, 2012, 299-300.
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kiemelt tertiletévé tette az elOkészité ulést, annak szerepét atértelmezve.!”
Tanulmanyomban a terjedelmi korlatokra is tekintettel nem kivanom az el6készité
tlés Gsszes részletszabalyat ismertetni, csupan az altalam hangsuilyosnak tartott és
bintetéeljaras hatékonysaganak szempontjabdél relevanciaval biré elemeket
igyekszem kiemelni.

Az el6készité tlés a vademelés utan a targyalas el6készitése érdekében tartott
nyilvanos tlés, amelyen a vadlott és a véd6 a targyalast megeléz6en kifejtheti a
vaddal kapcsolatos dllaspontjat és koézremukodhet a  bintetSeljards  tovabbi
menetének alakitdsaban.!!

E t6rvényi meghatarozasbdl is latszik, hogy a vadlott és a védé a targyaldst
megel6zben, a konszenzualis elemek megjelenéseként alakité médon vehet részt a
bizonyitds menetében. Ertelemszertien az el6készitd tlésen az tigyész, a vadlott,
illetve amennyiben az eljardsban védé vesz részt, a védS részvétele is kotelezd.
Fontosnak tartom kiemelni, hogy a hazai'?> és eurépai uniés'? joggyakorlatnak,
iranyelvnek megfeleléen és az el6készits tlés megvaltozott funkcidjahoz igazodan
mar az idézésben széleskorien tdjékoztatni kell a terheltet az el6készité iilésen
gyakorolhat6 jogairdl. Ennek oka az, hogy a terhelti dontés megalapozottsaganak
garanciaja, hogy a targyaldsrél lemonddé terhelti nyilatkozatot hatosagi
tajékoztatasnak kell megeléznie. Tekintettel arra, hogy az el6készit tilés érdemben
befejezhetd a sértett megjelenésének hianyaban is, a sértett részére sz6l6 értesitésnek
tartalmaznia kell a polgari jogi igénnyel kapcsolatos tajékoztatast is. Ezen
tajékoztatasi kotelezettség az el6készits tlés megtartasa soran is fennall, a birénak a
vadlottat a hallgatas jogara vonatkozo figyelmeztetést kévetSen tajékoztatni kell az
el6készité tlés specifikumairdl is és csupan ezt kévetéen kérdezheti a vadlottat a
bindsség beismerésének kérdésében.

Fontos kiemelni, hogy a maganvadas eljarast és a tavollévé terhelttel szembeni
eljarast kivéve minden tgyben kotelezd elSkészité tlést tartani. Ezen kivételek
indoka egyértelmd: maginvadas eljards esetén a vadat nem az el8készit6 iilés
szempontjabdl kulcsszerepls tgyész képviseli, mig tavollévé terhelttel szembeni
eljaras esetén a vadlott tavolléte miatt az el6készits Ulés egyik alapvet6 funkcidja sem
mikédhet, mivel beismerés hidnyaban tigydéntd hatarozat meghozatala kizart, mig
a vadlott tavollétében a targyalast megel6z6en nem tudja kifejteni dllaspontjat a
vaddal  kapcsolatban, bizonyitasi  inditvanyokat sem  terjeszthet el6
(perkoncentracio).

10 BELEGI J. (szerk.): Biintetieljards jog, Kommentir a gyakorlat szimdra, Budapest: HVG-ORAC, 2018, 1008.
1A buntetSeljarasrol szolo 2017. évi XC. torvény (Be.) 499. §

12.422/B/1999. szamu AB hatirozat

3 A buntetdeljaris sorin a tijékoztatishoz vald jogrol szold, az Eurdpai Parlament és a Tandcs
2012/13/EU iranyelve
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A korabban emlitett konszenzualis elemek megjelenését mutatja és a vadlott
szerepének fontossagat hangsulyozza az a szabaly is, hogy az el6készité ilés menetét
a vadlott biindssége tekintetében tett nyilatkozata hatarozza meg.

Amennyiben a vadlott bindsségre kiterjedé beismeré vallomast tesz és a
beismeréssel érintett kérben lemond a targyalashoz valé jogardl, majd azt a birésag
végzésével elfogadja, Ggy ez esetben a birdsag az eljaras Ugyiratai és a vadlott
nyilatkozata alapjan tigydonté hatarozatot hoz. Lényeges, hogy ez esetben a birdsag
itéletében a vadirati tényallds megalapozottsagat, a bindsség kérdését nem vizsgilja,
ennek megfelel6en ez ellen fellebbezésnek sincs helye.

Ezzel szemben, ha a vadlott bindsségét nem ismeri el, akkor megjelélheti a
vadiratban szerepl6 azon tényeket, melyek valdsigat elfogadja, el6adhatja a
védekezése alapjaul szolgald tényeket, ezek bizonyitékait, bizonyitas lefolytatasara és
egyéb eljarasi cselekményekre vonatkozo, tovabba bizonyiték kirekesztésére
vonatkoz6 inditvanyt tetjeszthet elG.

Fentiekbdl egyértelmten régzithetd, hogy a vadlott blindssége tekintetében tett
nyilatkozatatol fiiggetleniil az el6készité Ulés mindkét esetben a bintetSeljaras
id6szertségi mutatéit javitani igyekszik, hiszen a beismerés és annak elfogadasa
esetén az eljards tigydéntS hatarozattal zarul. Ennek kapcsan mar itt is ki kell
emelnem, hogy az id6szertiségi mutatékat nem csupan az javithatja, ha a birésag
révid pertartamot kévetSen itéletben dont a buntetSjogi f6kérdés tekintetében,
hanem az is, hogy ez esetben fellebbezésnek nincs helye a blindsség kérdése,
valamint a tényallis megalapozottsaga tekintetében. Az itélkezé birénak sem
mindegy, hogy minden kérdésre kiterjedd, teljeskord indokolt itéletet kell hoznia,
vagy csupan a révidebb, el6készité tlésen zémében biintetéskiszabasi kérdések
tekintetében vitatott itéletet kell frnia.

Amennyiben a vadlott nem ismeri be blnésségét, ugy az elSkészité Ulés
perelhizast gatlé funkcidja kerdl elStérbe és az el6készit ilés szerepe a targyalas
minél alaposabb el6készitése annak érdekében, hogy azon elkeriilhet6 legyen a
szitkségtelen bizonyitds. Ekként a vadlott és a véd§ kifejtheti, hogy mely tényeket
nem vitat, igy egyes bizonyitasi eszk6z6k megvizsgalasa sziikségtelenné valhat. A
térvény arra Osztonzi az eljards szereplSit, hogy se taktikai, se mas okbdl ne
késlekedjenck a bizonyitasi inditvanyok elSterjesztésével, mivel az el6készit6 ilés
utan  el6terjesztett  inditvanyokkal szemben a Be. 520. §-a szigorubb
kévetelményeket tamaszt.

Szintén az el6készité Glés Gj szabalya a bizonyitékok kirekesztése korében
torténé  dontéshozatal, mely azonban nem jelenthet prejudikalast, nem a
bizonyitékokat értékel6, mérlegel6 tevékenység el6rehozasat jelenti.

Az el6készité ulésre sz016 idézéseket és értesitéseket az eljaras résztvevoinek az
el6készits tlés elbtt legalabb 15 nappal korabban meg kell kapniuk, hogy arra id6ben
felkészilhessenck. Arra nézve a Be. nem tartalmaz rendelkezést, hogy ezen id6kéz
hidnydban megtarthaté-e az el6készit6 Glés és ezen kérdést a bir6i gyakorlat sem
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dontétte el ezidaig. Meglatasom szerint mivel a Be. ezt a hatdlyon kivil helyezésre
okot ad6 lényeges eljarasi szabalysértések kézott nem sorolja fel, az id6koz hianya
esetlegesen csupan relativ eljarasi szabalysértésként értékelheté. Annak sem litom
akadalyat, hogy amennyiben az id6kéz hianya ellenére az eljarason résztvevé fél
megjelenik az el6készité tlésen, ugy a birdsig nyilatkoztassa arra nézve, hogy kvazi
lemond-e a felkésziilési id6 maximalis id6tartamardl és hozzajarul-e az el6készité
tlés megtartasahoz. Ezen dllaspontom indokolhat6 azzal, hogy a térvény kiemelt
célja a buntetSeljarasok idGszeriségének javitasa, igy a jogszabaly értelmezésekor a
jogalkalmazonak is e célt sziikséges szem el6tt tartania.

Ujitasa az el6készits tlésnek, hogy annak megkezdése utan az tigyész csupan a
vad lényegétismerteti, tovabbd megjelSli a vadat alatimaszté bizonyitékait. Azonban
az Ugyész szerepét vizsgalva a legfontosabb jogintézmény az un. ,,mértékes
inditvany” opcionalis bevezetése. Ez a térténeti elézményekben emlitett angolszasz
vadalku jogintézménye iranydba tett legnagyobb 1épés, mivel altala az tgyész
inditvanyt tehet a biintetés vagy intézkedés mértékére, illetve tartamara is arra az
esetre, ha a vadlott az el6készit6 tlésen a bincselekmény elkévetését elismeri.

A, mértékes inditvany” jelentésen csokkenti a vadlott és a védelem
bizonytalansigat az eljaras kimenetelét illetben és ezzel nagymértékben
hozzajarulhat az eljaras nyilvanos tlésen torténé befejezéséhez. Kétségtelen tény,
hogy az Ugyészség vadiratanak korabban is része volt és az jelenleg is tartalmazza a
bintetés, vagy intézkedés nemére tett inditvanyt, azonban annak mértékére,
tartamara az igyészség sosem tett kordbban vadiratdban inditvanyt és amennyiben
el is hangzott ilyen a targyaldson, perbeszédben, az a birdsig bintetéskiszabasi
gyakorlatat nem befolyasolta, nem birt kételezé erével.

Az el6készité ulés és a mértékes inditvany bevezetésével azonban ez
megvaltozott, mivel a Be.! rendelkezése alapjan, ha a bir6sag a bundsséget beismerd
nyilatkozatot az el6készit6 Glésen elfogadta, a szankcié nemére, mértékére vagy
tartamara kiterjedé Ugyészi inditvany esetén a biré nem szabhat ki ennél
hatranyosabb biintetést, illetve nem alkalmazhat hatranyosabb intézkedést. Ez azt
jelenti, hogy az tgyészségi inditvany a biintetéskiszabds soran maximalja a szankciot
és rogziti a biréi mérlegelés kereteinek fels hatarat.

Utaltam mar ra, de ki kell rd térnem részletesebben is, hogy a ,mértékes
inditvany” el6tetjesztése nem kotelezd, annak elmaradasa nem akadalyozza az tgy
el6készité tilésen torténd elintézését, ekként az annak sem akadalya, hogy a birdsag
mar az el6készité tlésen itéletet hozzon, azonban az tigyész ez esetben megfosztja
magat attol, hogy a biintetés vagy intézkedés mértékét, tartamat illetéen is hatassal
legyen a bir6sag 4ltal kiszabott buntetésre. Eppen ezért a sajat megyénk, Borsod-
Abatj-Zemplén Varmegye gyakorlatit megvizsgalva egyértelmien megallapithatd,
hogy az tgyészség szinte minden esetben tesz ,,mértékes inditvanyt”, azok

14 Be. 565. § (2) bekezdés
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elmaradasa csupan a biintetévégzés ellen bejelentett targyalas tartasa iranti inditvany
okan el6készit6é tlésre kitGzott tgyekben fordul eld, ez esetben amennyiben a
vadlott, vagy a védé kérte a targyalas tartasat, az Ugyész gyakran a bintetévégzésben
kiszabott szankcié nemének és mértékének kiszabasat kéri.

Erdekes kérdés és kutatasi témam masik részét képezi annak vizsgalata, hogy az
Ugyészség ezen ,,mértékes inditvanyat” milyen szempontok alapjan terjeszti eld,
ezen szempontok esetleg megyénként, regionalisan eltérnek-e egymastol, ahogy az
is, hogy milyen aranyban szabnak ki kedvezébb szankciét a birdk az tgyészi
inditvanynal, azokat milyen ardnyban fellebbezik meg és végil, hogyan alakul a
masodfoku itélkezés gyakorlata a kérdésben. Az el6készit ilés bevezetésével a
birésag buntetéskiszabasi mozgastere némiképp csdkkent, s fontos kérdés, hogy az
Ugyészség emlitett jogosultsigaval —egységesedett-e  orszdgos szinten a
buntetéskiszabasi gyakotlat.

Kordbban nem ismert és az el6készité ilés szempontjabol kulcsfontossiga
jogintézmény a blindsségre is kiterjedé beismeré vallomas elfogadasardl torténd
pervezet$ jellegl, nem fellebbezheté végzés meghozatala. Amennyiben a vadlott
blinésségét beismeri és e kérben a targyalashoz valé jogardl lemond, a birdsag e
tény, az eljaras tgyiratai és a vadlott kihallgatisa alapjan vizsgalja meg, hogy a vadlott
blnésséget beismeré nyilatkozatat elfogadja-e. E kérben a térvényhelyhez fazott
miniszteri indokolds szerint a birdsagnak vizsgalnia kell, hogy a vadlott sajat
elhatarozasabdl ismerte-¢ el a bindsségét, tisztiban van-e a beismer$ vallomasa
természetével és annak lehetséges kovetkezményeivel, illetve a beismer6 vallomas
hitelességével kapcsolatban nem mertil-e fel kétely, az a rendelkezésre allé egyéb
bizonyitékokkal kell6en alatamasztott-e.

Fontos kiemelni, hogy az el8készité ilésen nincs bizonyitas, a vadlott
nyilatkozata nem tekinthetd terhelti vallomasnak, ennek megfelelSen a blindsségre
is kiterjedé beismeré vallomasnak nem sziikséges feltaré jelleginek lennie, de a
blndsség beismerésének hatarozottnak kell lennie. Ennek megfeleléen megitélésem
szerint nem elégséges és az itélet hatalyon kivil helyezését vonhatja maga utan az,
ha a vadlott altal torténé beismerés az el6készit tlésrdl készilt jegyzékényvben
,»sablon format 6lt” és nincs semmilyen médon egyéniesitve.

Ahogy azt mar cikkemben t6bb alkalommal emlitettem, a biintetéeljaras 4j
rendszerének bevezetésekor a jogalkotéi szandék egyértelmlen az eljaras
hatékonysaganak, id6szertiségének javitasara iranyult. Erre vonatkozéan nem all
rendelkezésemre statisztikai adat, de kétségtelen tény, hogy a z6mében intellektualis
btncselekmények (csalas, koltségvetési csalds, vesztegetés) elkovetése folytan
kialakul6 t6bbvadlottas tgyek (lasd: Miskolci fészekrakéd-per) tébb tekintetben
rontottdk a biintetSeljarasok hatékonysagat.

A hatalmas terjedelm@ okirati bizonyitékok rendszere és az esetleges védoi
perelhiizé magatartas miatt ezen Ugyek elsé fokon legaldbb 3 évig tartottak, nem
beszélve arrdl, hogy a nyomozast és a teljes birdsagi szakaszt figyelembe véve a
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bintetéeljarasok még ennél is joval hosszabbra nyultak. Ez nem csupan a
bintetSeljarasok idGszeriségi mutatdit befolydsolta negativan, egyértelmiien
hatranyosan érintette a terhelteket is, hiszen amellett, hogy a bintetGeljaras hatalya
alatt dlltak, a kotelez6 védelem miatt binésségiik megallapitasa esetén jelentSs
Osszegli buntgyi koltség megfizetésére kotelezte Sket a birdsag. Megitélésem szerint
ezen anyagi hatranyt nem ellensilyozta az a kériillmény, hogy a birésag nyomatékos
enyhit6 korilményként vette figyelembe a terheltek terhére nem réhaté idémalast,
hiszen ezen elkévetdi kor szamara sokkal nagyobb buntetést jelentett a bintigyi
koltség megfizetése, mint a birésag altal kiszabott blntetés vagy intézkedés.!

Mindezen okok folytan oriasi elérelépésnek tartom, hogy a tébbvadlottas tgyek
esetében lehet6ség nyilik arra, hogy az el6készité wlés vadlottanként, vagy a
vadlottak egy-egy csoportjara kiilon is megtarthato és a vadlottak egy részére nézve
tgydontd hatarozat, itélet meghozatalara kerilhet sor.

Erre arra tekintettel kertilhet sor, hogy a Be. 177. § (5) bekezdésének értelmében
nem vesznek el azoknak a terhelteknek a vallomasai, akikkel szemben a birosag az
eljarast az el6készitd ilésen befejezte, a terheltként tett vallomasuk a folyamatban
maradt Ugyben a t6bbi vadlott vonatkozasiban bizonyitékként akkor is
felhasznalhatok, ha tandként a vallomastételt megtagadjak. Ezen szabalyozas
megoldja a kiilénbo6z6 eljarasi poziciokban tett vallomasok felhasznalasanak korabbi
torvény alapjan létezd problémajat és ezaltal nem sziikséges az tigyekben a beismer6
vallomast tett vadlottak ,,targyalasban tartasa”.

Ezzel pedig a jogalkoté nem csupin a buntetSeljards koncepcidjaként
meghatarozott idészerliség javitasat éri el ezen tgyek tekintetében, hanem jelents
koltséget takarit meg, mivel vonatkozasukban nem meril fel jelent6s Gsszegi
bantigyi koltség, nem beszélve arrdl, hogy a vadlottak nem évekig, hanem néhany
hénapig allnak birésagi eljaras hatdlya alatt, amely résziikre is kénnyebbséget jelent. 10

3. A biintetSeljaras hatékonysaga

Az idealis buntet6eljarasi jog megteremtése minden allam alapveté érdeke, a
tarsadalom elemi igénye az igazsigszolgaltatis kivalé mindsége, azaz annak
kévetelménye, hogy a blincselekmény elkévetdje kapja meg igazsagos buntetését, de
artatlanokat ne ftéljenek el.'” Ugy gondolom, az minden gyakotlé biintetéjogasz és

15 PECSENYE M.: i.m. 2019, 161.

16 PECSENYE M.: i.m. 2019, 161.

17 PAPAI-TARR A.: A biintetdeljdras gyorsitdsinak lebetdségei a francia és a magyar jogban, PhD értekezés, Deak
Ferenc Allam- és Jogtudomanyi Doktori Iskola, Miskolc, 2010, 17.
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a tarsadalom egésze szamara is egyértelmd, hogy ezen, fent emlitett kévetelmény
maximalis teljesitése utépisztikus elvaras, am megitélésem szerint kisérletet kell
tenniink a buntetSeljaras hatékonysaganak definialdsara, egy olyan meghatarozas
felallitasara, amely képes az eljaras valamennyi résztvevéjének azon kivanalmait is
figyelembe venni, 6tvozni, amelyek nem feltétleniil harmonizalnak egymassal. Annal
is inkdbb fontos ezen definicié felallitisa, mivel az alapvetd jelentGséggel bir
buntet6eljarasi rendszeriink fejlesztésére nézve.!8

Az allam koételessége egy olyan bintetSeljards mukodtetése, amely gyors,
hatékony és koltségkiméls. A tarsadalom igazsagszolgaltatassal szemben tamasztott
alapvet6 elvarasai kozott szerepel a gyorsasag mellett, hogy az a blncselekmények
elk6vetSivel szemben hatékonyan 1épjen fel, az elkdvetSt vonja felelGsségre, a
btncselekménnyel okozott kar megtériiljon és az elk6vetSk reintegracidjat is segitse
el6.1? A buncselekmény sértettjének igénye az elkéveté megbintetésén tdl karanak
minél hamarabbi és teljes megtérilése?, a terhelt elvarasa, hogy a bintetSeljaras a
lehetd legrévidebb ideig tartson, és tigyében minél hamarabb dontés sziilessen.
Emellett ki kell emelniink, hogy napjainkban a terhelt jogainak biztositasa és ezaltal
a védelemhez val6 jog széles részjogositvanyai a biintet6eljaras valamennyi szakaszat
athatjak, egyes vélemények szerint veszélyeztetve az igazsig felderitésének
kovetelményét, ¢és hozzajarulva az eljarasok elhdzédasahoz.?! A terhelt
buntetSeljarasi érdekei vonatkozasaban emlitést érdemel, hogy ellentmondas fesziil
az eljaras gyors elintézése és akozott, hogy az id6 mulasat a bintetés kiszabasakor
altaldban enyhit6 korilményként kell figyelembe vennie a birésagnak?? ezaltal
el6fordulhat, hogy ¢éppen a terhelti oldal perelhizé magatartdsa 4ll a
buntetéeljarasok elhtizédasa mogott. Mindazonaltal megitélésem szerint ezen
perelhtizé magatartas az elébb hivatkozott Kuriai véleményre is figyelemmel
megfelel6en ellensulyozhatd, hiszen az idémulas enyhité kérilményének nyomatéka
teljesen el is enyészhet abban az esetben, ha azt az elkévets idézte el6.2

Mindezek alapjan lathaté, hogy nem egyszerGi feladat a buntetSeljaras
tésztvevéinek valamennyi igényét teljesiteni, azokat Gsszehangolni.?* Am annak
ellenére, hogy a buntetSeljaras az Gsszes szereplé igényét teljesiteni nem tudja,
véleményem szerint két érdek —az alapvetd eljarasi garanciak megtartasa és az eljaras

8 PECSENYE M.: Hatékonysag és egyéniesités a buntetSeljarasban. Miskoli Jogi Szemle, XV1. évfolyam,
2021, 1. szam 1. kétet, 78.

19 KEREZSI K.: A kozvélemény és a szakemberek a helyreallitd igazsagszolgaltatistdl. Biintetdjogi
Kodjfikdcid, 2006/ 2. szam, 8.

20 ROTH E.: A sértett szerepe a biintetéeljarisban — avagy mit kivin az Eurépai Uni6? Tn: FARKAS A.
(szerk): Emlékkionyy Kratochwill Ferenc tisgteletére. Miskolc: Bibor, 2003, 45.

2! PAPAI-TARR A.: im. 19.

22 Karia 56/2007. BK véleménye a bilintetéskiszabds soran értékelhetd tényezdkr6l, 111/10. pont

23 PECSENYE M.: i.m. 2021, 79.

24 TOTH M.: Er6zi6 vagy kiteljesedés? Fundemantum, 2008/ 1. szam, 111.
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gyorsitasa, egyszerlsitése — kozott egyensulyozva alkothaté meg az idealis és
hatékony biintetSeljarasi jog.

Gyakran hangsulyozott ellenérv a bintetGeljaras gyorsitasa kapcsan, hogy az az
eljarasi garanciak egy részének elvesztésével és igy az alapvet6 eljarasi garanciak
sérelmével jar, am megitélésem szerint a buntetSeljaras hatékonysaga szempontjabol
ugyanolyan fontos az eljarasok elhuzédasanak visszaszotitasa, mint az eljarasi
garanciak megtartasa. Bzt tamasztja ala, hogy mind az emberi jogok és alapvetd
szabadsagok védelmér6l szolé egyezmény 6. cikke, mind Magyarorszag
Alaptorvénye a fiiggetlen és partatlan birdsag, tisztességes és nyilvanos targyalds
garancidival egy szinten emliti az eljardsok ésszer(i idén belili tirgyalasat is.?

Ennck megfeleléen a buntetSeljaras és annak hatékonysaga szempontjabol
éppoly fontos az eljarasok elhuzédasanak visszaszoritasa, mint az eljarasi garancidk
megtartasa. Anndl is inkabb, mivel az eljarasok elhuzédasa nem csupan a terhelt,
hanem az eljaras tobbi résztvevije szamara is hatranyos.

Ezen érvek mentén haladva a buntetéeljaras akkor lesz hatékony, ha egyensulyoz
a korabban mar emlitett két alapvet6 érdek kozott, s az alapvetS eljarasi garanciak
(artatlansag  vélelme, védelemhez fiz6d6 jog, birdsagi eljarashoz valé jog)
figyelembevétele mellett az eljards egyszertsitésére, gyorsitasara térekszik.

A buntetéeljaras hatékonysaganak definidlasa utan fontos annak vizsgalata,
milyen eszkdzeink, mutatéink vannak e hatékonysag mérésével Gsszefiiggésben.
Véleményem szerint a XX. és XXI. szazad kontinentalis jogfejlédése azaltal, hogy
jelentSsen atalakitotta a hatékony buntetSeljarasrdl vallott nézeteinket, alapjaiban
valtoztatta meg a hatékonysag mérésének mutatdit is. Jol példazza ezt, hogy azon
2002-es definiciod, mely szetint ,,minél magasabb a felderitett, minél alacsonyabb a felderitetlen
bilneselekmények szama, minél nagyobb a vderedmeényesség, minél tobb iigyet sikeriil a birdsdgnark
elsd fokon fellebbezés nélkiil lezdrni a lebetd legrovidebb idin beliil, de legaldbbis a legkevesebb
késedelemmel, anndl nagyobb hatékonysdggal dolgozik a biintetd igazsdgszolgdltatdas™, csupan
a buntetGeljaras hatékonysaganak egyik, kétségtelenil fontos, de nem kizarélagos
részének, a blincselekmények felderitésének szempontjabdl vizsgalia azt. Am a
bintetSeljards humanizalédasaval és azzal, hogy az allami buintetGhatalom
érvényesilése elé jelentés kotlatokat allitottak, ma nem csupan a bintetSjogi
felel6sségrol valé dontés a buntetSeljaras célja, hanem azok alkotmanyos, jogallami
keretek kozott, az emberi jogokat tiszteletben tartva, a tisztességes eljaras keretei
koézott torténd felderitése.?

25 Magyarorszag Alaptorvénye (2011. aprilis 25.) XVIIL. cikk (1) bekezdés

20 KisS A.: A hazai buntetSeljaras hatékonysagardl. In: VOKO Gy. (szerk.): Kriminoligiai tanulmdnyok 53.,
Budapest: Orszdgos Kriminoldgiai Intézet, 2016, 81.

21 FARKAS A.: A falra akasztott nédpdlea, avagy a biintetd igazsdgszolgiltatds hatékonysdginak korlitai. Budapest:
Osiris Kiadé, 2002, 122.

28 FARKAS A. — ROTH E.: A biintetdeljirds, Budapest: Complex kiad6, 2012, 25.
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Mindezek okan belathat6, hogy a biintetSeljaras hatékonysaganak mérése nem
szikithet6 le az id6szertiség kovetelményének vizsgalatara, hiszen ezen cél elérése
mellett ugyanolyan fontossaggal bir az eljaras jogszerlsége és megalapozottsaga.
Ezen ,harmas piramis” megfeleltetheté a birdsag dontései irant tamasztott
kovetelményeknek is, mivel az itéleteknek is jogszertinek, megalapozottnak és
id6szertinek kell lenniiik.??

Az imént emlitett ,piramis” analégidja azért is talalé a buntetSeljaras
hatékonysaganak elemzésckor, mivel annak ellenére, hogy a bintetSeljaras
idGszerlisége mennyiségi, mig annak jogszerdsége és megalapozottsiga minSségi
mutatokkal mérhetd, e hirom mutaté6 nem valaszthaté el egymastol, akarmelyik
mutaté romlasa a bintetSeljaras hatékonysaganak masik két mutatdjanak és ezaltal
a rendszer egészének romlasat okozza. Koénnyen felismerhet6, hogy lehet a
buntetéeljaras id6szeri, a mennyiségi mutaték szamara kielégité, ha az nem
megalapozott és nem jogszeri, akkor a buntetSeljaras nem teljesiti min&ségi
kritériumait, ezdltal nem latja el feladatat, a blncselekmények felderitését és a
tarsadalom szolgdlatit. Emellett belathatd, ha az eljaras nem tesz eleget a jogszertiség
és megalapozottsag kritériumanak, az hosszu tavon — a masodfoku birdsag hatalyon
kiviil helyez6 itéletei, vagy bizonyitas felvételét elrendel6 tevékenysége okan — az
id6szerliség mutatojat is negativ médon befolyasolja. >

A bintetéeljards  idSszerlisége mennyiségi  (lgyérkezés, befejezésszam,
folyamatban maradt tgyek szama, pertartamvizsgalat), mig annak jogszerdsége,
megalapozottsiga minéségi (fellebbezések aranya, feliilbiralat soran sziiletett
dontések aranya) mutatdkkal mérhet6. Am fontos kiemelni, hogy a két csoportnak
van metszete, hiszen mindkét mutaté adatai megjelennek az egész bintetSeljaras
id6tartamanak vizsgalatakor. Ez azt hatarozza meg, hogy mennyi id§ telik el a
nyomozas elrendelésétdl a jogerSs birdsagi hatirozat meghozataldig. Ezen mutatd
egyrészt a nyomozo hatdsdg, az tgyészség és a birdsdg munkajat, mint egységes
egészet értékeli, masrészt a jogerSs dontés miatt — a masodfokd birdsag hatlyon
kiviil helyez6 végzése folytain — megjelenik benne az itélkezés megalapozottsiga,
jogszerlsége is.

4. Az el6készitd iilés és a biintetGeljaras hatékonysaganak kapcsolata

Az el6készité tlés jogintézményének bevezetésekor mar emlitettem, de a
biuntetSeljaras hatékonysagaval val6é kapcsolata okan ismét ki kell emelnem, hogy
megitélésem szerint az el6készit6 ilés a vadlott blindssége koérében elbterjesztett
nyilatkozatatol fiiggetlenill a buntetSeljards idészerliségi mutatdit egyértelmien
javitja. Ha a vadlott bindsségre kiterjedS beismer$ vallomast tesz, és azt a birdsag

29 REPASSY A. palyamiive a Miskolci Torvényszék elniki dlldsdira kiirt palyazathoz, 2016. aprilis 8. 10.
30 PECSENYE M.: i.m. 2021, 81.
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végzésével elfogadja, majd itéletet hoz, akkor egyértelmd, hogy az itélet jogerére
emelkedésétd] fliggetlentl a bintetSeljaras joval gyorsabban zajlik, mint az 4j
bintetSeljarasi térvény hatalyba 1épése el6tt.

Am az sem vitathat6, hogy amennyiben a vadlott biinosségét tagadja, akkor az
el6készité ulés legfontosabb feladatava és funkcidjava a targyalas el6készitése 1ép,
hiszen ez esetben a vadlott megjelélheti a vadiratbél azon tényeket, melyek valésagat
elfogadja, tovabb bizonyitasi inditvanyokat és bizonyiték kirekesztésére vonatkozé
inditvanyokat tehet. Ezen funkcié pedig annak helyes hasznalata esetén szintén
buntetéeljarast gyorsito, annak idészerliségi mutatdit javitod szereppel bir. A bir6i
gyakorlatban ilyen tipikus eset volt példaul, mikor a vadlott a vele szemben emelt
vad 4 vadirati pontjabdl csupan 1 vadirati pontot vitatott, ennek megfelelen
targyalason csupan erre vonatkozoéan kellett bizonyitani a biintetéeljarasban. Ahogy
olyan is el6fordult, hogy a vadlott kizardlag az elkvetési érték Osszegét vitatta,
magat a cselekmény elkGvetését nem, fgy a vadiratban tandként kihallgatni
inditvanyozott 5 tand helyett mindGssze az eseti szaktanicsad6 idézése volt
szitkséges a targyalasra. Ezen targyalasel6készité funkcié kapcsan kiemelni
sziikséges, hogy az igazan az esetben javithatja a bintetSeljaras idészeriségét, ha
mindegyik résztvevd aktivan vesz részt az el6készits Glésen: a vadlott megjel6li azon
tényeket, melyeket elfogad, valamint azon tanukat, akiket kihallgatni inditvanyoz, az
tgyész alkalmazkodik a vadlott nyilatkozatahoz és nem inditvanyoz sziikségtelen
bizonyitast, végiil a bir az egész el6készité tlés alatt igyekszik a leendé bizonyitasi
eljarast koncentralni, adott esetben az tgyész, vagy vadlott tajékoztatisa altal a
tekintetben, hogy az inditvanyozott bizonyitasi inditvany a buntetSjogi fékérdés
eldoéntése kapesan teljesen felesleges. Végezetil véleményem szerint a bironak nem
szabad megalkudnia, az altala sziikségtelennek itélt bizonyitasi inditvanyokat el kell
utasitania.

Az el6készits tlésen meghozott {téletek kapcsan 1ényeges, hogy azok ellen nincs
helye fellebbezésnek a blindsség kérdése, valamint a tényallis megalapozottsiga
tekintetében, mely korilmény a bintetSeljaras idGszerliségét és jogszerségét is
javitja. Id6szerliségi szempontbdl azért, mert ezen {téletek jéval kevesebb irdsba
foglalasi teendét jelentenek az adott birénak, igy tobb id6 juthat mas, eléregedett
tgyekre, mig jogszerlségi, megalapozottsagi szemszbgbdl azon oknal fogva, hogy
ezen bintetSeljaras és az ilyen formaban meghozott itéletek jéval kevesebb
hibalehetSséget hordoznak magukban.

Az el6készit6 ilés korabban szintén kiemelt ujdonsaga, a ,,mértékes inditvany”
is tobb szempontbdl segitheti a hatékonysag fokozasat, am ehhez elengedhetetlen
az Ugyészség konstruktiv, a bintetéeljarasi térvény céljait maximalisan megval6sito
hozzaallasa. A torvény indokolasa is tartalmazza, hogy a terhelttel valé fokozott
egyuttmikodés része a blindsség beismerése és a targyalasrdl valé lemondas esetén
alkalmazott ,,mértékes inditvany”, melynek érvényre kell juttatni, ki kell fejezni azon,
beismerést jutalmazé jogalkot6i szandékot, hogy amennyiben a terhelt segiti a
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bintetSeljaras lefolytatasat, ugy vele szemben enyhébb biintetés vagy intézkedés
alkalmazasara keriljon sor. E korben utalok atra, hogy ezen célokat nem feltétleniil
valsitja meg azon ugyészi vad, mely elzaras biintetés kiszabasat inditvanyozza a
vadlottal szemben, majd a blindsség beismerése és a targyalasrél valé lemondas
esetén az elzaras buntetés mértékét a maximumban, 90 napban elzarasban kéri
meghatarozni. Egy métlegelésen alapuld, egyéniesitett, az gy Osszes koriilményeit
figyelembe vevé mértékes inditvany azonban adott esetben 6sztdndzheti a vadlottat
a beismerésre és ezzel a bintetSeljards gyors lezarasara (idGszerliség javitasa), sét a
konszenzualis elemek el6térbekertilésével a  jogerére emelkedési mutatok
(megalapozottsag) is javithatoak altala.

5. A hazai biintetGeljaras hatékonysaganak adatai

A buntetbeljaras hatékonysdganal emlitett példalézé felsorolasbdl is lathato,
hogy ezen mutatdk teljeskorii elemzése komplex feladat, igy itt csak szemléltetni
igyekszem a hazai biintetGeljards hatékonysaganak helyzetét és az el6készits tlés
bevezetésével kialakulé tendenciait. Figyelemmel atra, hogy a peres tgyforgalom
meghatarozo6 hanyadat a jarasbirdsagi szinten 1évé tigyek alkotjak, igy ezen adatokbol
emelek ki néhanyat.

Jogeré arany - Jarasbirésag - biintet§

Torvényszékek 2019.év 2020.év 2021.év 2022.év
Gyéri Térvényszék 84,2% 84,3% 80,5% 82,8%
Zalaegerszegi Torvényszék 79,3% 86,4% 79,8% 80,6%
Pécsi Torvényszék 79,6% 82,2% 78,4% 77,7%
Szombathelyi Torvényszék 86,2% 85,6% 78,9% 75,8%
Székesfehérvari Torvényszék 79,1% 75,2% 73,6% 74,6%
Szekszérdi Torvényszék 77,5% 84,3% 76,5% 73,3%
Kecskeméti Térvényszék 78,9% 82,3% 76,5% 72,0%
Nyiregyhdzi Térvényszék 76,5% 71,9% 70,7% 71,5%
Gyulai Térvényszék 71,2% 78,8% 65,0% 69,1%
Févarosi Torvényszék 72,7% 76,2% 69,9% 68,8%
Budapest Kornyéki Torvényszék 78,4% 75,4% 69,1% 68,2%
Szegedi Torvényszék 72,9% 69,7% 70,3% 66,1%
Egri Torvényszék 74,2% 71,1% 66,3% 66,1%
Balassagyarmati Torvényszék 74,9% 73,9% 68,8% 65,3%
Debreceni Térvényszék 77,4% 77,1% 69,6% 64,8%
Szolnoki Térvényszék 64,3% 64,0%
Miskolci Térvényszék 67,6% 73,5% 64,7% 63,8%
Veszprémi Térvényszék 78,5% 79,6% 67,3% 63,3%
Tatabanyai Torvényszék 74,7% 75,8% 66,0% 62,2%
Kaposvari Torvényszék 68,9% 68,5%
Orszagos 75,1% 76,3% 70,5% 69,4%

Forras: Orszagos Birésagi Hivatal 2022. évi tigyforgalmi elemzése
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Torvényszékek

Szombathelyi Torvényszék

Hatalyon kiviil helyezési arany - Jarasbirésag - biintetéperek

2021.év

1,2%

3,9%

Gy6ri Torvényszék

Debreceni Térvényszék 3,1% 2,5% 2,5% 1,2%
Kecskeméti Torvényszék 1,8% 2,0% 2,8% 1,5%
Tatabényai Térvényszék 2,6% 0,6% 1,0% 1,9%
Miskolci Torvényszek 4,1% 3,3% 2.3% 2,2%
Veszprémi Torvényszék 3,8% 3,0% 2,2%
Szekszardi Térvényszék 2.4% 2,2%
Nyiregyhazi Torvényszék 2,8% 2,3%
Gyulai Térvényszék 2,1% 3,2%
Egri Torvényszék 2,2% 3,3%
Szolnoki Térvényszék 2,1% 0,7% 2,3% 3,4%
Budapest Kérnyéki Torvényszék 3,2% 2,1% 3,5% 3,4%
Févarosi Torvényszék 2,4%

Balassagyarmati Térvényszék 2,1%

Zalaegerszegi Térvényszék 3,3% 3.3%

Kaposvari Torvényszék 1,6% 1.2%

Szegedi Térvényszék 2,9% 3.4%

Székesfehérvari Térvényszék 2,9% 0,9%

Pécsi Torvényszék 1,7% 3,6% 3,8%

Orszagos 2,7% 2,4% | 2,8%

Forras: Orszagos Birésagi Hivatal 2022. évi tigyforgalmi elemzése

Torvényszékek

Gy6ri Torvényszék

Kaposvari Torvényszék

Szekszardi Torvényszék

Helybenhagyasi arany - Jarasbirdsag - biintetd

| 2020ev | cozev | 20260 |

Tatabanyai Térvényszék

Székesfehérvéri Térvényszék

Zalaegerszegi Térvényszék

Miskolci Torvényszék 38,2% 46,4% 45,5% 45,5%
Veszprémi Torvényszék 37,0% 46,2% 48,3% 45,4%
Debreceni Térvényszék 36,8% 38,9% 42,2% 44,3%
Balassagyarmati Torvényszék

Szolnoki Torvényszék

Szombathelyi Térvényszék

Nyiregyhdzi Torvényszék

42,7%

Budapest Kornyéki Térvényszék

40,6%

Egri Térvényszék

33,5%

Kecskeméti Torvényszék

41,5%

35,6%

32,3%

35,3%

33,5%

Gyulai Térvényszék

37,9%

Févarosi Torvényszék

Pécsi Torvényszék

Szegedi Torvényszék

Orszagos

37,8%

39,0%

37,2%

Forras: Orszagos Birdsagi Hivatal 2022. évi tigyforgalmi elemzése
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Fontos leszdgezni, hogy a megalapozottsagi mutatok egymassal Osszefiggdek, a
jogerére emelkedési arany kihat a masodfoku birésagok tgyérkezésére, s a
fellebbezett tigyek mennyisége befolyasolhatja a masodfoku birésag altal hozott
hatarozatok Gsszetételét, magasabb fellebbezési aranyok esetén valtozhat a hatalyon
kiviil helyezett vagy megvaltoztatott dontések aranya.

A helybenhagyisi és hatalyon kiviil helyezési aranyt megvizsgalva lathat6, hogy
azok kozott 2019 és 2022. év kozott orszagos atlagban csupan minimalis eltérések
lathatéak, ckként ezen mutatokbol dgy latszik, hogy az elSkészité tlés
jogintézményének bevezetése ezen tertleten valtozast nem hozott magaval.

Erdekes megfigyelni, hogy a jogerd ardnya a 2019. évben mért 75,1 szazalékrol
69,4 szazalékra csokkent 2022. évben, mely adatbdl arra a kovetkeztetésre
juthatnank, hogy az el6készité ilés bevezetése rontott ezen mutatén. Azonban
ennek kapcsan kiemelem, hogy az elmult években egyértelmid tendenciaként
figyelheté meg, hogy az tgyészség amikor arra lehetésége nyilik, vadirataiban
buntetévégzés meghozatalira tesz inditvanyt. Ezen tgyek egyszeribbek, és
amennyiben egyik fél sem inditvanyozza targyalds tartdsat, buntetGvégzéssel
joger6sen be is fejezédnek, ekként ezen statisztikaban nem jelennek meg,
Osszességében rontva annak szamait. Rogzitem tovabba, hogy nem értek egyet azon
tobbségi véleménnyel, mely szerint a birésagi {télkezés tarsadalmi elfogadottsaganak
egyik mércéje, ha minél kevesebb tgyet fellebbeznek meg, azaz minél tébb Ugy
emelkedik jogerére. A tarsadalmi elfogadottsigot sokkal inkdbb a nagy
médianyilvanossagot élvezé tgyek befolyasoljak jelentés mértékben, nem pedig
azon korilmény, hogy egy 2-3 szereplSs (igyész, vadlott, védd) jatszma mindegyik
szereplbje elfogad-e egy adott egyedi dontést. Megjegyzem, hogy biréként sem az a
megfelel6 attitlid, ha olyan buntetést, intézkedést igyekszem kiszabni az {téletben,
mely a legnagyobb eséllyel mindegyik fél altal tudomasul vételre keril.
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Forras: Orszagos Birdsagi Hivatal 2022. évi tigyforgalmi elemzése

A buntetSeljaras hatékonysaganak idészerségi mutatdi kozil a jarasbirsagi
szinten 2 éven tul folyamatban 1évé bintetéperck szamat emeltem ki, melybdl
egyértelmd csokkenés allapithaté meg. Némileg arnyalja a képet, hogy ezen
id6szakban az tgyérkezés is csokkent a birdsagokon, azonban ez korantsem olyan
mértékd, mint a fent megfigyelhetS csokkenés mértéke. Véleményem szerint ezen
idGszerlségi javulds az el6készitd ilés bevezetésének is koszonhetd.

Végezetil kiemelném, hogy a buntetSeljaras hatékonysagarol akkor kapjuk a
leghitelesebb képet, ha a nyomozasok atlagos id6tartamahoz hozzaadjuk a birésagi
eljarasok teljes, vademeléstdl jogers hatarozatig eltelt idejét, hiszen ezen mutatd
ugyan az idGszerliséget mutatja, azonban az esetleges hatalyon kiviil helyezések okan
megjelenik abban a megalapozottsig kérdése is. A forrasként hivatkozott
dgyforgalmi elemzés ilyen adatot nem tartalmazott, a jovében kutatisi célként
mindenképpen sziikségesnek itélem ezen adat megszerzését, mivel ez doéntheti el
egyértelmlen azt a kérdést, hogy az el6készits iilés jogintézményének bevezetésével
javult-e a buntetSeljards hatékonysaga.

Felhasznalt jogszabalyok
A buntet6eljarasrol szo6l6 2017. évi XC. térvény (Be.)

422/B/1999. szamu AB hatarozat
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PECSI ZSOFIA*

Kiskoni dldozatok — Prevencios és dldozatvédelmi lehet6ségek és
perspektivik

Absztrakt: A gyermekbantalmazas napjainkban sajnos mit sem veszit az aktualitasabol,
azonban a probléma kezelése-, és leginkabb megel6zése érdekében az eszkOztar egyre
szélesedik, mely kévetkeztében egyre nagyobb szamban vannak azok a személyek és
szervezetek, akik kézbeavatkozhatnak mind a megoldasban, mind a proaktiv teriileten. Nem
tulzas, hogy a gyermekbantalmazds elleni fellépés kulcsfontossigh szegmense a
gyermekvédelmi jelzérendszer. A jelz8rendszeri tagok kozott szinergia fokozasa, illetve a
specifikus modszertani utmutatok kidolgozasa és alkalmazasa kétséget kizaréan konstruktivan
befolyasolhatja a gyermekek sérelmére elkévetett jogellenes cselekmények szamanak
csokkentésére iranyuld torekvéseket.

Kulcsszavak: gyermekbantalmazas, dldozattd valds, gyermekvédelmi jelzérendszer,
prevencid, dldozatvédelem

Abstract: Unfortunately, child abuse does notlose any of its relevance nowadays, but in order
to treat and prevent the problem, the number of the tools getting more, as a result of which
there are an increasing number of people and organizations who can intervene both in the
solution and in the proactive field. It is no exaggeration that child protection signalling is a
key segment of action against child abuse. Enhancing synergies between signalling system
members and developing and applying specific methodological guidelines can undoubtedly
constructively influence efforts to reduce the number of criminal acts against children.
Keywords: child abuse, victimization, child protection signalling system, prevention,
protection of victims

DOIL: https://doi.org/10.46942/SIDM.2024.1.221-230

1. Bevezetd gondolatok

A gyermekbantalmazas elleni kiizdelem folyamatos aktiv jelenlétet és
egyuttmikodést igényel mindazoktol, akik érintettek a  kérdéskorben. A
gyermekvédelmi észlelé- és jelzOrendszer létrejéttét kbvetéen mindazon személyek
és szervezetek — a rendszer létrejottét kovetSen még szélesebb  kord
jogosultsagokkal és kotelezettségekkel felruhdzva — intézményi feladataik kézé a

* Pécsi Zsofia, PhD-hallgaté, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, Deak Ferenc Allam- és
Jogtudomianyi Doktori Iskola, Bintgyi Tudomanyok Intézete, BuntetGjogi és Kriminoldgiai Tanszék.
Témavezeté: Csemané Dr. Varadi Erika egyetemi docens
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minkellett emeljék, a mindennapi tevékenység soran a gyermekek elleni jogsérté
cselekmények elleni kiizdelmet. A téma fontossiaga abban rejlik, hogy sajnalatos
médon  a  gyermekbdntalmazas megnyilvanulasi formai napjainkban  egyre
gyarapodnak akar csaladon beliil-, akir pedig azon kivil vizsgaljuk a helyzetet.
Sajnos rengeteg eset marad latencidban, igy a jelenleg hatilyos térvényeknek
koszonhetSen 1étrejott apparatus — elsédlegesen a gyermekvédelmi észlels- és
jelz6rendszer tagjai — szamara kotelesség a témat prioritasként kezelni és mind az
akut beavatkozasokat, mind pedig a proaktiv tevékenységet id6rSl idSre
hatékonyabba tenni.

A gyermekvédelmi észlels- és jelzérendszer mikoédése soran a legfontosabb
kohéziés eré a folyamatos informacidéaramlds, a jogszabalyi kornyezet naprakész
ismerete, a jelzérendszeri tagok kozott folyamatos kommunikacio, és az egyes
esetek mélyrehaté megismerése-, tovabba az egyéni megolddsok keresése
valamennyi eset tekintetében.

A jelz6rendszeri tagok beavatkozasi tertletei és lehetségei eltéréek, azonban
valamennyi résztvevit akar buntetSjogi felelGsség is terhel a tekintetben, hogy
jelzési-, illetve az azzal jar6é intézkedési kotelezettségének eleget tegyen. A
tevékenység fontossaga természetesen nem elsésorban a szankciokban rejlik, hanem
mindinkabb abban, hogy sajnalatos médon ujra és Gjra torténnek olyan esetek,
amelyek az egylittmikoédés fokozasaval-, s mindannak koszonhet6en a korabbi
fellépéssel megel6zhetSek volnanak.

Tisztaban kell lenniink tovabba azzal, hogy a gyermekbantalmazas
megnyilvanulasi formai olyan széles skalan mozognak, ami szintén arra presszional
valamennyi érintettet, hogy folyamatosan szélesitse ismereteit és ezaltal a
kézbeavatkozas-, és a proaktiv tevékenység terén alkalmazhaté intézkedések korét
is. Alapjaiban is szélesedik a delictumok kére, ebbdl kévetkezik, hogy a gyermekek
sérelmére elkovetett cselekmények megvaldsulasi formai is gyarapodnak, melyhez
tobbek koz6tt hozzajarulnak példaul az infokommunikacios forradalom és annak
tarsadalomra gyakorolt hatasai is.

Az aldozatta valt gyermekek esetében pedig szintén nagyon fontos a specializalt
buntetGeljarasi gyakorlat alkalmazasa, hiszen mint alapvetéen is kiilonleges
banasmédot igénylé személyi kér, mind vulnerabilitisa, mind pedig az életkori
sajatossagok miatt egészen mads eljarasi technikak és taktikak alkalmazasat igénylik.

Emlitést érdemel tovabba az ,,aldozatbdl elkévets” jelenség, amely magaban
foglalja, hogy a gyermekkorban bantalmazast elszenved személyek esetében
megnévekszik a késébbi binelkévetévé valas kockazata is.

2. A gyermekvédelmi észlel§- és jelz6rendszer
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Az észlel6-, és jelzérendszer mikoédése is egy konkrét folyamat, amely idealis
esetben, megallithaté a prevencié keretein beldl, azonban ez sajnos nem mindig
valosul meg.

Megallapithat6, hogy a folyamat hatékony muikodése érdekében valamennyi
ponton elengedhetetlen a jelzérendszeri tagok Gsszehangolt — egy célért torténd —
szerepvallaldsa. Ezek nem masok, mint a megel6zés, gyana esetén jelzés megtétele,
a cselekvés (konkrét intézkedések), az intézkedésekrdl visszajelzés kildése, tovabba
az utankovetés.

A jelzOrendszeri kotelesség elmulasztisa szankcionalhaté. A vonatkozé
rendelkezések alapjan a gyamhivatal a jelz6rendszerben feltart mulasztas-, vagy
szabalytalansag esetén intézkedni koteles, a jelzési-, vagy egytittmikodési kotelesség
elmulasztasa esetén értesiti a fegyelmi jogkor gyakorléjat és javaslatot tesz a fegyelmi
felel6sségre vonasra.

A munkajogi kdvetkezményeken tdl biintetSjogi szankciokrdl is beszélhetiink.
Sulyos vétség-, vagy mulasztas esetében felmeriilhet a foglakozas kérében elkovetett
veszélyeztetés blncselekmény szankcionalasa is.

w165, § (1) Aki foglalkozasi szabily megszegésével mds vagy mdsok életét, testi épségét vagy
egésségét gondatlansaghil kigvetlen veszélynek teszi ki, vagy testi sértést okoz, vétség: 1 év.

(2) A biintetés

a) 3 év: maradandd fogyatékossdgot, silyos egészségromldst vagy tomegszerencsétlenséget,

b) 1-5 év: haldlt,

¢) 2-8 év: 2-nél 15bb ember haldldt okozza, vagy haldlos tomegszerencsétlenséget okoz...""

A fenti térvényi hely értelmében stlyosabb esetben biintetSjogi szankcid is
kilatdsba helyezhet6 a kotelezettség elmulasztisa esetén.

Sok esetben a titoktartasi kotelezettségre hivatkozva-, vagy az ezzel
kapcsolatosan fenndllé informacidhiany miatt torténik meg a mulasztds. A
Médszertani Utmutatéban? olvasottak alapjan azonban a gyermek védelme iranti
érdek — mint mar emlitettem — felilitja az adatvédelmi érdeket.

Ezen részt csak azért szerettem volna megemliteni, mert ennek ismerete igen
fontos a jelz6rendszeri tagok szamara, hiszen a tagok kozotti kommunikacié nem
mindsil az adattal t6rténd visszaélésnek.

A gyermekvédelmi jelzérendszer mikodéséhez iranymutatast nyujté protokoll
alapjan ilyen probléma lehet a csaladban el6fordulé anyagi-, szocidlis-, vagy
mentalhigénés krizishelyzet is, melynek ,,tlinetei” megnyilvanulnak a gyermeken is.

12012. évi C. t6rvény a BuntetStorvénykodnyvedl

2 Emberi Eréforrisok Minisztériuma, Gyermekvédelmi és Gyamigyi Foosztilya, Szocidlis és
Gyermekvédelmi Féigazgatésig Modszertani Féosztalya (2017) — A gyermekvédelmi észlel6- és
jelz6rendszer mikodtetése kapesin a gyermek bantalmazasinak felismerésére és megsziintetésére
iranyul6 szektorsemleges egységes elvek és modszertan
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Erdemes megemliteni, hogy a joggyakorlat alapjan mar az is a gyermek
veszélyeztetettségét jelenti, ha a hozzatartozok kozotti erészaknak a gyermek a
szemtanuja, tehat ez is jelzési kotelezettséget keletkeztet a tagok szamara,
amennyiben ilyen esettel kapcsolatosan térténik tudomasszerzés. Ebbdl érzékelhetd,
hogy mar a nem koézvetlen a gyermek ellen iranyul6 tevés-, illetve mulasztas is jelzési
kotelezettséget von maga utan.

A jelz6rendszer komplex jellege teremti meg az igényt annak egységessége irant.
Minden tag szamara megfogalmazhatd elvards az egylttm(kodés kialakitasa és
fejlesztése érdekében tett intézkedésekben vald részvételi kotelezettség. Fontos,
hogy az eljaré szervek és hatésagok objektivan vegyenek részt a felmerild
problémak megoldasiban.

Az egyittmikodés erGsitése  érdekében torténnek meg példaul az
esetmegbeszélések és esetkonferenciak is, azonban azt gondolom, hogy els6dlegesen
az észlels-, és jelzérendszeri tagok kozotti folyamatos kapcesolattartast kellene
fokozni az Osszehangolt munka érdekében az informaciék megfelel6 ttemben
torténd aramlasaval és hatékony kommunikaciéval.

Osszegezve a gyermekvédelemi észlelé-, és jelz6rendszer tagjainak elsédleges
feladata a gyermekek veszélyeztetettségének megel6zése-, intézkedések megtétele a
probléma megoldasanak érdekében és az utankévetés. Azt, hogy egy gyermek
potencidlisan bantalmazasnak, elhanyagolasnak, vagy rossz bandsmoédnak van
kitéve, szamos rizikdfaktor befolyasolhatja. Ilyenek a sziilSk el6élete-, korabbi
hasonl6 esetek a csaladban, diszfunkcionalis, vagy izolalt csalad, a sztil6knél fennall6
mentalis betegségek, vagy addikcio, kriminalizalodds a csalad el6zményében, de akar
egyszettien a diszharménia is. Ela sztereotipia, mely szerint a tirsadalom perifériajan
¢16 csaladokban gyakrabban el6fordulnak ilyen esetek-, azonban az dltalam
megvizsgalt és a késGbbickben bemutatott esetekben talalhatunk cafolatot is.

Mindent 6sszevetve megallapithatd, hogy a jelz6rendszer életképes mikodése
érdekében fokozni kell az Osszehangoltsagot, sziikséges van folyamatos
informaciéeserére és képzésekre, amelyekkel kompenzalni lehet — a valamennyi
jelz6rendszeri tag esetében egyontetlen jelen 1évé — human-eréforras és
infrastruktara esetében fellépé hidnyokat. Egyénenként azonban ugy vélem-, ha
tudatositjuk magunkban a felel6sségiinket a kiszolgaltatott és segitségre szoruld
gyermekek helyzetének javitdsa érdekében, és megtalaljuk az 6sszhangot az empatia,
szocialis szenzitivitas és szakmaisag kozott, keriilve a szenvtelenséget, de kizarva a
szubjektumot, a térvényes eszkozokkel és a tettvaggyal mind javithatunk a rendszer
egészén.

3. A kozoktatas és a rendSrség egyiittmiikédése jelz6rendszeri tagként
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A fentieckben emlitett két jelz6rendszeri tag egytttmikodésének fontossiga
abban rejlik, hogy a csaladot kévetéen az iskola az a hely, ahol a gyermek a legtobb
id6t tolti. Nem csak mint a masodik szocializacios szintér-, de a tekintetben is fontos
intézmény, hogy a nevelés mellett a pedagégusok elsédleges feladata a gyermekek
védelmére iranyul6 tevékenységben valé kézremiikodés. A korrelacié masik pélusa
a rendbrség, abban az aspektusban rendelkezik kiemelt szereppel a gyermekvédelmi
észlels- és jelzérendszerben, hogy a legitim fizikai kényszer monopdliumat
felhasznalva is akar szélesebb eszkoztarral és jogosultsagokkal rendelkezik a
kiskordak ellen iranyuld tevés és mulasztas visszaszoritasaban.

Sokszor azonban pont e két résztvevd egyuttmikodésének hidnyossdgai miatt
akadozik-, vagy éppen késik el a kézbelépés az esetkorben.

Dr. Hegedds Judit — Pintyi Zoltan: Segédanyag a gyermekbantalmazas témajahoz
pedagégusok szamara cimd szakmai anyaga t6bbek kozott a felismerés segitésének
céljaval készilt. A gyermekbantalmazas arulkodé tinetei kozil szamos jelet
felsorolnak a segédanyagban, amirdl kovetkeztetni lehet, hogy a gyermek aldozatta
valasardl van szo6. Ilyenek példaul a testi tiinetek, elsédlegesen a sériilések, amelyekre
vagy nincs magyarazat, vagy éppen a magyarazat gyandisan nem hiteles, vagy épp
amiket a gyermek titkol. A leginkabb arulkodé testi tinetek egyike az
emésztérendszeri problémak, hiszen tudhatjuk, hogy a stressz legtobb esetben ilyen
testi szimptémakban nyilvanul meg. De a pszichoszomatikus tiinetek koézé
sorolhatéak akar a fejfdjas, vagy kézremegés, tikkelés stb. és stb. Sok mindent elarul
példaul egy gyermek sajat magahoz fliz6d6 viszonya, 6nértékelése is. Ilyen lehet az
ongyulolet, 6nhibaztatas, szégyenérzet (latszélag ok nélkil), a trauma alapu
vilagnézet is (Hegedls és Pintyi, 2008) Ezekben a gyermekeken ez 6nértékelési
zavarral, hamis énkép megjelenésével tarsul.

Levonhat6 konzekvenciak rejlenck a gyermek szocidlis életébdl is. Ha példaul
koérosan visszahtzodo, zarkézott és folyton egyediil van, izolalodik tarsaitol, zavarok
vannak a kortarskapcsolataiban, a beilleszkedésben, az ugyanakkora problémat
jelenthet és jelezhet, mint a masik véglet, aki er6szakos, dominanciara térekvo, vagy
épp feltindségre torekvs személyiség. Magatol értetédéen bajt jelezhet a labilis
kedélyallapot és a szuicid gondolatok is.

Amint azt korabban frtam, a szexualis abuzus aldozatiava valt gyermekek
esetében van sz6 a legnehezebb helyzetr6l az észlelés terén, azonban a
segédanyagban lefrtak alapjan érdemes fokozott figyelemmel fordulni egyarant afelé
a gyermek felé, aki az ellenkezé nemtdl irrealisan £él, mint afelé, aki korahoz képest
talsagosan tajékozott a szexualis témaju dolgokkal kapcsolatosan, és ezek a
motivumok gyakran megjelennek kommunikaciéjiban és viselkedésében.

Ahogyan Hegedds és Pintyi (2008) utal ra, oda kell figyelni tovabb a taplalkozasi,
alvasi-, tanulasi és egyéb viselkedészavarokra is annak érdekében, hogy kizarhassuk,
hogy azt gyermekbantalmazas valtotta ki.
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Mindeddig csupan azokra az eshetGségekre tértem ki, amikor a gyermek
csaladon belili erészak aldozatava valik. Azt gondolom, hogy nyilvan mas
kotelezettség, és eltérs foku felel6sség harul egy pedagdgusra abban az esetben, ha
a gyermek otthon valik bantalmazas aldozatava, mint abban-, ha a kortarscsoport
bantalmazza. Utébbi esetében tgymond ,,teljhatalma” van, mig az el6bbi esetben
korlatozottak a lehetGségei a fellépés terén.

Az intézményvezetSk feleléssége  valamelyest jelentésebb-, azonban
lehetSségeik is kitetjedtebbek:

wA  kigoktatdsi intémények vonatkozdsiban a tovdbbi részletekril az 1993. évi
kozoktatisi torvényt midosité 1996. évi LXIIL torvény rendelkezik, amely az intézmeény
vegetdjéneke feleldsségi kirébe utalja a gyermek- és ifjiisdgvédelni feladatok megszervezését és
elldtdsdt. Bzt a 2014. évi CV. torvény azgal egésiti ext ki, hogy a Ronevelési intézmeény vezetdje
Jelelds a gyermekvédelmi jelzdrendszer kiznevelési intézmeénybez kapesoldds feladatainak a
koordindldsdért.”

A tanulmany firtatja tovabba, hogy a jelzérendszeri kotelességeket mely kiilsé
tényezOk befolyasoljak. A jelzési dontéseket nem csak az eset jellemzbi
befolyasoljak, hanem egyéb mas tényez6csoportok is, ezek kozott emlitve a
dontéshozo-, és a dontéshozo intézményének sajatossagait is. Ezek alapjan egy adott
dontés meghozatalat befolyasolja példaul a kilsé tényez6k mellett a szervezet
sajatossaga, és maga a dontéshozo jellemz6i mellett az eset egyedisége. A dontés
ezen korilmények Osszhatasaban alakul ki, {gy vizsgalni is ennek tiikrében érdemes.

A kozoktatasrdl szolo torvényben lefrtak szerint is a pedagdgus joga és
kotelessége jelezni, ha egy didknal olyan jelek-, esemény jut tudomadsara, mely alapjan
a gyermek csaladon beliili er6szaknak a sértettje barmilyen mértékben is. Ebben az
esetben a pedagdgus jogosult és koteles ,,csaladlatogatast” tenni. Ez azonban elég
visszas helyzet, hiszen ahhoz, hogy a tanar csaladlatogatasra mehessen, kell a szil6
beleegyezése is. Nyilvanvaléan arulkodo lehet az is, ha ebbe a szilé nem egyezik
bele. Természetesen egy tudatosan megszervezett csaladlatogatis eredményes lehet,
ha a pedagbgus tisztdban van azzal, hogy mikre kell kitérnie és odafigyelnie.

4. Kiskoru aldozat a biintetSeljarasban

A 18. életévét be nem toltétt személyek a bintetGeljarasban a hatdlyos
jogszabalyi hattér alapjan is un. kilénleges banasmodot igénylé személyi kérnek
szamitanak. Ez olyan személyeket jelent, akik az eljarasban specidlis eljardsjogi
szabalyok alapjan vannak jelen, mely segiti a személyi kor bunteteljarasban adott

3 KOPASZ M.: Iskolai gyermekvédelmi jelz6rendszeri tagok észlelési és jelzési magatartisa és annak
meghatirozéi — elméleti modellek és empirikus kutatisok, Esély Folydirat, Tarsadalomtudomanyi
Kutatokozpont Politikatudomanyi Intézet 2021. 3. 1.
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jogosultsagainak gyakorlasat, illetve a személyek tamogatasat és segitését az eljaras
soran.

A kiskora személyi kor esetlében leggyakrabban alkalmazott ilyen jellegli
intézkedések a szembesités mell6zése, a gyermekbarat kihallgatohelységben t6rténd
kihallgatasok, vagy éppen a nyilvanossag kizarasa az eljaras vonatkoz6 szakaszaban.

Megjegyzend6 a témakor kapesan, hogy a fiatalkort elkévets szintén killonleges
banasmodot igényl6 személynek mindsiil, ergo amennyiben egy 18 év alatti személy
terhelti eljarasjogi helyzetben van jelen a buntetSeljarasban, akkor is specialis — a
feln6ttkoraakkal kapesolatosan alkalmazottaktdl eltéré — szabalyok és gyakorlatok
alkalmazasa szlikséges vele szemben.

A személyi kort érinté eljarasi cselekmények kozil az egyik leginkabb-, az
értintett vulnerabilitasat veszélyeztets intézkedés a kihallgatas. A sértetti eljarasjogi
helyzet alapvetéen rendkivil szenzitiv, természetes, hogy az aldozat minden
kihallgatas alkalmaval Gjra éli az elszenvedett traumat, ami fokozza az alapvetSen is
a blncselekmény altal keletkeztetett lelki és pszichés megterhelést. Mindennek
okan, a gyermek-, és fiatalkord sértettek esetében térekedni kell arra, hogy a
nyomozohatosag egyetlen kihallgatas alkalmaval beszerezze a kell§ informacidkat és
a sértett egyetlen vallomdsa elégséges és érdemi bizonyitékként felhasznalhaté
legyen a bintetSeljaras soran annak mellézésével, hogy a gyermeket tovabbi
megterhelésnek tennénk ki.

A tapasztaltak alapjan azonban sem a megfelel6en megvalasztott kihallgato, sem
akar a gyermekbarat kihallgaté szoba nem bizonyul mindig kell6 mértékben
»komfortosnak™ és biztonsagot nyujténak a gyermek szdmara a nyomozas-, vagy
¢épp a bilintetSeljaras tovabbi szakaszai soran.

Az izlandi modell alapjan létrejott Barnahus hdzak hidnypotld létrejdtte azt
gondolom, hogy egy rendkivil j6l mikodé és hosszutava perspektivakat rejtd
jelenség. Maga az multidiszciplinaris modell célja az igazsigszolgaltatas és a
gyermekvédelem kohézidja, ami a leheté legnagyobb biztonsagot és a legkisebb
traumatizaciot biztositja a 18 év alatti személyi kér szamara a buintetéeljaras soran.

A Barnahus hdzak a gyermek kiszolgaltatottsaganak enyhitése érdekében-, a
bincselekményrdl torténd kihallgatds soran konnyitik meg a kiskord sértettek
rendkivil viszontagsagos helyzetét. Alapjaiban a rendszer a biintetSeljaras
sikerességét is nagy mértékben néveli, hiszen sok esetben az egyetlen érdemi és
relevans bizonyiték a gyermek vallomasa, igy tehat rendkiviil nagy a presszié az
igazsagszolgaltatason a tekintetben, hogy megteremtse a kohéziot a gyermek aldozat
védelme és a bincselekmény felderitése-, ezaltal az eljaras eredményessége kozott.
Mindezt kivaléan prezentdlja a Barnahus négy alappillérét demonstrdld szo:
biztonsag, segitség, itélet, eredmény.

Hazai pozitivumként megemlitheté a Hintalovon Gyermekjogi Alapitvany
kezdeményezése, amely a gyermekek sérelmére elkdvetett bincselekmények
szamanak csokkentése és a kiskord aldozatok védelme érdekében egyarant
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tevékenykedik. A kezdeményezés kivaltképp azért szinvonalas és innovativ, mert
folyamatos egyiittmikodésben allnak a koézoktatasi intézményekkel, tovabba
torekvésik kiterjed az alaptanterv oly moédon val6 atformalasira, amely
konstruktivan hathat a kiskord személyi kor aldozattd valasanak kockazat-
csokkentésére.

A Hintalovon Gyermekjogi Alapitvany nevéhez k6tédik a Nemecsek Program
is, amely a gyermekek intézményen belili bantalmazasa és zaklatdsa ellen kivan
fellépni.

Lathat6 tehat, hogy pozitiv hazai kezdeményezésekbdl sincs hiany, azonban
konszenzusként megallapithatjuk, hogy a gyermekek sérelmére elkGvetett
bincselekmények megel6zése és visszaszoritisa-, nem utolsé sorban az aldozattd
valt gyermekek védelme érdekében torténd fellépés folyamatos ismeretfrissitést és
innovativ, egyarant eset-, és személykézpontu szemléletet igényel.

5. Aldozatbél elkvetd

A gyermekbantalmazas megel6zése azért is kell, hogy tarsadalmunk és leginkabb
igazsagszolgaltatasunk szamara prioritas legyen, mivel sajnos nem elenyészé szamu
jelenség, hogy az egykori aldozatbél binelkévetd valjon.

Els6ként szemlélhetjiik azon példdkat, amikor a csaladon belili erszak kiskora
aldozata eléri azt az életkort és leginkabb fizikai fejlettséget, hogy megtorolja a
bantalmazéjan az elszenvedett gy69trelmeket. A hiraddsokbdl-, kilénbo6z6
médiumokbdl sajnos id6rél-idére eldkertilnek ezek az esetek, hogy a — legtébb
esetben szil6kt6l — elszenvedett bantalmazas aldozatai ,,megelégelik” a
kinszenvedést, amelyet a csalddjuk altal megélnek, és sajnos nem elenyészé
precedens-szamban ez akar emberdléshez is vezethet.

Czenczer Orsolya, A gyermekbantalmazis és az erGszakos bulnelk6vetés
Osszefiiggéseinek vizsgalata a hazai buntetés-végrehajtasban c. irasaban nemzetkdzi
kitekintéseket is alapul véve alatdmasztotta azon hipotézist, miszerint a
gyermekkorban elszenvedett bantalmazas egyértelmien 6sszefliigghet a késébbi —
er6szakos  —  blnelkévetévé — valas  redlis  esélyének  nagysdgaval.
A holland-marokkéi  kutatds mintajara Magyarorszagon is elvégzett kutatas
egyértelmien megleps eredményeket mutatott. A kutatas célcsoportja jogerésen
elitélt fiatalkoraak voltak, akik szabadsagvesztés biintetésitket t6ltétték.

A kutatas jelentds meglepetéseket okozott. Az, elsd ilyen, hogy ag apai és azg; anyai skdldkon
basonld ardnyii valaszaddsi frekvencia volt jellemzd és kiemelhetd, hogy a kemény bandsmid, a
testi fenyités, a birdlat, a feketebardny-szerep, a szégyenérzet és a biintetés tételeknél a minta jelentds
hdnyada #igy nyilatkozott, hogy soha nem tapasztalt ilyesmit egyik s3iild részérdl sem. S6t, a
sgeretet, a vigasztalds, a biisgkeség Rimutatdsa a vdlaszadok tobbségénél nagyon gyakran
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eldfordult. Az anyai skdlin a tilzott aggodalom a minta tobbségi részében sgintén gyakori
tapasztalat volt.”

Ezen kutatas eredményeiben — a szerz4 allaspontja szerint is — kézrehathatnak
torzité tényez6k, mind akar az, hogy pozitivabb szinben tintessék fel magukat és
csaladjaikat, akar az eltér6 szociokulturalis hattér, akar a pozitiv sziléi-kép
védelmének motivacidja.

A csaladi hattér s a blnelkdvetévé valas korrelacidjanak vizsgalatat célozta
Tamasi Erzsébet — Bolyki Orsolya - Sarik Eszter: Az emberdléshez vezetS ut
rizik6faktorai fiatalkoraak és fiatal felnSttek koérében c. kutatdsa is, amely
kifejezetten az emberdlés blntettének elkévetdire specializalédott. Az eredmények
egyértelmden alatamasztjdk azon feltevést, miszerint a fiatalon blnelkévetévé valt
személyek nagy szazaléka szarmazik rendezetlen csaladi koriilmények kozil.

A csalddi stabilitds fontossdgdl igazoljak azok ag adatok, amelyek szerint a terbelteknek
mindossze 22,4 szdzaléka ndtt fel a sajit sziileivel, kétsziilds, strukturdlis sgempontbol rendezert
csalddban. A mintdban a ,,2dirds” csaladi viszonyok voltak a jellemzdk. ..""

Természetesen egyértelmd, hogy valamennyi bincselekményi kor elkévetését
mas-mas tényezSk indikdljdk markansabban, azonban nagyobb valdszinliséggel
valhat egy olyan fiatal biinelkovet6vé, aki mar az élete elején elszenved bizonyos
,hatranyokat” — ez esetben gyermekbantalmazas aldozata. Hiszen ha
belegondolunk, a bindzés — mint devians, vagy mas sz6val antiszocialis magatartas
— a szocializaci6 hianyabdl eredeztethet6 tobbek kézott, s mint tudjuk, a
szocializacio elsédleges szintere a csalad.

Osszegzé  konklizidként megéllapithatd, hogy specifikus  biinmegel6zési
strukturdkra van sziikség azon fiatalok szamara, akik a budnelkévet6vé valas
rizikbfaktorainak vetilletében tébb-, illetve magasabb kockazatnak vannak kitéve.

Jogszabalyjegyzék

2012. évi C. térvény a Bintet6 Torvénykonyvrdl

Felhasznalt irodalom

4 CZENCZER O.: A gyermekbdntalmazds és ag erdszakos biinelkovetés osszefiiggéseineke vigsgilata a hazai biintetés-
végrehajtdsban, 2018.

5 TAMASI E. — BOLYKI O. — SARIK E.: Az emberdléshez vezetd ut rizikdfaktorai fiatalkortak és fiatal
felnéttek korében. Kriminolggiai tannlmdnyok 51., 2014.
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1. Introduction

After the communist coup in Czechoslovakia in February 1948, which was also
described in contemporary texts as a victory over the bourgeoisie or a victory of the
working class,! the society came to the conclusion that it was necessary to transform
the state and its entire establishment in the spirit of communism. However, before
communism could be established in Czechoslovakia, a socialist society had to be
built. This consisted in particular of the participation of the workers in the
administration of the state, be it legislative, executive or judicial.? This participation
of the socialist society, whose more general name was socialist democracy, was the
basic precondition for the creation of the desited communist social self-
government. This paper therefore provides an introduction to socialist democracy,

* Mgr. Petra Zapletalova, Department of the History of the State and Law, Faculty of Law, Masaryk
University, Brno, Czech Republic
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! LAKATOS, M.: K otazce prohlubovini a roz$ifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenisenim nékterych funkei stitnich organt ve vykonu soudnictvi na spolecenské
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its theory and then its application in practice, however controversial, especially in
the judiciary, which reached its peak in the 1960s.3

Socialist democracy in the judiciary could also be seen in the institution of the
lay judge, which was an early manifestation of this idea. It must be said, however,
that this was not an original idea, as lay judges had existed since 1945 before the
coup.* According to Act No. 319/1948 Coll. on the Humanisation of the Judiciary,
a lay judge could be anyone who had Czechoslovak citizenship, was registered in
the permanent electoral register, was of good moral status, was reliable and was
committed to the idea of a people's democratic system.> These judges were equal to
professional judges in their decision-making process and sat at all levels of court,
which could lead to problems, as the lay judges also decided the appeals, for
example, where the legal correctness of the decision was considered, not the facts.

However, this article will mainly discuss the social institutions that were typical
for socialist democracy in the 1960s, namely the Comrades’ Coutts and the Local
People's Coutts.

2. Socialist Democracy

The idea of socialist democracy has existed since the coup in the Soviet Union.
As eatly as Vladimir Ilyich Lenin claimed:

"Democracy is of immense importance in the liberation struggle of the working class against
the capitalists. But democracy is absolutely not a limit to be crossed, but only a stage on the road
Jfrom feudalism to capitalism and from capitalisn to communism."

The meaning of the term socialist democracy can be characterised as an active,
broad participation of workers in the administration of the state and the
management of the economy. This participation of the proletariat lead to the next
stage of development. Socialist democracy was seen as the line of development
towards the desited communist self-government and a perfect communist society.
The forerunner of socialist democracy was the dictatorship of the working class,
which was transformed into a people's government through the elimination of social
classes.”

3 LAKATOS, M.: K otdzce prohlubovani a rozsifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkef stitnich organia ve vykonu soudnictvi na spolec¢enské
organizace. Stdt a prdvo, 1963/9, 131.

* Ibid.

5 Section 11 Act No. 319/1948 Coll., on the Humanisation of the Judiciary

S LENIN, V. L: Vybrané spisy ve dvou svaguich, sv. 2. Praha: Svoboda, 7950, 194-195.

7 LAKATOS, M.: K otdzce prohlubovani a rozsifovani socialistické demokracie ucast pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkei stitnich organi ve vykonu soudnictvi na spolec¢enské
otganizace. Stdt a pravo, 1963/9, 131.
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Socialist democracy was also the recognition that the dictatorship of the
proletariat could only exist as a democracy of the working people. Only in this way
could there be full participation by the broad masses of the people in the running
of the state® It is important to note, however, that simply getting people to
participate was not, and could not be, enough. According to theories, the deepest
source of socialist democracy (apart from the participation of the workers) lies in
the already developed economic system and the socialist ownership of the means of
production. Only after socialist management and the participation of the proletariat
in the management of the state could the further development of the economy,
culture and the educational function of the state take place.” And after this
development was realised, communism could be established, as mentioned above.

However, the rapid efforts to develop public and economic life along the lines
of socialist democracy were accompanied by many problems. One of these was the
phenomenon of delegating more and wider powers to lower authorities than they
had ever exercised before, without the necessary support from the ministry or other
higher institutions. This ultimately led to the opposite of what was intended. These
organs, in an attempt to secure the desired participation of the proletariat, eventually
began to violate socialist legality and state discipline. In response to this, the articles
of the time stated that the other important tasks, apart from socialist democracy,
were the consolidation of socialist legality and the unconditional fulfilment of state
tasks.!” The proletarian character of legislation (socialist legality) and the people's
interest in its implementation could only be achieved through the active
patticipation of the general public.!!

Throughout the communist regime the socialist democracy was discussed a lot,
not only in Czechoslovakia. Academic articles of the time often spoke about a
difference between the theory of socialist democracy and its practice, pointing to
excessive formalism. It was noted that, in the spirit of socialist democracy, various
commissions and sub-commissions were set up to involve as many people as
possible, but without much meaning. This meant that commissions were set up
without much purpose and led to inefficiency.!?

The socialist democracy in the judiciary in Czechoslovakia became popular in
the late 1950s and early 1960s. This was mainly due to Nikita Khrushchev's speech
at the XXI. Congtess of the Communist Party of the Soviet Union in early 1959,

8 BARTUSKA, J.: Denné upeviiovat socialisticky stat a socialistickou zdkonnost — stily odkaz Velké fijnové
socialistické revoluce. Socialistickd zikonnost, 1957/9, 531.

% Ibid.

10 NEBL, J.: Stéle roz§ifovat spojeni prokuratury s pracujicimi. Socialistickd zikonnost, 1959/ 9, 531-532.

' BARTUSKA, J.: Zprava generilniho prokuritora o stavu socialistické zakonnostl. Socalistickd zikonnost,
1961/ 9, 526.

12 MLYNAR, Z.: K nékterym teotetickym otizkim vselidové socialistické demokracie. Pravnické stidie,
1963/1, 6.
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the directive of the Political Bureau of the Central Committee of the Communist
Party of the Czechoslovak Republic on 21 April 1959, and the speech of deputy Jiif
Hendrych at the meeting of the Central Committee of the Communist Party of the
Czechoslovak Republic on 8 December 1960. In his speech, Hendrych reflected on
the continued existence of exploiters in society and the need to eliminate them by
deepening the participation of the socialist people in the functioning of the state
and, among other things, in the judiciary itself.!3

However, the first influences of popular participation in the judiciary had already
appeared eatlier, for example through the institution of the Extraordinary People's
Courts, which operated between 1945 and 1948, and the institution of the State
Court, which operated between 1948 and 1953, or the aforementioned institution
of the Lay Judge. As far as the Extraordinary People's Courts were concerned, they
ruled on the basis of the Decree of President Edvard Bene§ No. 16/1945 Coll. on
the Punishment of Nazi Criminals, Traitors and their Helpers and on Extraordinary
People's Courts and its subsequent amendments. On the basis of this decree, the
Extraordinary People's Courts dealt with crimes (e.g. denunciation, membership of
German Nazi organisations, crimes against the state, crimes against persons)
committed by persons during the Second World War. These courts sat in a five-
member chamber consisting of a president (a professional judge) and lay judges (i.e.
people appointed by the government on the recommendation of national
committees'¥).!3 The State Court was established after the February coup to conduct
so-called political trials on the Soviet model. These were trials of people who had
violated the provisions of a controversial law, the Act on the Protection of the
Socialist Republic (covering offences such as treason, unauthorised departure from
the republic and espionage).'® The State Court sat in a five-member chamber, with
a president, two professional judges and two lay judges.!”

The next stage in the influence of socialist democracy on the administration of
justice can be seen in the establishment of disciplinary commissions under Act No.
24/1957 Coll. These disciplinary commissions wete established as an organ in
enterprises and dealt with workers' misconduct. The social organisations wete active
in the enterprise (usually the revolutionary trade union movement) also participated

13 LAKATOS, M.: K otizce prohlubovani a rozsifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkef stitnich orginia ve vykonu soudnictvi na spolec¢enské
otganizace, Stit a pravo, 1963/9, 133-134.

14 Local committees were the representatives of the Central Committee in charge of the administration
of municipalities in Czechoslovakia between 1945 and 1990.

15 LAKATOS, M.: K otizce prohlubovani a rozsifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkci stitnich organi ve vykonu soudnictvi na spolec¢enské
otganizace, Stdt a pravo, 1963/ 9, 131; Presidential Decree No. 16/1945 Coll., on the punishment of Nazi
criminals, traitors and their helpers and on Local People’s Court.

16 Act No. 231/1948 Coll,, for the protection of the People's Democratic Republic.

17 Sections 5 and 21 of Act No. 232/1948 Coll., on the State Court.
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in the work of the disciplinary commissions. It was a small step from this institution
to the creation of the Comrades' Courts, which to some extent teplaced the
disciplinary commissions and involved the wider collective.!8

3. Comrades’ Courts

In Czechoslovakia, the establishment of Comrades’ Courts began in 1959,
following the example of the Soviet Union, where this institution had been in
operation, with minor interruptions, since 1917.' Their establishment was
promoted by a directive of the Political Bureau of the Central Committee of the
Communist Party of Czechoslovakia on 21 April 1959, which set out ideas for the
development of socialist justice and public participation in the administration of
justice, as well as for the realisation of socialist democracy and the fight against
crimes.?? It should also be noted that this idea of realising socialist democracy did
not originate in Czechoslovakia, as it was partly taken from the conclusions of the
XXI Congtess of the CPSU.?! Nikita Khrushchev spoke at this congress and said
that it was necessary to broaden the participation of workers in the building of
communism. These ideas were later taken up by other Eastern bloc countries.?

The Comrades’ Court, despite its name, was not a court but an elected social
organ outside the structure of the judicial system. The success of this organ was in
the action of the whole community against an individual who had behaved
unlawfully or immorally, with the aim of punishing him,? but the Court was also
intended to have a preventive and educational effect on the whole of society.?* It is
interesting to note that these courts in Czechoslovakia were never regulated by law
(unlike similar institutions in other socialist states). Among the few documents that
did exist were the implementing instructions of the Minister of the Interior and his

18 LAKATOS, M.: K otizce prohlubovéni a rozsifovani socialistické demokracie ucasti pracujicich na

vykonu soudnictvi a pfenasenim nékterych funkei stitnich organt ve vykonu soudnictvi na spolecenské
otganizace, Stit a pravo, 1963/9, 132-133.

zdkonnost, 1959/ 8, 488-489.

20 Security Services Archive (hereinafter referred to as ,,SSA®) Fund: Socialist Legality, sign. A 6/2 1. 51,
7.

21 SSA, Fund: Plan of political and organizational provision of the resolution of the Central Committee
of the Communist Party of the Czechoslovak Communist Party of 21 April 1959; Draft resolution of the
plenum of the Central Committee of the Communist Party of the Czechoslovak Communist Party at the
Ministry of the Intetior of 14 March 1961 on the state of implementation of the directives of the Central
Committee of the Czechoslovak Communist Party of 21 April 1959, sign. A 24 ij. 135, 2.

22 PLUNDR, O. — VANECEK, S. — VIESKA, J.: Mistni lidové soudy a zkusenosti se soudruzskymi soudy v
jinych zemich socialistického tabora. Spolecenské védy, 1961/ 5, 3—4.

23 SSA, Fund: Act on Administrative Liability, sign. A 6/2 1. 91, 132.

24 SSA, Fund: Written material from the analysis of criminal activity in Czechoslovakia, sign. A 6/1 ij.
210, 51.
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resolution of 1960, in which the Minister alluded about the haphazard and
uncontrolled establishment of new institutions in an attempt to prevent it. They also
regulated the obligation to obtain the approval of the District National Committee
for the establishment of a new court.?> In addition to these documents, the courts
were governed by the principles of the individual regional trade union councils. 2
These principles were usually referred to a document known as 'Provisional
Guidelines on the Comrades’ Courts’ or "Provisional Rules of the Judicial Coutts'.
The content was identical and based on the Soviet Rules of the Comrades’ Courts.?’
It should be mentioned that the legal regulation of these courts was being prepared,
but in the end the legislators came to the conclusion that they would create a new
institution, not necessatily related to the Comrades’ Courts. This institution will be
described in the next chapter.

Comrades’ Courts dealt mainly with acts that disturbed work discipline, public
order or socialist coexistence. The most common cases could be classified under
work discipline: drunkenness at the workplace, negligent performance of work
duties, damage to or theft of personal or socialist property and attacks on the
personal integrity of co-workers. Violations of socialist coexistence (and public
order) could include insults or slander and the other offences mentioned above, but
also immoral behaviour in public or private life (such as failure to pay child support
or to fulfil maintenance obligations towards parents).?® It should be noted, however,
that the composition of cases heard by the Comrades' Coutt usually depended on
the location of the court.? Comrades' Courts were set up in companies ot
municipalities. If they were set up in a company, they usually came under the local
revolutionary trade union movement, and these courts ruled on acts that disturbed
work discipline. If a comrades' coutt was set up in a commune, it was set up by the
local national committee, and these institutions mostly judged acts that violated
socialist coexistence.?

As mentioned above, it was an elected social organ. The comrades’ court was
established for one year and its members were elected by the workers of the
enterprise or by the residents of the community. The judges were chosen very

25 DOCKAL, M.: K histotii soudruzskych soudt. Sbornik praci Filozofické fakulty Brno, 1962/11, 105.

260 LAKATOS, M.: K otizce prohlubovani a rozsifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkef stitnich orginia ve vykonu soudnictvi na spolec¢enské
organizace. Stdt a prdvo, 1963/ 9, 135.

27 SSA, Fund: Act on Administrative Liability, sign. A 6/2 ij. 91, 446-472.; DOCKAL, M:. K histotii
soudruzskych soudd. Shornik praci Filozofické fakulty Brno, 1962/ 11, 105, 108.

28 LAKATOS, M.: K otdzce prohlubovini a rozsifovani socialistické demokracie uc¢ast pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkci stitnich organt ve vykonu soudnictvi na spolec¢enské
otganizace. Stit a pravo, 1963/9, 137.; SPICI\A R.: Soudruzsky soud v nasem zavodé. Bruénsky Svermovite:
Zdvodni Easopis zaméstnancii Jana Svermy n.p., nositele Ridu price, 1960/ 17, 4.

29 DOCKAL, M.: K historii soudruzskych soudb. Sbornik praci Filozofické fakulty Brno, 1962/11, 105.

30 DOCKAL, M.: K historii soudruzskych soudd. Sbornik praci Filogofické fakulty Brno, 1962/11, 105.
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carefully by the other members of the collective. These judges had to be people who
could serve as role models for others with the best socialist thinking and who had
authority over others in society. Elections were held at factory’s conferences of the
revolutionary trade union movement?' at general meetings of the trade union
movement® or at a public meeting of the local national committee. It is certainly
not without interest that a professional judge could not become a judge of a
comrades’ court. He or she could, however, take part in the preparation of a case.?
A professional judge also helped to educate not only the judges of these comrades'
courts, but also members of the collective.?

The number of elected members of the court was 5 to 8% and they usually sat
in three-member or five-member chamber.’ The chamber consisted of a president
and other judges. The main task of the president of the chamber, apart from
presiding over the trial, was to determine and inform the collective when and where
the hearing with the guilty person would take place, usually after working hours in
the factory or in the local national committee building.?” In fact, the purpose of the
Comrades’ Courts was to expose the guilty party (the violator of socialist
coexistence) to the widest possible circle of workers or fellow citizens, so that an
educational effect could take place.’®

Court proceedings were initiated by a petition, which could be filed, for example,
by a workers' committee, a national committee, the head of a factory committee of
a revolutionary trade union movement, a court, a public prosecutot's office, or
individual citizens.® Hearings were then held in public, with the active participation
of the public. This meant that, with the permission of the president of the chamber,
any member of the public could intervene in the hearing and ask questions,
comment on the case and on the guilty person.*’ After the hearing, the judgment
was then delivered.#!

31 SPICKA, R.: Soudruzsky soud v nasem zavodé. Brucusky Svermovik: Zdvodni asopis zaméstnancii Jana
Svermy n.p., nositele Radn prace, 1960/ 17, 4.

32 TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 5, 2.

33 DOCKAL, M.: K historii soudruzskych soudti. Sbornik praci Filozofické fakulty Brno, 1962/ 11, 105.

3 TRTILKOVA, ].: Beseda se soudci. Mosilana, 1959/ 13, 2.

35 TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 29, 1.

36 SPICKA, R.: Soudruzsky soud v nasem zavod&. Bruénsky Svermovik: Zdvodni éasopis zaméstnancii Jana
kY vermy n.p., nositele Ridu price, 1960/ 17, 4.

3T TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 29, 1.

3 LAKATOS, M.: K otdzce prohlubovani a rozsifovani socialistické demokracie ucasti pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkei stitnich organt ve vykonu soudnictvi na spolecenské
organizace. Stit a pravo, 1963/9, 136-137.

3 TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 5, 1.

40 DOCKAL, M.: K historii soudruzskych soudd. Sbornik praci Filogofické fakulty Brno, 1962/11, 107,
TRTILKOVA, ].: Soudruzské soudy. Mosilana, 1960/29, 1.

4 SSA, Fund: Act on Administrative Liability, sign. A 6/2 1. 91, 452-453.
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If the summoned person was found guilty of immoral behaviour, a punishment
could be imposed. The sanctions listed in the Provisional Rules depended on the
seriousness of the offence committed and included: an obligation to apologise
publicly to the victim or the collective, a comradely warning, a public reprimand. As
a last resort, the court could recommend to the management of the company that
the offender should be transferred to a lower-paid job or one that did not involve
the handling of material goods. In serious cases, the court could recommend to the
management that the offender should be dismissed.*?

Sometimes the court would order sanctions other than those specified in the
court's rules. This was, of course, not permissible, but the decision was also not
enforceable.®® An appeal could not be filed against the decision of the Comrades'
Court.#

In mid-1960 there were 763 Comrades’ Courts in Czechoslovakia. 692 of them
were set up in factories.® But the activities of these institutions were terminated by
the entry into force of the new Act No. 38/1961 Coll. on Local People's Coutts.
This act introduced Local People's Courts, which in principle can be regarded as the
successors of the Comrades’ Courts.

3.1. The Comrades’ Courts cases

In this part of this article, some of the cases heard by the Comrades’ Coutts in
Czechoslovakia are mentioned. Need to say that the cases were often related to
alcohol.

The first case happened in November 1959 in the small village named Hedvikov,
where a young man was returning home from an event at night and causing damage
to the public space. He knocked down street signs, tore up trees and more. During
the trial, the man felt very guilty and regretted what he had done. After the hearing,
the court ordered him to restore everything to its original state and to apologise
publicly.#’

The second case was in 1960 in company named Jihostroj. Their Comrades’
court heard the case of a worker who had not come to work for seven days. The
reason for his absence was that he had got drunk during the Christmas holidays and

42 TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 5, 1-2.

# Cf. KRLIN, Z.: Vedouci brigdd socialistické price ¢leny soudruzského soudu. Soudee 3 lidu, 1960/ 2, 53.;
TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 5, 2.

# TRTILKOVA, J.: Soudruzské soudy. Mosilana, 1960/ 29, 1-2.

# LAKATOS, M.: K otizce prohlubovini a rozsifovani socialistické demokracie ucast pracujicich na
vykonu soudnictvi a pfenasenim nékterych funkci stitnich organi ve vykonu soudnictvi na spolec¢enské
otganizace. Stdt a pravo, 1963/9, 136.

46 SSA, Fund: Report on the situation in the fight against crime in the first half of 1960, sign. A 24 i;.
197, 34.

47 SRAMEK, A.: Soudruzské soudy na ¢aslavskych zavodech. Soudce 3 lidn, 1959/12, 370.
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for that reason he was unable to come to work. The hearing was open to the public
and his coworkers were present and active during the proceeding. They commented
on his behaviour during his shifts, how he could handle his work in a drunk or sober
state. The accused stated that he felt humiliated and sorry for bothering his
colleagues and promised to get better and to stop drinking alcohol. After the
hearing, the court gave him a public reprimand and decided that double the number
of days he had been absent should be deducted from his leave.*®

Another case is about ]. F. His excessive alcohol consumption led to frequent
absences from work and disruption to the factoty's work schedule. The court
therefore ruled that if he continued to behave in a similar manner for the next two
years, he would be dismissed from the factory. The coutt also ordered that his salary
be transferred to his wife for the same period.®

The last mentioned case is about J. P. On 25th July 1961 was a trial with him.
He had a long history of violating safety rules, disrupting workplace discipline and
being absent from work frequently. In addition to this violation of the principles of
socialist co-existence, he was guilty of verbally abusing and threatening his superiors
and of violating the work rules of the entire company. The comrades® court gave
him a public reprimand, an obligation to apologise publicly to his colleagues, and
the court also applied to have him removed as a public security assistant.>

4. Local People’s Courts

As mentioned in the previous chapter, the Local People's Coutts could be
described as the successors to the Comrades’ Courts. However, there were
fundamental differences between these institutions. One of the most important
differences was the fact that the Local People's Coutts were already regulated by
law, namely by Act No. 38/1961 Coll. on the Local People's Coutts, and also by
Article 98, paragraph 2, and Article 101 of Constitutional Act No. 100/1960 Coll.
However, the first mention of the legal regulation of this institution appeared in the
resolution of the Central Committee of the Communist Party of the Czechoslovak
Republic on 8 December 1960 on the further consolidation of socialist legality and
the humanisation of the judiciary.>!

4 KRLIN, Z.: Vedouci brigid socialistické prace ¢leny soudruzského soudu. Soudce 3 lidu, 1960/ 2, 52—53.
4 Anon.: Pomize soudruzsky soud zachranit rodiné otce? TOS Rijnovy cil — Zavodni éasopis zdvodu Velké
75nové revoluce TOS Kurim, 1960/ 28, 2.

50 Anon.: Soudruzsky soud zasedal. bruénsky Svermovik, zdvodni noviny zaméstnanci avodsi Jana Svermy n. p. -
nositele tddu prdce. 1961, 4.

51 PLUNDR, O. — VANECEK, S. — VIESKA, J.: Mistni lidové soudy a zkusenosti se soudruzskymi soudy v
jinych zemich socialistického tabora. Spolecenské védy, 1961/ 5, 32.



Petra Zapletalova
The Manifestation of Socialist Democracy in the Judiciary in the 1960s in Czechoslovakia

The second important difference between the Comrades’ Courts and the Local
People's Coutts is closely related to the first difference, since the Local People's
Courts have already become the part of the judicial system.>?

One of the main purposes of these institutions, as explained in the previous
chapter, was to educate socialist society to respect social order and the rules of
socialist coexistence, and also to deepen the patticipation of working people in the
administration of justice.>

Local People's Coutts, like the Comrades’ Courts, wete set up in enterprises ot
places of residence. They were established only in places where it was necessary to
maintain socialist legality and to supervise the observance of socialist morality and
its further development. However, courts could not be established in municipalities
with fewer than 3,000 inhabitants,> in independent agricultural cooperatives, in
organs of state administration and state power, or in military units. If a court was
set up in a company with several factories, the courts could be set up for each
individual factory. Municipalities with a population of 10,000 or less also had a court,
but large cities could have a coutt for a single district. The establishment of a Local
People's Court was decided on the basis of a proposal from the council of the local
National Committee. This proposal could be made by the revolutionary trade union
movement in the enterprise or by the local national committee.>

The Local People's Courts dealt with misdemeanours, minor property disputes
and certain criminal offences.®® The offences included, for example, acts damaging
socialist property or private property (theft, embezzlement, fraud, unauthorised use
with a value not exceeding CSK 500),% acts against the socialist economy (running
a private manufacturing business),® offences against socialist coexistence
(inappropriate behaviour, threats, slander, fighting, drunkenness),> offences against
family relations and the interests of child development, or offences against labour
discipline (violation of safety regulations, drunkenness at work, unexcused
absenteeism).* Property disputes included disputes where the value did not exceed
CSK 1,000 and the plaintiff requested a decision by the Local People’s Courts on

32 Article 98(2) of Constitutional Act No. 100/1960 Coll,, Constitution of the Czechoslovak Socialist
Republic.

33 TOLAR, J. — PRENOSIL, G. — LAKATOS, M.: Mistni lidové soudy. Praha: Ceskoslovenské akademic véd,
1965, 23.

3 SSA, Fund: 3rd meeting 20.1.1961, sign. A 2/2ij. 1181, 47.

35 TOLAR, J. — PRENOSIL, G. — LAKATOS, M.: Mistni lidové sondy. Praha: Ceskoslovensks akademie véd,
1965, 24.

50 Sections 11 and 12 of Act No. 38/1961 Coll,, on Local People's Courts; SSA, Fund: 3rd meeting
20.1.1961, sign. A 2/21ij. 1181, 3-4.

57 Sections 16 and 18 Ibid.

58 Section 17 Ibid.

%9 Section 19 Ibid.

00 Section 21 Ibid.
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the dispute.®! Finally, the courts could also deal certain offences referred to them by
the public prosecutor or the district court.®? With regard to local jurisdiction, an
employee was subject to the local jurisdiction of the court of his place of work; if
the offence was committed by a citizen, the local jurisdiction was the court of his
place of residence. It should also be mentioned that the person tried for an offence
had to be over 15 years of age.%

Like the Comrades’ Coutts, the Local People's Coutt was a socially elected body.
The judges were elected by public vote at a meeting of the revolutionary trade union
movement from the workers' collective in the case of workplace coutts, or at a
public meeting of citizens in the case of local people's courts set up in the place of
residence. Their term of office was 2 years. The elected judge had to be over 21
years of age. He or she had to be respected, authoritative and trusted by the
members of the collective. Once elected, the judges elected the president and vice-
president of the Local People's Court.*The judges then had to take a written oath
to the president, which read as follows:

"I promise to be faithful to the Czechoslovak Socialist Republic and to the cause of socialism,
to obey the Constitution and other laws and to interpret them in accordance with the socialist sense
of justice.” %>

Proceedings at the Local People's Court could be initiated by a petition filed by
a national committee, another state organ, a court, a procurator, a social
organisation, the management of an enterptise, a citizen/worker or by the coutt on
its own initiative. The presiding judge would then set the date (the hearing had to
be held within 30 days of the petition being filed) and place. The ordered hearing
was then held in public, again with active public participation.® This hearing took
place before a three-member chamber.®” After clarifying the matter, the chamber of
the Local People's Court delivered its verdict. If the court decided on an offence
referred to it by the procurator or the coutt, it informed the procurator or the court
of the outcome of the hearing.%

If the court found the accused guilty, it could impose a reprimand, a public
reprimand, a fine of up to CSK 500, a deduction from wages of up to 15 % for a
maximum period of 3 months, or the court established at the wotkplace could order
the transfer of the convicted person to a lower position or to another section of

1 Section 22 Ibid.

92 Section 13 TIbid.

03 Section 12 and 14 Ibid.

4 Section 8 and 9 Ibid; SSA, Fund: 3rd meeting 20.1.1961, sign. A 2/21. 1181, 3.

95 Section 10 Ibid.

% TOLAR, J. — PRENOSIL, G. — LAKATOS, M.: Mistn/ lidové soudy. Praha: Ceskoslovenska akademie véd,
1965, 101.

7 SSA, Fund: 3rd meeting 20.1.1961, sign. A 2/21j. 1181, 5.

%8 Section 30 of Act No. 38/1961 Coll., on Local People's Courts.

241



Petra Zapletalova
The Manifestation of Socialist Democracy in the Judiciary in the 1960s in Czechoslovakia

work for a maximum period of 6 months. In addition to these punishments, the
court could order the confiscation of the property used to commit the offence or
the obligation to pay compensation.®

The decision of the Local People's Court could be appealed. The appeal was
lodged orally or in writing with the president of the Local People's Court or his
deputy within 15 days of the judgement.”® It could be lodged by a citizen, the
procurator or the authorities or organisations that had submitted the petition. The
appeal was then decided by the district court.” An appeal could also be lodged
against a final judgement of the Local People's Coutt, which was also decided by the
district court.”

Recording of the number of courts began relatively soon after their
establishment, but some sources give different information.” According to the
archives, in 1962 there were 442 Local People's Court in Czechoslovakia in factoties
and 407 in municipalities.” In the first half of 1965 the number rose to 557 in
factories and 459 in villages.”> At the end of 1966 there were 527 courts in factories
and 470 in municipalities.”

At the beginning of the establishment of this institution, there was enthusiasm
from society in Czechoslovakia, but over time this enthusiasm waned and the idea
of contributing to the development of a socialist society disappeared. This was also
due to the turbulent political situation in Czechoslovakia, where opinions and views
on communism were divided and sharpened. Everything culminated in the period
of normalisation, when the new leadership of the Communist Party of
Czechoslovakia took over and, according to the recommendations of the Soviet
Union, real socialism was to be implemented. This led to the abolition of the Local
People's Court by Act No. 150/1969 Coll., on misdemeanours, when the power to
judge these illegal acts was transferred to the national committees and ordinary
coutts.

% Section 31 Ibid.

"0 JUTTNER, A.: Obéan pred soudem: Co by mél 3ndt kagdy 3 nds. Praha: Orbis, 1970, 78.

"1 Section 33 of Act No. 38/1961 Coll., on Local People's Coutts.

72 Section 39 Ibid.

73 See SSA, Fund: 3rd meeting 20.1.1961, P. 96; SSA, Fund: Judicial Statistical Yearbook for 1967
prepared by the Ministry of Justice of the Czechoslovak Socialist Republic — criminal part, sign. H 1-4 ij.
1036, 166; SSA, Fund Report on the state and development of crime in the Czechoslovak Socialist
Republic in 1964 in connection with the activities of the courts,sign. H 1-4 i.j. 739, 56; LAKATOé, M.:
K otazce prohlubovani a rozsitfovani socialistické demokracie Gcasti pracujicich na vikonu soudnictvi a
pfenasenim nékterych funkei stitnich orgind ve vykonu soudnictvi na spolecenské organizace. Stit a
prdvo, 1963/ 9, 140.

74 SSA, Fund: Report on the state and development of crime in the Czechoslovak Socialist Republic in
1964 in connection with the activities of the courts, sign. H 1-4 i.j. 739, 56.

75 SSA, Fund: 3rd meeting 20.1.1961, 96.

76 SSA, Fund: Judicial Statistical Yearbook for 1967 prepared by the Ministry of Justice of the
Czechoslovak Socialist Republic — criminal part, 166.
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4.1. The Local People’s Courts cases

Again, these cases were often related to alcohol or avoiding work. But from time
to time, these courts had also dealt with offences against civil coexistence. Often,
however, cases did not end with a conviction, but with a settlement or withdrawal
of the petition for a hearing.

In November 1961 V. K. got into a verbal fight with his mother-in-law, A. B.
After returning home from work, he attacked her, stomped on her and later hit her
in the face with his hand until she fell. He was then invited to an interview at the
local People's Court to explain the situation before the case was heard. His mother-
in-law, A. B. was also invited, but she excused herself due to illness and then asked
the court not to continue with the case as a settlement had been reached.

The second case is about M. Z. On 25th April 1962 M. Z. was in a drunken state
in a restaurant, harassing diners at other tables. He later regretted his actions and
promised to avoid similar offences in front of the collective. The local people's court
reprimanded him.

Another case was on 1 November 1963, when the Local People's Court ruled
on the case of a man, E.F., who had been found guilty of exposing his genitals in
the afternoon of 24 July 1963 in the town baths, thereby causing public outrage. The
court therefore gave him a severe public reprimand.

The next case happened between May 1964 and March 1965 when a man named
Z. C. avoided 36 work shifts at the Jan Sverma factory without a serious reason.
After the trial, Z. C. was fined 400 CSK for his anti-socialist behaviout.

The last one is small case of woman named B. F. On 3rd January 1966 B. F.
stole black boots, which worthed 200 CSK, from her neighbour M. P. After the
hearing she was given a public reprimand.

5. Conclusion

Socialist democracy in the judiciaty, following the example of the Soviet Union,
as mentioned above, manifested itself in Czechoslovakia at the end of the 1950s and
the end of the 1960s. Although it is possible to find positive reactions to the
institutions created in the spirit of socialist democracy in contemporary articles, it is
necessary to point out the difference between the presented and actual success of
these institutions. Official texts or articles mention that the Comrades Courts and
Local People's Coutts were very popular in society and that many citizens welcomed
the holding of proceedings in these courts with much more enthusiasm than if the
proceedings had taken place in the ordinary courts. However, if the reader goes
beyond these references, he or she will learn that the reality was different, a fact that
can be traced not only in Czechoslovakia but also in eastern bloc countries. For
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example, many of the courts were established but they had never heard a single case
during their existence.

It can also be argued that disciplinary commissions were much more popular, as
their hearings were not public and (to some extent) anonymous. And the fact that
Local People's Courts were later legislated, and their decisions were enforceable
certainly did not help their popularity. Another argument that emerged towards the
end of the 1960s was that the local people's courts wete no longer adequately
prosecuting anti-social acts. Sometimes the collectives supported the actions of the
accused, or they supported the individual, thus preventing the state authorities from
enforcing socialist legality and fighting crime.”” It was also said that the Local
People's Courts did not sufficiently prosecute repeat offenders and did not have the
desired effect (reducing crime and re-educating offenders).”8

The archive material also reveals other reasons for the demise of these
interesting institutions. One of them mentions, for example, that although the idea
of local people's courts proved many theories about the assumption of state power
by socialist organisations, not all social conditions for this institution were
sufficiently fulfilled. As a result, local people's courts had no informal authority
among the Czechoslovak people. It is also mentioned that in the early 1960s, the
educational capacity of social organisations was overestimated in an attempt to build
socialist democracy as quickly as possible.”

In spite of all efforts, the broadest participation of workers in the Czechoslovak
judiciary ceased to exist because the desired successes were not achieved and the
interests of society turned elsewhere.
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The Impact of the Internet on Artistic Freedom

Abstract: The internet has had a significant influence on artistic freedom, posing both
advantages and disadvantages. It provides a worldwide platform for artistic creation, sharing,
and collaboration, opening up new avenues for expression and expanding their audience. It
has, however, also sparked worries about possible monetization of art, censorship, copyright
violations, and online abuse. This article examines the complex link between artistic freedom
and the internet, looking at how it affects online markets, creative movements, and the global
art industry. It also explores cutting-edge developments like blockchain technology, virtual
reality, and artificial intelligence, which have the power to completely transform the
production and verification of art.

In the end, the essay emphasizes the necessity of a well-rounded strategy that supports moral
and legal behavior, informs online users and artists, and fosters self-regulation and peer
accountability in order to support responsible internet usage while protecting artistic freedom.
Keywords: Artistic freedom, Internet, Copyright, Censorship, Online harassment, Artificial
intelligence, Virtual reality, Blockchain, Art authentication, Self-regulation

DOIL: https://doi.org/10.46942/SIDM.2024.1.249-272

1. Introduction

Artistic freedom encompasses the ability to create without being influenced and
the liberty to express opinions and create for the purpose of self-expression. This
has been a paramount aspect of art throughout history. From the masterpieces of
Michelangelo during the Renaissance to the poets of the Beat Movement, an
abundance of enduring art was produced because artists had the freedom to create
what they desired. Whether it was commissioned work for the church or a protest
song, artists firmly believed in conveying their own message devoid of censorship.
However, this ideal often clashed with reality, as artists faced consequences for their
creations. Nonetheless, the belief in the right to creative expression has persevered
and left a lasting impact on history. It is important to note that art is not immune to
criticism. In many instances, pieces labeled as art have been used as excuses for
tasteless, offensive, or uninspired work. Nevertheless, regardless of the value of a
piece of art, artistsassert their right to create it.

“ Raheleh Soltanibahtehmand, PhD-student, University of Miskolc, Faculty of Law, Ferenc Deik
Doctoral School of Law. Supervisor: Dr. Edit Sapi assistant professor
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A prevalent perspective suggests that since art is an interpretation of society and
a means of understanding the world, it should be as unrestricted as possible. This
viewpoint is valid since some of the most thought-provoking artwork has emerged
from counterculture and alternative movements striving for world change. At
present, defining the exact nature of art and its reflection on society proves
challenging. Nevertheless, it is undeniable that art and society are closely
interconnected, and ideally, art should reflect society, regardless of the nature of that
reflection. !

1.1. Definition of Artistic Freedom

Article 19 in the Universal Declaration of Human Rights proclaims that
"everyone possesses the entitlement to freedom of thought and expression; this
right encompasses the freedom to nurture thoughts without hindrance and to
actively seek, receive, and disseminate information and ideas using any form of
media, regardless of borders." This statement epitomizes the concept of artistic
freedom, which grants individuals the right to convey ideas, opinions, and emotions,
as well as publish and distribute their creations utilizing various mediums. The
promotion of artistic freedom advocates for artists to produce their work without
any official constraints. This broad concept encompasses a diverse range of ideas,
yet primarily revolves around the liberty of artists in creating content on political or
social matters, devoid of any censorship or fear of retaliation. Implicitly intertwined
with the principles of free speech and artistic freedom is the belief that speech and
artistic expression foster societal comprehension and acceptance.

The United Nations and other international non-governmental organizations
have emphasized the significance of artistic freedom for both individuals and
societies. When artists are deprived of their freedom of expression, their potential
for exploring novel concepts and ideas becomes limited. This stifling of creativity
can exert a profound impact on societal progress. Artistic freedom stands essential
to upholding human rights and fundamental freedoms, as artists generate their work
with the purpose of self-expression and shating with others. Maintaining the power
to determine what content can be published holds paramount importance in
safeguarding the aforementioned human rights and fundamental freedoms. It is
crucial for artists to possess the ultimate authority over their work's publication and
distribution. 2

! ERSOY, O.: Truth or dare? Curatorial practice and artistic freedom of expression in Turkey. Curating
Unnder Pressure, 2020.

2 CUNY, L.: Progressive autonomy of artistic freedom in international law: The contribution of the UN
in promoting new economic, social, and cultural rights-based approaches. Ar# and Human Rights, 2023.
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1.2. Brief History of Artistic Freedom

Art has always held a universal fascination, serving as a means of participation
and exploration of human psychology in various contexts. The output of artistic
endeavors, known as artifacts, act as a form of communication between creators
and audiences, employing language, symbols, or mediums. This form of expression
has become a societal necessity, enabling individuals to convey their emotions,
thoughts, imaginings, and reactions to their surroundings. The creation of artworks
also serves as a source of personal and public introspection, allowing individuals to
find purpose in their lives. As a natural part of human existence, art constantly
evolves and adapts, reflecting the ever-changing dynamics of culture. Additionally,
art has the capacity to serve as a means of critiquing negative and oppressive
phenomena concealed by authority, as it holds the purity of expression,
unencumbered by specific interests. Consequently, the freedom of artistic
expression becomes intrinsically linked to the freedom of expression as a whole.
The preservation of artistic freedom is of paramount importance for the stability of
art and culture within any given society. However, whether this freedom can truly
be absolute remains an ongoing inquiry.>

2. The Internet as a Platform for Artistic Expression

The internet offers artists a new medium to create and share their work,
presenting both storage and exhibition opportunities. This unprecedented access
allows artists to reach a global audience, whether through personal websites
showcasing their own att, band pages featuring music, or online art galleries. With
this worldwide exposure comes the possibility of receiving feedback and critique
from people around the globe, which can be valuable for artists looking to improve
their skills. However, the pressure to produce high-quality work may be inhibitive
for some, while others may thrive on it.

Beyond the audience, the internet also provides a platform for real-time
collaboration and networking among artists. Traditionally, creating art has been a
personal and solitary endeavor, but with the internet, artists from opposite sides of
the wotld can collaborate in real time. Whether it's illustrators and graphic designers
working together or music duos collaborating on an audio piece, online tools such
as chat, instant messaging, and online meetings facilitate this collaboration. These
partnerships can lead to the merging of different artistic styles, resulting in entirely
new forms of expression.

Even for artists working independently, the internet offers a platform for sharing

3 WYSZOMIRSKL, M. J.: The politics of arts policy: Subgovernment to issue network. America's commitment to culture.
2021.
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ideas and techniques with fellow artists from diverse backgrounds.

Moreover, the internet exposes attists to a vast range of information and source
materials, allowing them to draw inspiration from various cultures and styles
worldwide. Consequently, art often reflects influences from different cultures, and
artists may feel compelled to make social or political statements about the world
through their work. This can take the form of parodies or critiques of the cultural
works they have encountered. As a result, art becomes more complex and
meaningful, as the merging of diverse cultural styles brings forth new interpretations
and significance.

2.1. Broadening the Reach of Artists

Section 2.1. One of the most prominent impacts of the internet on the artist
community is the capacity to reach a broader audience. Historically, artists would
need to diligently establish connections with galleries and art collectors in order to
have their work seen and sold. This often required working under established artists
as an apprentice or traveling to art fairs and other venues where collectors gather.
However, the internet has essentially removed the middleman in art sales. Now, an
artist can create their work and immediately showcase it to a global audience. There
are various methods to achieve this, such as creating a website or displaying artwork
in online galleries and portfolios. Some artists even opt for the online auction format
to sell their work, while others generate webcomics and other forms of art
specifically for advertising revenue.

Another significant development is the widespread usage of social media
platforms. Platforms like Twitter, Tumblr, YouTube, and Facebook enable artists
to create free accounts and share their work with others. These services not only
help direct traffic to an artist's personal website ot pottfolio but also function as
platforms themselves for art distribution. Twitter, for instance, serves as a
convenient way to share sketches and works in progress, and many artists have
uploaded timelapse videos of their creative process onto YouTube. The immense
number of users on these sites means that artists have the potential to access an
extensive audience and customer base. Furthermore, cultivating a strong internet
presence has become increasingly integral for pursuing an art career in fields like
games, movies, and other forms of entertainment media.>

4+ LAGHARI, A. A. — WU, K. — LAGHARL, R. A. — ALL, M. — KHAN, A. A.: A review and state of art of
Internet of Things (IoT). Archives of Computational Methods in Engineering, 2021. 1-19., SAVAGLIO, C. —
GANZHA, M. — PAPRZYCKI, M. — BADICA, C. — IVANOVIC, M. — FORTINO, G.: Agent-based Internet of
Things: State-of-the-art and research challenges. Future Generation Computer Systems, 102, 2020. 1038-1053.
5 CARTA-MANIAS, R.: You don't have to be poor to be an artist: Rejecting the old ways of the London Art market,
many artists are starting their own alternative business models. 2020.
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2.2. Facilitating Collaboration and Networking

In the physical realm, artists from distinct regions and cultures may never have
the opportunity to intersect. Even in cases where they do, the high costs associated
with international communication and travel hinder continuous collaboration.
Nevettheless, this situation is not applicable in the online wotld. The internet's
global and transcultural nature implies that artists from diverse countries and
cultures are exposed to a significantly wider array of influences than would otherwise
be possible. This exposute often prompts a reassessment of one's own cultural
values in light of the "otherness" of different cultures. As an individual attist's
cultural perspective expands, so does their ability to express that perspective in
various meaningful ways. In today's increasingly global society, whete intercultural
comprehension is of growing importance, the potential of the internet to facilitate
international collaboration and cross-cultural artistic exchange stands as a matter of
great significance.

When contemplating the possibilities of internet-enabled networking and
collaboration, it is crucial to acknowledge the dual nature of many internet tools for
artists. While these tools can be advantageous, they can also pose challenges,
particularly when it comes to fostering deliberate social interaction, such as
scheduled "chats" with specific topics in mind. The efficiency, convenience, and
cost-effectiveness of the internet may result in artists spending less time engaging in
face-to-face conversations and collaborations. Furthermore, if digital art files can be
easily and quickly shared, there is a risk that communication between artists and
potential patrons may suffer, with a preference for the file over an actual completed
piece. Despite these potential drawbacks, the internet offers a vast pool of
inexpensive or even free creative collaboration tools. Basic tools like email and
various forms of instant messaging have been successfully utilized by many artists
to regulatly share ideas and provide critiques®.

2.3. Enabling New Forms of Artistic Expression

In a similar manner, numerous musicians have endeavored to distribute their
work digitally through the internet. This trend has led to the emergence of net labels
and online marketplaces where musicians can release their work at no cost or
generate modest revenue. Moreover, the act of releasing music online has facilitated
collaborations between visual artists and musicians, giving rise to innovative forms

® JEYARAJ, J. S.: Embracing the Global Tapestry: Exploring the Aspects of Transnationalism. Bodhi
International Jounrnal of Research in Humanities, Arts and Science, 7(1), 2023.
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of multimedia and interactive media art.”

A prevalent technique employed for creating internet art involves assembling
found images from the web to construct fresh images and artistic pieces. Notably,
postmodern attist Olia Lialina produced works like "My Boyfriend Came Back from
the War," a natrative conveyed through the uset's interaction with different frames
on a website. Artists have also utilized Flash software to develop entirely new forms
of animation, such as Net Anime and Webtoons, which often take the form of
serialized stories akin to TV animation.

The internet has significantly stimulated the creative abilities of artists,
revitalizing traditional art forms with novel styles and tool sets. With the advent of
online destinations like DeviantArt.com that foster art communities, virtual
immersion, hypertext fiction, and interactive art have flourished. Users can now
exhibit their works, establish art blogs, and form artistic groups. Consequently,
numerous new artistic movements and genres have emerged as a result of art
specifically created for internet display.

3. Challenges to Artistic Freedom in the Digital Age

At an individual level, individuals who share files and the creators of different
forms of media, such as writers, artists, and musicians, are concerned about the
growing risks to their privacy and ability to remain anonymous. While sharing files
is still considered legal, a number of court cases in the US, notably Sony vs. Universal
and MGM vs. Grokster, have tried to hold providers of software responsible for the
illegal actions of their users. The significant case of MGM vs. Grokster is now
making its way to the Supreme Court, and if a decision is made to restrict the
availability of file-sharing software or the development of new decentralized
networks, it could push file-sharers towards using services that provide complete
anonymity, like the TOR network. There are claims that such networks are utilized
by criminals and terrorists, and it is possible that increased government surveillance
and media persuasion could lead the public to view file-sharers as a threat to national
security. This perception could then justify further violations of civil liberties and
internet freedoms.?

Prominent legal cases like Napster vs. Metallica and Universal Music Group,
along with subsequent lawsuits filed by the Recording Industry Association of

7 Sapi, E.: Authors” Moral Rights in the Digital Envitonment, Journal of Digital Technologies and Law.
2024/2, 141-162.

8 VAN LAAR, E. — VAN DEURSEN, A. J. = VAN DJJK, J. A. — DE HAAN, ].: Measuring the levels of 21st-
century digital skills among professionals working within the creative industries: A performance-based
approach. Poetics, 81, 2020. 101434.

9 ALAILY, A.: MGM Studios, Inc. v. Grokster Ltd. 380 F. 3D 1154 (9TH CIR. 2004). DePaul Journal of
Art, Technology & Intellectual Property Law, 15(1), 221.
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America (RIAA) against individual downloaders, have shed light on the legal aspects
of file-sharing. The testimony of Lars Ulrich, drummer for the band Metallica, in
defense of RIAA against Napster before the Senate further illustrates a significant
alliance between the government and entertainment industries, acting against what
they petceive as an unruly online community. The RIAA's efforts to collaborate
with the Department of Homeland Security and the FBI to pursue file-sharers could
potentially have unintended consequences for individuals' civil liberties if existing
laws are modified and new legislation is implemented to enhance the protection of
companies' intellectual property. Although difficult to fully enforce due to the vast
number of internet users worldwide, international copyright laws, when subjected
to pressure from the entertainment industries and potential trade sanctions, have
the potential to severely restrict the internet as a platform for unrestricted
expression.'?

3.1. Copyright and Intellectual Property Issues

The issue surrounding copyright control presents a complex scenario for artists.
On one side, many artists heavily rely on stringent copyright regulations in order to
secure their financial well-being and maintain exclusive rights to profit from their
work. They strongly oppose the notion of their work being distributed or modified
without their consent, finding it distasteful and unacceptable. For instance, some
musicians are against their music being played in commercials or associated with
specific products. Conversely, there are artists who perceive copyright as a
constricting negative force. They find great appeal in the idea of a "public domain,"
where creative works can be freely utilized by anyone. Such individuals hold
resentment towards dominant media corporations and argue that art should not be
treated as something to be owned. This perspective is particularly prominent among
artists who seek to convey politically motivated or educational messages through
their work. !

The controversial topic of copyright has been amplified by the ease of digital
copying and the prevalent openness of information exchange on the internet.
Initially, the concept in cyberspace was that information should be freely accessible,
greatly impacting the field. Instances of this can be seen through the rise of open
source software and file sharing for music. However, the global expansion and strict
enforcement of copyright laws, influenced by the TRIPS agreement, have countered
this trend. Moreover, efforts to further expand copyright protection persist. There
is also a group that firmly believes that artists should have the authority to prevent

10 MARELLI, M.: The SolarWinds hack: Lessons for international humanitatian organizations. International
Review of the Red Cross, 2022.
' LINFORD, J.: Copyright and attention scarcity. Cardogo L. Rev., 2020.
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any modifications to their work, a privilege automatically granted through copyright,
irrespective of the artist's preferences. 12
3.2. Censorship and Online Regulation

The internet provides artists with the liberty to share their work without
intervention from authorities, but this unrestricted expression has brought about
apprehensions for governments and organizations attempting to navigate the
internet's influence. Being an unregulated arena mainly composed of ptivate
companies, the global internet presents challenges for enforcing censorship.
National laws have limited power over internet companies and providers situated in
other countries with different publishing regulations.

This circumstance can be perceived as both advantageous and disadvantageous.
Artists in countries with stringent censorship laws can utilize the internet to reach a
larger audience and express ideas without fearing repercussions. However, it also
creates an accessible platform for dissident or controversial groups to disseminate
ideas that might be deemed unacceptable by governing authorities. Consequently,
governments have made efforts to monitor and control internet communication,
even to the extent of restricting access to information through content filtering
within their borders. An example of this is China's Great Firewall, which employs
legislative measures and technologies to regulate the internet domestically.

Global endeavors to censor information have directly impacted artistic freedom
on the internet. In 2006, the United Nations established the Internet Governance
Forum to address public policy concerns regarding internet governance and
promote the internet's sustainability, secutity, and development. The forum has
deliberated ways to effectively prevent the dissemination of illegal content, such as
child pornography, which may entail blocking entire websites. While preventing
child abuse is a commendable goal, there are concerns that such broad bans could
lead to increased government control and set a precedent for censoring content,
including political dissent and controversial artistic expression. 3

3.3. Cyberbullying and Online Harassment

Upon examining these two occurrences, it becomes evident that the presence of
cyberbullying and harassment poses a significant peril to artists and their creative
endeavors, especially when addressing delicate subjects. If this pattern persists, it is
highly probable that many artists would choose to completely avoid exploring such

12 GRAY, J. E.: Google rules: The bistory and future of copyright under the influence of Google. 2020.

13 SINGH, P. — DWIVEDI, Y. K. — KAHLON, K. S. — SAWHNEY, R. S. — ALALWAN, A. A. -RANA, N. P.:
Smart monitoring and controlling of government policies using social media and cloud computing.
Information Systems Frontiers, 22, 2020. 315-337.
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topics, and in extreme cases, abandon their artistic pursuits altogether. This possible
outcome would undeniably yield unfavorable consequences for the artistic
community, as limiting creativity and steering clear of controversial issues would
hinder any potential for substantial transformations.

A wortld devoid of errors is merely a utopian concept, unsuitable for our current
reality, where narratives and genuine situations play a pivotal role in reflecting the
very essence of our society. 14

The impact on the artwork is a consequential concern arising from this matter.
Artwork serves as a manifestation of the artist's ideas, and numerous delicate
subjects originate from it. It is not implausible for an unintentional sensitive matter
to emerge due to the artist's lack of careful deliberation. Consequently, the artist
may face criticism for the subject matter, particularly if it pertains to cyberbullying
and harassment, which can be perceived as a direct assault on their personal life.
Such attacks can have enduring repercussions on both the creator and their artistic
creations. An illustrative case of this is Bertrand Antolin, an Indonesian model and
former ambassador for the MTV EXIT campaign against human trafficking and
exploitation in Indonesia. He made the difficult decision to quit his modeling career
because he believed that his involvement in the campaign and his personal life were
plagued by excessive criticism. This choice proved to be a setback for the anti-
human trafficking campaign itself, as Antolin's participation and influence as a
public figure were deemed invaluable to the campaign's advancement.!®

Cyberbullying and online harassment occur when individuals express insensitive
opinions on specific issues without considering the strong connections between
others and the topic, or the potential impact that their words may have on these
individuals. Harassment usually happens when someone feels angered by the
comment or the source of the sensitive issue, leading them to launch various attacks
on the person. In our current society, this has become a common situation for
artists. Many individuals opt to express their disagreement with an artist's sensitive
topic through comments, which can rapidly escalate into a series of harsh criticisms.
As a result, the artist may face significant distress and contemplate giving up their
career due to the overwhelming negative response they receive. A notable example
of this is Mira Lesmana, a well-known Indonesian film director best recognized for
the movie "Ada Apa dengan Cinta." Confronted with an excessive amount of
unjustified criticism regarding her work, she made the choice to end her career as a
director. 10

14 JEAN-BAPTISTE, C.: Cyberbullying: The digital world of awareness and emerging concerns. 2021.

15 BIANCHI, N. — PARADISI, M.: Countries for Old Men: An Analysis of the Age Pay Gap. 2024.

16 VALENZUELA-GARCIA, N. — MALDONADO-GUZMAN, D. J. — GARCIA-PEREZ, A. — DEL-REAL, C.:
Too lucky to be a victim? An exploratoty study of online harassment and hate messages faced by social
media influencers. Ewuropean journal on criminal policy and research, 29(3), 2023. 397-421.
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In the domain of the internet, a potent force of leveling, a noteworthy
transformation has occurred, which society has acknowledged, whether voluntarily
or involuntarily. This is the indisputable reality that confronts us at present and
moving forward. Evaluating if this transformation is advantageous or not entails a
subjective judgment that each individual must make for themselves. Nevertheless,
in this contemporary era of technology, individuals tend to express their viewpoints
on sensitive matters without thoroughly considering the repercussions. This not
only affects the individuals themselves but also those associated with these sensitive
matters. Referred to as cyberbullying and online harassment, these types of
mistreatment can have a noteworthy impact on vatious aspects of a person's life,
including their personal welfare and professional trajectory.!”

4. Balancing Artistic Freedom and Responsible Use of the Internet

The internet is widely acknowledged as a constant force that will continue to
shape different aspects of our everyday lives. This also applies to the realm of art,
where there is a growing concern about the internet's influence and its potential
effects on artistic freedom. Art naturally encourages a wide range of perspectives,
interpretations, and independent thinking. However, it is important to acknowledge
that certain works of art can hinder social progress, tolerance, and understanding,
or even promote regtressive, immoral, or intolerable ideas and actions. As a result,
the unfettered practice of art often faces scrutiny. While it is generally agreed that
artists should have the freedom to create and share their desired content, some
works of art frequently provoke public outrage and moral panic. Now, with the ease
of creating and promoting content on the internet, many worty that art, in its various

forms, may become ovetly accessible and have a lasting negative impact on society.
18

4.1. Promoting Ethical and Legal Practices

Artists who utilize 21st century technologies are facing an increasingly
challenging distinction between legal and illegal activities. The nature of new art
forms and their online ownership is rapidly evolving, resulting in copyright laws
struggling to keep up. The easy accessibility of information on the internet adds to
the complexity, blurring the line between borrowing and stealing. Should all artists,
regardless of their country's laws, comply with US copyright laws on the global

17 RANNEY, M. L. — PITTMAN, S. K. — RIESE, A. — KOEHLER, C. — YBARRA, M. L. — CUNNINGHAM, R.
M. — ROSEN, R. K.: What counts? A qualitative study of adolescents’ lived experience with online
victimization and cyberbullying. Academic pediatrics, 20(4), 2020. 485-492.

18 TONTODIMAMMA, A. — NISSI, E. — SARRA, A. — FONTANELLA, L.: Thirty yeats of research into hate
speech: topics of interest and their evolution. Scientometrics, 2021.

258



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

platform of the internet? This dilemma confuses artist communities across a range
of disciplines, from graphic design to music. The most challenging aspect of this
issue lies in the ethical considerations. For young digital artists looking to enhance
their skills, altering someone else's work may appeat mote convenient than creating
their own. Innocently sharing modifications for video games purely for
entertainment purposes can unknowingly involve copyright infringement. Rather
than enforcing strict laws, it might be more effective to increase education on the
consequences of these actions. However, law enforcement agencies have gone to
extreme measutes, like the FBI's Operation Fastlink, which aims to apprehend
numerous suspects involved in software piracy and copyright infringement globally.
The effects of these operations and how they impact different communities are yet
to be determined.

4.2. Educating Artists and Internet Users

The internet has significantly impacted the art world, allowing artists to access
vast amounts of information and connect with others globally. This transformative
platform has revolutionized the way art is created, shared, and accessed. However,
there are concerns about artists avoiding politically sensitive topics and feeling
restricted due to online censorship. Reports from the Council of Europe have also
highlighted online privacy and intellectual property protection issues. Market
demands may further diminish creators' rights and the public domain, as
demonstrated by Mark Bide's study.

It is crucial to evaluate how the internet affects artistic freedom while preserving
its benefits and safeguarding artists' rights. To promote responsible internet use
among artists and the general public, raising awareness about social, ethical, and
legal online issues is essential. This can be achieved through collaborations with the
government, non-governmental organizations, public setvice announcements,
workshops, and educational initiatives in various settings. By focusing on students,
the next generation can be equipped with a solid understanding of responsible
internet usage. It is important to recognize that artistic freedom encompasses more
than just copyright and includes fundamental human rights such as freedom of
expression, privacy, and access to information. Therefore, educating artists and the
public about finding a balance between these rights and responsible internet use
should consider the interests of all stakeholders involved, rather than favoring only
content providers.?

19 TRAUTMAN, L. J.: Virtual art and non-fungible tokens. Hofizra L. Rev., 2021.
20 CAYARI, C.: Popular practices for online musicking and performance: Developing creative dispositions
for music education and the Internet. Journal of Popular Music Education, 2021.

259



Raheleh Soltanibahrehmand
The Impact of the Internet on Artistic Freedom

4.3. Encouraging Self-Regulation and Peer Accountability

Providing artists with constructive approaches to learn from their errors is
crucial and proves to be a superior alternative to punitive measures. The most
substantial lesson for artists usually originates from errors in decision-making or
technical infringements of regulations. The ultimate form of control acts as a last
resort in situations involving significant deviation or detrimental actions cartied out
by the artist. !

When analyzing the topic of self-control within the artist community, it becomes
clear that the most favorable outcomes are achieved when artists strive for voluntary
compliance. When artists possess the necessaty tools and knowledge to make
informed decisions about their actions, they are more likely to see themselves as
acting independently. This perception remains unchanged even when they receive
biased information that steers them towards a certain choice. An example of biased
yet empowering information for artists is the dissemination of knowledge about
copyright laws by influential media companies with their own interests in mind.
Although these corporations primarily serve their own agendas, even smaller artists
have started seeking information on how to protect their intellectual property.

This desire stems from the empowerment and valuable insights gained through
such information, allowing artists to safeguard their work from exploitation. These
considerations carry significant weight due to the widespread presence of the
internet and globalized media in today's society. To ensute desited behavior from
artists in the online realm, it is crucial to understand that reproducing and displaying
artwork may be legally and morally unacceptable, but it is distinct from creating it.
Legislative measures can effectively discourage morally wrong expressions on the
internet, thereby limiting harm to society without actively promoting the desired
creative behavior. Instead of attempting to prevent the exhibition of harmful
artwork, a more effective approach involves focusing on preventing the unethical
ot harmful creation of art, thereby preserving the artist's freedom. An alternative
strategy involves offering various incentives to motivate artists to express
themselves in positive ways. For instance, the Australian government commissioned
an artwork symbolizing reconciliation between the Aborigines and white

21 HAJIRASOULI, A. — BANIHASHEMI, S.: Augmented reality in architecture and construction education:
state of the field and opportunities. International Jonrnal of Educational Technology in Higher Education, 19(1),
2022. 39., NASIR, J. — KOTHIYAL, A. — BRUNO, B. — DILLENBOURG, P.: Many are the ways to learn
identifying multi-modal behavioral profiles of collaborative learning in constructivist activities.
International Journal of Computer-Supported Collaborative Iearning, 16(4), 2021. 485-523.
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Australians, providing an incentive for the artist to produce a positive portrayal in
order to secure additional government contracts and recognition.

The ultimate goal is to encourage positive expression while imposing limited
restrictions on the artist's creative process. This approach effectively combines
rewards and consequences to foster desired behavior from artists, while still allowing
for a wide range of artistic possibilities. The internet, often described as a
deregulated and open platform, has significantly impacted artistic freedom. On one
hand, it facilitates ease of expression, but on the other hand, it presents challenges
in terms of controlling the visibility and use of such expression. Regulating artistic
freedom on the internet poses challenges due to its global reach and the
resourcefulness of creative individuals in citcumventing laws and restrictions.
However, regulating behavior does not necessarily impede artistic expression. In
some cases, the most effective way to achieve desired ethical artistic expression on
the internet is not through direct regulation of the art itself, but rather by
encouraging responsible behavior among artists and establishing systems of self-
regulation. 2

5. Case Studies: Artistic Freedom in the Internet Era

"Artistic freedom" encompasses a broad range of possibilities, but commonly,
it is understood as the ability to express ideas, thoughts, and emotions through any
artistic medium, without external restrictions. While achieving complete artistic
freedom is neatly impossible, artists continuously strive to increase their level of
expressive autonomy. Political art movements often serve as the testing ground for
these expressions, as artists challenge social norms and confront authorities, often
facing direct acts of suppression. Throughout history, political artists who create
work in public spaces have frequently had their artwork vandalized or subjected to
even harsher treatment. One notable example of this happened in 1970 during
Brazilian artist Cildo Meireles's project titled "Insertions into Ideological Circuits."
Meireles stamped money with political questions and slogans, and then covertly
circulated the bills in various locations. The movement of the money was traced
through complaints made by individuals who came across it, leading to Meireles's
subsequent detention, interrogation, and ultimately, a kind of severe virtual
censorship (self-imposed exile) from his artwork due to fear of further repression. 23

By studying diverse case studies encompassing contemporary art practices and
platforms, a more comprehensive and multifaceted understanding of the limitations

22 STRYCHARZ, J. — SMIT, E. — HELBERGER, N. — VAN NOORT, G.: No to cookies: Empowering impact
of technical and legal knowledge on rejecting tracking cookies. Computers in Human Bebavior, 120, 2021.
106750.

23 GAVIRIA, P. P.: Leticia Parente: Embodying New Media Art Strategies in 19705 Bragil. 2020.
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and freedoms faced by art and artists in the digital age can be established. The
following three case studies delve into the specific social, economic, and political
factors that have influenced artists in various ways. These examples demonstrate
that political artists today have access to a wide range of tools and contexts for their
work ,but they also face the potential intrusion and surveillance of their creative
processes, which can inhibit their artistic expression.The advent of globalization and
advancements in communication technology have introduced a plethora of new
influences and constraints on artistic freedom, many of which have yet to be
thoroughly explored.?*

5.1. Online Activism and Political Art

Scholars who analyze activism agree that the internet is a highly efficient and
uset-friendly tool for activists. It is widely recognized that one of the main benefits
of the internet for activists is its ability to effortlessly reach a wide audience. For
example, Australian activist Bill Posters emphasized on the ShiftShapers podcast
that the internet is crucial for spreading information about causes and promoting
discussions through both iconic and concept-based visual representations. Due to
the ease and speed of sharing ideas online, artists in economically disadvantaged
countries can relatively easily access this resource, although there are additional
concerns regarding internet freedoms that will be discussed later on. This particular
aspect was a key focus in a 2019 paper published in the International Journal of
Communication by Boa Kim. Kim's research on Korean protests against US beef
imports examined how digital media has a global reach and the ability to create
transnational public spheres. The internet's ability to provide easy access to
translated articles, images, and videos empowered Korean activists to educate the
public about the risks associated with US beef and the potential health consequences
of mad cow disease. 2

Art has long served as a means of engaging in political dissent throughout the
course of history. The advent of the internet has provided artists dedicated to
transforming societal, political, or cultural norms with fresh avenues for expression.
The realm of social and political activist art, specifically, has harnessed the immense
power offered by the internet.

5.2. Impact of Social Media on Artistic Movements

The emergence of the internet as the primary mode of communication in

24 HUANG, J. — TSAIL K. S.: Securing authoritarian capitalism in the digital age: The political economy of
sutveillance in China. The China Journal, 2022.
25 AKER, P. — KAUN, A.: Engaging Media: Fan Communities and Shock Advertisements. 2024.

262



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

developed countries has brought about a considerable change in social connections.
Rather than depending on physical proximity, individuals are now constantly linked
through the internet, regardless of their location. This transformation has had a
profound impact on social movements and, by extension, the artistic expressions
associated with them. According to the theory of technological determinism, the
internet's technology shapes the culture it fosters, including social movements.
However, it is crucial to avoid oversimplifying the intricate relationship between the
internet and social movements. While the means of communication undeniably
influence the messages conveyed, we should exercise caution not to overlook the
plethora of factors that contribute to the formation of a social movement. By solely
attributing social movements to internet culture, we run the risk of undermining the
autonomy and influence of its participants.?

5.3. Online Art Marketplaces and the Global Art Economy

Art marketplaces exist in diverse forms and serve varying purposes, but
fundamentally, they provide a platform for artists to sell their artwork and maintain
their creative autonomy. The rise of the internet has greatly expanded opportunities
for artists, with online art marketplaces representing a significant example of this
growth. To truly understand the impact of these platforms on artistic freedom, it is
crucial to consider their role within the broader art world and economy. Despite the
abundance of physical and online art marketplaces, they can generally be classified
as either auction sites or e-commerce platforms.

The presence of auction sites like Christie's and Sotheby's, which specialize in
selling visual att, reveals the strong global demand for artworks in the art economy.
On alocal level, domestic art marketplaces often reflect their respective regional art
economies and offer artists a valuable gateway into the art market. An important
advantage of auction sites is that artists do not need to engage in direct marketing,
as their artwork is exposed to a wide audience of potential buyers. However, the
auction process inevitably leads to the commodification of art, imposing a value
system that may not align with the perspectives of artists. Analyzing recent events
such as the Sotheby's 'Contemporary Art Day Auction' can provide valuable insights
into how an art marketplace has the potential to undermine artistic freedom.?

6. Future Trends and Possibilities for Artistic Freedom

26 ENGELBRECHT, J. — LLINARES, S. — BORBA, M. C.: Transformation of the mathematics classroom
with the internet. Zdm, 2020.

27 ANANTRASIRICHAL N. — BULL, D.: Artificial intelligence in the creative industries: a review. Artificial
intelligence review, 2022.
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When considering the future trends and possibilities of technology in the realm
of artistic creativity, it becomes extremely challenging to accurately forecast the true
impact on artistic freedom. This is mainly due to the fact that with any change in
technology, there also comes a shift in mindset. It is certain, however, that the rate
of technological development in the future will be extravagant, leaving us to
speculate on the potential implications.

Looking at the initial stages of this process, some aspects become clearer.
Traditional art forms such as painting and drawing have experienced a significant
decline in recent decades. However, the advent of artificial intelligence (AI) holds
the potential to revive these mediums by producing highly realistic digital
simulations. If this comes to fruition, it may lead to a reversal of the cultural lag
experienced during the digital shift, as new generations will grow up in a digital
wortld that reflects the aesthetics of the past. As a result, there could be a resurgence
of past art ideals and values.

Moreover, as mentioned earlier, there is a possibility of autonomous Al art
facing censorship. In response, there may be a return to utilizing Al as a means to
circumvent oppressive human oversight. By outsourcing creativity to Al, the art
produced can be shielded under the guise of human creation, therefore bypassing
any form of censorship. This approach represents a truly uncensored act.?

6.1. Artificial Intelligence and Artistic Creation

Currently, artificial intelligence (Al) has reached the highest level of complexity
in the field of visual art. While algorithms are often used to edit and manipulate
existing images and videos to create new visual effects, the true potential of Al lies
in its ability to generate completely original visual content. This involves training a
machine learning algorithm on a dataset of human-made artwork from a specific
style or genre. After being trained, the algorithm can produce images that closely
resemble the style of the training set. A recent example of this is the increasing
popularity of deep art style images. As Al continues to advance, it may even surpass
human artists in creating images. However, this progress gives rise to concerns
about artistic freedom and identity. Firstly, it raises the question of whether human
artists can create without the constant worry of Al producing something similar and
potentially infringing on copyright. Furthermore, as Al-generated art improves, Al
artworks may be seen as direct replacements for art made by humans, thus
diminishing the value and legitimacy of human artists and their creations. Lastly, we
must consider the abstract idea that every act of creation involves destruction.
Traditionally, when an artist creates a work of art, they must give up the possibility

28 ANANTRASIRICHAL N. — BULL, D.: Artificial intelligence in the creative industries: a review. Artificial
intelligence review, 2022.
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of creating other pieces. However, Al's ability to generate an infinite number of
variations of an image may limit our understanding of artistic creation and
compromise the integrity of producing a singular piece.?’

The exponential progress of Al technology has opened up a plethora of
possibilities in the field of art production. Initially, basic algorithmic programs
emerged that demonstrated the capability to compose, arrange, and even generate
original musical compositions. However, skeptics persisted in their skepticism,
maintaining that these Al creations could never fully replace the creativity and
expertise of human artists. Nevertheless, even in these eatly stages, concerns
regarding copyright and ownership started to sutrface. Interestingly, many
individuals were oblivious to the fact that some of their beloved computer-generated
masterpieces were not the creations of humans, but rather collections of numerical
patterns stored in a database. As algorithmic composition continues to gain
populatity across various music genres, differentiating between creations crafted by
humans and those crafted by Al is becoming an increasingly complex task.?

6.2. Virtual Reality and Immersive Art Experiences

The future holds great potential for virtual reality (VR) technology to
revolutionize the art world. This transformative technology has the ability to
enhance artistic freedom by introducing innovative methods of conveying ideas and
emotions. Artists and developers are already creating specialized tools for VR,
allowing for the creation of 3D sculptures and paintings in mid-air. The interactive
nature of VR opens up new artistic possibilities and encourages exploration.
Constructing 3D virtual worlds also introduces new forms of storytelling and
expression, allowing viewers to engage with and even become a partt of the art.
Furthermore, VR provides a safe platform for communicating controversial or
radical concepts, providing an escape from the limitations of physical reality. VR art
offers viewers a glimpse into the boundless creative visions of artists, unrestricted
by the constraints of the real world. Additionally, VR has the potential to make art
and design more accessible and inclusive.

Currently, 3D software and art for video games can be expensive and
complicated, limiting access. However, user-friendly VR interfaces will soon make
freeform 3D modeling and sculpting accessible to anyone with a VR headset,
essentially giving them a virtual art studio. This inclusivity will bring diversity to the

29 BELLAICHE, L. — SHAHI, R. — TURPIN, M. H. — RAGNHILDSTVEIT, A. — SPROCKETT, S. — BARR, N.,
— SELL P.: Humans versus Al: whether and why we prefer human-created compared to Al-created
artwork. Cognitive Research: Principles and Implications, 8(1), 2023. 42.

30 ARIS, S. — AEINL B. — NOSRATI, S.: A digital aesthetics? Artificial intelligence and the futute of the att.
Journal of Cyberspace Studies, 2023.
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art community and expand the range of acceptable expressions. On the other hand,
a future where individuals spend most of their lives in virtual realities may diminish
the impact of art in the real world. VR art, like all VR media, can only hold influence
within the virtual environment and may weaken art's potential as a catalyst for social
change !

6.3. Blockchain Technology and Art Authentication

The matter of art authentication has been a long-standing issue, presenting
challenges to both buyers and sellers in the art market. The primary motivation
behind the need for art authentication is to address the imbalance of information
between the involved patties. It is certainly reasonable for consumers to have doubts
about the validity of the art they intend to purchase. Previous attempts to tackle this
problem have involved the use of technology, such as chemical tests, x-rays, and
UV lights. However, these methods often intrude upon the artwork and carry the
potential risk of causing damage. Unfortunately, there is always a chance of harm,
or even complete destruction, to a piece while attempting to establish its
authenticity. Furthermore, these scientific techniques can only be applied to the
specific work in question and cannot guarantee its genuineness. They merely
indicate whether the work is a forgery when the results fail to align with established
facts about the artist. Consequently, many artworks are left in a state of
uncertainty—neither definitively proven as forgeries nor possessing sufficient
evidence to be recognized as authentic. Thus far, no method has succeeded in
providing a foolproof and convenient solution to art authentication.

In today's digital age, the problem of forgeries has worsened due to the ease of
replicating and producing artworks. This increased accessibility has led to a surge in
forgeries across all levels of quality. As a result, this issue has extended to the
traditional art market, with some individuals unknowingly choosing to purchase
physical forgeries rather than being aware that a digital reproduction is inauthentic. 3

7. Conclusion

The case studies demonstrate that the internet has not only brought new forms
of artistic expression and artwork, but has also expanded the possibilities for
freedom of expression. Additionally, it has enabled artists to reach new audiences
and create work independently outside of conventional art institutions. This has led

XU, Y. - Dou, W.: On the Integration and Development of Artistic Creativity and Digitalization. SHS
Web of Conferences, 2024.

32 MUBARAK, F. — SuoMm, R.: Elderly forgotten? Digital exclusion in the information age and the rising
grey digital divide. INQUIRY: The Journal of Health Care Organization, Provision, and Financing, 2022. 59,
00469580221096272.
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to the emergence of greater artistic freedom and is connected to the current rise in
value-free creative practice in art and cultural content creation. One major factor
contributing to this changing landscape is the effect of copyright law, which has
been examined in the two works by Stalder. Traditionally, copyright law aims to
safeguard authors' economic intetests. Stalder argues that throughout the past 300
years, no other legislation has been as successful in constraining the interactive
process between artists and their audience as copyright law. He sees the internet as
a force that challenges the fundamental principles of copyright law, suggesting that
it can guide society towards a post-capitalist culture that promotes free shating. This
perspective is also evident in the recent Creative Commons licensing initiative,
which offers an alternative to traditional copyright and allows artists to share their
work with the public under more permissive terms, while retaining certain rights.
With over 50 million works already using Creative Commons licensing, it can be
seen as indicative of a broader shift in attitudes towards att and its societal role.

7.1. Summary of Key Findings

- The metaphor of an 'explosion' is used to depict the immense power of new
information technology.

- This explosion has allowed artists to liberate themselves from the conventional
reliance on influential sources of sponsorship and the limitations imposed on
content and form by these associations.

- Concurrently, the explosion has resulted in an overwhelming abundance of
information and intensified competition for attention, both of which have become
scarce resources.

- The capacity of art to serve as a means of social criticism and a formidable
challenge to prevailing beliefs has significantly diminished, accompanied by a
substantial shift in the concept of artistic freedom itself.

- Although new technology holds tremendous potential in expanding the scope
and impact of art, it is crucial not to underestimate the actual and potential threats
it poses to artistic independence, as well as the survival and sustainability of art and
culture in various societies.

- All in all, the future prospects for artistic freedom within the context of
information abundance are highly uncertain and open to interpretation.

Key findings that have emerged from work on the impact of new information
technology on artistic culture can be summarised as follows:

7.2. Implications for the Future of Artistic Freedom

Inits current stage of development, the internet has a dual nature when it comes
to artistic freedom. It possesses the potential to both enhance and restrict it. The
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crucial determinant, akin to other freedoms, is the content itself. A free and
unimpeded flow of information serves as the life force of art. Without it, the artist
is unable to fulfill their purpose of conveying reality as they perceive it. This
sentiment is best encapsulated by Zhao Bandi, a dissident artist from China, who
stated, "As an artist, you are both an observer and a reflector of reality. You cannot
reflect what you have not obsetved." Throughout history, language has been the
primary conduit for artistic inspiration and the expression of ideas. It has manifested
in countless formats, such as poetry and graffiti, often deeply rooted in culture or
specific events. Language remains highly susceptible to political and social
manipulation, making it challenging for artists who engage in politically or culturally
critical works to articulate themselves. This invariably entails a compromise between
what the artist deems appropriate to express and what they can safely express. The
degree of freedom an artist possesses is directly proportional to the level of control
exerted over language.

This paper represents an investigative attempt to comprehend the intricate
connection between the internet, society, and the level of autonomy that artists
experience. It is essential to grasp the consequences of the internet, which acts as
the dominant source of information and communication globally, on societal
matters. When it comes to artistic expression, these consequences could be
significant. Internet technology is already impacting how art is created, shared, and
consumed. While there is currently limited scientific evidence indicating a
substantial alteration in artistic freedom, the possibility of such a change should not
be overlooked.
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The role of media in the psychological development of children

Abstract : Psychosexual development and sexual activity of juveniles, along with the
influencing effects and dangers in the context of nowadays’ information society is an
increasingly important topic, from which one prominent element consists of the effects
deriving from the current technological environment and the different kinds of media. Thus,
the goal of the cutrent paper is to introduce, yet without own research findings and given the
size of the topic, with only some highlights, the relevant factors including the type and content
available on television and other, more interactive kind of electronical devices, and how they
affect in general the socialization processes and psychological, not necessarily psychosexual
but psychosocial and cognitive development of children.

Keywords: children, psychological development, socialization, information society, digital
media, social media

Absztrakt: Napjaink informacios tirsadalmaban a fiatalkordak pszichoszexuilis fejlédése és
szexudlis aktivitdsa valtozé vilagunk potencidlisan negativan érintett aspektusai mellett egy
kiemelt téma, melyben kiilon figyelmet érdemel a modern technolégia kérnyezet és a
killonb6z6 fajtaju média hatdsa. Jelen irds célja — a tertilet nagysagara tekintettel, egyuttal még
sajat kutatasi eredmények nélkil — egyfajta bevezeté jelleggel bemutatni bizonyos
médiumokat kiemelve azt, hogy altalinossigban miként befolyasolhatjdk a szocializacids
folyamatokat és a gyermekek pszicholdgiai (nem sziikségszerien pszichoszexualis, de tarsas
és kognitiv) fejlédését.

Kulcsszavak: gyermekek, pszicholégiai fejlédés, szocializacié, informaciés tarsadalom,
digitalis média, k&zosségi média
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1. Introduction

Psychosexual development and sexual activity of juveniles in relation to the risk
factors in the information society that potentially lead to deviances (including
becoming victims or offenders, suicides, mental illnesses etc.) is an important and
actual matter. Within our fast-changing wotld, it is crucial to place enough attention
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to this area, as sexuality, also the development of sexuality becomes a major part of
a person’s life, affecting personality and behavior, especially once sexual motivation
and sexual behavior start to appear in adolescence, however even before that, it
already influences an individual’s life from the beginning through gender roles, for
example. Moreover, it does not stop on the individual level because sexuality is
mainly social in its nature, becoming an integral part of the human culture and
society on different levels as well. While sexuality is exciting enough even in itself,
the society that we live in, also adds certain aspects, and leads to interesting
phenomena but also potential issues that we should care about.

As one of the most important environmental factors, that we can also simply
refer to as the big context, the current writing is meant to briefly introduce, without
full depth, focusing on a few important aspects, the information society and the
media in relation to their effect on the development of children nowadays, yet not
necessarily with a sexuality focus but rather in a more general way, from a
socialization and psychological perspective.

2. Information society

As we will discuss the mentioned technologically advanced environment
characterizing our era, first we must define it and highlight its most important
features to understand its impact on today’s people, especially concerning the
children.

We can describe information society as a society characterized by a high level of
information intensity in the everyday life of most citizens, in most organizations and
workplaces, using common or compatible technology for a wide range of personal,
social, educational and business activities, and by the ability to transmit, receive, and
exchange digital data rapidly between places irrespective of distance! 23,

In general, we can say that the usage and knowledge of information occurs on a
quite high level in a technologically advanced environment where some form of
computer technology can be found almost everywhere, functioning as a common
accessory for humans, making it one of its most important features. And thanks to
the high level of information and communication technologies, it allows them to
interact with each other and share information and content regardless of space
constraints even without time delay.

Using some kind of electronic accessory (e.g. smartphone) has become a natural
part of our daily life and we even feel it essential now, showing our dependency to

! HANNA, K. T.: What is an information society?. TechTarget, 2022.
https://www.techtarget.com/whatis/definition/Information-Society (2023.10.06.)

2 SUs, V.: Information Societies: Definition, Examples, Pros & Cons. Helpful Professor, 2023.
https://helpfulprofessor.com/information-societies/ (2023.10.006.)

3 WEBSTER, F.: Theories of the Information Society (3" Edition). Routledge, 2013.

274


https://www.techtarget.com/whatis/definition/Information-Society
https://helpfulprofessor.com/information-societies/

Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

fully function in forms of anxiety without our devices*. We have a great level of
knowledge which we can also access through them (even though the amount of
information is so vast that it can already confuse us, not to mention the question of
information validity). And even though personal interaction remains an important
human need (which cannot be truly replaced yet at all), telecommunication takes a
major part of our conversations nowadays, which seems to be further increasing in
more realistic virtual environments in the future.

This also means that psychological development and socialization for young
individuals differs greatly from those who have grown up in previous eras, while the
way as interpersonal communication takes place and the (technological and social)
environment at all also changed a lot, making childhood and adolescence a
completely different experience currently than that of older people.

3. Socialization

Socialization is the lifelong process of an individual during which its behavior,
values, attitudes, skills, and motivations get closer and closer to what is meant to be
good and expected in a certain culture and society regarding their current and future
social roles. This means that one gathers experiences in the social environment
around them (which is usually always present beside the physical environment) and
these experiences form their thinking (both rational and emotional), behavior, and
personality in general, in a certain way, mostly to fit somehow and be able to
efficiently interact with others>.

Naturally, the very first socialization environment for a child is their family
where they start to acquire basic social skills and get certain social information about
relationships, roles etc. However, while growing older and encountering new social
environments, other agents appear as well (e.g. school), which all affect socialization
simultaneously, with a certain but different importance, also changing with age. As
the young individual is getting older, different agents change in values. There is a
general tendency that, as children grow into adolescence, the importance of peer
relationships starts to become more and morte priotitized over family, while also
gaining more privacy and autonomy for themselves as they go through a very
significant phase of personality development®.

Socialization plays an important role in developing different kinds of social skills
while the child interacts with other people in the social environment or observes

4 BHATTACHARYA, S. — BASHAR, M. A. — SRIVASTAVA, A. — SINGH, A.: Nomophobia: No mobile phone
phobia. Journal of family medicine and primary care, 2019/8(4), 1297-1300.

> PARKE, R. D. = LEIDY, M. S. = SCHOFIELD, T. J. — MILLER, M. A. — MORRIS, K. L.: Socialization.
Encyclopedia of Infant and Early Childhood Development, 2008, 224-235.

¢ COLE, M. — COLE, S. R.: Fejlidésiélektan. Budapest: Ositis Kiad6, 2006.
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interactions and any behaviors by others that serves as behavior modeling. It is
important to note that in this technologically advanced information society which
we currently live in, a huge part of this kind of social information may come
indirectly through the internet or from television (or any media), which are, strictly
taken, not live interactions (even if some part of them happen in real-time through
streaming). These “information transmitters” are different kinds of media from
which the most significant ones mostly take digital forms nowadays, as rich and
often attention-grabbing audio-visual stimuli, and play a setious role in a child’s life
from ecarly age.

4. Socialization and development in the information society

Information society has its own special characteristics which changed
socialization a lot. Traditionally a person grew up in a certain family, in a certain city,
somewhere around the globe in a specific subculture. With aging, school meant the
most important socialization factor beside family but still on a local level. What
information society really changed, was the removal of space and time boundaries,
so that we can reach beyond our limits. When we talk about media consumption
now, it means that digital content from anywhere can influence the socialization of
someone else even on the opposite side of the globe through the internet connecting
them, significantly increasing information sharing and cultural blending. The
boundaries have been removed, and other, much more global phenomena replaced,
leaving socialization only partially local. The world has mentally been expanded for
the individual. Larger scale social phenomena may occur than ever before due to the
connectivity provided by the internet. Different trends, challenges, memes,
ideologies, social movements etc. can easily appear somewhere then spread quickly
throughout the world, reaching anyone using a certain media platform or website,
while we also regulatly hear or read news from the wotld (due to the amount of
overall information, always selectively). A child experiences life on a much more
global scale from the beginning. And the fact that a significant part of events takes
place in the online virtual space, also makes it much more uncontrollable and
sometimes even dangerous especially for children.

A huge part of socialization in the information society takes place in the online
space through different kind of social and other media platforms’. Even when
someone is physically together with their family, they might still watch or play
something, or they talk to or chat with someone else who is not directly present.
Children get used to it already in early age, and once they also learn how to control
these devices (which does not take too much time) and gain access to them, they
can consume a lot of media content which are easily accessible on the internet.

7 GENNER, S. —SUSS, D.: Socialization as media effect. The international encyclopedia of media effects, 2017/1.
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During the earlier stages of children’s lives, it may still be easier to control device
time or media content as a parent but later when they become adolescents, previous
interpersonal boundaries with them start to reshape with the necessity of providing
more and more privacy, also increasing the chances of experiencing inappropriate,
potentially harmful content as well.

Something no longer needs to be funny and happen locally at the same time
where we expetience it personally, but instead, now it only needs to be funny (can
be applied to any other similarly emotionally loaded content as well) and thanks to
social media platforms, having certain ideal features, it may go viral through the
internet all over the wortld. Just like local events can spread away, other media
content from far can reach us too.

5. Media usage

We can see changing tendencies in the usage of different media types by
juveniles of newer generations. While TV and radio played much bigger role in the
lives of current adults and elders (not even talking about newspapers or books much
earlier), children nowadays rather spend most of their media use time with the
newer, interactive type of media which involves them much more, also enables
social interactions depending on the platform, making virtual space an active
socialization environment, and provides even higher intensity and variety of stimuli,
while also giving them the possibility to choose whatever content they want to
consume. However, it is important to note that media platforms on the internet
have algorithms which track and analyze usage information of users, then
personalize automatically offered content based on user behavior (view time, likes,
searches etc.), limiting selections of content in a certain way unless someone
intentionally breaks the circle to come out of the “bubble”8. From one side this can
be a useful feature because the amount of information and content is unimaginably
huge, and we would be more likely to care about things that we are interested in.
On the other hand, it might also lead to narrowing it down only for a certain kind
ot topic, potentially making problems especially for teenagers (but for anyone too).
While there ate lots of very useful, educational, constructive content too available
throughout the internet if we manage to find them, other kinds may lead to harmful
consequences, influencing one’s development and behavior in wrong ways, so it
matters a lot how someone can navigate in the “digital ocean”.

8 SPOHR, D.: Fake news and ideological polarization: Filter bubbles and selective exposute on social
media. Business information review, 2017/34(3).

277



Révész Gabor
The role of media in the psychological development of children

Based on a fresh survey conducted in the U.S.% almost all teens have access to
digital devices now, such as smartphones and laptops, and they report using the
internet multiple times on daily basis, half of them even constantly. Although
personal interactions and real-life activities still remain important (a considerable
number of participants even see their online time as above optimal), this also points
out how big impact the media can have on socialization for young generations in
these days. According to another similar survey in Hungary'?, more than 80% of
adolescents and young adults spend at least 3 hours online (about half of them even
more than that) averagely per day.

While the usage of classic digital media types such as TV and radio drastically
dropped by now, streaming setvices and social media platforms have completely
taken their place among adolescents. For a more specific view on the latter category,
Youtube, TikTok and Instagram are at first places, which not only provide teens a
wide range of exciting audio-visual content and some of them function as online
communication platforms but have also become the major sources of news from
the world. In general, teenagers gather a significant part of their experiences and
knowledge by some kind of digital media and communicate with each other through
digital platforms on a high extent. Though personal interactions, especially for close
relationships, are still the most important for the majority (even though digital and
social media addiction appeared as a relatively new phenomenon), they tend to
communicate a lot through online platforms, like Messenger, Instagram or
Snapchat.

6. Psychological aspects of media

We can cleatly see the presence of digital media in our lives, especially for young
people (juveniles and young adults). Beside taking a major role in socialization, from
a psychological perspective there are several aspects that can be important to
highlight. One of the most debated topics, mostly in the eatly era of television
focused on the violence appeared on screen. Not only because it can make
aggression to seem accepted and show as a common, even exemplary social
phenomenon, but it might also increase the threshold for violent stimuli!!. Although
this is still an actual issue, there are other potential problems as well, appearing with
newer kind of media content and type. Nowadays it is also common on digital
platforms that, as social media’s one of the most important purposes is to entertain,

9 VOGELS, E. A. — GELLES-WATNICK, R. — MASSARAT, N.: Teens, social media and technology 2022. Pew
Research Center, 2022,

10 BE SOCIAL DIGITAL AGENCY: Magyar Tinik a Neten 2023. https://onbrands.hu/wp-
content/uploads /2023/04/Magyar-Tinik-a-Neten-2023.pdf (2023.09.05.)

1 SMITH, E. R. — MACKIE, D. M. — CLAYPOOL, H. M.: Szocidlpszicholigia. Budapest: ELTE Eo6tvos
Kiadd, 2016.
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even serious topics might be presented as humorous through self-created and spread
memes, losing some of their importance.

Using digital platforms, we cannot be sure whether another user is an actual real
person (or the person thought to be), or whether the content is valid or either fake
or misleading in some way. Thus, we may either feel a higher level of uncertainty or
believe more than should, unless we are able to find a healthy balance between the
two which is not easy at all. The way as social media, or the internet, in general
works, enables anonymity in most cases, making it harder to evade encountering
hidden or fake profiles. Furthermore, as technologies advance, it is more and more
possible to create realistic-looking fake content even in audio-visual forms as well,
increasing the issue about what is real or not in the media, which can affect children
even more due to their lack of experience and caution without a proper guidance.

In relation to anonymity, the digital natutre of social media can sometimes make
people, both younger and older, behave differently for some reasons'?. Individuals
may change their behavior in a way as they would normally not behave in real
personal interactions, possibly due to the virtual space lacking several elements
(touch, voice, visibility) and meaning more safety (the other personal cannot reach
them), especially with full anonymity which can further strengthen certain, even
antisocial behaviors for specific people!3. Although social media platforms would
like us to use profiles of our actual identity, they still let us create fake accounts for
fun or other purposes, while in other cases digital platforms might enable full
anonymity too, making the whole digital world interesting not only from the view
of potential victims but also from offenders. However, online space does not
necessarily call forth harmful behaviors but can also be an opportunity for socially
anxious individuals, for example, to act more freely.

Social media can even make false representations about certain beliefs, norms,
behaviors etc. compared to their actual state in society, and thanks to the already
mentioned mechanism, it can further lead into a “bubble”, viewing the world from
a certain perspective and overrepresenting something as the person will be more
likely to only encounter information that confirm it. Even if an idea or behavior is
wrong or potentially dangerous, in the online space it might be seemed as “cool”
and accepted by many people, making it “trendy”, especially desirable to follow by
children who are still more pliable.

The current digital media (and information society) also have another kind of
psychological side, rather relating to skill development, information processing and
self-control ability. While eatly digital environment, by using digital devices

12 LIEBERMAN, A. — SCHROEDER, J.: Two social lives: How differences between online and offline
interaction influence social outcomes. Current opinion in psychology, 2020/31.

13 NOGAMI, T. — TAKAL J.: Effects of anonymity on antisocial behavior committed by individuals.
Psychological reports, 2008/102(1).
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intensively, can potentially have a negative effect on motoric functions'4, certain
social skills and attention on younglings'>, highlighting the importance of playing
and exploration in the natural environment, information society’s daily life put an
increased load to the brain, bombarding with incredible amount of stimuli from
multiple sources which can also be hard to handle sometimes. Our modern digital
environment is not simply abounding in stimuli, but we can also easily access to
rewarding stimuli without many limits, at least in audio-visual digital forms.
Although digital content is only audio-visual, covering only two modalities of stimuli
(visual and acoustic), which could raise some issues, especially developmentally, for
us humans, these are the two most significant ones, being able to satisfy us propetly,
when we search something enjoyable in the (virtual) environment. Thus, we tend to
spend hours regularly to watch videos on social media, or movies and series on
streaming platforms, or anywhere on the internet. The potential issue is that,
because these stimuli are rewarding and easily accessible as well, they may influence
our self-control negatively, by getting us used to intense rewarding without much
effort, changing our threshold for rewards, potentially decreasing the ability of
delaying gratification (also lowering self-control) and increasing impulsive
behaviors, which may impacts children and adolescents even more whose brains are
still in active development, possibly leading to addictions too'¢. However, this topic
is still under debate, and research also shows how an already developed self-control
can be a protecting factor against digital addiction!”. For now, we can say that with
careful and conscious approach we (and our children) can still become healthy users
too in this digital era.

7. Conclusion

In this article we took a brief overview on what kind of modern society we live
in currently, what important features it has and how it potentially influences the
socialization processes and psychological development of juveniles through digital
media.

Information society is mainly characterized by vast amount of knowledge and
information transfer, by extensive use of digital devices and telecommunication.
Online virtual space has become part of our daily life, we talk to each other, and

14 KoPASZ A.: A digitalis kornyezet hatisa a gyermekek manudlis készségének fejlédésére. XIIIL Média-
és Internetkonferencia, 2023. https://www.youtube.com/watch?v=dVHePYnk55¢ (2023.09.19.)

15 KONOK V. — PERES K. — FERDINANDY B. — JURANYI Z. — BUNFORD N. — UJFALUSSY D. J. — RETI
7. — KAMPIS GY. — MIKLOSI A.: Hogyan hat a mobileszk6z-haszndlat az 6vodasok figyelmére és
tarsas-kognitiv készségeire?. Gyermeknevelés Tudomanyos Folydirat, 2020/8(2).

16 ALLCOTT, H. — GENTZKOW, M. — SONG, L..: Digital addiction. Awmerican Economic Review, 2022/112(7).
17 SCHULZ VAN ENDERT, T.: Addictive use of digital devices in young children: Associations with delay
discounting, self-control and academic performance. P/oS ore, 2021/16(6).
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share experiences and events on social media platforms which already give place for
social events too, but it is just expected to go even further in the future. Although
personal interactions and “real life” is still important, we create and consume large
amount of digital content on different electronic devices. These kinds of digital
platforms have especially become essential part of younger generations’ lives who
spend significant number of hours online on daily basis where lots of their social
events and interpersonal communications take place, serving as a new space for
socialization.

This kind of digital era has its own features which hold great possibilities but
also potential harm without necessary caution. This is a relatively new wotld, on a
much global, wotld-wide scale where the internet connects us on virtual platforms
interculturally, and provide incredible amount and variety of digital content, making
the wortld stimuli-rich and interconnected. However, this environment’s highly
digital nature may cause certain issues as well, possibly for anyone, but may affecting
younger children even more. Both positive and unwanted content can reach them
(just like us), and to a certain extent it’s up to us, as simple users or maybe even as
editors or creators, whether digital media can serve as a useful, constructive tool, as
it could ideally be, or mislead to unintended directions.
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SOMOSKOI SOMA*

Purchase of agricultural land for the sake of solar power plant investment

Absztrakt: Nagy terilleti igénnyel rendelkezé napelempark létesitése soran elézetes
problémaként meriil fel, hogy jogi személy befektetd kilteriileti, foldforgalmi térvény hatalya
ala tartoz6 ingatlan tulajdonjogit nem tudja megszerezni, amig az ingatlant a miivelés aldl ki
nem vonjak. Emiatt kétféle médja van a befektetés elsé fazisat megel6z6 teriilethasznalat
megvaltoztatasanak. Egyik a foldforgalmi térvény hatalya alatt allé hasznalati jog megszerzése
és adasvételi elGszerz8déssel a tertilet tulajdonjoganak késébbi biztositasa, mig a masik a helyi
o6nkormanyzat kézbeiktatdsaval térténd tulajdonszerzés.

Kulcsszavak: napelempark, nagyberuhazas, foldforgalom, stratégiai megallapodas, mivelési
ag, 6nkormanyzati tulajdon, 6nkormanyzati f6ldhasznalat

Abstract: During the establishment of a solar park with a large area requirement, a
preliminary problem arises that legal entity investors cannot acquire the ownership of
property outside the scope of the Land Transfer Act until it is taken out of agricultural use.
For this reason, there are two ways to change the land use prior to the first phase of the
investment. One is the acquisition of the right of use under the scope of the Land Transfer
Act and the subsequent securing of the ownership of the area with a pre-purchase agreement,
while the other is the acquisition of ownership through the intervention of the local
government.

Keywords: solar park, major investment, land transaction, strategic agreement, cultivation
branch, municipal property, municipal land usage

DOIL: https://doi.org/10.46942/SIDM.2024.1.283-299

1. Introduction

In recent years, we have all faced with changes in the price of electricity.
Nowadays, companies and investors who act responsibly, adapting to the changed
circumstances, invest in industrial solar systems in order to significantly reduce
future energy price fluctuations. With the current electricity prices, the investment
will pay for itself within a few years, thus bringing back the amount of the
investment. It is especially beneficial for businesses with high energy consumption

* dr. Somoskéi Soma, PhD-hallgat6, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, Deik Ferenc
Allam- és Jogtudomanyi Doktoti Iskola, Civilisztika Tudomanyok Intézete, Agrir- és Munkajogi
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that their energy costs can be planned, their dependence on energy providers is
reduced, they gain a competitive advantage, and in the midst of carbon neutrality
efforts, it represents a non-negligible marketing advantage.

In the context of agricultural law and the Hungarian real estate structure, there
are two main problems that a legal entity investor has to face when he wants to
establish a solar power park on an exterior land under cultivation. Firstly, the Land
Transfer Act does not allow legal entities to acquire ownership of lands subject to
the Land Transfer Act!, and secondly, the land involved in the investment is almost
without any exceptions owned by different owners, often in joint ownership, and
registered as separate properties under separate parcel numbers at the Land Registry
Office, which makes the whole contracting and land acquiring procedure extremely
lengthy and complicated.

My present article aims to highlight some elements of my PhD research, which
aims to reveal the regulations regarding the implementation of solar power patks by
legal entities that feeds back electricity into the central system.

2. The first solution: the preliminary sales contracts?

To overcome the difficulties of legal entities in acquiring land ownership, my
first — less efficient — proposed solution for any investor is to enter into long-term
leases with the owners of the property to be acquired in order to obtain the right to
use the land to be affected by the investment. These leases must be concluded for a
period of at least 6 years, since the Lta. states that land use right shall not exist on
condition that the party acquiring the land use right undertakes in the contract for
the transfer of land use right (hereinafter referred to as: “land use agreement”) to
maintain compliance with conditions set out in the Lta. during the term of the land
use agreement, and not permit third-party use of the land, and to use the land
himself, and in that context to fulfill the obligation of land use.3

So with a long-term lease agreement investors get the right to use the land — on
which they want to accomplish their investment — agriculturally. With this they
won’t be able to start their investment, so at the end of this term the land utilization
has to be changed from agricultural usage to industrial utilization. In order to do so,
at the same time the investor signs the lease agreement, the parties also have to sign

! Act CXXII of 2013 on Transactions in Agricultural and Forestry Land (hereafter referred to as: Land
Transfer Act or Lta.) Section 9 (1) ¢): ,,Ownership of land may not be acquired by legal persons, except
as provided for in this Act.”

2 See more: OLAJOS L.: A Foldforgalomhoz kapcsoldd6 szerzédések anyagi és eljarasi kérdései.
Publicationes Universitatis Miskolcinensis Section Juridica at Politica, 2017/1. p. 381-392.

3 Lta. section 42 (1) compate to OLAJOS L.: Foldjogi Kiskaté — kérdés, felelet a magyar foldjog aktualis
kérdéseirSl. Miskolei Jogi Szemle, 2017/2. killonszam p. 409-417
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a preliminary sales contract, which can be closed after 6 years - by the end of the
lease agreement -, to acquire the ownership of the industrial land.*

According to the Lta., ownership acquisition rights shall exist on condition that
the acquiring party undertakes in the contract for the transfer of ownership not to
permit third-party use of the land, and use the land himself, and in that context to
fulfill the obligation of land use, and agrees not to use the land for other purposes
for a period of five years from the time of acquisition.> This 5 year restriction is
what makes it necessary to sign at least 6 years long lease agreements.

This solution is problematic not only because of it’s length, but also because the
Hungatrian agricultural law also includes the institution of the pre-lease right, which
belongs to every natural and local agricultural legal person according to the 46. § of
the Lta. These persons may conclude the lease contract instead of the investor, in
the order provided by the Lta., which makes it impossible to carry out the
investment. There are some given cases listed in the act, in which the pre-lease right
cannot be exercised, namely “The right of first refusal shall not apply

- to any lease agreement between close relatives; or

- to farm-transfer contracts which aim to transfer the land use right; or

- to lease arrangements between an agricultural producer organization, as the

land user, and any member thereof who has at least 25 percent ownership
share, or his/her close relative, ot any person employed by such organization
for at least three years, as the landlord;

- to any lease arrangement for forest land between a forest management

association, as the land user, and its membet, as the landlord;

- to lease arrangements relating to farmsteads.”¢

In practice, neither the right of first refusal nor its exceptions can benefit the
large investor, as they essentially facilitate the acquisition of land use right by farmers
under a leasehold, and thus work against a large investor. The high degtree of luck
element precludes an investor from acquiting the land use right through a lease
agreement and then using the pre-contractual sale and purchase methodology to
acquire the property.

Should any investor be lucky enough that no person entitled to their first right
of refusal exercises their first refusal right, a lease contract is concluded between the
landowner and the investor, after the contract has been approved by the specialized
administrative body.” From this moment, the lessor is not allowed to change the
purpose of the land utilization for 5 years. If any investor is about to start a big solar

4 CSAK Cs.: A fenntarthatdsig természeti er6forrasgazdalkodas jogi szabélyozasa. Miiszaki Foldtudomdnyi
Kozlemények, 2013/ 2. p. 73-86

5 Lta. section 13 (1)

¢ Lta. section 48 (1)

7 Lta. section 51 (1)
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power park investment on the 1st of June 2023, the actual works could only start in
2029, and until that time comes, the investor is obliged to use the land agriculturally,
for which big companies are not ready for.

3. Problems arising from the preliminary sales contracting

The right of land use acquired by the lease agreement does not allow the use of
the agricultural land for industrial purposes. The solution to this issue is to acquire
the ownership of the property.

Since legal persons, including business companies, cannot acquitre the ownership
of agricultural lands in Hungary — with the narrow exceptions set out in the Lta. —
the acquisition procedure must be structured propetly, and before the conclusion
of the sales contract, arrangements must be made to ensure that the land is
transferred in a state in which the property is extracted from cultivation, this being
the case, the restrictions on agricultural lands do not apply and the legal person
carrying out the investment can acquire the land.

Given that this is a long period of uncertainty, it is advisable to settle the
obligations of the parties in a preliminary sales contract concluded at the same time
as the long-term lease agreement, in which the investor’s obligation is essentially
limited to financing the extraction. I must mention the jurisprudential point inherent
in the pre-contract, namely that the seller’s obligation is not merely to transfer the
“thing” (the property) — “dare” —, but to perform acts which will bring about a future
thing or state of affairs requiring his active intervention — “facere”. Thus, the pre-
contract falls into the category of “emptio spei”, a contract for something that will
happen or create in the future and is unascertained.

According to the 215. § of the 6th book of the Act V. of 2013 of the Civil Code
(hereafter reffered to as: Civil Code), the parties have to implement in the
preliminary sales contract their names and contractual status, the purchase price, the
payment’s structure and the exact data of the property in order to be able to identify
it. To avoid legal loopholes in the future, it is also important that the preliminary
sales contract also makes clear that by the purchase price both parties understand
the price of the industrial land in 2029. The payments structure could consist about
the next steps:

- The first 10% of the price could be paid at the time of the preliminary

contracting,

- the next 10% is due as soon as the construction plan is ready,

- after that the next 50% comes by the “ready to go status” when the owner

provides the construction permits,

- and the final 30% after the investor gets registered as the owner of the

property.
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After this, we should look at the problems atising from the closing of the sales

contract. There are four main concerns I would like to mention:

1. The first one is that the Lta., and the Hungarian land transaction law can
change at any time during this 5-year period and the investor has no control
over it.

2. The second concern is that not only the land transaction law could be the
subject of change, but also the Act CXXIX. of 2007 on the Protection of
Agricultural Land — and with it the land protection law — might see changes
at any moment, and the investor cannot intervene.

3. The next big question is the legal principle known as the “Clausula rebus sic
stantibus”, which enables the seller to file a civil lawsuit against the investor,
because the circumstances have changed since the signing of the preliminary
sales contract — usually the price of the real estate got higher.

4. 'The fourth and last problem is that we have to compare this solution to the
other one — and this will become clear as soon as I explain the method of
the strategic investment agreement. The preliminary contracting takes a lot
of time (at least 6 years) until the investor can finally start carrying out the
investment, and far more expenses, which he has to take as a loss and lost
profit, and no investor likes lost profit.

The first two of the concerns mentioned above do not require further

explanation, but I would like to explain my economic position on the third.

According to the 73. § of the 6th book of the Civil Code “if the parties agree to

conclude a contract between each other at a subsequent date, and they determine
the substantial terms of this contract, the court may form the contract at the request
of either party in accordance with the agreed terms. (...) Either party may refuse to
conclude the contract if he proves that

a) due to circumstance that occurred following the conclusion of the pre-
contract, the performance of the pre-contract under the same terms would
harm his substantial legal interest;

b) the possibility of a change in the circumstances was not foreseeable when
the pre-contract was concluded;

) the change in circumstances was not caused by him; and

d) the change in citcumstances falls outside his normal business risk.”#

The rising of real estate and property prices is now a well-known fact in

Hungary. Looking at the period of 2011-2019, roughly 90% of the sold agricultural
lands wete ploughs.”

8 Civil Code Section 6:73 (1) and (3)
? CSAK Cs.: Land ptices — Slide 1 II. Miskolei Agrarjogi Forum, 2023. marcins 22. in https:// elearning.uni-
miskole.hu/zart/mod/folder/view.php?id=84215 (date of download: 28.12.2023.)

287


https://elearning.uni-miskolc.hu/zart/mod/folder/view.php?id=84215
https://elearning.uni-miskolc.hu/zart/mod/folder/view.php?id=84215

Somoskéi Soma
Purchase of agricultural land for the sake of solar power plant investment

In recent years, the price of a hectare of land has risen to 4-5-6 million forints,
but similar prices of around 4.5-5 million were also seen at state auctions.!?

Based on this increase, land prices could reach up to 7-9 million forints per
hectare by the time the final sales contracts are concluded in 2029. These are the
foreseeable circumstances that parties should expect when entering into a pre-
contract, but the increase in land prices is not necessatily predictable on a linear
basis.
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Recently a parabolic increase has started in land prices, which may already justify
areference to clausula rebus sic stantibus. If prices continue to tise, it can be invoked
by the seller, and if there is a drastic fall, it can be invoked by the buyer.

If the conditions of the clausula rebus sic stantibus are fulfilled, the party may
refuse to comply with the pre-contract, i.e. to conclude the contract. There is no
guarantee that the legal relationship will remain unchanged; factors and
circumstances may always arise which require a “review” of the original contractual
relationship. In a “prospective” contractual relationship, where parties undertake to
enter into a contract in the future (pre-contract), a change of circumstance is

10 Agrérszektor: Oriasi valtozasok varhatok a foldpiacon: jon az Gj szabalyozis? AGRARSZEKTOR.HU
2023. DECEMBER 1. 06:01 in https://www.agrarszektor.hu/fold/20231201/ otiasi-valtozasok-
varhatok-a-foldpiacon-jon-az-uj-szabalyozas-46336# (date of download: 29.12.2023.)

1 AgrarUni6: Toéretlen a term6fold arak  emelkedése AGRARGAZDASAG  2023.08.23. in
https://www.agrarunio.hu/hirek/agrargazdasag/10752-toretlen-a-termofoldarak-emelkedese (date of

download: 28.12.2023.)

288


https://www.agrarszektor.hu/fold/20231201/oriasi-valtozasok-varhatok-a-foldpiacon-jon-az-uj-szabalyozas-46336
https://www.agrarszektor.hu/fold/20231201/oriasi-valtozasok-varhatok-a-foldpiacon-jon-az-uj-szabalyozas-46336
https://www.agrarunio.hu/hirek/agrargazdasag/10752-toretlen-a-termofoldarak-emelkedese

Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 27
2024/1

relatively easy to remedy: the parties have the possibility to enter into a contract with
modified content. On the other hand, the contracting party may refuse to conclude
the contract if the above conditions are met. In this case — i.e. where the contract is
lawfully refused — the contract is not concluded at all.?

The lack of foreseeability of certain circumstances is a ground for exemption
from the obligation to conclude a contract. Foreseeability always refers to the
possibility of the entity involved (in this case, the contracting party) to “foresee the
future” and its limits, and this is what is assessed in the contractual relationship. It
is important to note that the case-law also links the foreseeability or unforeseeability
of a circumstance or cause to the test of what is normally to be expected, and
considers a given factor to be unforeseeable — at the time of the conclusion of the
contract — if the party could not have foreseen it even if it had exercised the care
normally to be expected. If the factor had been foreseeable to the contracting party
under the standard of reasonableness, the party’s claim cannot prevail because it
cannot base its claim on its own negligence.!?

My point is that the economic perspective of the new Civil Code and Hungarian
private law properly assess and offer excellent legal solutions to the unpredictable
price increases of all real estates, including agricultural lands. In my opinion the
emphasis is primarily on the parties’ willingness to seek consensus, since they have
the option to set a different purchase price from the price set in the preliminary
contract when the final contract is concluded — this depends only on the ability and
willingness to pay the existence of the intention to sell or buy —and to invalidate the
preliminary contract at the same time. If, however, the parties fail to reach a
consensus, the final contract can be enforced in court, but the final sales contract
can be avoided by invoking unforseeability in the course of the lawsuit.

4. The second solution: concluding a Strategic Investment Agreement with
the local municipality

Now that the difficulties with the pre-purchase and leasing are cleatly visible, 1
do not know of any investor who would like to set up a solar park in Hungary using
this method. In order to overcome these shortcomings, I have tried to develop a
second solution, which already meets the requirements of the business world, the
so-called Strategic Investment Agreement'.

12 JUHASZ A.: A birdi szerzédésmodositas jogintézményének alkalmazhatésiga a hatilyos Ptk. és a
kapcsolodé  birdi  gyakorlat szetint  [13] — [14] Polgdri  Jog, 2020/34. — Tanulminy in
https://net.jogtar.hu/jogszabaly?docid=a2000203.poj (date of download: 28.12.2023.)

13 JuHAsZ A.: im. [63] — [67]

4 In the present case this agreement will govern all aspects of the legal relationship between the patties,
and in Hungarian law this agreement has contractual force.
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The main part of this solution is to conclude an investment agreement between
the investor and the local municipality, where the investot’s primary obligation is
essentially to finance the purchase of agricultural lands by the municipality.

The agreement may provide monitoring right for the investor to follow the
relevant municipal asset management decrees and, if necessary, to attend the
meetings of the municipal council with the right of consulting.

After the Strategic Investment Agreement is signed, the investor provides the
municipality the funds needed to buy the agricultural lands for industrial purpose
and the municipality can start the project, by providing the land usage right to the
investor. In order to do this, the municipality will have to change its property order
and its local constructional regulation. It should create a subsection stipulating that,
if the municipality promotes energy investments from external sources, it must
consent to the land user’s industrial energy investments on the agricultural land in
question, at the same time as it grants the right to use the land. This is important
because the agricultural land acquired by the municipality will become the property
of the municipality and the purpose of the acquisition is an industrial purpose,
regulated by the municipal decree, namely the realization of an energy investment,
so the land cannot be used for any other purpose.

Since the ownership of the land will not be acquired by the investor, but the
municipality will become the owner from the investor’s resources, the investor will
need legal guarantees to protect its interest. This will be explained in more detail
later on, but essentially it will be mortgages, prohibition on alienation and
encumbrance, and the right to purchase, that will provide the legal protection for
the investor.

Based on this solution, both the investor and the municipality can request the
change of land utilization, and if an investor wanted to start a big solar power park
investment on the 1st of June 2023, the construction project could end long before
2029 regarding the solar park, and could start the industrial activity — the generation
of electricity — as soon as the state permission is provided after the completion of
the construction.

The costs and expenses incurred on the investot’s side under this proposed
solution are only the price of the lands, and the expenses of the advisors, advocates
and administrators.

5. Asset management issues

According to the Act CXCVI of 2011 on National Wealth, local governmental
property, financial assets, shates, rights of property, their preservation and prudent
management, which are the exclusive property of local governments, are part of the
national wealth. Local governmental property can either be common property of
business property.
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Common property is used directly for the performance of compulsory municipal
functions or the exercise of ambits. This category is not subject of our current
examination and does not need to be discussed furthet.

Assets that form no part of the common property are the business assets of
municipalities. Most of the business assets are marketable, while some assets are of
limited marketability. Business assets are not subject to a prohibition on
encumbrance or alienation and can therefore be encumbered or mortgaged, but they
are also subject to the requirement that they should support the operation and
purposes of the municipality.!>

The budget support system for local governments is currently based on a task-
based funding system, whereby the National Patliament provides funding for their
mandatory operating expenditure through the task-based funding system.
Thoughtful management of business assets is an excellent way to overcome the
financial problems of local governments.!

In 2011, the National Parliament re-regulated the operation of local
governments, their system of duties and competences, recognizing the right of local
voters to self-government, taking into account the European Charter of Local Self-
Government, and passed the Act. CLXXXIX of 2011 on Local Governments in
Hungary (hereafter referred to as: Lgh.)

The Lgh. defines the municipalities’ own revenues as income, profits, dividends,
interest and rental from own activities, business and the use of municipal property,
as mentioned above. In addition, it points out that own revenue also includes local
and municipal taxes; funds received; fees, fines and charges payable to the
municipality under a special law; and the total amount of the tax revenue of the
municipality and its institutions.!”

One of the most important tasks of the local municipalities, which is not
mentioned in the law, is to manage and preserve the assets of rural communities. '8

The land purchased with the investor's financing will form part of the
municipality's business assets, which, as can be seen above, are marketable and

15 LENTNER Cs.: A nemzeti vagyonrdl sz6l6 2011. évi CXCVI. térvény (Nvtv.). In: LENTNER Cs.:
Onkormdanyzati péng- és vagyongazdilkodas. Dialég Campus kiadé Budapest, 2019. (167 p.) p. 43-44.

16 ERDOS E. — SZONDI Sz.: Az 6nkormanyzati vagyongazdalkodds egyes elméleti és gyakorlati kérdései,
kiilonos tekintettel a lakdsgazdalkodasra. In Varga Z. (szerk.) Jogi kibivdsok és valaszok a XX1. szazadban 2.
Miskolc, 2023 (312 p.) ISBN 978-963-358-315-9)

7 LENTNER Cs.: 2011. évi CLXXXIX. torvény Magyarorszag helyi énkormdnyzatairél (Métv.). In:
LENTNER Cs.: Onkormdnyzati pénz- és vagyongazdalkodds. Dialég Campus kiadé Budapest, 2019. (167 p.) p.
32-34

18 See more on the role of rural communities: SZILAGY1 J. E.: A vidéki k6z6sség, illetve a vidék sui generis
alaptorvényl meghatirozasa. Publicationes Universitatis Miskolcinensis, Sectio Juridica et Politica, Tomus
XXXVII/2 (2019) p. 451-470. compate to SZILAGYT J. E.: A vidéki k6zosség koncepeidjanak valtozo
kategoéridja és jelentGsége a fold, mint természeti eréforrds viszonydban. Publicationes Universitatis

Miskolcinensis, Sectio Juridica et Politica, Tomus XXXVI/2 (2018) p. 485-502.
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encumberable. Ultimately, this is not what will make the municipality interested in
the cooperation, as it will only be an intermediate owner, transferring the ownership
to the investor. It will share in the benefits of the investment and property
development through an increase in local business tax, which must be paid during
the solar energy production.!

6. On local taxes, in particular local business tax?

An important element in the functioning of local governments is financial
independence, which implies the right to adequate sources of revenue to ensure the
operation of the municipality and the performance of public functions, and to
contribute to the achievement of local financial autonomy.

In Hungary, local taxes are negligible compared to welfare states, accounting for
barely a quarter of total resources.

With regard to the above description of the municipalities' own revenue, it can
be said that in practice all sources are of minor importance, with the exception of
local taxes. Local taxes are those taxes levied at the municipal level, the rates of
which may be set at the local level and which are used in whole or in part at the local
level. There are definitions which do not consider use to be a compulsory element
of the concept, but it is this feature which distinguishes local taxes from shared or
devolved central taxes and traditional central taxes.

We should not ignore the fact that if the tax rate is set at the local level, but the
amount collected has to be paid to the central government, then we cannot
essentially talk about a local tax, as the municipality will only be performing the task
of collecting the tax, and will not directly benefit from it.

In Hungary, the right of local governments to set taxes was introduced in 1990.
Although local taxation existed before, the current categories can only partly be
traced back to the historical payment obligations.

An important element of the change of regime for local financial autonomy was
the adoption of the Act C of 1990 on local taxes, which gives municipal
governments the opportunity to exercise local sovereignty in taxation and thus to
develop local tax policy. The power to introduce local taxes has not changed much
in the last twenty years, and since then, the councils of each municipality have been
able to decide by local decree within the limits set by the Local Taxes Act. The
imposition of local taxes has never been without limits: the type and level of taxes

19 0OrAJ P. — JARJA B: Az ingatlanfejleszt6, ingatlankivitelet$ tarsasagok helyi ipariizési adé alapjanak
meghatirozasa. Add, 2008/8. p 37-40. compare against KOVACS A.: A helyi ipar(izési ad6 aktualitasai.
Ads, 2022/7. p. 68-77

20 BORDAS P.: Helyi adék az 6nkormanyzatok bevételi szerkezetében: az addkivetés joga és kotlatai, az
egyes helyi adok jellemz6i. In HORVATH M. T. — BORDAS P. — VEZENDI-VARGA J.: Allamhiztartisi jog és
kizpénziigyek. Debrecen University Press, 2023. (p. 185.) p. 129-151.
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that can be levied, the lower and upper limits of the tax rates, and the discounts and
exemptions that can be applied are laid down by law. This method is sometimes
called a closed-list local tax assessment system which refers to the fact that the
autonomy of local authorities to levy taxes is essentially limited to deciding whether
or not to impose certain taxes.

International practice tends to use this type of local tax collection method, with
far fewer examples of open list tax collection. The latter is understood to mean that
local governments are free to set taxes at their own discretion, i.e. they can regulate
not only the rate but also the subject and the subject of the tax at local level, which
does not exclude the possibility of certain restrictive conditions being set by central
legislation.

Five local taxes are currently subject to closed list assessment in Hungary:
building tax, land tax, municipal tax on individuals, tourism tax and local business
tax. Systematically, the first two are property type taxes, the second two are
communal type taxes, while the last one - local business tax - is an occupational type
tax. In general, the most important of these is the local business tax, which accounts
on average for 40% of domestic revenue structure as a whole. Moreover, this type
of local taxes' revenue is most dependent on local opportunities and endowments.
The factors that most determine the taxing capacity of a municipality are the size of
the municipality, the structure of its population, the type and value of its property
stock and the presence of businesses in the municipality.

With regard to local business tax, it can be said that it makes taxable the business
activity carried out on a permanent basis in the territory of the municipality, which
is the activity of the entrepreneur for profit or income in this capacity, i.e. business
activity. An entrepreneur carries on a business activity in the territory of the
municipality if he has his registered office or place of business there, regardless of
whether he catries on his activity wholly or partly outside his registered office (place
of business).

The subject of the local business tax in principle is the entrepreneur, and all
assets managed under a trust?! under the scope of the Civil Code. The tax Lability
arises on the date on which the business activity starts and ceases on the date on
which the activity ceases.

In the case of business activities, the taxable amount is the net turnover less

- the sum of the purchase value of the goods sold and the value of the services

supplied;

— the value of subcontracted setvices;

— the cost of materials; and

— the direct costs of basic research, applied research and experimental

development charged in the tax year.

21 See more about trust: CZAPKO T.: A bizalmi vagyonkezelés. Add, 2021/11. p. 34-39.
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Depending on the amount of the net turnover, the entrepreneur may reduce it
in bands, as provided by law. If the entrepreneur carries on a permanent business
activity in the territory of several municipalities or abroad, then the base of the tax
must be apportioned by the entrepreneur in the manner most suited to the specific
characteristics of the activity, as set out in the Annex to the Act. A simplified
determination of the tax base is also possible.

The municipality has the possibility to grant tax exemptions or reductions to
certain entreprencurs. This exemption or reduction may only be granted to
entrepreneurs whose tax base (at the enterprise level) calculated according to the
law does not exceed HUF 2.5 million. The municipality may determine a tax base
of less than HUF 2.5 million for the purposes of eligibility for the exemption or
reduction. An important guarantee rule is that the scope of the tax exemption, tax
reduction, must be the same for all entrepreneurs. The Local Tax Act provides for
two forms of exemption, which, without going into the details of the rules, are as
follows:

- Exemption of the regulated real estate investment company?% the regulated
real estate investment company and the pre-contracting company and their
project company are exempt from the local business tax.

- Exemption for purchasing cooperatives: purchasing and selling cooperatives
are exempted from business tax, which exemption is a de minimis aid and
can be granted in accordance with the rules of the Commission Regulation
(EU) No 1407/2013.

From 2000, the local business tax rate is capped at 2% of the tax base.?

A further possibility for tax relief is the institution of tax reduction, according to
which the tax payable for the tax year to the municipality where the company has
its registered office or place of business may be deducted - up to the amount of the
tax - from the tax payable for the tax year to the municipality where the company
has its registered office or place of business, up to the amount of the tax deducted,
up to a maximum of 7.5% of the toll payable for the use of dual carriageways,
motorways and main roads, proportionate to the distance travelled.

As of 2015, the revenue from local business tax has become earmarked. This
means that the municipal local business tax revenue set by the municipal

22 The rules for regulated real estate investment companies - and thus the exemption for them - may also
be applicable in our case, if a public limited company is going to implement the solar project, but I intend
to do my research on this later. The relevant law is the Act of CII of 2011 on Regulated Real Estate
Investment Companies.

23 'The calculation of the local business tax rate to be paid by the investor is no longer a legal question,
but an economic one, the methodology of which is explained in more detail: BOZSIK S. — FELLEGI M. —
GROF P. — SUVEGES G. — SZEMAN J.: Adézdsi ismeretek példatar. Miskolci Egyetemi Kiado, 2013. (p. 68.),
compare to: BOZSIK S.: A magyar adérendszer nemzetkézi Osszehasonlitisban, kiilonds tekintettel a
gazdasagi valsagra adott vélaszra. In: KARLOVITZ, J. T. (szerk.): Kulturdlis és tarsadalmi sokszindiség a valtozd
gazdasdagi kornyezetben. Komarno, Slovakia: International Research Institute, 2014. (p. 332.) p. 52-61.
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government is first in the case of the metropolitan municipality, as defined in a
separate law - to the local the local public transport function, the local public
transport function in particular, the revenue in excess of the total amount required
for the to finance social benefits falling within the competence of the body of
representatives of the municipality may be used. From the local business tax levied
by the municipal government from the local municipal tax is used to finance the
personal and the telated employet's contributions and social secutity contributions
tax and social secutity contributions.

7. Guaranties of the investment — obligations of the municipality

Since the ownership of the land will be acquired by the municipality, it is
advisable to stipulate in the strategic investment agreement that all relevant sales
contracts to be concluded by the municipality will include a mortgage?, a
prohibition of alienation and encumbrance? and a right of purchase? in favour of
the investor for the amount of the financing.?’

First and foremost, it will require the municipality to open a dedicated bank
account for the entire duration of the financing and to settle all purchase prices and
costs incurred from this account, reporting quarterly to the investor.?

In the strategic investment agreement, the investor can determine the payment
structure, since it is the investor who will provide the funds, which will benefit the
municipality - and therefore its citizens - in the long run.

In the case of the investot's mortgage, I propose the use of a blanket mortgage?,
which means that the mortgage is registered on all the title deeds of the land
purchased by the municipality up to the total amount provided by the investor.®

24 See more: GRAF VON BERNSTORFF, Ch.: Jelzalogjog az Burépai Unié dllamaiban. Magyar Jog, 1997/10.
p. 613-618.; for a special Hungarian version of mortgage law, see: LESZKOVEN L.: Az aljelzalogjog.
Kiigjegyzdk kizlinye, 2000/9. p. 6-10.

25 See more: BODZASI B.: Az elidegenitési és terhelési tilalom szabalyozasa a Ptk.-ban és megsértése sorin
alkalmazandé jogkovetkezmények. Magyar Jog, 2020/4. p. 189-198. compare to: UJVARI T.: Elidegenitési
és terhelési tilalom a magyar jogban. Magyar Jog, 2004 /7. p. 414-426.

26 See more: BUKLI A.: A biztositéki cél vételi jog. Studia Invenum Jurisperitorinm, 2012/6. p. 205-222.
compare to LESZKOVEN L.: A biztositéki célt vételi jog néhany kérdésérdl. Gazdasdg és jog, 2004/12. p.
16-21.

27 See more: SZALOKI G.: A biztositéki vételi jog és zilogjog szabilyozasinak kapcsolata a biréi
gyakotlatban. De iurisprudentia et iure publico, 2011/1. p. 148-155.

28 See more about the payment account: A pénzforgalmi szamla feletti rendelkezés joga és a képviseleti
jog. Add-kddex, 2017/8. p. 38-39.

2 For more information on blanket mortgages, see: BODZASI B.: A keretbiztositéki jelzdlogjog
szabélyozésa a magyar jogban. Allam- é jogtudomany, 2010/3. p. 259-296. compare to RAPOCH G.: A
keretbiztositéki jelzalogjog atruhazasa. Jogtudomanyi kizliny, 1930/ 3. p. 25-27.

30 For more information regarding the land registration issues, see: OLAJOS 1. — JUHASZ A.: The relation
between the land use register and the real estate registration proceeding with regard to justification of the
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The prohibition of alienation and encumbrance makes it impossible for the
municipality to sell the land involved in the investment without the consent of the
investor. The prohibition itself cannot be removed from the land register until the
investor has granted permission to do so, which is conditional on full payment of
the mortgage.

The right of purchase gives the investor the possibility to acquire the lands
owned by the municipality by unilateral legal declaration, if necessary, without the
consent of the municipality.

8. Closing words

The present introductory article on my PHD research topic also indicates the
wide range of areas of jurisprudence it touches upon. However, in addition to the
agricultural, environmental, civic, administrative, asset management and financial
issues outlined in this article, the energy law aspect of the field is also significant, as
it is not unimportant how solar energy, which is considered green energy?®!, can be

integrated into the energy supply system and at what price? the investor can sell it.
I will address these questions in the further development of this article.

List of legislation
Act CXXII of 2013 on Transactions in Agticultural and Forestry Land

Act V of 2013 of the Civil Code
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A hatilyba Iépést felfiiggesztd feltétel modositisa a kézbeszerzési
szerzodések esetén

Absztrakt: A kozbeszerzési szerz6dések moédositisa — tobb mas jogalap mellett — akkor
lehetséges, ha a moddositas un. nem lényeges moédositisnak mindsil. A nem lényeges
modositas tényallasat a jogszabaly tételesen régziti. A jelen tanulmany arra keresi a valaszt,
hogy a szerz6désbe foglalt, hatalyba 1épést felfiiggeszts szerz6déses feltétel médositisa esetén
helyes hivatkozas-e a nem lényeges modositasi jogalap. Esetleg a hat6sigi/dontSbizottsgi
allasponttal kell egyetérteni, amely mas jogalapot (elére nem lathaté koértlményekre
hivatkozas) lat inkdbb célravezetének, amennyiben annak feltételei fennallnak.
Kulcsszavak: Kozbeszerzés, szerz6désmodositas, hatalybalépés, felfiiggeszté  feltétel,
jogréteg elmélet

Abstract: Among other legal bases, a modification of public contracts is possible if the
modification is a so-called non-substantial modification. The law lays down the definition of
a non-substantial modification. The present study seeks to answer the question of whether a
non-essential modification is the correct legal basis for a modification of a contractual term
in a contract which suspends its entry into force. It may be necessary to agree with the
position of the Authotity/Arbitradon Committee, which prefers a different legal basis
(reference to unforeseeable circumstances), provided that the conditions for such a basis are
met.

Keywords: Public procurement, contract modification, entry into force, suspensive
condition, layer of law theory

DOIL: https://doi.org/10.46942/SIDM.2024.1.301-312

1. Bevezetés

A hatalyos kbzbeszerzési torvény alapjan megkotott szerzédések (tovabbiakban:
kézbeszerzési szerzédések) modositasa szigoru feltételek mellett torténhet, a
jogszabalyban tételesen meghatarozott tényallasok, un. esetkérok alapjan!. Az
esetkoroket a 2014/24/EU Iranyelv (tovabbiakban: Irdnyelv) rogziti, amely az
Eur6pai Unié Birdsiga éltal a Presstext (C-454/06) tugyben hozott itélet

*

dr. Szollsi-Barith Szabolcs, PhD-hallgat6, Karoli Gaspar Reformatus Egyetem, Allam-  és
Jogtudomanyi Kar. TémavezetS: Dr. habil Arat6 Balazs egyetemi docens
! A kézbeszerzésekrdl sz616 2015. évi CXLIIL torvény, Kbt
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megallapitasainak iranyelvi szintre térténé emelése, kodifikdcidja?. Az esetkorok,
vagy masként jogalapok egymastol jol elkiilonithet6 tényallasok, amelyek egyenként,
az Gn. de minimis modositasok, a kulénleges korilmények alapjan toérténd
modositasok és azok az esetek, amelyek soran a véltoztatasok nem tekinthetSk
lényeges modositasnak?.

Az iranyelvi szabalyozas kialakitisinak lényege nem a maganjogi szerzGdéses
akarat korlatozasa, hanem az Gj beszerzési igény definialdsa. A médositasok korlatja
valéjaban az a korilmény, amelynek felmerilése 4j beszerzési igényt jelent az
ajanlatkér6 részér6l, amely a szerzédésben rogzitett feltételek ujratargyaldsira
kényszeriti a feleket*.

A jelen tanulmany a nem lényeges modositasok esetkorét vizsgilja,
Osszehasonlitva a  hatdlyos Ptk.-nak a szerz6dés létrejottét szabalyozo
rendelkezéseivel, és ’a lényeges és a barmelyikik 4ltal lényegesnek mindsitett
kérdésekben val6 megallapodassal®. A vizsgaloédas 1ényege, hogy van-e Osszefliggés
a maganjogi ‘lényeges kérdés’ és kbzbeszerzési szemponta “lényeges feltétel” vagy a
jelentés  feltétel’  kozott. A dolgozat  kitér  tovabba a  Kozbeszerzési
Déntébizottsagnak a kézelmultban meghozott dontésére, amely a hatalyba Iéptet6
feltétel modositasa vonatkozasdban dllapitott meg jogsértést, és amelyet a
joggyakorlat érdekl6déssel fogadott©.

A £6 kérdés, hogy a hatdlyba nem Iépett szerz6dés olyan moédositasat, amely
soran a teljesitésre vonatkozo egyetlen feltétel sem valtozik, kizarélag a hatilyba
léptets feltételt moédositjak a felek, lehet e nem lényegesnek mindsiteni, vagy
egyértelmien més jogalap alkalmazésa sziikséges. Uszé hatar’ lesz az ilyen tényallas,
vagy a Dontébizottsag egyértelmi iranymutatast ad a jogalkalmazonak? Leszkoven
Laszl6 altal — Szaszy-Schwarz nyoman — hasznalt 4sz6 hatar kifejezés 1ényege az
elhatarolas nehézségeire, elmosddottsagara igyekszik ravilagitani, amely esetekben
nincsenek hatarozott kérvonalak és a jogalkalmazas nehézségekbe titk6zhet’.

A jelen tanulmany a jogréteg elmélet segitését kérve probalja tisztazni, hogy a
hatélyba Iéptetd feltétel modositasa uj beszerzési igénynek tekinthet6-e, és a feleknek
— egyéb tényallsi elem hianyaban — meg kell-e szlintetni a szerz8dést, vagy a feltétel

2 Az Eurdpai Parlament és a Tandcs 2014/24/EU iranyelve (2014. februar 26. ) a kdzbeszerzésrél és a
2004/18/EK irdnyelv hatilyon kiviil helyezésérdl

3 Lasd: Kbt. 141. § -a, illetve Iranyelv 72. cikk

* DEZSO A.: Magyardzat az Enrdpai Unid kizbeszerési jogahoz. Budapest: Wolters Kluwer Hungary Kft.,

2015. p. 757

5 Ptk. 6:63. § (2) bek.

E D.134/12/2023
https://dontobizottsag.kozbeszerzes.hu/adatbazis/ megtekint/dbhatarozat/portal 588334 (letoltés

datuma: 2023. augusztus 30.)

7 LESZKOVEN L.: ,,Ervénytelenségi hatirkérdések” — tisz6 hatirok az érvénytelenség és hatilytalansig
problémakorében. Miskolei Jogi Szemle, 2021/2., killonszam, p. 24. illetve SZASZY-SCHWARZ G. — Uszé
Hatarok a jogban cimi jogaszegyleti el6adasa.
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nem lényeges elem, amelyre tekintettel a Kbt. 141. § (6) bekezdése szerinti jogalap
alkalmazasa megfelel6®.

2. Lényeges kérdés, szerz6déses akarat a maganjogi szerzédések esetén

A tételes jog rendelkezései szerint a szerz6dés akkor jon létre, ha a felek ez erre
iranyuld akaratukat kélcséndsen és egybehangzoéan kijelentik, valamint a lényeges és
barmelyikiik 4ltal lényegesnck minGsitett kérdésekben megallapodnak®. Nem
szitkséges részletezni itt, hogy a Ptk. szerinti szerz6dés konszenzualszerz6dés, annak
létrejottéhez egyéb jogi tény (realaktus) nem sziikséges. Ennél fontosabb kérilmény,
hogy mit kell a szerz6dés lényeges elemének tekinteni, valamint meg kell hatarozni
a lényeges elem viszonyitasi pontjat. A szerz6dés lényeges elemeit a jogszabaly nem
hatdrozza meg, a felek akarata alapjan — vita esetén - a birdsagnak kell azokat az eset
Osszes koriilményére tekintettel azonositania.

A joggyakorlat alapjan egyértelmien lényeges kérdés a szolgaltatis és az
ellenszolgaltatas meghatarozasa. Igy ingatlan-adasvételi szerz6désnél a vétel targyat
képezs ingatlan a szerzédésben foglaltak alapjin egyértelmiien azonosithatd, a
szerz6désnek ez a lényeges eleme adottnak tekinthet61?. Tovabba a vételarban valé
megegyezés sziikséges az adasvételi szerz6dés létrejottéhez!l.

Ugyanakkor ,,a lényegesnek mindsitett kérdésben valé megallapodas akkor
feltétele a szerz6dés létrejottének, ha a fél egyértelmten kifejezésre juttatja, hogy az
adott kérdésben valé megillapodas hidnyaban a szerzédést nem kivanja
megk6tnil?”. A pontosité szabdly értelmében (amely a korabbi GK 5. szamu
allasfoglalason alapul) elkertilhet6k az olyan esetek, amikor a teljesités soran
szembesiilnek azzal a felek, hogy alényeges kérdésekben valé megegyezés hianyaban
a szerz6dés valdjaban létre sem jott. A hatalyos szabélyozas szerint, amennyiben a
szerz6déskotést megel6z6 folyamat, targyalas stb. soran a fél nem jelezte, hogy az
adott feltételben val6 megallapodas hianyaban a szerz6dést nem kivanja megkétni,
utébb nem hivatkozhat arra, hogy a szerz6dés nem jott létre (kivéve, ha a kérdést
jogszabaly mindsiti lényegesnek)!3.

Fontos, hogy a fenti szemlélet szetint a szerz6d6 fél, valdjaban az egyik fél a
viszonyitasi pont, akitdl a térvény fliggbvé teszi azt, hogy valamely eleme (Ckérdése’)

8 POKOL B.: ] ilet: Tdrsadk domanyi trildgia 11. Budapest: Szazadvég Kiadé, 2005. p. 171
9 Ptk. 6:63. § (1)-(2) bek.

10 EBH 1999.98

' BH 2003.409

12 Ptk. 6:63. § (2) bek. masodik mondat
13 VEKAS L.: Uj Ptk. - Kommentir a gyakorlat szamara, (szetk: WELLMANN Gy.) Budapest: HVG-ORAC
Lap- és Konyvkiado Kft., 2022. p. 156
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a szerzGdésnek, jogi értelemben, lényegesnek mindsiil-e!*. Val6jaban ez utdbbi
koralmény, amiért ki kellett térni a szerz6dés lényeges elemére, ugyanis a
kozbeszerzési szerz6dés tekintetében a lényeges elemekben t6rténé megallapodas
nem a tipikus, maganjogi szerzédésekre jellemzé médon torténik.

3. A kdzbeszerzési szerz6dések lényeges feltételei

A kézbeszerzési szerz6dések megkétéséhez vezetd folyamat soran, az odaitélési
eljarasban a felek szerz6dési szabadsaga sajatos, klaudikalé médon érvényesil. A
megkotendd szerz8dés feltételeit az ajanlatkérSként szerz6d4 fél hatarozza meg, az
ajanlattevé szabadsaga abban 4all, hogy teljes mértékben elfogadja ezeket a
feltételeket, vagy masként fogalmazva a felek tartalom-meghatarozasi szabadsaga
korlatok kozé szoritott!®. Amennyiben az ajanlattevé nem fogadja el azokat, az
odaitélési eljarasban nem vesz, nem vehet részt (és a szerz8dést sem vele kétik meg).
A szerz6déses feltételek (Iényeges kérdések) megtargyalasara a koézbeszerzési
eljarasok soran — bizonyos, ritkibban alkalmazott eljarasformaktol eltekintve - nincs
lehetéség!. Ez esetben a jogalkalmazasnak mashol kell a viszonyitasi pontokat
keresnie, amennyiben a lényeges kérdésben torténé megallapodas vonatkozasaban
kell allast foglalni.

Arra val6 tekintettel, hogy a szerzédéses feltételek megtargyalasara érdemben
nincs lehet6ség a Kbt. a ,lényeges kérdés” (vagy az odaitélés soran ,,jelentGs
modositas”) viszonyitasi pontjat a jogviszonyon kivil helyezi el. Amikor a Kbt. 55.
§ (6) bekezdése tgy fogalmaz, hogy ’a felhivas és az egyéb kozbeszerzési
dokumentumok modositisa nem eredményezheti a beszerzés tirgyara vagy a
szerz6dés feltételeire vonatkozo feltételek olyan jelent6ségi modositasat, ahol az 4j
feltételek ismerete alapvetSen befolyasolhatta volna az érdekelt gazdasagi szerepl6k
arra vonatkozo dontését, hogy a koézbeszerzési eljarasban tudnak-e részvételre
jelentkezni vagy ajanlatot tenni’ a mércét tulajdonképpen az eljarasban nem részes,
abban részt nem vevé gazdasagi szereplék szempontjabol allitja fel. Ezzel a
jogalkoté gyakorlatilag a szubjektiv elemet teszi objektivvé, ugyanis — tételes
definici6 hidnyaban — az eset Osszes korilményeire tekintettel lehet atra
kovetkeztetni, hogy mit kell jelentés médositasnak tekinteni. Mas kérdés, hogy a
tételes jog nem tehet mas, ugyanis az ajanlattételi szakaszban, az ajanlatok felbontasa
el6tt ’nyitott” a jogviszony, ugyanis kizardlag az egyik fél (az ajanlatkérs, késébb
megrendel6) személye ismert. Ezért a jogalkotd egyéb lehetGség hianyaban az

4 SZAIMA J.: A francia Code Civil kételmi jogi reformjirdl, kilénés tekintettel az 4j magyar Ptk.
korrelativ, vagy konvergens szabalyaira 1. rész. Miskolei Jogi Szemle, 2021/1. p 13.)

15 JUHASZ A A kizbeszersésrdl mdsképpen, kizjog és maginjog hatiran. Szeged: Lectum Kiad6 2014, p. 195.
16 Tlyen eljarasok a Kbt. 85. §-a szetinti tirgyaldsos eljaras, a versenyparbeszéd (Kbt. 90. §) és az innovaciés
partnerség (Kbt. 95.§), valamint a koncesszios eljarasok
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alapelveket helyezi jogosulti pozicidba, érvényesitve a transzparencia és egyenld
bandsmadd elveinek érvényestlését!”.

A Kbt. fentiekben idézett rendelkezése és a Kbt. 141. § (6) bekezdése kozotti
Osszefiiggés a ’lényeges kérdés’, a "lényeges feltétel’ mibenlétén alapul azzal, hogy a
szerzGdések teljesitése soran mar teljes a jogviszony, mivel a felek a szerz6dést
megkototték. Mindkettd rendelkezés a mar emlitett egyenlé bandsméd és az
atlathatésag alapelvi kévetelményét hivatott érvényesiteni's. A szabalyozas lényege
szerint nem megengedett az olyan modositds — értve ez alatt az odaitélés és a
teljesités szakaszat is — amely olyan jelentéségl valtoztatas, amely befolyasolhatta
volna az eljarasban 1észt nem vevs, vagy nem nyertes gazdasigi szereplék
ajanlattételi/részvételi hajlandésagat!’®. Mindez természetesen nem lehet objektiv,
ugyanis nem lehet tételezni mindazon tényalldsokat, amelyek befolyasoljak a
gazdasagi szerepl6k dontéseit, ezért a jogalkalmazasnak kell kitSlteni tartalommal a
hézagokat. A gyakorlat egységes abban, hogy az eset 6sszes korillményei dontik majd
el, hogy mit kell lényeges (vagy az odaitélés soran jelent6s) feltételnek tekinteni,
ugyanakkor a teljesitési hatarid6, a beszerzés mennyisége olyan feltételek, amelyek
valtoztatasa az ajanlattételi hajland6sagra egyértelmien kihatassal vannak?.

Amint az lathaté a maganjogi szerz6dések esetén a ’lényeges kérdés’ a szerz6dés
létrejottéhez kapcsolodd olyan feltétel, amely a szerzédés érvényességéhez
kapcsolédik. A maganjogi szerz6dések esetén a “lényeges kérdés’ referencia pontja a
jogviszonyban részes valamely fél, ezért a jogalkalmazas soran térténd vizsgalat (és
dontés) szlkithet a felek akaratira. Ezzel szemben a kdzbeszerzési szerzédések
vonatkozasiban a ’lényeges elem’ referencia pontja végig a jogviszonyon kivil
marad, ugyanis a jogalkalmazds arra keresi majd a valaszt, hogy a megvaltoztatott
feltételekkel mely masik fél kotdtte volna meg a szerzédést (vagy tett volna
ajanlatot). Tulajdonképpen az torténik, hogy a Kbt. a nyertes ajanlattevé helyébe
hipotetikusan egy mas (idealtipikus?) gazdasagi szerepldt dllit, feltételezve ezzel egy
masik szerz6dés létrejottét a modositott feltételekkel. Amennyiben ez torténik, a
jogalkalmazasnak meg kell allapitania a jogsértést és adott esetben alkalmazni a
jogkovetkezményeit, mivel ugyanazon targyban, ugyanazon szolgaltatis
tekintetében egyszerre tobb kozbeszerzési szerzddés a kézpénzekkel valo felelGs
gazdalkodas elvére is tekintettel nem létezhet?!.

172014/24/EU Iranyelv (81) preambulumbekezdés

18 Lasd. D.438/14/2019.

19 HUBAT A.: Nagykommentdr a kizbeszersési tirvénybez (szerk: Dezsé A.). Budapest: Wolters Kluwer
Hungary, 2021. p. 345.

20D.608/6/2017

21 A jogsérté médositasok jogkovetkezménye a Kozbeszerzési DontSbizottsag altali megallapitas és
birsag kiszabasin tul a semmisség, amelynek megitélésére mar a birésig rendelkezik hataskorrel (Kbt.
175. § (1) bek.)
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A tényallasok szamtalan valtozata képzelhet§ el, ezért a nem lényeges
modositasok targyaban térténé dontés konnyen lehet egy spekulativ kisérlet, ezért a
viszonyitisi pontok az alapelvek és elvi dontések maradnak? Osszességében
kijelenthet8, hogy a kozbeszerzési szerz6dés targyaban, ellenértékében és a teljesitési
hataridSben torténd valtoztatast minden esetben lényegesnek kell tekinteni, minden
mas feltétel megvaltoztatisa alapos vizsgalatot igényel. Amint azt a bevezetd is
jelezte, mindezt egy jogeseten keresztiil lehet szemléletesen bemutatni.

4. A jogeset r6vid 6sszefoglalasa

A tényallas szerint a felek arubeszerzés targyban kotottek szerzédést, amely
szerz6dés hatdlyba 1épését egy bizonyos feltétel meghatarozott idén belili
bekdvetkezéséhez kototték?. Mivel a feltétel a meghatirozott idén belil nem
kovetkezett be, a felek a hatdlyba lépésre vonatkozé idGtartamot mintegy kétszeres
id6tartammal meghosszabbitottak (A felek a szerz6désmodositassal a hatalybalépést
felfiggeszté feltétel bekovetkezésének hataridejét emelték fel az eredeti 90 naprol
tovabbi 120 nappal). Egyebekben a szerzédés egyetlen feltétele sem valtozott. A
felek a modositas jogalapjaként a Kbt. 141. § (6) bekezdését jeldlték meg, azaz nem
lényeges modositasra hivatkoztak.

A Kozbeszerzési Hatdésag hivatalbol tortént kezdeményezése alapjan a
Koézbeszerzési DontSbizottsag megallapitotta, hogy a modositas jogsértd. A
Déntébizottsag dontésének vonatkozoé részét érdemes sz6 szerint idézni:

»A Dontébizottsag ramutat, hogy a Kbt. nem tartalmaz normativ meghatarozast
abban a tekintetben, hogy mi mindsiil a felhivas, a dokumentacio, illetve azon beliil
a szerz6déstervezet esetében feltételnek. A Doéntébizottsag normativ szabdlyozas
hidnydban igy azt értelmezte, hogy mely ajanlatkéréi meghatarozasok, el6irasok
minéstlhetnek feltételnek. A joggyakorlatban meghonosodott, a Déntébizottsag
D.561/7/2007. szimu hatirozataban kifejtett jogértelmezés szetint a ,,feltétel”
kifejezés valaminek a létezéséhez, megvalosuldsdhoz szikséges korilményt, a
teljesitendé  kovetelményekre vonatkozo kikotést jelent. Ez a kdzbeszerzési
eljarasok szempontjabdl azt jelenti, hogy az ajanlatkérék a felhivasukban és a
dokumentaciéjukban hatdrozzak meg mindazon kévetelményeket, feltételeket,
amelyek teljesitése sziikséges a részvételi jelentkezés, ajanlat érvényes benydjtasahoz,
az alkalmassagi kovetelmények teljesitéséhez, a nyertes személyének kivalasztasdhoz,
az eljards eredményeként megkotends szerzédéshez és annak teljesitéséhez. A
Déntébizottsag allaspontja szerint a megkdtendé szerzédés lényeges feltételét

22 HARTLEV, K. — LILJENBOL, M.W.: Changes to existing contracts under the EU public procurement
rules and the drafting of review clauses to avoid the need for a new tender. Public Procurement Law Review
2013/2.p. 4

23 Az arubeszerzés a maganjog fogalomrendszerében az adasvételi szerzédést jelent, lisd Kbt. 8. § (2)

bek.
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képezi a hatalybalépésének id6épontja. A Kbt. 141. § (6) bekezdése alkalmazasa
szempontjabdl tehat bizonyosan lényeges érdemi valtozasnak tekinthetd, ha a
hatalybalépés felfiiggeszts feltételeként elére meghatarozott idétartamot a felek
tobb mint dupldjara megemelik™2*,

Amint lathaté a Dont6bizottsag — tételes meghatirozas hianyaban — nem
normativ alapon, hanem a joggyakorlat alapjan dontétte el a jogvitat. Kérdés, hogy
a dogmatikai és az alapjogi réteg feltarasa a jelen kérdésben milyen
megallapitasokhoz vezethet.

5. Elemzés a jogréteg elmélet, mint értelmezési modszer segitségével

A jogréteg elmélet szerint a jog az frott jogszabdlyok szévegrétegébdl, a
jogdogmatika rétegébdl, a birdi kazuisztika topikai rétegébdl, valamint az alapjogok
rétegébdl all®>. A rétegek tekintetében a jelen tanulmany vonatkozasaban az
értelmezési  funkciok keriilnek el6térbe, ugyanis a jog rétegei tekintetében
elkilonithetSk jogalkotasi és jogértelmezési szelvények is20.

A lényeges kérdés és 1ényeges elem tekintetében a szvegréteg — elismerten —
nem ad eligazitast abban a tekintetben, hogy egyes szerzédések esetében mely
feltételeket kell ekként mindsiteni. A Ptk. szerint mindazon feltételeket annak kell
tekinteni, amelyet valamely szerz6désben részes fél annak mindsit. A Kbt. esetén
lényegesen eltéré érdemi feltétel az, amely, ha szerepelt volna az odaitélési eljaras
feltételei kozott, az ajanlattételre kihatassal lehetett volna. Gyakorlatilag a szabaly
Onmagaval — a lényegest a lényegessel — definidlja sajat magat?. Ennél némileg
konkrétabban fogalmaz az Iranyelv amikor lényeges megvaltoztatasként
(feltételként) tekint a szerz6dés hatalyat és a felek kolesonds jogait, illetve
kotelezettségeit értinté feltételekre?.

A maganjogi dogmatika nyitott kérdésként tekint a lényeges elem, lényeges
kérdés meghatarozasara és ezen a cimen a birdi esetjog elemzése talalhaté meg azzal
a kovetkeztetéssel, hogy az eset Gsszes koriilményei alapjan allapithaté meg, hogy
mely feltétel vagy kérdés tekinthet6 lényeges. Mindez — utalva a korabbiakra —
értelemszert, ugyanis egy szerzédéstipuson belil sem leltarozhat6 fel — normativ
szinten — mindazon valtozok Gsszessége, amely egy jogviszonyon belil lényegesnek
tekinthetd.

241D.134/12/2023 sz. hatirozat 61-63 pontok

25 POKOL, B.: i.m. pp 11-195

26 CSERVAK Cs.: A jog rétegelméletének vj kihivasai. In: TOTH J. Z. (szerk.): A jog tobbrétegisége. Budapest:
Karoli Géaspar Reformatus Egyetem Allam- és Jogtudomanyi Kar, 2020. p. 111

27 SMARAGLAY G.: A kizbeszerzés joga, kommentir a gyakorlat syamdra (szetk: PATAY G.) Budapest: HVG-
ORAC Lap- és Konyvkiado, 2023.

28 Lasd: Iranyelv (107) preambulumbekezdése
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A kozbeszerzési jogi dogmatika ennél némileg konkrétabb vélaszokat ad,
tekintettel arra, hogy a fentickben emlitett referenciapontot nem a jogviszonyon
beliil azonositja. Erdekes korilmény egyebekben, hogy a lényeges feltételekre
vonatkoz6 kozbeszerzési-jogi dogmatikai megallapitasokat jorészt az esetjog
(Pressetext ftélet) alakitotta ki%. Ennek értelmében azokat a (Iényeges) feltételeket
nem lehet megvaltoztatni, amelyek ismeretében a gazdasagi szerepl6k, amelyek nem
voltak képesek vagy nem szandékoztak részt venni az eredeti eljarasban, képesek
lettek volna vagy szandékukban allt volna részt venni az eljarasban, ha a moédositott
feltételek szerepeltek volna az eredeti ajanlati felhivasban. Ahogy a kapcsol6dd
irodalom kiemeli: példaul amelyek Osszefiiggése kimutathat6 a beszerzés targyanak
muszaki  kovetelményeivel (pl.  funkcionalis vagy  teljesitmény-el6irasok),
alkalmassagi kévetelményekkel (pl. szakember, muszaki eszk6zok), értékelési
szempontokkal. Ami ennél a jelen téma esetén fontosabb, a szerz6déskotési
feltételekhez (pl. felel6sségbiztositds) kapesolédnak, vagy a szerz6dés teljesitésének
lényeges feltételét jelentik (pl. teljesitési hatarid6)3!. Ez a korilmény 6nmagaban nem
mond sokat a késébb emlitendd alapjogi/alapelvi réteg nélkil, ezért erre késébb
szitkséges visszatérni. Elegend6 itt annyit régziteni, hogy a kozbeszerzési szerz6dés
esetén a modositas korlatja — altalaban és a jelenleg vizsgalt jogalap vonatkozasaban
is - val6jaban az 4j beszerzési igény megjelenése. Mindez a maganjogi szerz6dések
esetén nem bir relevanciaval. A felek barmely feltételt utébb megvaltoztathatnak,
értve ez alatt a kotelezettségvallalas jogeimét is32.

A biréi esetjog a maganjogi szerz6dések esetén megmarad a felek akaratanak és
az eset Osszes korilményének feltardsinal®®. A dontébizottsagi jogalkalmazas —
utalva a fentickre - arra a kdvetkeztetésre jut, hogy minden feltétel, amelyet az
ajanlatkéréként szerz6d6 £él az odaitélés soran el6ir, lényegesnek tekinthetd (az eset
Osszes kortlményeit figyelembe véve). Tulajdonképpen exemplifikicié, amely a
jogviszonyok valtozatossagara tekintettel, érthetd értelmezés.

6. A hatalyba lépést meghatarozoé feltétel

A hivatkozott jogeset szerint a felek a szerz8désnek egyetlen teljesitési feltételét
sem valtoztattak meg. Sem a szerz8dés targya, sem az ellenérték, sem a teljesitési
hatarid6 nem valtozott. Egyedtl a hatalyba lépésre vonatkoz6 id6tartamot
hosszabbitottak meg a felek, azzal az indokolassal, hogy ez a koérilmény az

2 Pressetext Nachrichtenagentur (C-454/06).

30 HARTLEV-LILJENBOV: im. p 54

3V FAZEKAS SZ.: A kigbesgerzésekril s30ld 2015. évi CXLIIL tirvény kommentdrja. Budapest: Magyar K6z16ny
Lap- és Konyvkiado Kft., 2019. p. 497

32 V6: Ptk. 6:191. (1) bek.

3 Vo: Kutda Pfv.20725/2022/6. szamu precedensképes hatirozata

3 Lasd még: D.103/11/2023, D.85/10/2023
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ajanlattételi hajland6sagra nem lehetett kihatassal és egyebekben a Kbt. 141. § (6)
bekezdés b) és c) pontjai feltételeknek is megfelel a modositas.

Erdemes kitérni a hatalyba 1éptetd feltétel jogi természetére. A Kbt. a feltételes
kozbeszerzési eljarasok alapjan megkotott szerzédésekre engedi alkalmazni a
hatalyba Iéptetd feltétel alkalmazasat. Ennek Iényege szerint, ha az eljardst megindito
felhfvasban az ajanlatkéréként szerz6d6 fél felhivta a gazdasagi szereplSk figyelmét
arra, hogy amennyiben valamely meghatarozott, ellenSrzési koérén kivil esé,
bizonytalan jovébeli esemény  bekdvetkezik, szabadul a  szerzédéskotési
kotelezettség aldl. Ilyen kérilmény tébbek kozott a timogatasi igény — kedvez6tlen
— clbiralasa. A Kbt. lehet6vé teszi, hogy az ilyen feltételt ajanlatkéré a szerzédés
hatalyba lépését felfiiggeszts feltételként is elSitja’s.

A Ptk. a Hatodik kényv VII. Cim alatt rendezi a szerz6dés idSbeli hatalyara
vonatkozo feltételeket®. Lényege szerint, a hatalytalansag fogalma azt fejezi ki, a
szerz6dés ugyan érvényesen létrejétt, de ahhoz nem fiizédik joghatas. A hatélytalan
szerz6dés jogkovetkezménye, hogy a teljesités nem kévetelhetS. A szerz6dés
létrejotte (tipikusan annak alairasa) és a hatalyba 1épés kozotti id6szak un. fiiggo jogi
helyzet, amely id6szak alatt — az alapelvekre tekintettel — tilos a masik fél jogat
csorbit6 barmilyen magatartas®.

A kérdés az, hogy a figgd jogi helyzet id6szakanak meghosszabbitisa, a
kézbeszerzési szerz6dések vonatkozasdban olyan feltétel-e, amely az ajanlattételi
hajlandésagot befolyasolja-e. A hatalybalépésr6l 6nmagaban rogziteni lehet, hogy
lényeges feltétel, ugyanis a kotelezettnek nem k6zombds, hogy a szerzédés
megkotését kovetben mennyi idén beliil kell megkezdeni a teljesitést, az
er6forrasokat allokalni stb. Az idGszak tartama szintén nem lehet k&zEmbds
ugyanezen okbdl. Mindezekre ugyanakkor, csak a dogmatikai és joggyakorlati
értelmezés alapjan lehet kévetkeztetni, mivel a szévegréteg nem tartalmaz erre
vonatkoz6 konkrét utalast. A hasonlé esetekben a Dént6bizottsag egy korabbi
dontésre hivatkozva indokolva mindsiti jogsértének a modositast®. Az érveléssel
egyet kell érteni, amelyben a kulecs a szerzédéses dllomany ismerete, ugyanis
el6fordul, hogy a révidebb hatilyba 1épési idészak ismeretében mindazok
visszalépnek az érdekl6déstSl, amely szereplSknek az adott idGszakra a kapacitdsait
elbre lekototték. A hosszabb idszak ismeretében ugyanakkor ezek a szerepl6k mas
dontést hoztak volna.

3 Mindez a jogszabaly dltali felmentés az ajanlati kotottség megtartisa alél. V6. Kbt. 53. (5)-(6) valamint
Kbt. 135. § (12) bek.

30 Vo: Ptk. 6:116. §

37 WELLMANN GY. A Prtk. Magyardzata. Budapest: HVG-ORAC Lap és Konyvkiado Kft. 2018. p.270.

38 Lasd: D.561/7/2007. Erdekesség, hogy a dontés a 2003. évi CXXIX. tv. alapjan sziiletett.
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7. K6vetkeztetések

A Kbt. szerint a médositas akkor lényeges, ha az 4j feltételek az ajanlattételi
hajlandésagra kihatassal lehettek volna, valamint azok megvaltoztatjak a szerz6dés
gazdasagi egyensulyat, illetve Gj elemet épitenck a szerz6désbe. Amint azt a
joggyakotlat és a dogmatika is r6gziti, a fenti korlatokat mindig az adott eset Gsszes
kérilményét mérlegelve kell megitélni®.

A fentiekben idézett dontSbizottsagi dontések esetében ugy tlinik, mintha azok
mell6znék a konkrét kéralményekre torténé utalast, megmaradnak azokon a
kereteken belil, amely altalinossiagban mondja ki a jogsértést a felfliggeszté feltétel
modositasa tekintetében.

Az Alaptorvény 28. cikkébdl kovetkezben az originalizmus szitkségszerden
kiegésziti a textualista értelmezést, vagyis amennyiben a jogszoveg alapjan tobb
értelmezés adodik, abba az irdnyba kell vinni az értelmezést, amely megfelel a
jogalkotd céljanak és Osszhangban van az Alaptérvénnyel®. Amint a fentiekbdl az
lathaté volt a szOvegréteg vizsgalata (textualizmus) kevés timpontot ad, az
értelmezés tovabbi rétegei (dogmatika és a jogalkalmazas) egymasba kapcsolédnak
— sokszor - az altalanossag szintjén maradva. Ugyanakkor a jog (és igy az értelmezés)
negyedik, alapjogi rétege kisegitheti, egyben kiegészitheti az értelmezést. Kokott
fétanacsnoknak a Presstext itélethez inditvanya (C-454/06 fStanacsnoki inditvany
76-77) szerint a teljesitési feltételek megvaltoztatasa akkor lényeges, ha az alkalmas
az adott piacon a verseny torzitasara és a szerz6dé fél elényben részesitésére mas
gazdasagi szereplokkel szemben®. Ez az értelmezés szintén a mar emlitett
atlathatésag és az egyenlé bandsméd alapelveinek érvényre juttatasa. Ugyanis
amennyiben az 4j beszerzési igény megjelenik, az a feltételek tjratargyalasat jelent,
igy szitkségszeren sérillnek a felhivott alapelvek.

Mindebbdl lathaté, hogy amennyiben dszé hatart azonosit a jogalkalmazas, az
alapelvi réteg szerinti értelmezés célravezetS lehet, illetve nem maradhat el
Amennyiben az 1 beszerzési igényt nem lehet az adott tényallas (eset Osszes
koériilménye) alapjan azonositani, szitkségszertien nem lehet a verseny torzuldsat sem
megallapitani, igy az ilyen jellegli moédositas jogszerd lehet. Valdjaban a négy réteg
egylttes, egymasra tekintettel t6rténé vizsgalat adja a norma olyan értelmezését,
amely olyan dontést eredményezhet, amely megfelel a jogalkoté céljanak és az
Alaptérvénynek is.

Végiil szitkséges azt is kiemelni, hogy a hivatkozott jogeset alapjan miért lett
volna kiemelten fontos a Déntébizottsagnak az alapelvek szemszogébdl

3 https://www.palyazat.gov.hu/download.phprobjectld=72649 (letoltés datuma: 2023. augusztus 30.)
YOVARGA ZS. A.: Tirvényavaslatok indokoldsa — az Alaptirvény hetedik midositsinak 8. cikkérd] — Philosophus
trium scientiarium Pokol Béla 70 Budapest: Szazadvég Kiado, 2021. p. 372

4 MIKLOS GYULA (2015.) p. 784
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megvizsgalni a tényallast, és igy az konkrét eset minden koéralményére tekintettel
donteni. A tényallas szerint ugyanis az Ajanlatkér6 hirdetmény nélkili targyalasos
eljarast folytatott egyetlen szereplével (az ajanlattevével), vagyis a felek olyan
szerz6dést modositottak, amelyet az ajanlattevéként szerz6d6 fél kizardlagos jog
alapjan teljesitett. Mindebbdl kévetkezik, hogy a médositas nem lehetett alkalmas az
adott piacon a verseny torzitasara, mivel az adott piacnak nincs mas szerepldje, igy
szitkségszerien az alapelvek sem sériilhettek.
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International Cooperation in the Face of Climate change: The Role of
COPs in shaping national legal frameworks

Abstract: As the world faces increasing urgency regarding climate change, the need for
international cooperation becomes more evident than ever before. Addressing the challenges
posed by climate change requires unified efforts from nations across the globe. Under the
framework of the United Nations Framework Convention on Climate Change, the
Conferences of the Parties were established. The main purpose of this study is to examine
the impact of he Conferences of the Parties on shaping national legal frameworks. Under the
impacts of the Conferences of the Parties, taking into account the specific circumstances of
each country, specific measures to minimize the impacts of the environment and climate
change will be regulated and implemented. By applying qualitative research approach, the
impact of COPs on climate change policies, the achievement of COP26 and its impacts on
domestic legal policies are presented. In addition, the two case studies of Australia and
Vietnam also are clarified. By applying a qualitative research approach, the impact of COPs
on climate change policies, the achievement of COP26, and its impacts on domestic legal
policies are presented. In addition, the two case studies of Australia and Vietnam are also
clarified. All these are the basis for some findings and further discussion.

Keywords: climate change, international cooperation, Conferences of the Parties, legal
policies, Australia, Vietnam.
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1. Introduction

The wortld is facing an unprecedented climate crisis. The impacts of climate
change are emerging in many countries in the form of extreme weather events, rising
sea levels, and mass extinctions. To address this crisis, international cooperation is
necessary on a massive scale. The Conferences of the Parties (COPs) are the leading
international forum for negotiating climate change agreements. Since the first COP
was held in 1995, the global community has made significant progress in developing
a global climate regime.

* Thi Kim Cuc Nguyen, PhD student, Faculty of Law, University of Pécs. Supervisor: Prof. Dr. Herke
Csongor full professor; Lecturer, International Law Faculty, Hochiminh City University of Law, Vietnam
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frameworks

The COPs have played a crucial role in shaping national legal frameworks on
climate change. In particular, COP26 and onwards have had a profound impact on
the national climate policies of many countries. The COP26 marked a turning point
in international climate action, with over 190 countries committing to take bold
steps to tackle the climate crisis. COP27, held in Egypt, was dubbed the "Africa
COP” and focused on translating pledges into action on the ground. While progress
was made, there is still much work to be done. The conference highlighted the need
for urgent action on adaptation and resilience, the importance of climate finance,
and the need to scale up support for mitigation efforts.

The main purpose of this study is to examine the impact of COP on shaping
national legal frameworks. Accordingly, during COP meetings, commitments are
often made, and these commitments need to be translated into effective national
policies. To effectively implement international commitments, the initiative of
countries is a key factor. Under the impacts of COPs, taking into account the
specific circumstances of each country, specific measures to minimize the impacts
of the environment and climate change will be implemented.

This paper comprises four parts of the main discussion. The first part presents
an overview of COPs and their impact on climate change policies. The second part
examines the achievements that COP26 has achieved as well as the general impacts
of COP26 and onwards in the formation of domestic legal policies related to climate
change. The third part clarifies COPs shaping domestic policies in the cases of
Australia and Vietnam. Finally, some findings and further discussion are presented.

2. Methodology

This study used a qualitative research approach to analyze and evaluate the
impact of COPs on climate change policies. Collected data primarily involves official
documents, policy reports, academic articles and reports. By applying this approach,
the achievement of COP26 was shown as well as the general impacts of COP26 and
onwards were also figured out. The tresults of these analyses, combined with the
evaluation of two specific case studies of Australia and Vietnam, when using
compatison and analysis, ate the basis for the authors to evaluate the role of COPs
in the fight against climate change by their influence of domestic legal policies.
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3. Overview of COPs and their impact on climate change policies
3.1. What’s COP?

The annual COP is a product of the United Nations Framework Convention on
Climate Change (UNFCCC). This is an agreement between 198 countries! of the
United Nations to stabilize the greenhouse gas concentrations in the atmosphere at
a level that would prevent dangerous anthropogenic interference with the climate
system?. To effectively implement this agreement, the COP must be established.
Accordingly, the COP is the supreme decision-making body of this Convention and
is composed of representatives from all states that are parties to the Convention.?
The COP meets every year, unless otherwise agreed by the parties, to discuss how
exactly that should be achieved, and monitor what progress has been made. The
first COP meeting was held in Berlin, Germany in March 19954, and this year,
COP28 will convene in the UAE in November 20235,

The main points about COP are regulated in Art. 7 of the UNFCCC.
Accordingly, the objective of the COP is to keep under regular review the
implementation of the UNFCCC and any related legal instruments, as well as make,
within its mandate, the decisions necessaty to promote the effective implementation
of this Convention. It can be seen that the key nature of the COP is to review and
make decisions. In other words, the COP gathers the international community
together every year to assess and advance progress on tackling global warming. It
serves as a platform for countries to negotiate and implement international
agreements and actions related to climate change mitigation, adaptation, and other
related issues. In addition, new agreements and treaties may be adopted, as pointed
out in Art.7.2 of the UNFCCC. In practice, the Kyo Protocol¢ is an example. Since
being adopted in December 1997, there are currently 192 parties to the Kyoto

! Unfecc.int. “What Is the United Nations Framework Convention on Climate Change? | UNFCCC,”
2020. https://unfccc.int/process-and-meetings/what-is-the-united-nations-framework-convention-on-
climate-change. (date of download: 15/10/2023)

2 Art.2, UNFCCC

3 HUTTON, H.: What Is COP? | Cambridge Institute for Sustainability Leadership (CISL), Cam.ac.uk,
October 13, 2022. https://www.cisl.cam.ac.uk/cop-climate-change-conference. (date of download:
15/10/2023)

4 Unfccc.int. “Conference of  the Parties (COP) | UNFCCC,” 2020.
https://unfccc.int/process/bodies/supreme-bodies/conference-of-the-parties-cop. (date of download:
15/10/2023)
5 Unfccc.int. “Conference of  the Parties (COP) | UNFCCC,” 2020.
https://unfccc.int/process/bodies/supreme-bodies/conference-of-the-parties-cop. (date of download:
15/10/2023)

¢ HUTTON, H.: What Is COP? | Cambridge Institute for Sustainability Leadership (CISL), Cam.ac.uk,
October 13, 2022. https://www.cisl.cam.ac.uk/cop-climate-change-conference. (date of download:

15/10/2023)
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Protocol’. This protocol operationalizes the UNFCCC by bringing industrialized
countries and economies into transition to limit and reduce greenhouse gas
emissions in accordance with agreed-upon individual targets®.

COP plays an important role in the fight against climate change. In every annual
COP, governments come together to measure progress and negotiate the best ways
to address climate change while taking each other’s circumstances into account. This
is expressed through actions’, including (i) examining the obligations of the parties
and the institutional arrangements under the UNFCCC, the experience gained in its
implementation, and the evolution of scientific and technological knowledge; (ii)
promoting and facilitating the exchange of information on measures adopted; (iii)
facilitating the coordination of measures adopted; (iv) promoting and guiding the
development and periodic refinement of comparable methodologies; and (v)
assessing the implementation of the Convention and the overall effects of the
measures. Moreover, making recommendations or seeking to mobilize financial
resources also belonged to the COP’s scope. All these actions are intended to
contribute to achieving the objectives of the UNFCCC as well as ensure its effective
implementation. It can be seen that the actions listed above are directional and
supporttive, especially focusing on promoting the solidarity of the international
community to deal with the global issue.

3.2. COP’s impact on the fight against climate change

COPs, as mentioned above, are crucial in the battle against climate change, in
which nations that are parties to the UNFCCC get together to debate, bargain, and
decide on a variety of climate-related topics. In other words, COPs should be
thought of mainly as spaces of convergence for the circulation of know-how!? and
the exchange of innovative solutions to address the pressing challenges of climate
change. These conferences are essential global forums where governments,
scientists, activists, and organizations collaborate, sharing their expertise, best
practices, and experiences to collectively advance our understanding of climate
issues and develop strategies and policies for a sustainable future.

7 Unfccc.int. “What Is the Kyoto Protocol? | UNFCCC,” 2020. https://unfccc.int/kyoto_protocol.
(date of download: 15/10/2023)

8 Unfccc.int. “What Is the Kyoto Protocol? | UNFCCC,” 2020. https://unfccc.int/kvoto_protocol.
(date of download: 15/10/2023)

9 Art.7.2, UNFCCC

10" Green European Journal. “Are COPs Helping the Battle against Climate Change?,” 2021.
(date of download:

www.greeneuropeanjournal.eu/are-cops-helping-the-battle-against-climate/.

15/10/2023)
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Some key impacts of COPS on the fight against climate change can be brought
up below.

First, COPs have extended the scope of actions. One of the most significant
impacts of COP meetings is the establishment of a global policy framework for
addressing a global issue- climate change. This framework is considered the most
successful achievement of COP meetings when creating the consensus among
countries to address climate change as a collective challenge. While each country’s
specific commitments may vary, the overarching agreement on the need to reduce
greenhouse gas emissions, transition to clean energy and adapt to climate impacts
demonstrates a shared understanding of the global nature of the problem and the
necessity for cooperation. In COP meetings, countries have produced landmark
agreements like the Paris Agreement, which set specific targets for limiting global
warming and outlined a roadmap for global climate action. In addition to the Paris
Agreement, the Kyoto Protocol which was established at COP3 is also notable
evidence. This protocol imposed legally binding emission reduction targets on
industrialized countries as a way to curb their greenhouse gas emissions. Although
the Kyoto Protocol had limitations'!, it set a precedent for legally binding climate
agreements and underscored the importance of developed countries taking the lead
in emissions reduction.

Secondly, COPs have promoted the effectiveness of actions by raising ambition
in addressing climate change among countries. COP meetings encourage countries
to progressively enhance their climate commitments. This is exemplified by the
process of countries submitting revised Nationally Determined Contributions
(NDCs)'? at subsequent COP meetings. For instance, after the adoption of the Paris
Agreement at COP21, many countries have updated and strengthened their
NDCs'3, reflecting greater ambition reductions, renewable energy adoption and
climate resilience efforts. Furthermore, the effectiveness of actions is promoted by
peer pressure. The international stage of COP meetings creates an environment of
peer pressure and scrutiny. Countries are aware that their climate commitments and
actions are observed and evaluated by the global community. This peer pressure can
motivate countties to strive for more ambitious goals and contribute their fair share
to global climate efforts. In addition to peer pressure, another source of pressure

11 BASSETTI, F., Success or Failure? The Kyoto Protocol’s Troubled Legacy - Foresight, Foresight,
December 8, 2022. https://www.climateforesight.eu/articles/success-ot-failure-the-kvoto-protocols-
troubled-legacy/. (date of download: 15/10/2023)

12 Unfcccint.  “Nationally Determined  Contributions (NDCs) | UNFCCC,”  2020.
https://unfccc.int/process-and-meetings/the-paris-agreement/nationally-determined-contributions-
ndcs. (date of download: 15/10/2023)

3 Unfceeint.  “Nationally Determined  Contributions Registry | UNFCCC,” 2022
https://unfccc.int/ NDCREG. (date of download: 15/10/2023)
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also comes from civil society and youth engagement!. COP meetings often feature
active participation from civil society organizations, youth activists, and non-
governmental groups. These stakeholders push for more ambitious climate action
and hold governments accountable. Their presence and advocacy at COP meetings
contribute to the pressure for increased ambition.

Thirdly, COPs have raised awareness about sharing responsibilities and burdens.
To fight against climate change, the cooperation of developed and developing
countries, as well as underdeveloped ones, is needed. The developed nations will be
responsible for allocating and mobilizing resources. Accordingly, COP meetings
have led to commitments of financial resources from developed countties to
support climate-related initiatives in developing nations. This financial support is
essential for helping vulnerable regions adapt to climate impacts and transition to
low-carbon economies. COP meetings have also catalyzed private sector
investments!®> in clean energy and sustainable technologies, further mobilizing
resources for climate action. This is also a responsibility that the private sector
should jointly shoulder due to their association with environmental pollution and
degradation in business practices. Therefore, this sector will be a critical partner in
delivering effective development cooperation on environmental issues in partner
countries. Multinational companies can promote greener behavior across the supply
chains that they manage; investors and banks are potential sources of investment
for clean infrastructure; and businesses and entrepreneurs provide the skills and
knowledge leading to innovation in clean technologies and resource efficiency!.

4. COP26: Before and After
4.1. COP26 and its key takeaways

COP is the heart of UNFCCC, and each COP would have specific objectives.
The COP26 international climate conference took place in Glasgow, Scotland, from

14 Global Alliance for the Future of Food. “Creating a More Equitable COP: The Battiers Facing Civil
Society and Global South Presence,” February 15, 2023. https://futureoffood.org/insights/creating-a-
more-equitable-cop- the-barriers-facing-civil-society-and-global-south-presence/. (date of download:
15/10/2023)

15 America. “Towards COP27: Regional Forums on Climate Initiatives to Finance Climate Action and
the SDGs - Roundtable on Climate Finance — the Energetic Transition in Latin America and the
Catibbean | CEPAL.” Cepal.org, 2023. https://www.cepal.org/en/events/towards-cop27-regional-
forums-climate-initiatives-finance-climate-action-and-sdgs-roundtable. (date of download: 15/10/2023)
16 “Private Sector Engagement to Address Climate Change and Promote Green Growth PRIVATE
SECTOR PEER LEARNING POLICY BRIEF 4,” n.d. https://www.oecd.org/dac/peer-
reviews/Policy-Brief-4-Private-Sector- Engagement-to-Address-Climate- Change-and-Promote-Green-

Growth.pdf. (date of download: 15/10/2023)
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October 31 to November 12, 2021, under the UK’s presidency of the conference.
Prior to COP26, four goals that needed to be achieved were set out, namely: (i)
mitigation: secure global net zero by mid-century and keep 1.5 C degrees within
reach; (i) adaptation: adapt to protect communities and natural habitats; (iii) finance:
mobilize at least $100 billion in climate finance per year; and (iv) collaboration: work
together to deliver.!” The two headline outcomes from COP26 were the signing of
the Glasgow Climate Pact and agreeing to the Paris Rulebook.®

The Glasgow Climate Pact was agreed to on November 13 after negotiations
overran the last day of COP26. With eight parts, this Pact, covering a series of
decisions and resolutions, sets out what needs to be done to tackle climate change!?,
specifically as follows:

4.1.1. Mitigation

The primary goal of COP20 is to ensure that the Paris Agreement’s Article 2
target of limiting global warming to 1.5 degrees Celsius remains attainable.
According to COP26 Explained?, the targets announced in Paris would result in
warming well above 3 degrees by 2100 compared to the pre-industrial level, and if
we continue as we are, temperatures will carry on rising. This means the 1.5 degrees
Celsius target is not being met. And thus, COP26 requests parties to revisit and
strengthen the 2030 targets in their nationally determined contributions (NDCs)?!
and urges parties to communicate long-term low greenhouse gas emission
development strategies towards just transitions to net zero emissions by or around
midcentuty, taking into account different national circumstances? and in line with
the best available science?, and welcome efforts by parties to communicate other
actions that demonstrate progress towards achievement of the Paris Agreement
temperature goal (1.5 degrees target)?*. It can be seen that to keep global warming
to 1.5 degrees Celsius achievable, or, in other words, to tackle the mitigation gap,
COP26 utilizes an amalgamation of strategies covering various areas of the Paris
Agreement, including the national-determined contributions and other support

7 CARVER, D.: What Were the Outcomes of COP26? House of Commons Library, January 27, 2022.

https://commonslibrary.parliamentuk/what-were-the-outcomes-of-cop26/.  (date of download:
15/10/2023)

18 Thid.

19 Thid.

20 “webarchive.nationalarchives.gov.uk. “UK Government Web Archive,” n.d.

https://webarchive.nationalarchives.gov.uk /ukgwa/20230401054904/ https: /ukcop26.0rg/wp-
content/uploads/2021/07/COP26-Explained.pdf. (date of download: 15/10/2023)

2129, IV Glasgow Climate Pact

2232, IV Glasgow Climate Pact

23 33, IV Glasgow Climate Pact

2424, IV Glasgow Climate Pact
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mechanisms for transitions. Basically, this first key outcome of COP26 will be
addressed based on the pillars of the Paris Agreement, with clear requirements and
requiring the parties to have more specific strategies.

4.1.2. Adaptation

As the Earth's temperature increases, the resulting physical effects and severe
weather events cause harm to people's lives, means of subsistence, and natural
environments downstream. The second main objective of COP26 is to promote
strategies for adapting to prevent the negative consequences of climate change and
avoid loss and damage. This involves safeguarding and rejuvenating natural habitats,
constructing protective measures, alert mechanisms, durable infrastructure, and
farming practices. To accomplish this, action to help the most vulnerable and build
resilience is needed before more people lose their lives or livelihoods. As a result,
the Glasgow-Sharm el-Sheikh work program on the Global Goal on Adaptation was
created. This work program has eight main objectives, including enabling the full
and sustained implementation of the Paris Agreement and achieving the Global
Goal on Adaptation with a view to enhancing adaptation action and support.?
Especially the national adaptation plan®, which is a summary of what countries are
doing and planning to do to adapt to the impacts of the changing climate, the
challenges they face, and where they need help, is welcome. These national
adaptation plans are also called "adaptation communications."?” Similar to the first
goal, in this "adaptation" goal, COP26 continues to inhetit the targets set by the
Paris Agreement with more specific strategies. For instance, the Global Goal of
Adaptation is an initiative that was established according to Article 7 of the Patis
Agreement. Its primary objective is to significantly improve adaptive capacity,
bolster resilience, and mitigate vulnerability to the impacts of climate change.

% Unfeceint. “Glasgow—Sharm El-Sheikh Work Programme on the Global Goal on Adaptation |
UNFCCC,” 2020. https:/ /unfccc.int/ topics/adaptation-and-resilience/workstreams/glasgow-sharm-el-
sheikh-WP-GGGA. (date of download: 15/10/2023)

207, IV Glasgow Climate Pact

27 webarchive.nationalarchives.gov.uk. “UK Government Web Archive,” n.d.
https://webarchive.nationalarchives.cov.uk/ukewa/20230401054904/ https: /ukcop26.ore/wp-
content/uploads /2021/07/COP26-Explained.pdf. (date of download: 15/10/2023)
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4.1.3. Finance

At COP15 developed countries agreed to raise at least $100 billion every year
from 2020% to support developing countries in their climate efforts. Nevertheless,
the current goal is not currently being achieved. In Glasgow Climate Pact, parties
agreed to the need to mobilize climate finance from all sources to reach the level
needed to achieve the goals of the Paris Agreement, including significantly
increasing support for developing country patties, beyond § 100 billion per year.
Pursuing this goal, The UK has committed to spending £11.6 billion on
International Climate Finance between financial years 2021/22 and 2025/26 to
encourage other countries to do the same.? Meanwhile, Australia is further
increasing its international climate finance commitment to $2 billion over the next
five years to support developing countries in our region as they tackle the impacts
of climate change.® It can be seen that, basically, this goal is similar to the one set
out at COP15 in 2009 and continues to be reiterated in the Paris Agreement. At this
time, at COP206, this goal continues to be raised, calling on developed countries to
take more action to achieve this financial goal.

4.1.4. Collaboration

At COP26, the objective was to establish the Paris Rulebook, which outlines the
rules and logistical demands needed to achieve the goals of the Paris Agreement.
The focus of COP26 was to secure an agreement between all the Paris signatories
on how they would set out their NDCs to reduce emissions. The finalized rulebook
includes agreements on an enhanced transparency framework for reporting
emissions, common timeframes for emissions reduction targets, and mechanisms
and standards for international carbon markets.’! Carbon markets are a significant
topic of discussion at COP26, with parties secking to make sure that carbon markets
can enable greater ambition in mitigation and adaptation actions. This comes from

28 TIMPERLEY, J.: The Broken $100-Billion Promise of Climate Finance — and How to Fix It. Nature
598, no. 7881 (October 20, 2021): 400-402. https://doi.org/10.1038/d41586-021-02846-3. (date of
download: 15/10/2023)

2 Office, Development. “UK International Climate Finance Results 20227 GOV.UK. GOV.UK,
November 2022. https://www.gov.uk/government/publications/uk-climate-finance-results-2022 /uk-
international-climate-finance-results-2022. (date of download: 15/10/2023)

30 Australian Government Department of Foreign Affairs and Trade. “Increasing Support for Region’s
Climate Action and Economic Growth,” November 2021.
https://www.foreignminister.gov.au/minister/marise-payne/media-release/increasing-support-
regions-climate-action-and-economic-growth. (date of download: 15/10/2023)

3 CARVER, D.: What Were the Outcomes of COP26? House of Commons Library, January 27, 2022.
https://commonslibrary.parliamentuk/what-were-the-outcomes-of-cop26/.  (date of download:

15/10/2023)

321


https://doi.org/10.1038/d41586-021-02846-3
https://www.gov.uk/government/publications/uk-climate-finance-results-2022/uk-international-climate-finance-results-2022
https://www.gov.uk/government/publications/uk-climate-finance-results-2022/uk-international-climate-finance-results-2022
https://www.foreignminister.gov.au/minister/marise-payne/media-release/increasing-support-regions-climate-action-and-economic-growth
https://www.foreignminister.gov.au/minister/marise-payne/media-release/increasing-support-regions-climate-action-and-economic-growth
https://commonslibrary.parliament.uk/what-were-the-outcomes-of-cop26/

Thi Kim Cuc Nguyen — Thanh Long Nguyen
International Cooperation in the Face of Climate change: The Role of COPs in shaping national legal
frameworks

the obligation set forth in Article 6 of the Paris Agreement, which allows countries
to voluntarily cooperate to achieve emission reduction targets. This means that a
country (or countries) will be able to transfer carbon credits earned from the
reduction of GHG emissions to help one or more countries meet climate targets.

4.2. General impacts of COP26 and onwards on domestic legal policies

COP26 was a landmark event for international climate action. With over 190
countries signing the Paris Agreement, there was a renewed sense of urgency to
tackle the climate crisis. The significance of COP26 onwards in shaping domestic
legal policies is an undeniable testament to the evolving landscape of global climate
governance. The resounding impact of these conferences can be vividly observed in
the proactive strides taken by nations to align their legal frameworks with the
imperatives of climate action.

In response to the Glasgow Climate Pact, the UK updated its 2030 Nationally
Determined Contribution (NDC) to include a target of reducing all greenhouse gas
emissions by at least 68% by 2030 on 1990 levels®. The UK's updated NDC is a
clear illustration of its commitment to taking action on climate change. By
enshrining the net-zero emissions target by 2050 into law®, the UK exhibited a
robust integration of COP outcomes into its legal system, effectively transforming
international aspirations into domestic obligations. Motreover, Getmany's ambitious
endeavor to phase out coal-fired power plants by 2038 is a tangible embodiment of
COP objectives echoing in national policies. Germany, with its ,,L.aw on Phasing-
Out Coal-Powered Energy by 2038” already in force®, has also shown an ambitious
effort in achieving the goals set out at COP26 and COP27. The Coal Phase-Out Act
is a German law that aims to reduce and eventually eliminate the use of coal-fired
power plants by 2038. The act was passed in 2020 and aims to achieve the following
objectives: reduce greenhouse gas emissions; provide a safe, cost-effective, efficient,
and climate-compatible energy supply; compensate operators of coal-fired plants

32 Office, Cabinet. “COP26 Presidency Outcomes.” GOV.UK. GOV.UK, November 30, 2022.
https://www.gov.uk/government/publications /cop26-presidency-outcomes/ cop26-presidency-

outcomes#:~:text=The%2 0UK%20responded%20t0%20the, by%202030%2000%201990%20levels.
(date of download: 15/10/2023)

3 for, Department. “UK Becomes First Major Economy to Pass Net Zero Emissions Law.” GOV.UK,
June 27, 2019. https://www.gov.uk/government/news/uk-becomes-first-major-economy-to-pass-net-
zero-emissions-law. (date of download: 15/10/2023)

3 The Library of Congress. “Germany: Law on Phasing-out Coal-Powered Energy by 2038 Enters into
Force,” 2015. https://www.loc.gov/item/global-legal-monitor/2020-08-31/germany-law-on:
out-coal-powered-energy-by-2038-enters-into-

force /#:~:text=The%20Co0al%20Phase%2D Out%20Act,start%20operating%20after%20Auoust%201
4%2C. (date of download: 15/10/2023)
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for their losses; and promote the use of renewable energy sources. The act sets a
number of deadlines for the closure of coal-fired power plants. By 2022, the power
generated from both anthracite (hard coal) and lignite (brown coal) must be reduced
to around 15 gigawatts (GW) each. By 2030, the output is further reduced to 8 GW
for hard coal and to 9 GW for lignite. Finally, by 2038 at the latest, the use of coal-
fired plants must cease completely. The Coal Phase-Out Act and other climate
legislation in Germany ate a significant step forward in the country's efforts to
reduce greenhouse gas emissions and combat climate change. These laws are
expected to help Germany achieve its climate goals and become a leader in the global
transition to a clean energy economy.

The Bahamas, India, and Nigetia have all made progtess in developing their
climate change legislation since COP26%. In India, the Energy Consetrvation
(Amendment) Bill 2022 is a significant piece of legislation that seeks to strengthen
India's energy conservation framework. The bill includes a number of important
provisions, such as mandating the use of non-fossil energy sources by designated
consumers, introducing a domestic carbon market, enhancing energy conservation
building code, regulating energy use in large residential buildings, and increasing the
number of members in the Governing Council of the Bureau of Energy Efficiency.
The Bahamas has taken a significant step forward in its efforts to combat climate
change by passing the Climate Change and Carbon Market Initiatives Act, 2022.
This legislation establishes a carbon market in the Bahamas and allows the
government to incentivize domestic and international carbon trading. This will help
the Bahamas reduce its greenhouse gas emissions and meet its commitments under
the Paris Agreement. The Climate Change Act 2022, which was passed into law by
the Australian Parliament in September 2022, sets out the country's greenhouse gas
emissions reduction targets in domestic law. The Act enshrines two targets: a 43%
reduction from 2005 levels by 2030 and net-zero by 2050. These targets indicate the
direction of travel for climate policy in Australia in the medium and long-term. In
November 2021, Nigerian President Muhammadu Buhari signed into law the
Climate Change Act 2021, which creates a legal framework for the country to
achieve its climate goals. The Energy Transition Plan, which was announced in
August 2022, outlines how Nigeria will achieve its net-zero target. The plan includes
a number of ambitious measures, such as phasing out coal-fired power plants by
2030, increasing the share of renewable energy in the electricity mix to 30% by 2030,
investing in energy efficiency measures, and planting trees to absorb carbon
emissions. The Energy Transition Plan is a significant step forward for Nigeria's

% Grantham Research Institute on climate change and the environment. “From COP26 to COP27: Four
Climate Laws Passed in the Last Year - Grantham Research Institute on Climate Change and the
Environment,” December 8, 2022. https:
cop27-four-climate-laws-passed-in-the-last-vear/. (date of download: 15/10/2023)

www.lse.ac.uk/granthaminstitute/news/ from-cop26-to-
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climate change efforts. It provides the country with a clear roadmap for
decarbonizing its economy and meeting its international commitments. The plan is
also expected to help attract investment in clean energy and technologies and to
create jobs in the low-carbon economy.

The measures taken by several countties in response to COP26 are a positive
development and a step in the right direction. Some of the measures that have been
taken, such as the UK's net-zero emissions target by 2050 and Germany's coal
phase-out, are ambitious and could have a significant impact on emissions.
However, it is important to note that these measures are still in their eatly stages and
it is not yet clear how they will be implemented or whether they will be successful.
Other measures, such as the Bahamas' carbon market and Nigetia's energy transition
plan, are also promising, but they are more limited in scope. It is also important to
note that these measures are only part of the solution to climate change. Other
important factors, such as international cooperation and technological innovation,
will also be necessary to achieve the goals of the Patis Agreement. In addition, the
impact of COP outcomes on legal policies also presents challenges. As several
countries grapple with intricate economic, social, and political landscapes, the
translation of international commitments into actionable legal policies faces hurdles.
For instance, some nations encounter complexities in reconciling ambitious
international goals with domestic capacities and resource limitations*°. Additionally,
intricate political dynamics and vested interests can impede the smooth
incorporation of COP agreements into domestic laws. Nevertheless, even in the face
of these challenges, the essence of COP26 and COP27 as transformative catalysts
for legal reform remains apparent.

Through the measures taken above, it can be seen that the transformative
influence of these conferences transcends mere policy rhetoric, transcending into
concrete actions on a national scale. These examples above underscote the domino
effect that COP-driven legal policy changes can have, inspiring comprehensive
overhauls in national agendas. While challenges exist, the integration of COP
outcomes into legal policies mitrors the evolving paradigm of global climate
cooperation, reaffirming the collective commitment to addressing the challenges
posed by climate change.

In conclusion, the impact of COP26 and COP27 on legal policies in multiple
countries reflects the dynamic synergy between global climate conferences and
domestic legal frameworks. From the United Kingdom's pioneering legislation to
Germany's commitment to phasing out coal, tangible policy changes underscore the

36 IMF. “Poor and Vulnerable Countties Need Support to Adapt to Climate Change,” March 23, 2022.
S i s/Articles/2022/03/23 /blog032322-poor-and-vulnerable-countris-

need-support-to-adapt-to-climate-change. (date of download: 15/10/2023)
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potential of COPs to drive systemic shifts in climate governance. Challenges
notwithstanding, the trajectory of legal policy changes signals a collective
commitment to embracing the urgency of climate action and translating it into
actionable legal frameworks that pave the way for a sustainable future.

5. COPs and their shaping of domestic policies: The case of Australia and
Vietnam

5.1. Australia

Australia, as a developed nation vulnerable to intensifying climate change
impacts, serves as an important case study for examining the influence of COP26
and COP27. The country's vast geography, diverse ecosystems, and heavy reliance
on agriculture make it susceptible to worsening heatwaves, wildfires, droughts, and
floods, which have cost billions in damage and claimed hundreds of lives over the
past decade?. The 1.5°C warming limit outlined at COP26 is especially critical for
Australia, where rising temperatures could decimate coral reefs, reduce crop yields,
and make parts of the country uninhabitable.

In response to these escalating climate change threats, Australia has initiated
ambitious policy reforms aligned with COP26 and COP27 goals. This reflects a
growing commitment to addressing the country's unique climate challenges through
strategies linked to global objectives. Most notably, Australia has committed to
achieving net zero emissions by 2050 and reducing greenhouse gas emissions by
43% below 2005 levels by 2030, The Australian national government has indeed
committed to investing heavily in renewable energy sources to phase out coal power
generation by the 2030s, improve energy efficiency across the economy, and
establish new agencies to spur greater public and private investment in clean energy
projects. To meet these targets, Australian Government has released its Budget
October 2022-23, which commits record funding of almost A$25 billion to clean
energy spending, providing greater direction and backing the Government’s net zero
commitment by 2050%. The government has also invested in excess of $1.4 billion

37 Insurancenews.com.au. “Weather Disasters Cost Australia $35 Billion in 10 Years - Insurance News -
InsuranceNEWS.com.au,”  February  2021.  https://www.insurancenews.com.au/local/weathet-
disasters-cost-australia-35-billion-in-10-years. (date of download: 15/10/2023)

% DAWE. “Australia  Submits New Emissions Target to UNFCCC,” June 16, 2022.
https://www.dcceew.gov.au/about/news/australia-submits-new-emissions- target-to-unfcce.  (date of
download: 15/10/2023)

3 Globalaustralia.gov.au. “Australian Budget Commits $2.5 Billion to Clean Energy and Renewables
Projects | Global Australia,” 2023. https://www.globalaustralia.gov.au/news-and-resources/news-
items/australian-budget-commits-a25bn-clean-energy-and-renewables-projects.  (date of download:

15/10/2023)
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in reliable renewable generation and storage®. The government’s Rewiring the
Nation will invest up to $20 billion in low cost finance to rebuild and modernise the
grid. This will be a key enabler to the integration of more renewables into the
National Electricity Market NEM)*.. The Australian Government’s guide for AGS
investors provides information on the climate change commitments, policies, and
programs of the Australian Government. It states that New South Wales aims to
achieve a 50% reduction in emissions, while Victoria has set a similar target of 50%
reduction. Other states and territories have also set their own ambitious targets*.

Internationally, Australia has indeed increased its climate finance contributions,
allocating over $640 million in 2021-2022 to initiatives in the Pacific and Southeast
Asia. The Australian Government Department of Foreign Affairs and Trade states
that Australia’s climate finance is focused on the Pacific and Southeast Asia,
including bilateral and regional programs, contributions to multilateral development
banks’ climate programming, and multilateral climate funds like the Global
Environment Facility. The department also mentions that Australia provides
climate-related loans to developing countries, including through the Australian
Infrastructure Finance Facility for the Pacific®. Australia's pledge demonstrates
developed countries' efforts to meet their collective goal of providing $100 billion
per year in climate finance to developing nations by 2020. This funding was intended
to assist poorer countries with mitigating greenhouse gas emissions and adapting to
climate change impacts. However, the target was not achieved in 2020*. It remains
unclear if the goal will be met by the end of 2023. The failure to fulfill these financial
commitments has worsened divisions between developed and developing countries,
complicating negotiations related to the Paris Agreement.

40 Energy.gov.au. “Clean Energy and the Electricity Market | Energy.gov.au,” October 13, 2023.
https://www.energy.gov.au/government-priorities /energy-supply/clean-energy-and-the-electricity-
market. (date of download: 15/10/2023)

#'Energy.gov.au. “Enetgy Supply | Energy.gov.au,” October 13, 2023.
https://www.energy.cov.au/government-priorities /eneroy-supply.

(date of download: 15/10/2023)

42 Australian Office of Financial Management. “A Guide for AGS Investors Australian Government
Climate Change Commitments, Policies and Programs,” 2022.
https://www.aofm.gov.au/sites/default/files /2022-11-

28/ Aust%20Govt%20CC%20A ctions%20Update% 20N ovember%202022 1.pdf. (date of download:
15/10/2023)

+ Australian Government Department of Foreign Affairs and Trade. “Delivering on Our Climate
Finance Commitments,” 2021.  https://www.dfat.gov.au/international-relations/themes/climate-
change/supporting-indo-pacific-tackle-climate-change/ delivering-our-climate-commitments.  (date of
download: 15/10/2023)

4 RYAN, F.: Collision Course: Australia’s Flatlining Aid and Its Climate Finance Commitments -
Devpolicy Blog from the Development Policy Centre. Deupolicy Blog from the Development Policy Centre, June
6, 2023. https://devpolicy.org/australias-flatlining-aid-and-climate-finance-commitments-20230607/.

(date of download: 15/10/2023)
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Opverall, the case of Australia demonstrates that the COP process has had a
significant impact in driving national climate policy reforms when global priorities
align with pressing domestic needs. In response to the outcomes of COP26 and
COP27, Australia has made notable strides in combating climate change more
broadly, while also moving to implement specific commitments made in these
pivotal international forums. With sustained public pressure and follow-through on
commitments, Australia's recent policy shifts demonstrate that the COP process can
provide the impetus for developed counttries to raise their ambition in pursuing a
zero-carbon future and supporting global climate objectives.

5.2, Vietnam

Situated along vulnerable low-lying coastlines and river deltas, Vietnam is indeed
one of the countries that are most vulnerable to climate change. According to an
article from The Conversation, Vietnam is often presented as one of the countries
that are most vulnerable to climate change. The article discusses the impacts and
adaptation strategies in Vietnam, including rising temperatures, rainfall changes, and
sea-level rise®. The Vietnam Country Climate and Development Report highlights
the economic consequences of climate change in Vietnam. Without proper
adaptation and mitigation measures, it is estimated that climate change could cost
Vietnam about 12% to 14.5% of GDP per year by 2050 and push up to one million
people into extreme poverty by 2030%. The World Bank states that climate change
impacts, such as higher temperatures and sea-level rise, are already disrupting
economic activity in Vietnam. In 2020 alone, Vietnam lost $10 billion, equivalent to
3.2% of its GDP, due to climate change impacts?’. This country has already
experienced significant impacts and is projected to face more challenges in the
coming decades. The importance of ambitious COP agreements to Vietnam's
sustainable development path is amplified greatly by this countty's extreme
susceptibility to climate disruptions.

In response, Vietnam has demonstrated a rhetorical commitment to addressing
climate change by integrating COP26 and COP27 targets into its evolving policy

45 DROGOUL, A. — PANNIER, E. — NGUYEN, M-H. ~-WOILLEZ, M-N. — NGO-DUC, T. — ESPAGNE E.:
Climate Change in Vietnam: Impacts and Adaptation. The Conmversation, March 8, 2022.
https://theconversation.com/climate-change-in-vietham-impacts-and-adaptation-173462.  (date  of
download: 15/10/2023)

46 ReliefWeb. “Vietnam Country Climate and Development Report - Viet Nam,” July 2022.
https://reliefweb.int/ report/viet-nam/ vietham-country-climate-and-development-report.

(date of download: 15/10/2023)

47 World Bank Group. “Key Highlights: Country Climate and Development Report for Vietnam.” World
Bank. World Bank Group, August 29, 2022.
https://www.wotldbank.org/en/country/vietnam/brief/key-highlights-countts
development-report-for-vietnam. (date of download: 15/10/2023)
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architecture. The country's updated Nationally Determined Contributions (NDCs)
delineate specific mitigation goals including reducing methane emissions 30% below
2020 levels by 2030, achieving net-zero emissions by 2050, expanding renewable
energy to 15-20% of the domestic power supply, and reforesting degraded
watersheds®. Vietnam has indeed implemented a range of measures to address
climate change and promote sustainable development. The U.S. Department of
State provides an Integrated Country Strategy for Vietnam, which outlines various
priorities and objectives for the U.S.-Vietnam relationship, including security,
regional engagement, and combating climate threats®. The Sendai Framework for
Disaster Risk Reduction 2015-2030 is a global agreement that Vietnam has adopted
to enhance its disaster risk reduction efforts®. The Vietnam National Strategy for
Natural Disaster Prevention, Response, and Mitigation to 2020 aims to minimize
the impact of natural disasters on human life, properties, and the environment while
ensuring sustainable development, national defense, and security..

However, Vietnam confronts significant institutional, technological, and fiscal
limitations in implementing these well-intentioned aims into tangible on-the-ground
outcomes. Vietnam’s reliance on international climate finance flows is well-
documented. The country has made significant efforts to secure financial support
for its climate goals. The United Kingdom and the European Union have partnered
with Vietnam to establish the Just Energy Transition Partnership (JETP). This
partnership aims to support Vietnam in achieving its ambitious climate and energy
goals, including transitioning away from fossil fuels and reducing greenhouse gas
emissions®?. The Japan International Cooperation Agency (JICA) has published an
overview of international financial mechanisms and channels for climate change
mitigation in Vietnam?33. The Australian Government has committed to cooperating

4 Unfeccint.  “Nationally  Determined — Contributions (NDCs) | UNFCCC,”  2020.
https://unfccc.int/process-and-meetings/the-paris-agreement/nationally-determined-contributions-
ndcs. (date of download: 15/10/2023)

# “Integtated Country Strategy VIETNAM for PUBLIC RELEASE,” 2022. https://www.state.cov/wp-
content/uploads/2022/07/1CS_EAP_Vietnam Public.pdf. (date of download: 15/10/2023)

50 United Nations. “Sendai  Framework  for  Disaster Risk  Reduction,”  2015.
https://www.preventionweb.net/files /43291 sendaiframeworkfordrren.pdf.  (date of download:
15/10/2023)

51 Preventionweb.net. “Vietnam: National Strategy for Natural Disaster Prevention, Response and
Mitigation to 2020,” August 21, 2018. https://www.preventionweb.net/publication/vietnam-national-
strategy-natural-disaster-prevention-response-and-mitigation-2020.

(date of download: 15/10/2023)

52 Office, Development. “International Agreement to Support Vietnam’s Ambitious Climate and Energy
Goals.” GOV.UK, December 14, 2022. https://www.gov.uk/government/news/international-
agreement-to-support-vietnams-ambitious-climate-and-energy-goals. (date of download: 15/10/2023)
5 LE, N. — CAU, A. — HANOI, V.: Finance Sources for Climate Change Mitigation in Vietnam
Consultation on Low Carbon Technology Assessment, n.d.
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on climate finance in Vietnam through initiatives such as the Vietnam Climate
Finance Facility (VCFF)**. The renewable energy transition in Vietnam faces
regulatory barriers and grid reliability challenges, which have hindered its progress.
Despite these obstacles, the country’s coal-fired capacity is projected to expand
rapidly®. However, subnational governments and economic actors have initiated
promising initiatives in urban hubs like Hanoi and Ho Chi Minh City®. The
government is developing more green spaces around residential areas and new urban
developments. Hanoi plans to have 60 parks by 2025. Ho Chi Minh City and Hanoi
have signed contracts with foreign partners to build smart cities worth billions of
dollars. 33 cities and provinces in Vietnam are implementing smart city initiatives.

Overall, physical climate impacts on Vietnam's agrarian and coastal sectors are
becoming more intense and costly, which is igniting emerging initiatives to
mainstream climate adaptation and mitigation strategies across all levels of
government and across key economic ministries. As susceptibility to climate
disruptions grows more severe, developing countries are taking a more proactive
approach to climate change, as evidenced by Vietnam's declared policy alighment
and reactions to crucial COP26 and COP27 accords. However, in the post-COP
environment, improved international financial mechanisms, technological transfers,
and capacity-building partnerships will continue to be essential for assisting climate-
vulnerable nations like Vietnam to close implementation gaps between ambitious
national climate strategies and internationally agreed-upon mitigation and
adaptation goals. The objective for nations dealing with the climate catastrophe is
to translate the lofty policy declarations made at crucial conferences into actionable
results that benefit the earth and its most vulnerable inhabitants.

6. Findings and further discussion
In the fight against climate change, the response gap between developed

countries and developing countries is inevitable. These disparities manifest in
various dimensions, encompassing vulnerability to climate change impacts, policy-

https://www.jica.go.jp/Resource /project/english/vietham /036/activities/c8h0vm0000bgnnlf-
att/e5e.pdf. (date of download: 15/10/2023)

5 Exportfinance.gov.au. “Commitment to Cooperate on Climate Finance in Vietnam,” 2023.
https://www.exportfinance.gov.au/newsroom/commitment-to-cooperate-on-climate-finance-in-
vietnam/. (date of download: 15/10/2023)

% PBS NewsHour. “Long-Awaited Vietnam Energy Plan Aims to Boost Renewables, but Fossil Fuels
Still in the Mix.” PBS NewsHour, June 14, 2023. https://www.pbs.org/newshour/wotld/long-awaited-
vietnam-energy-plan-aims-to-boost-renewables-but-fossil-fuels-still-in-the-mix. (date of download:
15/10/2023)

% Ycpsolidiance.com. “Ho Chi Minh City and Hanoi Are Investing Billions to Become Sustainable
Cities.” YCP Solidiance, November 18, 2018. https://vepsolidiance.com/article/ho-chi-minh-city-and-
hanoi-are-investing-billions-to-become-sustainable-cities. (date of download: 15/10/2023)
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making capacity, financial resources, and the influence of global climate agreements,
particularly those emanating from COPs.

For instance, developed nations like Australia have significant advantages in the
field of climate change prevention. These countries are better positioned to both
plan and carry out ambitious climate policy reforms because of their relatively strong
financial resources, cutting-edge technology infrastructure, and sophisticated policy-
making framework. Australia, for instance, has made major investments in
renewable energy sources and has set a goal to achieve net-zero emissions by 2050
in its fight against climate change. These commitments serve as a symbol that
developed nations have to establish and work toward ambitious climate goals that
are consistent with global climate objectives.

In contrast, developing countries like Vietnam frequently face increased
vulnerability to the effects of climate change because of their scarce resources and
comparably underdeveloped institutional and infrastructure capacities. Vietnam's
climate targets show that they may make sincere verbal commitments to taking
action on climate change, but it is difficult to turn these promises into actual,
practical results. These difficulties include administrative roadblocks, technological
constraints, and financial constraints, all of which could obstruct the
implementation of climate policies and the accomplishment of goals for mitigation
and adaptation.

Furthermore, developed countries play a crucial role in aiding developing
countries in their efforts to combat climate change in addition to their domestic
climate measures. For instance, affluent countries, such as Australia, contribute a
significant amount of climate financing resources to support programs in areas that
are more vulnerable to the effects of climate change, such as the Pacific and
Southeast Asia. This pledge highlights their responsibility for helping developing
nations reduce emissions, adapt to climate change, and create resilience.However, it
is crucial to remember that developed and developing countries expetience quite
different effects from COP agreements. Australia serves as an example of how
developed countries frequently use the results of COP conferences to motivate
changes to their domestic climate policies. These nations have proven they are able
to swiftly respond to the demands made by COP agreements when global concerns
coincide with urgent domestic requirements. While exhibiting policy consistency
with COP aims, developing countries like Vietnam, on the other hand, face complex
difficulties in converting these international commitments into concrete results at
the local level. Vietnam has struggled to combat climate change in part because of
significant institutional, technological, and financial constraints. Vietnam is one of
the nations that largely rely on foreign financial support flows; therefore, the fact
that developed countries' financial support promises were not fulfilled by 2020 has
made Vietnam's transition to a green economy mote challenging and slower.In
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conclusion, there are significant and varied differences between developed and
developing nations in terms of mitigating climate change. And thanks to COP
meetings as well as agreements, the need for international cooperation is highlighted.
These collaborations are necessary to turn aspirational policy announcements into
tangible effects that benefit the most vulnerable communities as well as the global
ecosystem. To encourage effective and inclusive climate action, the international
community must acknowledge and address these gaps.

7. Concluding remarks

The global community finds itself at a pivotal juncture in the fight against climate
change, where the urgency of addressing environmental challenges has transcended
borders and necessitated unparalleled international cooperation. Annual COPs have
emerged as focal points of this cooperation, orchestrating discussions, decisions,
and commitments that shape the trajectory of nations' climate policies. These annual
gatherings have evolved into vital platforms, not only for dialogue but also for
effecting real change on the ground. As figured out above, the impacts of COPs on
the legal frameworks of countries underscore the profound influence these
conferences exert on the international climate landscape. The imperative to tailor
responses to national contexts, the recognition of distinct responsibilities between
developed and developing nations, and the fostering of global collaboration all
weave together to form the fabric of international climate governance. In short, in
the face of escalating climate challenges, the global community must now harness
the momentum generated at COPs to propel climate action forward.
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A tisztességes eljarishoz valo jog érvényesiilése az onallo birosdgi
végrehajtisban

Absztrakt: Hogyha feltessziik a kérdést, hogy a végrehajtasi eljarasban az Alaptérvény XXIV.
cikkében vagy a XXVIIL cikkében foglaltak alapjan kell-e érvényestilnie a tisztességes
eljarashoz val6 jognak, nem tudunk egyértelmd vélaszt adni. Tovabba atra is keresem a
valaszt, hogy a végrehajtasi eljarasban egyaltaldn kell-e érvényesiilnie a tisztességes eljarashoz
val6 jognak, mivel ugy gondolom, mintha a végrehajtasi eljarasban nem érvényesiilne, vagy
nem kell6képpen érvényesiilne, vagy csupan korldtozottan érvényesiilne a tisztességes
eljarashoz val6 jog. A kérdés vizsgalatakor figyelembe kell venni azokat az egyedi eseteket,
amikor a végrehajtasi eljarasban a tisztességes eljards megsértésére hivatkoztak. Indokoltnak
tartom témeges vizsgalat ala is vetni a végrehajtasi eljarasokat, hogy a tisztességes eljarashoz
val6 jog érvényesiilését meg lehessen allapitani.

Kulcsszavak: tisztességes eljards, jogbiztonsdg, alkotméanyossag, alapvetd jogok, végrehajtis

Abstract: If we ask the question whether the right to a fair trial should be based on Article
XXIV or Article XXVIII of the Fundamental Law, we cannot give a clear answer. I am also
seeking an answer as to whether the right to a fair trial should apply at all in enforcement
proceedings, because I believe that the right to a fair trial does not apply, or does not apply
sufficiently, or only to a limited extent, in enforcement proceedings. In examining this
question, account must be taken of the individual cases where a breach of due process has
been invoked in the enforcement procedure. I also consider it appropriate to subject
enforcement proceedings to a mass examination in order to ascertain whether the right to a
fair trial is being respected.

Keywords: fair trial, legal certainty, constitutionality, fundamental rights, enforcement

DOIL: https://doi.org/10.46942/SIDM.2024.1.333-344

1. Bevezetd gondolatok

A tisztességes eljarashoz valé jog alapjan minden személynek joga van ahhoz,
hogy az tigye elbiralasara egy figgetlen és partatlan birésag el6tt keriiljon sor, ahol a
felek egyenld elbirdlasban részestilnek, és ahol a jogukat és érdekeiket tiszteletben
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tartjak.! Az 6nallé birésagi végrehajté nem a sz6 szoros értelmében vett birdsag vagy
hatésag, és az eljarisa soran nincs birdlati jogkore. Az 6nallé birésagi végrehajtd
»csupan” a hatdrozatok végrehajtasaval foglalkozik. A tisztességes eljarasnak az
Alaptérvény XXIV. cikkében és a XXVIII. cikkében foglalt definiciéja pedig
kifejezetten hatésagok és birosagok eljarasara utal, de nem tér ki arra, hogy a birésagi
szervezetrendszerrel egylittmkodé 6nallé birdsagi végrehajtok beletartoznak-e
ebbe a korbe.

Azonban a tisztességes eljarashoz valé jog egy olyan alapjog, amely az
Alaptérvényben keriilt rogzitésre, és alldspontom szerint legyen sz6 barmely
eljarastol, annak az eljaras egészében érvényestlnie kellene, abban az esetben is, ha
az eljarasban nem kertl sor jogvita elbiraldsara, és a résztvevo felek egyenjogisagardl
sem feltétleniil beszélhetink. Ennek a gondolatnak a jegyében vizsgalom meg, hogy
a tisztességes eljarashoz valé jog hogyan fejl6doétt ki, mi a tartalma, és hogy a birdsagi
végrehajtasi eljarasban kell-e, és ha igen, miként kell érvényesiilnie.

2. A végrehaijtasi jog és az alkotmanyjog kapcsolata

Miel6tt ratérek a tisztességes eljarashoz valé jog ismertetésére, fontosnak tartom
bemutatni, hogy az 6nall6 birésagi végrehajtis hogyan kapcsoloédik a szervezeti
alkotmanyjoghoz, és az alkotmanyos alapjogvédelemhez.

Mar az Alkotmanybirésag is ramutatott arra, hogy ,,a birdsagi hatirozatok
tiszteletben tartisa, a jogerGs birdsagi dontések teljesitése a jogallamisaggal
kapcsolatos alkotmanyos értékekhez tartozik. Ha ugyanis a végrehajtasi rendszer
gyenge és konnyen kijatszhat6, ez Shatatlanul a birdsagi hatarozatok lebecstiléséhez,
jogbizonytalansighoz, a jogtudat romlasahoz, a jogallamisag sérelméhez vezet. Az
ilyen veszély lekiizdése nyilvanvaléan mind allampolgari, mind tarsadalmi, mind
pedig allami szempontbdl alkotmanyos érdek.”? Az alkotmanyjog a jogallamisag, a
jogbiztonsag és a jogvédelem alapvetd elveit biztositja, amelyek szitkségesek a
hatékony ¢és tisztességes végrehajtasi eljarasokhoz. Az alkotmanyjog elbitja a
jogszabalyok alkotmanyossagat, ezen belil is a végrehajtasi eljarasokat szabalyozé
jogszabalyok alkotmanyossagat.>

3. A végrehaijtasi jog és az alkotmanyos alapjogok kapcsolata

A szervezeti alkotmanyjogi szabalyozason tul a végrehajtasi jog az alkotmanyos
alapjogokkal is kapcsolatban all. Az alkotmanyos alapjogok is és a fentiekben

! Magyarorszag Alaptorvényének XXIV. cikke.
246/1991. (IX. 10.) AB hatirozat, Indokolis (II).
3 GARDOS-OROSZ F. — HALASZ 1.: Bevegetés ag alkotmanyjogba. Budapest: Dialég Campus Kiad6, 2019.
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régzitett szervezeti alkotmanyjog is kiilén-ktlén, de az alaptérvényi rend biztositasa
céljabdl is érvényesilnek hazankban.

Az alapjogvédelem fogalma jogi megkézelitésben a jogosultsigok jogi
eszkozokkel torténd biztositasat jelenti, vagyis azt, hogy az allam jogilag elismeri és
jogi uton érvényre juttatja az alapjogokat. Az alapjogok védelme érdekében az
allamnak — e jogok deklaralasa mellett — olyan jogvédd intézményeket és
jogvédelmi mechanizmusokat kell 1étrehoznia és mikodtetnie, amelyek garantaljak,
hogy az allami szervek az alapjogokkal 6sszhangban mikdédjenek és a kézhatalom
gyakorldsa — mind a jogalkotas, mind pedig a jogalkalmazas soran — az alapjogok
altal kijelolt hatirok k6z6tt maradjon.*

Az alapjogvédelem biztositja az egyének jogainak és szabadsagainak védelmét.®
Az alapjogok védelme és érvényesitése a végrehajtasi jogalkotas soran kilénds
tekintettel kell, hogy érvényesiiljon, az adésvédelmi rendelkezések miatt. Szamos
alapjog, példaul a szocialis biztonsdghoz val6 jog, az emberhez mélt6 lakhatashoz
val6 jog, a maganélet tiszteletben tartdsa, és a személyes adatok védelmének
korlatozasa is felmeril a végrehajtasi eljarasban. Ezek a szabadsagjogok gyakran
titkéznek a maganérdekkel. A hatarozatok végrehajtasanak elsébbségének elve és a
szabadsagjogok Osszeltkézése esetén alkotmanyjogi szempontbdl kérdés, hogy
hogyan mérlegel a jogalkotd, milyen szempontokat vesz figyelembe, és melyik érdek
kertil korlatozas ala.

Elméleti alapokon elképzelhet lehetne a végrehajtasi jog szempontjabdl egy
olyan alaptérvényi rendelkezés, amely a lakastulajdonhoz valé jogot feltétlenil
biztositja. Példanak okaért Florida allam joga tiltja az ingatlanok arverezését. A tiltd
rendelkezést Florida allam azzal indokolja, hogy segiteni kell a lakdstulajdonosokat,
akik anyagi nehézségeket szenvednek el, és meg kell évni Sket a hajléktalanna
valastol, amig ezek az addsok a hitelez6ik kielégitésén dolgoznak.¢

Az alkotmanyos alapjogok, kiiléndsen a szocialis alapjogok és végrehajtasi
kapcsolata tehdt az, hogy az alapjogok biztositsak az egyének jogait a végrehajtasi
eljarasok soran.

4 ROTH E.: Eljarisi jogok. In HALMAI G. — TOTH G. A. (szerk.): Emberi jogok. Budapest: Osiris, 2003, 707.
o.

> A masodik genericiéhoz tartozé jogok a XX. szizad els6 harmaddban jelentek meg. Ide soroljuk a
gazdasdgi, szocialis és kulturilis jogokat (pl. a szocidlis biztonsaghoz valé jog, a munkihoz valé jog, az
oktatashoz, a képzéshez vald jog, a hazassag és a csalad védelme, a gyermekek jogai). Ezek a jogok pozitiv
jellegiick, hiszen az allam — teherbir6 képességétdl fuggden — pozitiv cselekvésre kotelezett, biztositania
kell a megfelel6 jogi szabalyozast, és létre kell hoznia az intézményi kereteket.

¢ DONNA, L. S.: There’s No Place Like Home (stead) in Florida - Should it Stay that Way? Nova Law
Review, Volume 18, Issue 2 1994. (Article 6)
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4. A tisztességes eljarashoz val6 jogrol altalaban

A tisztességes eljarashoz vald jog alapjai az emberi jogok és az egyenlGség
elveinek jogi hagyomanyara vezethetSk vissza, amelyek mar az 6kori gérog és romai
jogban is megjelentek. A ,,fair trial”, avagy a tisztességes targyalas/eljaris az ametrikai
jogbdl keriilt at mas jogrendszerekbe és valt a nemzetkdzi jog 1észévé, univerzalis
szinten torténé megjelenése pedig a II. vilaghabord utani idészakra teheté.” A
modern jogi rendszerekben a tisztességes eljarashoz vald jog kialakuldsa az emberi
jogok védelmével dll kapcsolatban.® Az Alaptorvény XXIV. cikkének (1) bekezdése
értelmében mindenkinek joga van ahhoz, hogy tgyeit a hatdsagok részrehajlas
nélkil, tisztességes mdédon és ésszerd hataridén beltl intézzék. A hatdsagok
térvényben meghatarozottak szerint koételesek  dontéseiket indokolni. Az
Alaptérvény XXVIIIL cikkének (1) bekezdése pedig dgy rendelkezik, hogy
mindenkinek joga van ahhoz, hogy az ellene emelt barmely vadat vagy valamely
perben a jogait és kotelezettségeit torvény altal felallitott, figgetlen és partatlan
birdsag tisztességes és nyilvanos targyaldson, ésszerd hataridén belil biralja el. A
tisztességes eljarashoz val6 jog az egyik legfontosabb embeti jog, amely biztositja a
személyek jogbiztonsagat és az egyének jogait és érdekeit védé jogi eljarasokat. A
tisztességes eljarashoz valé jog a birésagi és hatdsagi eljarasok legbelsd,
megkerilhetetlen alapelve.” A tisztességes cljarashoz valé jog abszolut érvényd,
altalanos jogelv.!'® Az Alkotmanybirésag szerint a hatdsagi tgyek tisztességes
intézéséhez vald jog (Alaptorvény XXIV. cikk) és a tisztességes birdsagi eljarashoz
valé jog (Alaptorvény XXVIIL. cikk) egylttesen jelenti a tisztességes eljaras
kévetelményrendszerét.!!

Az Alaptorvény XXVIIL. cikke 12 szabalyozza az dgynevezett ,,fair trial” eljaras
elvét. Az Alaptorvényben megfogalmazott tisztességes eljaras alkotmanyos
kévetelményrendszerének elemei, ennek megfeleléen a magyar jogrendben egy
olyan autoném alkotmanyos mércét jelentenek, amely a jogszabalyi kérnyezeten tl,
az egyedi ugyben hozott biréi doéntések megitéléséhez is alapul szolgalnak. A
tisztességes eljarashoz val6 jog olyan mindség, amelynek az egész birdi eljarast at

7 VISEGRADY A. — VOROS E.: A tisztességes eljaras és a biréi etika. JURA, 2019/2., 194-201. o.

8 T6bb nemzetkézi jogforras is tartalmazza, példaul az ENSZ Kozgyilése altal megalkotott Polgari és
Politikai Jogok Nemzetk6zi Egyezségokmanya (PPJNE), az Emberi Jogok Egyetemes Nyilatkozata
(EJENY) és az Emberi Jogok Eurépai Egyezménye (EJEE). A Romaban, 1950. november 4-én
kihirdetett EJEE az 1993. évi XXXI. to6rvénnyel kertilt be a magyar jogrendszerbe, ezzel a tisztességes
eljarashoz val6 jog a magyar jogrendszer részévé valt.

O BADO A.: A birdi fiiggetlenség egyes garancidlis elemeinek isszehasonlitd vigsgdlata. Akadémiai nagydoktoti thesis,
Szeged: Szegedi Tudomanyegyetem, 2018.

0 CZINE A.: A tisgtességes birsagi eljirds - Andiatur et altera pars. Budapest: HVG-ORAC lap- és konyvkiadd
Kft., 2020.

11 Az Alkotmanybirésag 3115/2013. (VL. 4.) AB, 7/2013. (1IL. 1.) AB, 22/2013. (VIL. 19.) AB hatirozata.
12" Tovabba az Emberi Jogok Eurépai Egyezményének 6. cikke.
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kell hatnia, és amely minéségi kovetelménynek a birdsagi eljaras soran torténd
folyamatos érvényesiilését az Alkotmanybirésag a birdi itéletek alkotmanyossagi
felilvizsgalata soran koételes biztositani, érvényesiteni.’* Az Alkotmanybirésag
korabbi gyakorlata szerint a tisztességes eljaras egy olyan minéség, amelyet kizardlag
esetrdl esetre, a konkrét tigy korilményeinek figyelembevételével lehet megitélni. '

A tisztességes eljarashoz valé jog fogalmat tekintve nem talalunk egységes
definiciét a jogirodalomban. Meghatarozasakor elsédlegesen az Alkotmanybirésag
vonatkozo hatarozatait kell goresé ald venniink, hiszen az Alkotmanybirdsag végzett
jelent6s jogértelmezési tevékenységet a fogalom elemeinek kibontasa érdekében. 1>
E jog olyan alapvets, emberi jogokbdl tevédik Ossze, amelyek jelenléte és
érvényesiilése a demokratikus jogallam 6 jellemzdje. Az emberek nem csupan azt
kovetelhetik meg az allamtdl, hogy ne sértse meg alapvet6 jogaikat, hanem azt is,
hogy egyedi Ugyekben tisztességes eljaras keretében hatirozzanak az allam szervei. 10

A tisztességes eljarast a jogallam korlatozhatatlan minéségeként tartjak nyilvan.
A jogalkotd koételességévé teszi annak biztositasat, hogy nemcsak a jog egésze, de
annak részteriiletei és az egyes jogszabalyok is vilagosak, egyértelmiek,
mikoédésiket tekintve kiszamithatdak, és elérelathatoak legyenek a norma cimzettei
szamara, vagyis nem csak az egyes normak egyértelmiiségét kéveteli meg, hanem
egyes jogintézményeknek a kiszamithatésagat is.!”

5. A tisztességes eljarashoz val6 jog tartalma, és kiterjesztése az Emberi
Jogok Eurdpai Birésaganak (EJEB) itélkezési gyakorlata alapjan

A gyakorlatban az Emberi Jogok Eurépai Birdsaganak (EJEB) itélkezési
gyakorlata alapjan vezethetd le, hogy mikor tekinthetd tisztességesnek egy eljaras.

A EJEB esetjoga alapjan a tisztességes eljaras kévetelményeit alapvetéen harom
csoportra oszthatjuk: 1.) egyes feltételek az eljaré birdsagokra vonatkoznak (a
torvény altal létrehozottnak, partatlannak és fiiggetlennek kell lennitik), 2.) masok a
birésagi (hatosagi) eljaras vonatkozasaban hatdroznak meg altalanos elveket (az
eljarasnak tisztességesnek kell lennie, észszerd idon belil le kell lezarulnia), 3.) végil
a targyalds, illetve az itélethirdetés nyilvanossagat deklardlja.'® A tisztességes

13 SULYOK T.: A tisztességes cljarashoz valo jog Gjabb kihivésai. Alkotmanybirdsig Szemle, 2015/ 2., 97-102.
o.

14 CZINE A.: A tisztessiges birdsagi eljirds - Audiatur et altera pars. Budapest: HVG-ORAC lap- és konyvkiadd
Kft., 2020.

15 TROCSANYI L.: A mi Alkotmanynnk — Viélemények és elemzések Magyarorszig Alkotmanydrsl. Budapest:
Complex, 2006, 376. o.

10 HALMAI G. — TOTH G. A.: Emberi jogok. Budapest: Ositis, 2003, 703. o.

17 CZINE A A tisztességes birdsdgi eljards - Audiatur et altera pars. Budapest: HVG-ORAC lap- és konyvkiadé
Kft., 2020.

18 BAKES A A tisztességes eljardshoz vald jog érvényestilése a strasbourgi birdsag esetjoga alapjan. Allam-

és Jogtudomdny, 2017/4., 80-91. o.

©
&
3



Téth Kordélia
A tisztességes eljarashoz vald jog érvényesiilése az 6ndll6 birdsagi végrehajtasban

eljarashoz val6 jog tehat tagan értelmezendd alapjog. Az emberi jogot védé forumok
szerint a , fair trial” olyan minéség, amelyet az eljaras egészének és korilményeinek
figyelembevételével lehet megitélni.

Az BEJEB esetjoga vizsgalja a tisztességes eljarashoz valé jog kritériumainak
érvényesilését a polgari nemperes eljarasok vonatkozasaban. Ilyen eset az APEH
Uldézotteinek Szévetsége, Ivanyi, Réth és Szerdahelyi kontra Magyarorszag iigy. Az
gy lényege szerint harom magyar allampolgar 1993. janius 18-an kérelmet nyujtott
be a Févarosi Birosaghoz az APEH Uldézétteinek Szévetsége egyesiilet bejegyzése
irant. A Févarosi Birdsag hianypoétlasra visszakildte a bejegyzés iranti kérelmet. A
Févarosi Bir6sig a beavatkozasrdl a kérelmezSket nem értesitette, amelyet a
kérelmez6k sérelmeztek. A bejegyzés iranti kérelem és eljaras jogerds hatirozattal
torténd elutasitassal ért véget. Az EJEB el6szor a 6. cikk alkalmazhatésagat vizsgalta.
A kérelmez6k ezzel kapcsolatban kifejtették, hogy bar a bejegyzési eljaras a térvény
szetint nemperes jellegl, annak eredménye azonban dontSen befolydsolta a
kérelmez6 egyesiilet képességét arra, hogy jogok és kotelességek alanyava valjon. Az
EJEB régzitette, hogy a 6. cikk (1) bekezdése alkalmazandé a felek jogallasatol, a
vita eldontésének moédjarél rendelkezd torvények természetétSl és az tgyben
illetékes hatésag jellegétdl fiiggetlentl; elegendd, hogy az eljaras eredménye donté
az egyéni jogokra és kotelességekre nézve.!”

6. A tisztességes eljarashoz val6 jog a végrehajtasi eljarasban

Lehet vitatni, hogy az 6nallé birdsagi végrehajtasi eljarasban az Alaptérvény
XXIV. cikkében vagy a XXVIII. cikkében foglaltak alapjan kell-e érvényestilnie a
tisztességes eljarashoz val6 jognak. Vitatéma, hogy a végrehajtasi eljaras egyaltalan
megfelel-e a tisztességes eljarashoz valé jog kévetelményeinek, vagy, hogy meg kell-
e felelnie a tisztességes eljaras kévetelményeinek. Ennek egyik oka lehet az, hogy az
6nallé birdsagi végrehajté a végrehajtasi jogszabalyok alapjan anélkil jar el, hogy a
feleknek barmilyen sziamottevé beavatkozasi joga lenne a birdsagi végrehajtd
eljarasaba. Ebben az esetben a végrehajto eljarasa torvényes volt, de alkotmanyjogi
értelemben tisztességtelennek tekinthetd, ugyanis nem érvényesiil a felek jogainak
és érdekeinek a tiszteletben tartasa a végrehajtasi eljarasban.

Egy masik oka pedig lehet az is, hogy azt gondolhatnank, hogy nem kell
érvényesiilnie a végrehajtasi jogban a tisztességes eljarasnak, hogy az 6nall6 birésagi
végrehajt6é egyes nézetek szerint nem mindsil dllami szervnek, hatésagnak vagy
birésagnak. Véleményem szerint a birésagi végrehajtd a birdsag szervezetrendszere
altal iranyitottan allami hat6sagként funkcional, ezért az eljarasa soran meg kell, hogy
feleljen a tisztességes eljarashoz val6 jog kévetelményeinek.

19 BEKES A A tisztességes eljarashoz valé jog érvényesiilése a strasbourgi birdsag esetjoga alapjan. Allam-
és Jogtudomdny, 2017/4., 80-91. o.
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Azonban mas nézépontbdl vizsgilva sokan azt mondandk, hogy az 6nallé
birésagi végrehajté nem allami szerv, vagy hatésag, mivel az 6nallé6 birdsagi
végrehajté az 6nalld birdsagi végrehajtdi tevékenység végzésének elGsegitésére
hatarozatlan ideig mkoéds vallalkozas. Mivel az 6nallé birdsagi végrehajtd
vallalkozo1 tevékenységet végez, ezért a személye abban érdekelt, hogy az cljarasa
miel6bb eredményesen zaruljon le. Eszerint a néz6pont szerint az 6nallé birésagi
végrehajtot, akar példaul egy tgyvédi irodat, az eredményes tgylezaras és ezaltal a
profit szerzési cél is motivalja amellett, hogy allami hatésdgként, birdsagi
szervezetrendszer részeként funkcional, és jogszabalyok alapjan jar el. Felmertlhet
fegyelmi vétséget megvalésité olyan tisztességtelen részrehajlé magatartas, hogy a
végrehajté azokat az tigyeket helyezi el6térbe, amelyek esetében megtériilés varhato,
vagy folyamatos a megtérilés. Az 6nallé6 birésagi végrehajtonak nem érdeke a
behajthatatlan  tgyekben a rosszhiszemd addésokkal szemben a célravezetd
szankciok, példaul pénzbirsigra vonatkoz6 betetjesztés alkalmazdsa. A
rosszhiszemi ad6sok behajthatatlan tigyeinek esetében megtérilés kisebb eséllyel és
hossza idén tal varhat6, amely esetekben a végrehajté nem hasznalja ki a térvény
adta birsdgolasi beterjesztés lehetSségét, vagy buntetSeljaras kezdeményezését,
amely eljaras véleményem szerint nem felel meg a tisztességes eljaras
kovetelményének, részrehajlas miatt. Alléspontom szerint a rosszhiszem( addsok
végrehajtast kérbinek is hatékony eljarasban kellene részestilniiik. Ez végsé soron
ahhoz vezethet, hogy a jogbiztonsdg elve sériilhet azzal, hogy aki rosszhiszemtien
nem veti ala magat a végrehajtasi eljarasnak, kedvez6bb eljarasban részestl, mint aki
igen.

Arra a jelen tanulmany elején rogzitett felvetésre, hogy a gyakorlatban nem
érvényesiil a tisztességes eljarashoz valo jog, vizsgilatom szempontjabdl az alapvetd
jogok biztosanak egy konkrét tigyben tett jelentését kiemelkedd jelentéséglinek
tartom. Az alapvetd jogok biztosa a jelentésében feltarta, hogy egy maganszemély a
vele szemben folytatott végrehajtasi eljardssal Osszefiggésben fordult panasszal az
Alapveté Jogok Biztosanak Hivatalahoz. Sérelmezte, hogy a végrehajtasi eljarasban
érvényesiteni kivant kévetelés részbeni alaptalansaga targyaban a végrehajté felé
kildott levelére nem kapott valaszt, és a végrehajtasi eljardsban sem tapasztalt
valtozast. A beadvany alapjan felmertlt a tisztességes hatdsagi eljarashoz valé jog
sérelme, illetve kozvetlen veszélyének a gyandja. A végrehajté a végrehajtasi
térvényben el6irt beterjesztési kdtelezettségének csak az ombudsmani megkeresést
kévetSen, tobb mint egy évvel az eredménytelen hataridé elteltét kévetSen tett
eleget, amely nem tekinthet6 észszer hataridén belil torténd tgyintézésnek. Az
alapvetd jogok biztosa megallapitotta, hogy a végrehajt6 a fenti kotelezettségének
észszerG hataridén tdl tett eleget, és ezzel az Alaptérvény XXIV. cikkének (1)
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bekezdésében rogzitett tisztességes eljarashoz vald joggal Osszefiiggd sérelmet
okozott.- %

Abban sem egységes a jogaszok allaspontja, hogy a hatalyos birdsagi
végrehajtasrdl sz0l6 térvény a tisztességes eljarasjog figyelembevételével kertlt-e
megalkotasra, mivel nem nevesiti a tisztességes eljarashoz valé jogot a birésagi
végrehajtasrol sz616 1994. évi LIIL térvény (Vht.). A polgari perrendtartdsrol szolo
2016. évi CXXX. torvény (Pp.) azonban deklardlja a tisztességes eljarashoz vald
jogot. A Vht. pedig t6bb helyen utalé rendelkezést tartalmaz azokra az eljarasi
kérdésekre vonatkozdan, amelyeket a térvény killon nem szabalyoz. Ezen esetekben
a Pp. szabdlyai lesznek iranyadéak. A Pp. mogottes jelleggel, szubszidiarius
jogforrasként jelenik meg a birdsagi végrehajtas soran. Ebbél adéddan a birdsagi
végrehajtds soran érvényesiilnie kell a tisztességes eljarasnak, mivel a Vht.
hattérjogszabalyat, a Pp. szellemét a tisztességes eljaras hatja at. Az végrehajtasi
eljaras Vht. altal r6gzitett alapelveit tekintve is arra a kdvetkeztetésre jutottam, hogy
a tisztességes eljarashoz vald jog érvényestlésének kizarasa nem allapithaté meg,
mivel két kdlcsondsen méltanyolhaté £él jogainak tisztességes modon érvényesiilnie
kell, vagy legalabbis kellene. A végrehajtasi eljaras két fontos alapelve egyrészrél a
végrehajtast kér rendelkezési joga, és masrészrél az ados védelme, a végrehajtasi
kényszer aranyos és fokozatos alkalmazasa. Mar az alapelvi szabalyozas is felek jogait
irja el6, amely jogokat a végrehajtonak biztositania kell eljardsa soran, ha nem igy
tesz, a magatartas a fegyelmi vétségen kivill a tisztességes eljaras kovetelményét is
sérti.

A végrehajtasi eljarasban az észszerd idétartam kovetelményérdl ez ideig nem
esett sz6, azonban a végrehajtasi eljarasok elhuzdédasa gyakori, amely szintén nem
felel meg a tisztességes eljaras kovetelményének. Az egyéni jogvédelem, a
jogbiztonsag védelme ¢és az igazsigszolgaltatisba vetett kozbizalom héarmas
célrendszere az észszerd id6tartam kovetelménye, az allamtdl, mint jogalkot6tdl és
az allami intézményektdl is elvarja.?! A probléma tehdt ismételten hangsulyozva
abban all, hogy tisztan allami intézményként tekintetink-e az 6nallé birdsagi
végrehajtora vagy sem. A Birdsagok Szervezetérdl és Igazgatasardl szolo 2011. évi
CLXI. térvény (Bszi.) szintén deklaralja a tisztességes eljarashoz val6 jogot, amely a
végrehajtasi eljards szempontjabodl is jelentéséggel bir. Ezen jelentéség abban 4ll,
hogy az 6nallé birésagi végrehajtoé allaspontom szerint a birdsagi szervezetrendszer
része. Néz6pontom szerint a végrehajtd személye a birdsag szervezetrendszerének
kiterjesztése. Ezért a tisztességes eljaras elvét nemcsak a konkrét birdsagi eljarasban
kell maradéktalanul érvényesiteni, hanem a birésagi eljaras minden szakaszaban.

20 Az alapvetd jogok biztosinak jelentése az AJB-446/2021. szimi tgyben egy végrehajtasi eljaras
kotldtozasaval 6sszefliggésben.

2 BOKA J.: ,,To Delay Justice, Is Injustice” — az ésszerdi id6tartam kévetelményének 6sszehasonlitd
vizsgilata. In: BADO A. (szetk.): A birdi fiiggetlensés, a tisztességes eljards és a politika. Budapest: Gondolat
Kiadé, 2011. 136. o.
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Kulcsfontossagu, hogy a birdsagi eljarast koveten is a birdsagi eljaras zarékoveként
titulalt végrehajtasi eljarasban is érvényesiiljon a tisztességes eljaras elve. A probléma
forrasa abban is dll, hogy az 6ndllé birdsagi végrehajté tevékenységét nem vizsgalja
folyamatosan a végrehajtast elrendel6 birésag, ha nem emelnek kifogast a végrehajto
intézkedésével szemben végrehajtdi intézkedésenként 15.000,- Ft illeték befizetése
mellett. Persze nem a témeges kifogas emelés lenne a cél, hanem az, hogy a
végrehajtoi intézkedéseket, tevékenységeket évente felilvizsgaljak, hogy a megfeleld
tisztességes lejarasi garanciak érvényestilnek-e a végrehajtok eljarasai soran. Mindez
azonban jelent6s koltséggel és kapacitas raforditdssal jarna az dllam részérél
Allaspontom  szerint ha az 6nallé birésagi végrehajtk tgyvitelének, hivatali
mikodésének és magatartasinak ellenérzése soran szankcidkkal szigoritana a
jogalkotd, abban az esetben hatékonyabban biztosithato lehetne a tisztességes eljaras
és miikodés.

Az alkotmanybirésagi gyakotlatban a végrehajtasi eljaras 4ltalaban vett
tisztességes érvényestlése korében kiemelt jelentSséget tulajdonitok a 22/2013.
(VIL. 19.) AB hatarozatnak, amelynek indokolasa régziti, hogy az alapjogi biztos
inditvanya szerint ellentétes a tisztességes eljaras kévetelményével az a jogszabaly,
amely tartalmilag ellehetetleniti az érintett tigyfél szamara azt a jogot, hogy tigyérél
teljeskort és részletes tajékoztatast kapjon. Ez rendkivil fontos kérdés, ugyanis a
teljeskord tdjékozodashoz vald jog a tisztességes eljarashoz allaspontom szerint
clengedhetetlen feltétel. Az Alkotmanybirésag a kérdés megitélésekor elsédlegesen
a végrehajtasi eljarasnak, illetve az adok végrehajtasanak szerepébdl indult ki, a
végrehajtas harom tipusat kiloniti el: a birdsagi végrehajtast (a), a kozigazgatasi
végrehajtast (b), és a kozvetlen végrehajtast (c). A kozigazgatisi végrehajtis
foganatositisa a végrehajtasi joggal felruhdzott kozigazgatasi szervek, igy tobbek
kozott az allami adéhatosag hataskorébe tartozik. Az adozas rendjérdl szol6 térvény
rendezi az adévégrehajtas soran alkalmazand6 jogszabalyok egymashoz vald
viszonyat, amelynek értelmében az ad6végrehajtas soran a Vht. rendelkezéseit
szitkséges alkalmazni, kivéve, ha maga az ad6zas rendjérdl szo6l6 térvény eltéréen
rendelkezik. Az Alkotmanybirésig ennek alapjan a végrehajtisi jog tekintetében
megfogalmazott alkotmanyjogi elveket érvényesnek tekinti az adok végrehajtasara
iranyulé eljarasban is. Az Alkotmanybirésig indokoldsaban, kifejtette, hogy a
megfelel6 egyensulyokat és garancidkat nélkilézi a végrehajtasi jog, amely egyuttal
egyoldalian elényben részesiti egyik vagy masik fél érdekeit, ezért ellentétben 4ll a
tisztességes eljaras kovetelményével. Azért mert a végrehajtasi eljarasban az egyik
félnek alapelvi szinten is tobblet jogai vannak, az egyensuly megtartasat és a
garanciak betartdsit a végrehajtasi jogban is érvényesiteni kellene allaspontom
szerint. A végrehajtasi eljaras tekintélyének romlasahoz vezet, ha nem érvényesil a
tisztességes eljaras elve.
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7. Osszefoglalas

Dolgozatomban a tisztességes eljarashoz valé alapjog bemutatisira és
értelmezésére torekedtem, amely az igazsagszolgaltatas egyik legfontosabb alapelve
és a jogallamisag biztositasat szolgalja. A tisztességes végrehajtasi eljarast, mint
alkotmanyos alapjogunk szabalyozasat vizsgalom. A tisztességes eljarashoz valé jog
az alapvet jogok egyike, amely biztositja, hogy a személyeknek tisztességes és
igazsagos eljarasban legyen részik, tiszteletben tartva az alapvets emberi jogaikat. A
tisztességes eljarashoz valo jognak a végrehajtasi eljarasban val6 1étjogosultsagat
nem nevesiti sz6 szerint az Alaptérvény. Azonban az alaptérvényi rendelkezésbél
kozvetetten levezethetd, hogy érvényesiilnie kell a tisztességes eljarashoz valé jog
elvének.

A tanulmany elsé mondataban feltett kérdésemre azt a valaszt adom, hogy az
Alaptérvény XXVIIIL cikkében foglaltak alapjan érvényestiilnie kell a tisztességes
eljarashoz val6 jog elvének a végrehajtasi eljarasban is, mert az 6nallé birdsagi
végrehajtas, ezzel egyltt az 6nalld birdsagi végrehajtd a birdsagi szetvezetrendszer
része. Allaspontom szerint az Alaptérvény XXVIIL cikkében foglalt biintetSjogra
vonatkoz6 rendelkezéseken kiviil a tisztességes végrehajtasi eljarasnak is helye lenne
egy kilon bekezdésben azzal, hogy az Alaptérvény XXIV. cikkében foglaltakkal
6sszhangban keriiljon meghatarozasra. A tisztességes végrehajtasi eljarasra is meg
kell, hogy feleljen a részrehajlas nélkiliség, a tisztességes modon és ésszerd hataridén
beliiliség és az indokolasi kotelezettség elve.

Tehat a tisztességes eljarashoz valé jognak az Alaptérvény XXVIII. cikkében
foglalt definici6jat a végrehajtasi eljaras sajatossagaira figyelemmel egy uj
bekezdéssel egésziteném ki. Nevezetesen azzal, hogy a végrehajtasi eljarasban
minden személynek joga van ahhoz, hogy az eljardst az 6nallé birdsagi végrehajtok
részrehajlas nélkil, tisztességes modon intézzék. Minden személynek joga van
ahhoz, hogy az 6nallé birésagi végrehajtasi eljaras soran a jogukat és érdekeiket a
partatlan 6nallé birdsdgi végrehajtok tiszteletben tartsak, kérelmeikre, kifogasaikra
ésszerl hatarid6n beldl elbiralast és tajékoztatast kapjanak. Mindenkinek joga van
térvényben meghatirozottak szerint az 6nallé birésagi végrehajtok dltal eljarasuk
teljesitése soran a jogellenesen okozott kar megtéritésére.

Kovetkeztetésként azt tudom levonni a vizsgalatom alapjan, hogy véleményem
szerint a jogfejlédést nagy mértékben elésegitené az, hogy ha részletesen és
pontosan ki lenne munkalva alaptérvényi rendelkezésként az, hogy a tisztességes
eljarashoz val6 jog konkrétan hogyan, és milyen korlatokkal valamint milyen sajatos
eljarasi garanciakkal érvényesiiljén az 6nallé birdsagi végrehajtasban.
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VARGA RENATA*

Az dllati ,,jogok” fejlodése

Absztrakt: El6addsomban az allati ,,jogok” koncepcidjanak a filozéfiai kialakulasat kivanom
vizsgalni. A kezdetektél fogva — a fellelhet szakirodalom alapjan — szandékozom
tanulmanyozni, hogy egyes korszakokban milyen dllaspontok alakultak ki az dllatok moralis
statuszardl. Ezek hogyan vezettek el napjainkig, amikor az allati jogokrél mar tudomanyos
diskurzusok folynak. Az allati jogok biztositisanak 1étjogosultsaga az 1980-as évek elejétSl
kezdve trividlis olyan filozéfusok szamara, mint példaul Tom Regan, Gary L. Francione. Miért
sziikséges az allatok statuszat vitatni, miként kapcsol6dik ehhez a jogalkotds?

Kulcsszavak: morilis statusz, allati ,,jogok”, ratio, érz6képesség, jogalanyisag, polgarjog

Abstract: In my presentation, I aim to examine the philosophical development of the concept
of animal ’rights’. From the outset, based on available literature, I intend to study how certain
viewpoints on the moral status of animals have evolved during different eras. I will explore
how these perspectives have led to the current day, where there are ongoing scientific
discourses on animal rights. The legitimacy of advocating for animal rights has become a
matter of course since the eatly 1980s for philosophers like Tom Regan and Gary L.
Francione. Why is it necessary to debate the status of animals, and how does this relate to
legislation?

Keywords: moral status, animal ’rights’, rationality (razio), sentience, legal personality, civil
rights

DOIL: https://doi.org/10.46942/SIDM.2024.1.345-366

1. Bevezetd gondolatok az allatok statuszarol

Embertarsaink segitése tarsadalmunk mordlis posztulatuma. A 2072. évi C. torvény
166. § (Bunteté Torvénykonyv) — a segitségnyujtas elmulasztisardl — értelmében
minden beszamitasi képességgel rendelkezé személlyel szemben alapkévetelmény
embertarsaink segitése, amennyiben a testi épséglik vagy az életik veszélyeztetve
van.! A Metr6ért Egyesiilet beszamoléjaban egy férfi lithatéan rosszul lett az M4-

* Varga Rendta, PhD-hallgat6, Miskolci Egyetem, Allam- és Jogtudomanyi Kar, Deak Ferenc Allam- és
Jogtudomanyi Doktori Iskola, Allamtudomanyi Intézet, Alkotmanyjogi Tanszék. TémavezetS: Prof. Dr.
Paulovics Anita egyetemi tanar. Tarstémavezeté: Dr. Jambor Adrienn egyetemi adjunktus

I Btk. 1606. § (1) bekezdés
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es egyik szerelvényén 2021. oktoberében. Senki nem nyujtott vagy kért segitséget a
szamara.? Hasonl6an mehetiink el az allatok moralis statusza mellett?

Egyes entitisok moralis statusszal (belsS, inherens értékkel) rendelkeznek,
amelyet rendszerint tulajdonsagokhoz kotink.? Steven Wise gyakran feltett mar
olyan kérdést a diakjainak, amelyben arra kéri Sket, mondjak meg neki: ,,mért kellene
egy embernek alapvetd jogokkal rendelfeznie”. Nem taldlkozott még senkivel, aki ne
hivatkozott volna azokra a tulajdonsagokra, amelyekkel az emberek rendelkeznek.*
Ezek a filozéfidban a leggyakrabban: a transzcendens lélek, a racionalitds, az
érzéképesség, az élet alanya”, a tarsadalmi kapcsolatok, a moralitds, az
alkotoképesség. A birtokolt tulajdonsagokat az emberi fajra vonatkozoéan kézosnek,
specifikusnak tekintjiik, eltekintve attél, hogy a human egyének kozott is lehetnek
differenciak. A nyugati gondolkodas féarama antropocentrikus, amelyben az
emberen kiviili létez8k moralis statusszal nem rendelkeznek, az allatoknak nincsenek
jogaik. Mialatt az emberi tarsadalmat szorosan az empatia és a szolidaritds koti Gssze,
amelyek nélkilézhetetlenek a méltosagteljes élethez. Idével kialakultak az emberi
jogok és kotelességek. Az Emberi Jogok Eurdpai Egyezménye 1950-ben kertlt
elfogadasra. Az egyezményt az Eurdpa Tanacs frta ald, amely kimondja, hogy ,,zrwény
védi mindenkinek ag élethez vald jogar”. Wletve, hogy a ,jelen Egyezményben meghatdrozott
Jogok € szabadsdgok élvezetét minden megkiilonboztetés, példaul nem, faj, szin, nyely, vallas,
politikai vagy egyéb vélemény, nemzeti vagy tdrsadalmi sdrmazds, nemzeti kisebbséghes, tartozas,
vagyons, siiletés sgerinti vagy egyéb belyzet alapjan torténd megkiilonboztetés nélkiil kel
biztositani”.> Ezeket a jogokat és a moralis statuszt az allatoknak nem biztositjuk,
helyette a személyeken tal beszéliink koéztes 1étez6krdl és dolgokrdl.® A belsé
értékkel nem rendelkez entitasok felé indirekt vagy masként kozvetett
kotelezettségeink lehetnek.” Azonban a XX. szazad végére az dllati jogok
létjogosultsagardl is beszélhetiink a filozofia tertiletén beldl, amelyhez jogi szakért6k
is csatlakoznak, kidllnak az tgyért. A kérdés egészen az Skorig vezethetd vissza —
vagy akar az Gskorig —, mérvaddan a plithagoreusoktdl az utilitaristakon 4t a kortars
abolicionizmusig kutattdk filozofiai iranyzatok az allatok statuszat, mar joval a
tudomanyok 6ndll6 diszciplinava valasa el6tt.

2 HVG: Rosszul lett, majd meghalt egy ntas a 4-es metron, senki sem segitett rajta. Budapest, HVG Kiado, 2021
https://hvg.hu/itthon/20211012 4 es metro_halaleset (letltés: 2023.08.12.)

3 JAWORSKA, A. — TANNENBAUM J.: The Grounds of Moral Status. Stanford, Encyclopedia of Philosophy
2021 https://plato.stanford.edu/entries/grounds-moral-status (let6ltés datuma: 2023.08.05.)

4 THE NEW YORK TIMES: Should a Chimp Be Able to Sue Its Owner. New York, The New York Times, 2014.
https://www.nytimes.com/2014/04/27/magazine/ the-rights-of-man-and-beast.html (letoltés:
2023.08.12.)

5 AZ EUROPAI EMBERI JOGI BIROSAGA: Emberi Jogok Eurépai Egyezménye. Strasbourg, 2021.
https://www.echr.coe.int/documents/d/echr/convention hun (letéltés: 2023.08.12.)

o TOTH J.. Ag dllatok erkilesi  stituszardl. Budapest: Barankovics Istvan  Alapitvany, 2021.
https://barankovics.hu/az-allatok-erkolcsi-statuszarol (let6ltés ddtuma: 2023.08.15.)

7 JAWORSKA, A. — TANNENBAUM J.: i.m.
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2. Oskortol a kozépkorig

Az 6skorban a természeti népek jellemzdje volt a totemizmus. A transzcendens
létez6 megtestesiilése a tiszteletben tartott allatfaj (ezen létezéket a természeti népek
szinte 6nmagukkal azonositottak), amely elfogyasztasa tabu, azaz szokasjog alapon
tiltott.? Az Gsi, keleti vallasok és filozofiak, példaul a dzsainizmus, hinduizmus,
buddhizmus, taoizmus® az abimsa (nem artas) elvét vagy a lélek reinkarnacidjat
valljak. Az ahimsa értelmében le kell mondani az erészak minden formajarél.?
Késébb a nyugati kulturdban, az 6kori gondolkoddk argumentumai jellemzden
masok miveibél maradtak fenn. Az 6kori Gorégorszagban is jelen voltak olyan
csoportok, amelyek kévetSi sajat akaratukbdl tartézkodtak a hus fogyasztasatol,
mint példaul az orphikusok és a puthagéreusok. Az aranykor-mitosz a korban
meghataroz6 volt. Ezen id6ben elegend névényzet volt tdplalékként mindenki
szamara, nem volt kényszer a his fogyasztasa; tovabba az emberek és az allatok egy
nyelvet beszéltek. Egyidejileg, az 6korban az ujjasziiletés hite is jelen volt, amelyben
a lélek birtoklasa az emberek és az allatok kozos jellemzbje. Az orphikusoknal a
reinkarnacié a novényeket is magaba foglalta, ami relative el6revetiti a kés6bbi
kornyezetfilozofia kérdéskorét. A kronoszi idészak utan, az aranykor bukasaval és
Zeusz felemelkedésével jottek a sanyarubb korszakok, elérkezett a kapzsisig és az
erbszak ideje. Hésziddosz irasai szerint ezekben az utébbi korokban kezdték el az
emberck mas allatok husat fogyasztani. A harmadik szazadi filoz6éfus, Porphiriosz
kijelentette, hogy ,,az dllatok lemészdrldsdval egyiitt a haborii és ag igazsdgtalansdg is be lett
vegetve”.! A puithagoéreusok sajat akaratukbodl tartézkodtak a hias fogyasztasatol'?,
részben az aranykor-mitosz!? és a lélek reinkarnacié doktrina okan. Pithagoraszt és
kovetdit (mathematikor) a vallason tal mar etikai megfontolas argumentumok és

8 LORINC L. Eletmidtsrténet L Budapest: Akadémiai Kiado, 2016. 1-3.
https://mersz.hu/hivatkozas/eletmod chapO1 level2 sec29 (letSltés datuma: 2023.08.18.)

? HARJANTO, R.: Exploring Perspective of Deatly According to Taoism. Bulaksumur: Universitas Gadjah Mada,
2018. https://ugm.ac.id/en/news/16451-exploring-perspective-of-death-according-to-taoism (letSltés
datuma: 2023.08.18.)

10 ADAM, M.: Nonviolence and Emptiness: Buddha, Gandhi, and the “Essence of Religion”. The Journal
of the Faculty of Religions Studies, 2006/34. 225-238.
https://www.uvic.ca/humanities /pacificasia/assets /docs/ pdf-
department/PDFs%20Faculty/Adam%20-%20PDFs/Adam-atc06-Nonviolence.pdf (let6ltés datuma:
2023.08.18.)

11'SIAS, J.: Ancient Animal Ethics: The Earliest Arguments for the Ethical Consideration of Nonhuman
Animals. The Downtown Review, 2015/2. 2.
https://engagedscholarship.csuohio.edu/cgi/viewcontent.cgirarticle=1021&context=tdr (letoltés
datuma: 2023.08.08.)

12 A Pithagorasz-diéta kifejezést egészen a XIX. szazadig hasznéltik.

13 Stephen Newmyer 4llitisa, hogy Hésziodosz Istenek sziiletése — Munkak és napok irdsa a legrégebbi
g0r6g probalkozas az emberek és allatok filozofiai alapon t6rténd megkiilonboztetésére.
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egészségiigyi  aggilyok is vezérelték. A korai szokasoktél eltéren, Sk
gyogynévényeket, illatanyagokat és fémet aldoztak.!* Elmélkedéstkben az ember
nem isteni kép, az allatokkal egyttt rendelkezik értelemmel (nous) és szenvedéllyel
(thymos), amelynek a névények nem részesei, 6k az okbol (phren) 1éteznek.!> Az ember
alapvet6en az allatok sokféle fajanak az egyike. Az allatok képesek a bels6 beszédre,
mig az ember a kiils6re is. Bar a névényi élet nem tartalmazza az értelmet és a
szenvedélyt, azonban Pithagorasz ,,aggddik” értiik, mert életiik van és kdrnyezetet
teremtenek, amelybdl tovabbi Iét satjadhat. Diakjainak azt tanitotta, hogy csak
azokat a névényeket hasznaljak, amelyek abszolut sziikségesek. Ez a mérsékelt
étkezés segitette Puthagoraszt az idealis fizikai és mentalis allapot fenntartasaban,
ami lehetévé tette szamara a hosszd ideig tartdé meditaciot. '

Piithagorasz befolyasa leginkdabb Platénra hatott. Tanitéja, Szokratész szerint
szamos allat rendelkezik emberi erényekkel (az oroszlanok bator allatok) de az
embereknek ,,a legkitinébb lélek” adatott meg, amely érzékelni képes és isteneket
imadni. Platén Pithagorasz 1élekfelfogasat és Székratész az emberi 1ényben meglévo
isteni elem gondolatat 6tvézte. Hitt egy hierarchiaban, amelyet az istenek helyeztek
el a vilagban. Gondolkodasaban az allatok megosztjdk a ,haland6 lelket” az
emberekkel, amely lehet6vé teszi a fajdalom és 6rom érzését. Azonban az
értelemnek kell alarendelni a vagyakat, amelyet ,,allati”-nak nevez.!” Az allatokkal
szemben indirekt kotelességeink vannak, amelyek érvényesiilnek egy idealis
allamban.'® Platén Az allam cim mdvében Szokratész elmondja azt az allaspontjat,
amely szerint egy hust fogyaszté varosban tobb orvosra van szitkség. Az
allattenyésztés az emberek kozti erszakra is hajlandésagot adhat, habordhoz vezet.
Kortarsa, Arisztotelész kritizalta az elméleteket, amelyek erésen tamaszkodnak
vallasi hitre. Gondolkodasaban jelent6s killénbség a hianyz6 isteni elem. Az emberi
lény egyedi, raciondlis gondolkodasra képes, a puszta vagyon tal. Arisztotelész az
embereknek bonyolultabb ,,tapasztalatot” adott, amelyen keresztil képessé valnak a
tudomany és a mivészet gyakotlasara. Késébbi kovetSi, a sztoikusok allitasa a
reductio ad absurdum, amely kimondja, hogy a vegetarianus életmod az Gsszes ételtél
valé tartézkodast eredményezné. Plotinosz, az ujplatonizmus megalapitoja
ugyanazokat a sajatossagokat tulajdonitotta a névényeknek és az allatoknak, amely
veszélyesen kozel all a sztoikusok allitasahoz. Azonban a korban Puthagorasz,

14 SIAS, J.: im.

'S LABRTIOSZ, D.. Lives of the Eminent Philosophers. Oxford: University Press, 2018.
https://www.faculty.umb.edu/gary zabel/Courses/Phil%20281b/Philosophy%200f%20Magic/Pytha
ooras,%20Empedocles,%20Plato/LIFE%200F%20PYTHAGORAS .htm (letoltés datuma:
2023.08.08.)

16 STAS, J.: i.m.

17 SIAS, J.: i.m.

'8 USHER, M. D.. Plant-based dietetics in Plato’s city for pigs. Princeton: University Press, 2021.
https://press.princeton.edu/ideas/plant-based-dietetics-in-platos-city-for-pigs (letoltés datuma:

2023.08.10.)
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Plutarkhosz és Plétinosz is felismerte, hogy az érzéképesség killonbséget jelent az
allatok és a n6évények kozott. Platon tanitvanya, Plutarkhosz volt az elsé filozoéfus,
aki t6bb muvet szentelt az allatok iranti igazsigossag kérdésének. Leirta, hogy a
sztoikusok megbtntetik kutyaikat és lovaikat azzal a céllal, hogy korrigaljak
viselkedésiiket: azonban ha az allatok nem rendelkeznének az észbeli
gondolkodashoz, példaul a reflexidhoz szikséges képességekkel, nem lenne
moédjukban megérteni, mit kévetelnek télitk. Mindemellett az allatok rendelkeznek
olyan erényekkel, amelyeket a természet adott meg nekik és hidnyoznak vagy
fejlesztéste szorulnak az embereknél. Porphiitiosz elSre vetiti a késébbi szubjektiv
tudat fogalmat: ,,mivel nem vagyunk képesek behatolni abba a raciondlis gondolkoddsba, amit
Ok hasgndlnak, nem vagyunk jogosultak dket irraciondlisnak  bélyegezni”® Az Okori
Athénban Hérodotosz irasaib6l megismerhetjiik, hogy bizonyos allatokat szentként
tiszteltek (hiedelmi okbol), amelyek meg6lése halallal volt bintetend6: példaul ibisz,
solyom, kigy6, kutya, macska, krokodil. A gbérég-rémai ékorban az 4llatokat
kozvetitbknek tekintették az emberek és az istenek kozétt. Az allatok kézponti
szerepet jatszottak az aldozati ritudlékban és a joslasban. Az 6korban ugyanis agy
vélték, hogy szamos allat viselkedése az emberi tikorképe, mig az egyes istenségek
aldozatat gyakran valamilyen sajatos szokas alapjan hataroztak meg. Ez a sajatos
szokas az adott istenség valamely kilénleges tulajdonsagat tikrozte. Az igavono
okor felaldozasa tilos volt (célszerlségi szempontbol), mivel a foldmdvelést, az
ember munkajat segitette. Ekézben az antik Rémaban — ahol a hellaszi filozofia
differens gondolatrendszereit figyelmen kiviill hagytak — az allat dolog volt, res a
vonatkozo rendelkezésekben. Az dllat mint targy kerilt be a jogalkotdsba.?
Arisztotelész érvei az értelemrdl és az uralomrodl a sztoikusokra szallt, akik
gondolatai a befolyasos korai keresztény és kozépkori teolégusok munkéiban
koszontek vissza. A kézépkori gondolkodasban nem létezik olyan jelentSs filozéfiai
md, amely az dllatok erkoélesi figyelembevétele mellett érvelne. Ehelyett az
arisztotelészi és  sztoikus gondolatokat gyakran bibliai anyaggal és annak
értelmezéseivel egészitették ki. Hippoi Szent Agoston és Aquindi Szent Tamas
hangsalyoztik, hogy értelem hidnyaban az allatok alacsonyabb renddek az
embereknél, amely néz6pont mas kontextusban fennmaradt késébb a ,, taplaléklanc”
fogalomban is. Isten az univerzum utolsé célja, amelyet az emberi értelem képes
elérni. Mivel az allatok hasznalata ,,természetes” viselkedés, ezért a statuszuk nem
igényel tovabbi erkolesi indoklast. Ezzel elérevetitette a darwinizmust: ha egy faj
rendszeresen megeszik egy masikat, akkor az elsé magasabb helyet foglal el az
taplaléklancban. Hippoi Szent Agoston a sztoikus értelemben vett ész és uralom
fogalmait Gsszekapcesolva, bibliai értelmezésével egyiitt alkotta djra azt a mennyei

19 SIAS, J.: i.m.
20 D. HORVATH V. Az allatvédelem  tOrténet  eloképei.  Seiprura,  2021/1.  10.
https://onszak.pte.hu/userfiles/cikk/159/scriptura21i d horvath.pdf (letltés datuma: 2023.08.18.)
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elemet, amelyet Arisztotelész elhagyott a lélek nézeteiben?! Mig a rémai jog
dolognak tekintette az allatokat és ebbdl fakaddan kizarta, hogy értelemmel
rendelkezzenek, addig a kézépkori felfogas inkonzekvensen tette lehet6vé az allatok
birésag elé allitasat, vagy akar egész fajokét (jellemzben kartevokét). A koézépkori
jogalkotok nem tartottdk fontosnak tovabbgondolni a gérég gondolkododk altal
hangoztatott, allatok kiméletét célz6 direkciot, engedték az allatperek inditisat.??
Megszokott volt, hogy a kézépkori falvak szlk és kanyargé utcain szabadon készalé
malacokat biintetésben részesitsék, amennyiben példaul gyermekeknek sebestilést
okoztak. A ,,blinos” dllatot rendszeresen a birak elé vezették és itéletet hirdettek
felette, majd nyilvanosan kinoztak és kivégezték a varos kbzepén. Az eljarast gyakran
fejjel lefelé fiiggesztve hajtottak végre, mert ,,egy dllat, aki megolt egy embert, megforditotia
az. elrendelt hierarchudt”

3. Ujkortél a modern kor kezdetéig

A descartesi elméletek dualista filozofidja, a természet mechanisztikus nézete az
arisztotelészi vilagkép helyébe 1épett. Az allat csupan kiterjedés, szubsztanciaval
rendelkez6 dolog, mechanikus szerkezet, amelynek ugyanigy nincs belsé értéke akar
egy oranak, instrumentalis.?* Ezzel szemben az emberek képesek Gsszetett és tjszert
viselkedésre. Ez a viselkedés nem egyszerd vilaszok eredménye az ingerlS
tényezdSkre, az ember raciondlisan gondolkodik a vilagrdl, ahogyan észlel, képes
olyan beszédre, amely spontan és kifejezi a gondolatokat. A XVII. szazadi
Franciaorszag volt a modern fiziolégia sziiletés helye. Az élettan kovetSi atvették
René Descartes mechanisztikus materializmusat. Az djkori jogban az allatokat
egyszer tulajdonnak tekintették és a velik szembeni kegyetlenséget csak akkor
buntették, ha kozveszélyessé tette a cselekedetet. A katrtezidnus tanitisban a
személyiség fogalma azonositja az erkdlesileg fontos 1ények kategoriajat. Immanuel
Kantndl a személyiség az a minség, amely értékessé teszi a 1ényt, emiatt erkolesileg
fontos. Az emberek képesek hatralépni vagyaiktdl és eldonteni, melyik cselekvési
iranyt véalasszak (autonémia, akarat). Kant is felruhdzta az allatokat az észlelés és
érzés képességével, de tagadta felfogoképességliket. Gondolkodasaban kézvetett
kotelességeink vannak az allatok felé: aki kegyetlen velik (érz6képességiik okan),
kemény lesz az emberekkel val6 tigyeiben is. A kartezidnusok szerint az egyetlen
dolog, amelynek barmiféle bels6 értéke van, az a j6 akarat.?

2L SIAS, J.: i.m.

22 D. HORVATH V.: i.m.

23 THE NEW YORK TIMES: i.m.

24 TOTH J.: i.m. 2021

25 WILSON, S:  Awimals and  Ethics. Dayton: Internet Encyclopedia of  Philosophy
https://iep.utm.edu/animals-and-ethics (letSltés datuma: 2023.08.13.)
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Az utilitarista Jeremy Benthamt idézve: ,, M mds lebet az,, amelyben meg kellene hiizni
ag elkeriilbetetlen vonalat? A gondolkodds képessége vagy talin a beszédé? A kérdés nem ag,
hogy tudnak-¢ gondolkodni vagy beszélni, hanem képesek-e sgenvedni.’® Ezaltal még
szignifikansabban, Gjra az allatok érzéképességére helyez6dott a hangsily. Az angol
mozgalom kévetkeztében, 1822-ben megsziletett a vildg elsé  allatvédelmi
térvénye.”” Bentham és kortarsa, John Stuart Mill timogattdk az olyan szabalyokat,
amelyek az allatok ,,kegyetlen” bandasmodjanak megel6zését céloztak. Az Egyesilt
Allamokban 1828-ban fogadtik el az elsé allatok védelmét célz6 torvényt. Anglidban
az 1849. évi térvény blncselekménnyé mindsitette — tébbek kézott — az allat verését,
a rossz korilmények kozott tartasat. A szikségtelen fajdalmokozas miatti
biintetSeljards azonban csak miniszteri engedély birtokaban volt megindithat6.?® A
korban Chatles Darwin természettudds bioldgiai evoluciés elmélete paradox médon
igazolta, hogy az ember mas allatfajokbdl fejl6dott ki (a differencidk fokozatosak,
nem mindségick). Az allatvédelmi és egyéb ,,joléti” torvények, amelyek jelenleg
Nagy-Britanniiban, az Egyesiilt Allamokban és a legtébb mas nyugati orszagban
léteznek, kozvetleniil a XIX. szazadi brit utilitarista filozofusokra vezethetSk vissza.
Mar Henry Saltnil, 1892-ben megjelent, hogy az allatoknak az emberi
beavatkozastdl szabadon kell élnitk.?

4. XX. szazadtol napjainkig

John Rawls az igazsigossagrol alkotott utilitarista elméletek ellen érvelt. A
szerz6déskoté  elméletében az  igazsigossiagot méltanyossagként értelmezi.
Elképzelése, hogy az embereknek a tudatlansig fatyla mogott  kellene
megvalasztaniuk a tarsadalmat irdnyité szabalyokat. Ez egy hipotetikus helyzet,
amelyben az emberek semmilyen részletes informaciét nem tudnak magukrél. Az
egyének altalanos tényeket ismernek az emberi tarsadalomrdl és olyan szabalyokat
valasztanak, amelyek elsésorban a racionalis, autondém egyéneket védik. 3 Az 1970-
es években Richard D. Ryder pszicholégus megalkotta a specizmus vagy fajizmus
kifejezést, amely mogott a rasszizmushoz hasonlé okokat vélt. A kifejezést
szandékosan hasznalta provokativan, hogy megkérdGjelezze azoknak a
gyakorlatoknak az erkdlcsi alapjait, amelyekkel allatokat hasznalnak a kutatasokban
és a gazdalkodasban. Sugallta, hogy a darwinizmus erkélcsi kovetkezménye az, hogy
minden érzé lénynek, ideértve az embert is, hasonlé erkdlesi statusszal kell
rendelkeznie. Leirta, hogy Darwin és a tuddsok egyetértenck abban, hogy

26 BENTHAM, J.: An Introduction to the Principles of Morals and Legislation. Mineola, Dover Publications, 2017.
144.

27 TOTH J.: i.m. 2021

28 D, HORVATH V.: i.m.

29 TOTH J.: i.m. 2021

30 WILSON, S.: i.m.

351



Varga Renata
Az éllati ,,jogok” fejlédése

biolégiailag nézve nincs lényeges kilonbség az ember és az allatok kézott. |, Miért
tesziink tehdt erkolesi meghkiilinboztetést? Ha minden emberi és dllati szervezet ugyanazon a
Jfizikai kontinuumon van, akkor erkilsileg is folytonosnak kellene lenniiik.” A fajizmus
terminolégiat Peter Singer utilitarista filoz6fus népszerisitette tovabb.3! A kifejezés
tartalma hasonlé alapokon nyugszik, mint a rasszizmus vagy a szexizmus.> Singer a
Princeton Egyetem bioetikai professzora. O a filantrépia tarsadalmi mozgalomnak,
a hatékony altruizmusnak a filozéfiai kezdeményezéje. Onmagit nem
allatkedvel6nek tartja, az érzéképes fajok moralis statuszanak hianyat alapvetd
erkolesi hibanak latja. Az 1975-6s mérféldkének szamito, az Allatfelszabaditas cimi
muve olyan cselekedeteket kivan elismerni helyesként, amelyek a legnagyobb jéval
jarnak a legtobb egyén szamara. Ebbe az érzéképes (szenvedni tudd) fajok is
beletartoznak.?? Singer megallapitasa a személyek erkolesi sérthetetlenségét nem
ismeri fel azon az alapon, hogy egy moralis statusszal rendelkezé entitds meg6lése
helytelen. A haszonelvliség nem képes kozvetlenil megragadni a gyilkossig
helytelen természetét. Elismeri, hogy ,egy dllat kiigdhet az életét veszélyeztetd fenyegetés
ellen”, de arra a kovetkeztetésre jut, hogy ez nem jelenti azt, hogy az allatnak megvan
az a mentalis folytonossaga, amely az én érzéséhez szitkséges. Singer és Bentham azt
allitjak, hogy az allatok nem tudjak, mit veszitenek, amikor megolik ket.* Singer
nem hasznal jogi terminolégiat, mert elmélete szerint sziikségtelen az altalunk
tiszteletben tartott allatokat kiilén jogokkal felruhazni. Azonban feltételezhets, hogy
a jogi kérdésekkel kapcsolatos vitakat szerette volna elkeriilni.® Neki készonhet6 a
tojastizemekben, 2012-t61 érvénybe Iépett jogszabaly a kis ketrecben tartas tilalma (a
tydkok sorsardl adott lefrasa hatasara).3 Allaspontja, hogy az allatoknak biztositott
védelmet az Okoszisztémakra, folyokra és mas természeti jelenségekre is ki kellene
terjeszteni. Az az erkolesi elvards, hogy megvédjik a természetet, fokozatosan
er6sodik. Esélyt lat arra, hogy egyszer elismerjik az allatok érdekeit. ,,.Azz hisgem, a
vildg végiil eljut oda, de nem tudom megmondani, hogy mikor. Nem szdamitok rd, bogy életemben

31 GARNERR. - OKULEYE Y.: Appendix: Richard Ryder’s Speciesism Leaflet. Oxford: Scholarship Online, 2020.

5. https://doi.org/10.1093/0s0/9780197508497.005.0001

https://academic.oup.com/book /33453 /chapter-abstract/287724904?redirectedFrom=fulltext

(letoltés datuma: 2023.08.19.)

32 SINGER, P.: Animal Liberation. New York: Hatper Perennial Modern Classics, 2009, 30.

33 Singernél a ratio nem lehetett differentia specifica az embeteknél el6fordulé periférikus hataresetek miatt.

3% FRANCIONE, G.: Animal Welfare and the Moral Value of Nonhuman Animals. Law, Culture and the

Humanities, 6/1, 2009. 5. https://doi.org/10.1177/1743872109348989

https://www.academia.edu/13581152/Gary_I. Francione Animal Welfare and the Moral Value of
Nonhuman Animals (let6ltés ddtuma: 2023.08.19.)

3 BANYAI 0.: Az él6lények jogalanyisiginak kornyezeti etikai hattere. Debreceni Jogi Miihely, IN./4, 2017.

s:/ /dea.lib.unideb.hu/server/api/core/bitstreams/4981efb2-b45¢c-4454-81¢9-

e‘ubc‘:'/’éc’)’)‘)[conren t (letSltés datuma: 2023.08.08.)

36 FAZEKAS F.: Az allatvédelmi jog hazai torténete a brit modell tikeében. Miskole Jogtuds, 2022/1. 51.

https://jogtudo.uni-miskolc.hu/files /17418 /Jogtudo2022iss 1art5.pdf (letSltés datuma: 2023.08.10.)
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még ldtni fogom.” William MacAskill effektiv altruizmusa szetint a jelenlegi
cselekedeteink jelentSsen befolyasolhatjak az emberek életét a jovében. A majdani
emberek jelenleg ,,hangtalanok”, képtelenck sajat magukért érvelni, ezért tenniink
kell értik a jelenben. Elismeri és nyomatékositja, hogy ez az optimizmusa
katasztrofalis lehet az allatokra nézve. Az emberiség végtelen névekedése az aktualis
problémak noévekedését is jelenti. Felhivja a figyelmet, hogy mihamarabb
rendezniink kell az allatokkal val6 bantalmazo6 kapcsolatunkat.

Az allatetika két £6 megkozelitése az utilitarizmusbodl kibonatkozé joléti és a jogi
mozgalmak. Tom Regan és Gary L. Francione a cselekedet mogotti elvet helyezik
el6térbe — majdnem tekintet nélkiil a kévetkezményekre (deontolégiai etika) — és az
allatok jogaiért érvelnek. A deontolégusok azt allijdk, hogy vannak olyan
cselekedetek, amelyeket soha nem szabadna megtenniink, még akkor sem, ha
elmulasztasuk rosszabb kimenetelhez vezethet. Regannél az élet alanyai olyan
tulajdonsagokkal rendelkezé él6lények, akik rendelkeznek tébbek koézott vagyakkal;
érzékelnek, emlékeznek; 6rém, fajdalom tapasztalasara képesek; preferencidk, joléti
érdekek vezérlik 6ket; logikailag fiiggetlenck masok hasznossagatol és barki mas
érdekeinek targyatol.® Elméletében a haldl az ember szamara nagyobb kar, mint az
allat szamara.® Az Allati jogok cim@ miévében felvet egy életmenté csénakban
lezajlo, nehéz szituaciét, amelyben négy egészséges, felnétt ember és egy kutya a
szereplé. Mindannyian meghalnanak, ha valamelyikéjik nem dldozza fel a sajat
életét, esetleg valaki nem keril eliminaliasra a csénakbdl. Regan ebben a
kétségbeesett helyzetben sem hiszi, hogy helyes lenne a kutyat a vizbe dobni,
azonban hajlandésagot mutat annak feldldozasara. Ennek az intuiciénak az oka,
hogy amennyiben masként cselekednénk, akkor felil kellene birdlnunk a sokak
jogait. Mas sz6val olyan esetekben, amikor artatlan személyek karositasa kozott kell
valasztanunk, a kutya halala kisebb kar lenne, mert az emberek a létik
megszinésével tobb életlehetdséget veszitenének el.#! Bernard Rollin kijelenti, hogy
egyetlen allatjogi filozéfus sem azt javasolja, hogy az allatoknak az emberekkel
azonos védelmik legyen. Példaul nem kévetelnénk meg azt sem, hogy egy
gyermeknek lehetGsége legyen szavazni, de akdr egy férfinak az abortuszhoz vald
jogat sem kérjiik. TObb dllatjogi gondolkodé felhivia a figyelmet, hogy a jogok
minden olyan lényre alkalmazandok, akik az emberrel interakciéba 1épnek. Ez nem
jelenti, hogy a jogoknak, amelyeket az emberek ruhaznanak az allatokra, azonosnak

3TYALE: Beyond Factory Farms: A New Look at the Rights of Animals. New Haven: Yale Environment 360,
2023. https://e360.yale.edu/features/peter-singer-interview (letéltés datuma: 2023.08.19.)

3 FORBES: Optimistic  “Longtermism” Is  Terrible For Animals. New Jetsey, Forbes, 2022.
https://www.forbes.com/sites /briankateman /2022/09/06/ optimistic-longtermism-is-terrible-for-
animals (let6ltés ddtuma: 2023.08.11.)

3 REGAN, T.: The Case for Animal Rights. Betkeley: University of California Press, 1983. 8.

40 FRANCIONE, G.: i.m. 2009, 6.

4 REGAN, T.: The Case for Animal Rights. Loyola of Los Angeles Law Review, Volume 20, 1244.
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kell tekinteni az emberével. Azonban ha az embereknek jogai vannak, akkor minden
olyan lény, amely interakciéba 1ép velik, ugyanugy rendelkeznek védelemmel. Az
allatoknak nincsenek, nem is kell, hogy olyan jogai legyenck az emberekkel szemben,
amelyeket senki sem sért meg. Rollin szerint Descartes hatasa egészen az 1980-as
évekig érezheté volt. Singertdl kezd6dben egyértelmien nincs ok azt feltételezni,
hogy az allatok fajdalomviselkedésének mas jelentése lenne, mint az emberekének.*

Ma mar jellemzéen nem tagadjuk az dllatok fajdalomérzetét (a gerincesek
csbidegrendszerére 4as agykérgére hivatkozva) — ahogyan Descartes — és a
transzcendens lélek sem faktum argumentum. Hankovszky Tamas szerint ha ,a
teremtmeénynek  kijard  tisgreletr nem  vdlasgthatd el Istentdl csak  onmagdért, a  maga
immanencidjdban, akkor olyan dolgot kell absgolutizdlni (mint példiul az életet)”, amely
megitélése az antropocentrikus tirsadalomban sem maradéktalanul egységes.®> A
moralis statusz és allati jogok kortars kritikusai f6ként a fajdalomviselkedésre (Peter
Harisson)*, a kételezettségekre (Roger Scruton, az dllatok nem képesek tarsadalmi
szerz6désbe 1épni)*® és az erkdlesiség emberi voltara szoktak hagyatkozni (Richard
Posner).# Peter Carruthers az emberi 1ét mibenlétére hivatkozik, amely 6nmagaban
is erkolesileg relevans tulajdonsag. Nagyon kevés olyan ember létezik, aki igazan
periférikus lenne, azaz nem rendelkezne azokkal a tulajdonsidggal, amelyekkel
masok.#” Ezzel azonban ismételten visszatériink a specizmushoz. Hankovszky
antropolégiai bizonytalansagrol beszél. Darwin biologiai érvelésével megszint
Descartes  testi  szubsztancidaval rendelkez6 szellemi létezbje, visszatért a
»gondolkodé allat”. Az ember deklaralta, kinyilatkoztatta, hogy vannak jogai (a
humanizmusban és a felviligosodasban ,,végképp eltiint a labunk alol a talay”). Meglatasa
szerint mivel az allat érz6 1ény, az élethez és a kiméletes banasmoédhoz valé jogrol
beszéliink. A legtébb allatvédelmi torvény a gerincesekre terjed ki, amelyek
szenvedése a legnyilvanvalobb, kilsGségekben is a leginkdbb hasonlitanak az
emberre. Figyelmeztet, hogy kérdésessé valik, hogy hol lehet majd ,, nyegi kitlonbséget
ldtni ember és novény kizott. Egyre kevéshé tudjuk, mi ag a lényeg, eldbb-utibb a nivények jogai

#2ROLLIN B.: Putting the Horse before Descartes: My Life's Work on Bebalf of Animals. Philadelphia: Temple
University Press, 2011. 3.

4 HANKOVSZKY T. Vannak-e az allatoknak jogai. Budapest, Café Babel, 3, 1995. 125-130.
http://hankovszky.tamas.btk.ppke.hu/pb/allatjog.pdf (let6ltés datuma: 2023.08.03.)

# OFFICE OF THE VICE PRESIDENT FOR RESEARCH: Theories on Animals and Ethics.
https://ovpr.uche.edu/services/ rics/animal/iacuc/ ethics/ theories (letoltés datuma: 2023.08.15.)

4 STARKEY, S.. Letter: The need to  fight for animal rights. London: Independent, 1996.
https://www.independent.co.uk/voices/letter-the-need-to-fight-for-animal-rights-5413712.html
(letoltés datuma: 2023.08.18.)

46 POSNER, R.: In Defense of Humanity: Why Animals Cannot Possess Human Rights. Regent University
Law Review, 26/2. 457-485.
https://www.regent.edu/acad /schlaw/student life/studentorgs/lawreview/docs/issues/v26n2/12 T.e
e vol 26 2.pdf (letSltés datuma: 2023.08.05.)
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15 530ba keriilnek.”*® Ha az allatok inherensek, hol lehet a hatar az ember és a természet
kozott? A kérdésben alapvetSen két iranyzatot (individualisztikus és holisztikus)
kilénboztetink meg. Az individualisztikus (biocentrikus) iranyzat emberkézpontd
szemlélet. Etikai paradigmai szerint az individuumok képeznek értéket. A
holisztikus (6kocentrikus) értékelméletnek a kézéppontjaban maga a bioszféra all. A
XIX. szazadi ,,mély6kologus”, Arne Nzss hangstlyozza, hogy a létsziikséglet
fenntartasan  kivil az ¢él8lények barmilyen hasznalata korlatozza azok
onmegvaldsitasat. A biocentrikus etikatdl eltéréen, Christopher Stone is felteszi a
kérdést, hogy legyenek-e a faknak jogaik. Az amerikai jogaszprofesszor nem csupan
az dllatok, hanem valamennyi él6lény, (tovabba sziklak, folydk, tavak)
jogalanyisaganak elismertetésére torekedett. Elméletében az entitdsok a jogi
személyekhez hasonléan képviselhetéek. Aldo Leopold szerint akkor j6, helyes egy
cselekedet, ha segit megdrizni az €16 k6zOsségek egységét, stabilitasat és szépségét.
Emiatt  6kofasizmussal ~vadoltdk. Erre lehet annoticié Baird Callicot
figyelemfelhivasa, hogy ,,konfliktus esetén a belsébb tdrsadalni korokhiz tartozd kitelességek
mindig feliilmiiljak a killsdbbhoz, tartozdkat”. Turgonyi Zoltan ramutat, hogy Callicot bar
elkertli az ,,6kofasizmus” vadjat, azonban alapot szolgaltat a fasizmus, sovinizmus,
vagy etnocentrizmus szamara.*

A killonb6z6 filozéfiai iranyzatok eklektikus, dontésképtelen és a jogalkotas
tisztazatlan stadiumaban az allatok statusza tovabbra is kardinalis téma. Annak
ellenére, hogy a fajdalomérzeten tdl az allatok szamos olyan empirikusan mérhet6
tulajdonsaggal rendelkeznek, amelyek tudatossigot mutatnak. Egy a Harvard
Egyetemen készitett felmérésbdl kiderilt, hogy Griffin, a papagaj kognitiv vizualis
memoéridja atlagban minden szinten felilmulta a hat-nyolc éves gyermekekét. A 14
probatipus kozil 12-ben Griffin ugyanolyan jol vagy valamivel jobban teljesitett,
mint 21 harvardi egyetemista.’® Az allatoknak bar nincsenek kételezettségeik, 6k is
szembenézhetnek a tetteik kévetkezményeivel, amennyiben tamadas (hamissag)
esetén elaltatasra itélik Sket.>! Az allatokat birdsagi szereplSkké valaszt6 gyakorlat
létez6. Svajcban, 1906-ban egy apa-fid blinézé paros altal kiképzett kutya ellen
inditottak eljarast rablas és gyilkossag miatt. A beszamoloban dokumentalt perben a
két férfit blinosnek talaltak, életfogytig tart bortonbiintetést kaptak. A kutyat — akin
a bortonbuntetést nem tudtak végrehajtani — halallal bintették.>> Megfigyelhetd,

4 HANKOVSZKY T.: i.m.

Y BANYAI O.: i.m.

S0 SILIBZAR, J.: When a bird brain tops Harvard students on a test. Cambridge: The Harvard Gazette, 2020.
https://news.harvard.edu/gazette/story/2020/07 /african-grev-parrot-outperforms-children-and-
college-students (let6ltés datuma: 2023.08.17.)

U HVG:  Megszoktették  ay  altatis  ddl  ag emberild  katyit.  Budapest, HVG,  2016.
https://hvg.hu/itthon/20160506 nadasladany harapos kutva staffordshire terrier bulldog pitbull
(letoltés datuma: 2023.08.15.)

2 THE NEW YORK TIMES: i.m.
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hogy az allatok képesek tetteiket megitélni, példaul nem elhagyni bajbajutott
tarsaikat — neveléstdl és kornyezettdl fuggben (akar az ember).> A kritikusokkal
ellentétben, Wise felhfvja a figyelmet, hogy részben a fejlett neurolégiai és genetikai
kutatasoknak eredményeképpen kimutattik, hogy az olyan allatok, mint a
csimpanzok, orkak és elefantok, rendelkeznek éntudattal és Onrendelkezéssel.
Tovabba mult- és jov6érzékeléssel, sajatos nyelvvel, Osszetett tarsas interakcidkkal,
eszkozhasznalattal is birnak. Gyaszolhatnak és egytitt tudnak érezni, tudasukat
generaciokon keresztil adjdk at tarsaikra.> Mathias Osvath, kognitiv zoologus
szetint a csimpanzok és mds nagy eml6sok egyértelmien rendelkeznek torténeti
ontudattal. Donald Griffin biolégus, kognitiv etolégus is allitotta, hogy az allat
érzékelése tudatiban van a sajat testének. Tovabbd amig az allatok tulajdonban
vannak, soha nem lehetnek a moralis kozOsség tagjai.>® (ennek egyik elsé és
legnagyobb szbsz6l6ja Francione).

Mig Robert Nozick kijelentette, hogy ,,utilitarizmust ag dllatoknak, kantianizmust
azg embereknek”, addig Mark Rowlands felvetése, hogy bévitsék ki az ismeretlenség
fatylat a racionalitast is magaba foglal6 tulajdonsdgokkal. Parhuzamosan a moralis
statuszrél sz6lé vitaval, Eszak-Amerikiban az egyetemek gyakran tanitjdk az
allatjogot. Wise és Francione egyarant timogatjak az alapvetS jogok kiterjesztését az
allatokra. Szorgalmazzak az allatok személyiségi jogainak elismerését. Francione volt
az elsd, aki kiterjedten publikalt a témaban az 1995-6s Allatok, tulajdon és jog cimt
munkajaban. Nyilatkozataiban a jogi és filozofiai professzor elutasitja az allatok
instrumentalis jellegd felhasznalasat. Minden korabbi kisérletet joléti mozgalomnak
vél, amely humanussa teszi az allatok instrumentalis felhasznalast és gazdasagi
ellentétet is lat. Amennyiben tiszteletben tartjuk az dllati érdekeket, az gazdasagi
koltséggel jar. Ennek eredményeképp a joléti normak ritkdn haladnak tdl azon a
védelmi  szinten, amely szikséges az allatok gazdasagilag hatékony
kizsakmanyolasahoz. Tovabba kritizalja, hogy az allatjoléti térekvések érdemben
sosem értek el eredményt. Mar 200 éve van joléti szabalyozas, ellenben ez az irany
egyetlen intézményes kizsakmanyolas eltorléséhez sem vezetett. Vannak olyan
térvények, amelyek latszélag ugyan titkrozik az allatok érdekeit, mig a gyakorlatban
a jogrendszer barmilyen, még akar visszataszité dllatfelhasznaldst is lehet6vé tesz.
Hangoztatia, hogy az FEgyesilt Allamok allatvédelmi térvénye szimbolikus
jogszabaly, nehéz végrehajtani. Ennek értelmében kritizalja Singert. Abszurd azt
allitani, hogy az érzé lényeknek érdeke a szenvedés elkeriilése, mig az életben
maradas nem. Az érzéképesség olyan jellemz6, amely kialakult bizonyos lényekben
annak érdekében, hogy a létiiket fenntartsak. Regant is kritizalja, aki szerinte nem

3 BBC: Six  dephants die  trying to  save each other at Thai waterfall. London, BBC, 2019
https://www.bbe.com/news/world-asia-49944885 (letltés datuma: 2023.08.17.)
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fékuszal a tulajdoni statuszara, nagyon aktfvan timogatja az allatj6létet.
Osszehasonlitja az allatok helyzetét az Egyesiilt Allamokban a rabszolgasiggal.
Ertelmezésében az allatoknak csak egy joguk van, hogy ne lehessen birtokolni 6ket,
ne kertilhessnek tulajdonjogba. Francione abolicionista filoz6fidjaban minden mas
szabalyozas ennek a paradigmavaltisnak a kévetkezménye lenne, ahogyan a
rabszolgaknal is lathattuk.>¢

Javor Benedek ugy latja, hogy két kiut van abbdl, hogy a természetet ne
tulajdonként kezeljik. Az egyik a szabalyozott specialis kornyezetjog. A masik
lehet6ség nala is a természet jogalanyként vald elismerése, a fennallé szabalyozas
keretébe val6 bevonassal.” Wise is szimbolikus nyilatkozatokrdl beszél, amelyek
helyett a birésagoknak és térvényhozoknak el kell dontenitik, hogy a fajoknak milyen
jogok jarnak és azoknak mik az alapjai. Amig ez nem torténik meg, a jogrendszer
tovabbra is a multban marad. Szervezete polgarjogi kereteken belil miikodik, keresik
az elismerést és a védelmet az allati jogok szamara, 6ntudatossag alapon. A polgarjog
biztositja az alapvet6 szabadsigokat és védelmet nyudjt az egyéneknek a
diszkrimindcio, az elnyomas ellen.”® Wise és szervezete petes eljarasokat inditott a
New York-i birésagokon, hogy csimpanzoknak jogi személyiséget biztositsanak.
Céljuk volt, hogy jogaik megsértésekor a csimpanzok jogorvoslatot kérhessenck a
meghatalmazottaikon keresztiil. Az érv, hogy a csimpanzok autoném lények, akik
rendkiviil fejlett kognitiv képességekkel rendelkeznek, ideértve a killonféle érzelmek
felismerését, az eszkézhasznalatot, a kommunikaciot és a problémamegoldast. Az
ontudatossag a képesség arra, hogy felismerjék magukat egyénként a kérnyezettdl és
masoktol elktlénilve. A New York-i Legfelsébb Birdsag fellebbviteli részlegének
2014-es és 2017-es hatarozatai tarsadalmi szerz6déses alapon elutasitottak a
szokasjog szerinti személyiség kiterjesztését Tommyra, a csimpanzra. A felperes a
szokasjogok kiterjesztése mellett érvelt a szabadsag és a testi épség elismeréséhez.
Beleértve azokat az allatokat, amelyek kognitiv jellemz&i az 6nrendelkezésre utalnak.
Bz erkolesileg helyes és jogilag megvaldsithato iit, mivel az emlitett sgokdsjogok éppen et ag
brdefet  hivatottak  védeni.” Emellett a New York-i birésag altal elfogadott, a
kolcsondsségre és a k6zosségi tagsagra vonatkozo érvek nem nydjtanak filozoéfiailag
megalapozott alapot az allati jogok megtagadasahoz. A jogok és kotelezettségek
tarsadalmi szerz6désben valé6 megfogalmazasa sem zarja ki sziikségszerlen az
allatok emancipaciéjat. Wise peres eljarasai egyikében kilenc, a vilag vezetd
primatologusa tett eskii alatt olyan nyilatkozatot, amelyek mindegyike részletesen
bemutatja egy Tommyhoz hasonlé csimpanz kognitiv képességeit. Ezzel

% RAHA, R:  Gary  Frandone.  New  Jersey:  Abolitionist — Approach, 2007,  26.
http://www.abolitionistapproach.com /media/pdf/gary francione-the vegan.pdf (let6ltés datuma:
2023.08.15.)

57 BANYAI O.: i.m.

58 NONHUMAN RIGHTS PROJECT: Rights protect against intolerable wrongs—no matter who you are. Pennsylvania,
Nonhuman Rights Project, 2023. https://www.nonhumanrights.org (let6ltés datuma: 2023.08.16.)
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ismertetésre keriilt a fizikai és pszichologiai pusztitds, amit a fogvatartis soran egy
allat elszenvedhet. Wise és csapata a csimpanzok mellett hasonlé pereket terveznek
inditani példaul delfinek, orkak, belugik, elefantok és afrikai sziirke papagajok
nevében is — annak okan, hogy mind magasabb rendd kognitfv képességekkel
rendelkez6 lények. A csimpanzokat azért valasztottak elsé szamu tgyfélnek, mert
rengeteg kutatds foglalkozik a kognitfv fejlettséglikkel. A jogi feljegyzésben
olvashatd: , Az emberekhez hasonldan a csimpinzoknak is van fogalmuk a sgemélyes
milltjukrdl é jovdjiikrdl. Szenvednek a fdjdalomtol, hogy nem tudjdk kielégiteni sgiikségleteikeet
vagy nem mozoghatnak #gy, abogyan sgeretnének. Senvednek a véget nem érd begdrtsaggal jard
fdjdalomtdl”. A perrel Tommy volt az elsé f6emlbs, aki valaha is beperelte emberi
fogvatartéjat a sajat szabadsaga kivivasa érdekében. Wise a védelmet ugy alakitotta
ki és a hierarchiat Ggy igyekezett felbotitani, hogy az allatot felperesre emelte. Ervelt
a Somerset kontra Stewart 1772-es Uggyel. Az angol f6bird, Lord Mansfield egy
James Somerset nevl rabszolga nevében — aki akkoriban a jog szamara éppoly
lathatatlan volt, mint mdig barmely allat — kiadta a habeas corpus végzését. Bz a
birdsagi végzés elditja, hogy a foglyot bezardjanak bir6 elé kell vinnie, hogy dontés
szillessen az elzards jogszerdségérél. Mansfield végil dgy hatarozott, hogy
felszabaditja Somersetet tulajdonosatdl, Charles Stewarttdl. Ez mérféldkének
szamit a fekete rabszolgasag térténetében. A somerseti tigy hamarosan mas habeas
corpus Ugyeket is elinditott. Ezek kozil sokat olyanok nevében nyujtottak be, akik
nem tudtak személyesen megjelenni a birdsag el6tt: példaul foglyok, gyermekek vagy
értelmi fogyatékkal rendelkezé feln6ttek. Wise rajétt, hogy a habeas corpus tigyek
esctében a leglazabbak a perinditisi kévetelmények. A kortilmények sziikségessé
teszik, hogy a meghatalmazott képviselje a felperes Ggyét. ,, Miért van az,, hogy egy emberi
egyén, akinek semmilyen Rognitiv képessége nincs, jogi személy? Mig az olyan dssetett lenyek,
mint Tommy, egy delfin vagy egy orca, dolgok, amelyeknek egydltalin nincsenek jogai?” Wise
azota is bizonyitani kivanja, hogy tgyfelei autoném lények, olyanok, akik ,,szabadon
vdlasgtanak, dnrendelkeznek, sajdt dontéseket hognak anélkiil, hogy reflexbil vagy velesziiletett
viselkedéshil cselekednének”. Ugy latia, hogy ezek a képességek a jogi személyiséghez
elegend6 minimalis kdvetelményt jelentenek. Természetesen szamos szakember
tartja oximoronnak a feltevést, hogy az allatok jogi személyiségére torekszik. Azzal
indokolva, hogy a jelenlegi allatj6léti térvények mar most is béséges védelmet
nydjtanak szovetségi és allami szinten. Az emberi jogok allatokra vald
kiterjesztésének kovetése szikségtelen. Richard Epstein véleménye szerint is a
jelenlegi torvényeket kellene jobban érvényesiteni. Ugy gondolja, hogy az érv, hogy
az allatokat egyfajta emberi Iényekké tegyiik, 6ritltség. Wise és csapata folyamatosan
kovetik a tudomanyt és a jogot, fejlesztik és finomitjak az érveiket.>

Napjainkban az Amerikai Egyesiilt Allamokban legalabb egymillié ember
csatlakozott kimondottan allatjogi csoportokhoz. Tovabbi milliok tamogatjdk a

59 THE NEW YORK TIMES: i.m.
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hagyomanyos allatvéds szervezeteket® Fgeté az allatjogi kérdések tisztazasa.
Kilénosen napjaink tarsadalmaban, ahol trilliészamu allat lakja a Foldet, koziluk
sokan szenvedve — leggyakrabban allatipari telepeken, laborokban.®! Ekézben az
¢élelmiszer termelésb6Sl  szarmazé  dveghazhatisa  gazok koézel 60%-at  az
allattenyésztés teszi ki (az Gsszes emberi tevékenységhez kapcsolodd kibocsatas
20%-a).> Mik6zben magas az allattenyésztés vizigénye (1 kg szarvasmarha fehérje
szitkséglete 190 négyzetméter term6fold és 105 000 liter édesviz. A széjababé 16
négyzetméter termo6fold és 9 000 liter viz. A tengeri algaké 0,6 négyzetméter és nem
feltétlen termé6£old, illetve 2 100 liter, akar tengerviz).%3 A technolégiak fejlédésével
napjainkban mar allati sejtekbdl eléallitott his gyartasi kisérleteirdl is beszélhettink.
Mark Post holland tudés 2013-ban egy ¢l6 televizios adasban mutatta be az elsé
termesztett husburgert. Két évvel késébb megalapitottak az elsé négy laborhust
eloallité vallalatot. Az ipardg azéta 2022. év végére koze 1 150 vallalatra nétt, hat
kontinensen. Vallalatok és egyetemi laboratériumok folytatnak kutatasokat a
tudomanytertleten, hogy 1j paradigmat hozzanak Ilétre az ipari méretd
alapanyagként hasznalt hdstermékek el6allitasara. A termesztett hus jelentésen
kevesebb er6forrast haszndl fel és csokkentheti a mezégazdasiggal kapcsolatos
szennyezést, az eutrofizalédast. Ujabb kutatasok kimutattak, hogy megtjulé energia
felhasznalasaval eléallitva a laborhus akar 92%-kal csokkentheti az Gveghazhatasa
gazok kibocsatasat, 90%-kal a foldhasznalatot a hagyomanyos szarvasmarha-
tenyésztéshez képest. Emellett a kereskedelmi forgalomba helyezés varhatéan
teljesen antibiotikumok nélkil térténne, igy fogyasztisa kevesebb élelmiszer eredeti
megbetegedést eredményezhet, mivel az enterdlis kérokozoknak valé kitettség
kockizata nem all fenn.* Az Amerikai FEgyesilt Allamok Mezégazdasagi
Minisztériuma 2023-ban két vallalatnak, az Upside Foodsnak és a Good Meatnek
engedélyt adott ki, hogy laborban elédllitott csirkét gyartsanak és forgalmazzanak.
Ezzel az Amerikai Egyesiilt Allamok a viligon masodikként ad lehetséget a
laborhus elfogadtatisara, Szingapur utain. A Good Meat mar 2020. év 6ta arul
laborhus terméket Szingapirban — az utcakon, az arusokndl, a henteseknél és az

0 TOTH J.: i.m. 2021

o1 KATEMAN, B. Optimistic  “Longtermism” Is  Terrible For Animals. Jersey: Forbes, 2022.
ps:/ /www.forbes.com/sites /briankateman /2022/09/06/ optimistic-longtermism-is-tetrible-for-
animals (let6ltés dituma: 2023.08.12.)

62 MILMAN, O.: Meat acconnts for nearly 60% of all greenhouse gases from food production, study finds. London: The
Guardian, 2021. https: www.theguardian.com/environment/2021/sep/13/meat-greenhouses-gases-
food-production-study (let6ltés ddtuma: 2023.08.12.)

63 TOTH J.: Bioetika —Allatvédelen 1 egetarianizmus. Szeged, EFOP-3.4.3-16-2016-00014 projekt, 2020. 4.
docplayer.hu/229674804-Toth-janos-bioetika-allatvedelem-vegetarianizmus. html (letoltés
datuma: 2023.08.12.)

o THE GOOD FOOD INSITUTE: The science of cultivated meat. Washington: The Good Food Insitute
https://gfi.org/science/ the-science-of-cultivated-meat (letéltés datuma: 2023.08.12.)
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éttermekben.® Még tovabbi szempontok, jogi kérdések mertlnek fel az allatvédelem
terilletén bizonyos technolégiak megjelenésével. Singer fontosnak tartja, hogy a
mesterséges intelligencia rendszerek ne rontsak tovabb az allatok életét. Fontos,
hogy az 6nvezetd autdk be legyenek programozva (a tanulasi rendszeriik is kérdéses)
arra, hogy elkeriljék az allatokkal val6 ttkoézést. A ChatGPT elutasitja a kutyas
recepteket, de kénnyen nyujt leirast csirkés ételekhez.% Veszélyeket hordoznak az
ellenséges tamadasok, amellyel diszkriminativ informdcidkat taplalhatnak a
mesterséges intelligencidba. Andrew Perlman, a suffolki egyetem jogi kardnak
dékanja felhivja a figyelmet a mesterséges intelligencia jelentGségére: ,,.A jogi ipardg
szamdra a ChatGPT még az infernet megjelenésénél is jelentdsebl viltozdst mutat.”" Bizek a
bioetikai kérdések a j6v6ben tovabbi morilis vitakat, jogi szabalyozasokat fognak
felvetni az allatok életminéségérdl és a torvényi szabalyozasokrél. Ezeken az 4j
teriileteken az emberek védelme is kérdéses. Példaul barmikor meg kell tudni
hatdrozni, hogy egy balesetben ki lehet a felelés: az ember vagy a szamitégép. A
kérdés egyre fokoz6ddbb, ahogyan kézelebb kertlink a teljes 6nvezetéshez. Ezek
az eshetéségek elgondolkodtatjak a jogalkotokat, azonban példaul az Egyesilt
Allamokban is, a kongtesszus tébbnyire kivaré megkozelitést alkalmaz. Jelenleg az
autGgyartokra bizzak a jitékszabdlyok meghatrozasat. Magyarorszagon a 6/1990-
es KOHEM rendelet 6t kategoridba sorolja a jarmiveket — egészen a nem
automatizalt jarmatol, a részleges, vezetSt segité rendszercken keresztiil a magas és
végll a teljes automatizalas szintjén 1évékig. Hazankban az 6nvezetd autdk kozati
koézlekedésben a vasarlok szamara még nem elérhetéek. Létezik azonban olyan cég,
amely fejlesztési céllal mar Magyarorszagon is végez Onvezeté jamuivekkel
teszteket.%8

% THE GUARDIAN: USDA allows lab-grown meat to be sold to US consumer. London, The Guardian, 2023
https://www.theguardian.com/us-news/2023/jun/21/us-lab-grown-meat-sold-public (letdltés datuma:
2023.08.18.)

6 CORBYN, Z.: Philosopher Peter Singer: “T'here’s no reason to say humans have more worth or moral status than animals’.
London: The Guardian, 2023. https://www.theguardian.com/world/2023/may/21/philosopher-peter-
singer-theres-no-reason-to-say-humans-have-more-worth-or-moral-status-than-animal (letoltés
datuma: 2023.08.11.)

7 HARVARD: The Implications of ChatGPT for Legal Services and Society. Cambridge: Center on the Legal
Profession, 2023. https://clp.law.harvard.edu/knowledge-hub/magazine/issues/generative-ai-in-the-
legal-profession/the-implications-of-chatgpt-for-legal-services-and-society

68 ADRIENN E: Oﬂvegeto" antdk joga — A gépek dintéshozatali etikdja, az invezetd jarmivekkel kapesolatos biintetdjogi
é polgdri jogi  felelisségi  kérdések és  dilemmik — Szakértdi - beszélgetés. Pécs, Jogi Foérum, 2022.
https://www.jogiforum.hu/cikk/2022/01/25/onvezeto-autok-joga-buntetojogi-es-poleari-jogi-
felelossegi-kerdesek-es-dilemmak
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5. Zar6 gondolatok az allatvédelmi jogalkotasrol

A XVIIL szazadban els6ként figyelheté meg a filozofia és a természettudomany
érdemi hatasa a jogra. Azonban egyetlen allatvédelmi térvény (a XIX. szazad elsé
felétdl kezdve) sem rendelkezett az allatok jogairdl alanyi értelemben, csupan az
allatokkal szembeni kételezettségeinkrél. Ahogyan Arisztotelész kbzel két évezredre
meghatarozta az allatok moralis statuszat, Ggy a romai jog is lényegi paradigmavaltas
nélkil maradt. Napjainkban az osztrak polgari térvénykoényv 2854 § (ABGB)
kimondja, hogy ,,az allatok nem dolgok”.% Hazankban a Polgdri Torvénykonyvrdl s36l6
2013. évi V. jogszabaly ,,él6 dologként” tekint az allatokra, az 5:74. § (3) bekezdés
értelmében.” A torvények elsGdlegesen a gerinces allatokra vonatkoznak. Ezen
allatok mar nem dolgok, hanem kéztes 1étez8k lehetnek? Elméletben. Ahogyan D.
Horvath Vanessza ramutat az Allatvédelmi Térvényt Gj fogalmakkal szikséges
béviteni (példaul a 3. § nem taratlmazza a felel6tlen kutyaszaporitast).”! Argentina
mar 2014-t6l alapvetSen egyfajta jogképességet biztosit a fogsagban tartott
orangutanoknak. Nagy-Britannia 2021-ben elismerte, hogy a gerinces allatok
tudatiaban vannak érzéseiknek és érzelmeiknek, képesek 6rémre és szomorisagra,
ezért védelemre érdemesek sajat jogukon. Emellett hatalyra emelték, hogy a polip, a
tintahal, a rakok és a homar képesek érezni a fajdalmat.” Bar joléti torvények és a
veszélyeztetett fajokra vonatkozo eléirasok ma mar béségesen léteznek, az ilyen
jogszabalyok elsédleges célja tovabbra is az allatokkal val6 kiilénb6z6 felhasznalas
és visszaélés kontrollalasa, beleértve az élelmiszertermelést, az orvosi kutatist, a
szorakoztatast és a magantulajdont. Az allatok alapvetd jogi statusza mint dolgok,
tulajdon, azaz sajat jogokkal nem rendelkez6 targyak, a gyakorlatban valtozatlan
maradt.” A jogalkotas elméletben kezd kimozdulni a dolog értelmezésbél. Azonban
tovabbra is kérdéses, hogy az adllatok mint koztes létez8k érdekei hogyan
érvényesithetéek, elegendé-e kidolgozni az Allatvédelmi Torvény hidnyz6 fogalmait
és szabalyozott specidlis jogot alkalmazni. Esetleg Regannek, Francione-nak, Wise-
nak van igaza, amikor az allatoknak jogokat kivinnak biztositani? Valéban nem
varhat6 el érdemi 1épés, ameddig az dllatok tulajdonban vannak? Bekévetkezhet a
effektiv altruistak prognozisa, tudniillik az allatokra még nagyobb szenvedés varhat,
amennyiben évezredes kérdéseket nem tisztazunk? Tovabbi esszencialis
problematikat vet fel az Gj technolégiak fejlédése, hogyan tudjuk az allatok
szenvedéseit csdkkenteni, hogyan valésul meg a védelmiik a jévobeli jogalkotasban.
Nyilvanval6 és lathatd, hogy Francione azon kritikdja helytalls, miszerint az

% AGBG. 285a. §

70 Ptk. 5:14. § (3) bekezdés

71 D. HORVATH V.: i.m.

72 D, HORVATH V.: i.m.
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allatjoléti mozgalmak nem értek el jelentSs attérést a védelemben. Ennek
konklaziéja abbdl is levonhato6, hogy az allatvédelmi torvényt is szitkséges jelentSs
fogalmakkal béviteni.” Kéz6s érdekiink az emberi értékek megértése, védelme, a
kapcsolodoé allatvédelmi kérdések vizsgalata, hogy a jog lépést tartson a fejl6dd
normakkal és a tudomannyal, ontolégia ellentmondasok nélkil.
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Abstract: The issue of intellectual property rights that originates from art and human
initiatives has always been discussed in the laws of countries. Today, the expansion of
communication through the global Internet network and the ability to access all information
quickly and easily as well as the misuse of some people's works and achievements of others
has increased the importance of maintaining this type of property and its validity. Some
international organizations, including the World Intellectual Property Organization (WIPO),
have conducted research in order to better and more accurately explain the dimensions and
characteristics of intellectual property among different societies. Intellectual property rights
are a relatively new legal concept that supports intellectual activities and products in
commercial, scientific, literary and artistic fields, which includes two parts of industrial
property and literary and artistic property. In the industrial property sector, patents, industrial
and commercial marks, industrial designs and geographical indications are mainly discussed.
In the literary and artistic property section, the rights of authors, artists and creators of
computer software, as well as the side rights related to copyright, which include visual and
audio works, are examined. In the Universal Declaration of Human Rights and the
International Covenant on Economic, Social, Cultural, Civil and Political Rights, the need to
take appropriate measures by governments to secure, preserve, develop and promote literary
and artistic works has been emphasized. In addition, the holding of several global and regional
conventions in this regard indicates global attention to this issue. Although there is no unified
legal system in Iran's legal system to punish people who violate literary and artistic works, this
has been mentioned in many different laws. In this article, after the definition of "intellectual
property rights", the description and explanation of the most important aspects of intellectual
property rights, the history of intellectual property rights in the world, the history of
intellectual property rights in Iran, the international and domestic authorities of intellectual
property rights, and finally, the laws and regulations of Iran's interior is discussed in the field
of intellectual property protection.
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1. Introduction

Intellectual property rights (IPR) serve as the foundation for fostering
innovation, creativity, and economic development in the modern global landscape.
These rights grant exclusive legal protection to the intangible assets of individuals,
businesses, and organizations, encouraging them to invest their time, resources, and
ingenuity into the creation of new genres, inventions, artistic works, and brands. By
granting creators and innovators exclusive rights to their intellectual endeavors,
intellectual property laws provide the necessary incentives and safeguards to
promote the continuous advancement of science, technology, arts, and commerce.
In this paper, we delve into the investigation of intellectual property rights in Iranian
laws, seeking to understand the legal framework and its significance in protecting
copyrights, patents, tradematrks, and trade secrets. By exploring the foundations of
intellectual property rights, we can grasp their fundamental importance and explore
how these rights are recognized and protected within the context of Iranian
legislation.

Protecting intellectual property is crucial as it acts as a catalyst for promoting
innovation, driving economic growth, and nurturing a culture of creativity'.
Intellectual property rights play a vital role in providing inventors, creators, and
entreprencurs with the necessary incentives and rewards for their groundbreaking
ideas and original works. By offering legal protection and exclusivity, these rights
encourage individuals and businesses to invest in research, development, and artistic
endeavors, knowing that they can enjoy the benefits of their labor. This protection
creates an enabling environment for innovation by safeguarding against
unauthorized use, reproduction, or exploitation of intellectual assets. Furthermore,
robust intellectual property protection cultivates a dynamic marketplace where
entrepreneurs and businesses can confidently introduce their products and services,
secure in the knowledge that their investments and innovations are shielded from
unfair competition. By fostering innovation and creativity, intellectual property
rights form the foundation for technological advancements, artistic expression, and
economic prospetity?.

The measures taken by the international community to protect intellectual
property rights indicate that this issue has gained global recognition as a significant
challenge. Agreements such as the TRIPS Agreement and the establishment of the
Wortld Intellectual Property Otganization (WIPO) demonstrate countries'
willingness to collaborate in safeguarding and advancing intellectual property rights.
These initiatives establish an international framework for the protection of patents,

! MASHELKAR, R. — ALIKHAN, S.: Intellectnal property and competitive strategies in 21st century. 2009. 1-238.
2KELLEY, A.: Practicing in the patent marketplace. The University of Chicago Law Review, 2011. 115-137.
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trademarks, industrial designs, and copyrights3. Through the signing of bilateral and
multilateral agreements, countries display a strong commitment to protecting
intellectual property rights and aim to prevent the loss of ideas and inventions*.
These actions highlight the global community's acknowledgment and emphasis on
the importance of intellectual property rights, as well as their efforts to create a
favorable environment for innovation, technological progress, and knowledge
exchange. Based on these measures, it can be concluded that global communities
are inclined to promote economic growth, technological advancement, and
equitable access to intellectual property resources by supporting and upholding
intellectual property rights>.

The Iranian criminal system acknowledges certain rights regarding the
protection of intellectual property; however, these rights are limited in scope. While
Iran's legal system lacks a unified framework to penalize individuals who infringe
upon literary and artistic works, various laws address this issue. For instance, in the
realm of patents, the Law on Protection of Industrial Inventions and Patent
Registration establishes the criteria for patent protection and outlines the necessary
content for a patent application®. Similatly, in the domain of copyright, the Law on
Protection of Copyright and Authors' Rights, along with relevant legislation,
delineates the extent of protection for creative works and authors. The law imposes
certain restrictions on the utilization of copyrighted works through the fair use
doctrine’. This article explores intellectual property rights on a global scale and
delves into Iran's internal laws and regulations concerning the safeguarding of
intellectual propetty, with particular emphasis on authors' and publishers' rights.

2. Overview of intellectual property rights from a worldwide aspect

In the contemporary globalized era, intellectual property assumes a critical role
in promoting innovation, creativity, and economic advancement. Intellectual
property encompasses intangible assets, including inventions, artistic creations,
trademarks, and trade secrets, which are safeguarded by legal frameworks. To gain
a comprehensive understanding of the present status of intellectual property rights,
it is essential to explore their historical roots. The notion of intellectual property can

3 CORREA, C.: Trade-related aspects of intellectual property rights: a commentary on the TRIPS agreement. Oxford
University Press, 2020.

4 PETER, K. Y.: The objectives and ptinciples of the TRIPS agreement. In: The Regulation of Services and
Intellectual Property. Routledge, 2017. 255-322.

> SHERWOOD, R. M.: Intellectual property and economic development. Routedge, 2019.

¢ BAMAKAN, S. M. H. — NEZHADSISTANI, N. — BODAGHI, O. — QU, Q.: Patents and intellectual property
assets as non-fungible tokens; key technologies and challenges. Scientific Reports, 12(1), 2022. 1-13.

7 AYOUBI, L.: The Copyright Law of Iran: An Overview of Recent Developments. WIPO-WTO
Colloguinm Papers, Vol. 11, 2017.
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be traced back to ancient civilizations, where rulers granted inventors and creators
exclusive rights over their works®. Nonetheless, the formation of the contemporary
framework for safeguarding intellectual property rights started to emerge during the
Renaissance era in Europe. In 1474, the Venetian Patent Statute was established,
representing one of the earliest documented legal measures for the protection of
patents. This statute bestowed inventors with a temporary exclusivity over their
inventions, thereby fostering innovation and acknowledging their endeavors’.

The initial copyright legislation arose in England through the enactment of the
Statute of Anne in 1710 which also known as the Copyright Act 1709, This law
granted authors restricted privileges over their published works, enabling them to
govern the replication and dissemination of their literary compositions. The Statute
of Anne served as a basis for subsequent copyright laws in numerous nations!!.The
rapid industrialization and technological progress witnessed in the 19th century
highlighted the necessity for robust intellectual property protection. This realization
prompted the creation of international agreements and organizations aimed at
addressing this need. One such milestone was the signing of the Paris Convention
for the Protection of Industrial Property in 1883, which marked a pioneering
endeavor to achieve global harmonization of intellectual property rights related to
industrial innovations. Following this, the Berne Convention for the Protection of
Literary and Artistic Works was signed in 1886, with the objective of establishing
consistent copyright protection standards for authors worldwide. These agreements
represented significant milestones in the international effort to provide
comprehensive and uniform intellectual property protection!?.

Since then, intellectual property rights have continued to evolve and adapt to
the changing landscape of innovation and creativity. Today, countries worldwide
have developed their own legal frameworks and participate in international
agreements to ensure the protection and enforcement of intellectual property rights.
The protection and enforcement of intellectual property rights vary across different
countries. Major economies like the United States, United Kingdom, Canada, and
countries within the European Union have robust legal frameworks and well-
established intellectual property systems.

S FEATHER, J.: Copyright and the creation of literary property. A Companion to the History of the Book, 2019. 743-
757.

2 COMINO, S. — GALASSO, A. — GRAZIANO, C.: Market power and patent strategies: evidence from
Renaissance Venice. The Journal of Industrial Economics, 68(2), 2020. 226-269.

10 Copyright Act, 8 Anne, c. 19 (1710).

T BALOYL, J. J.: The role of technology in the histotical development of the reproduction right in musical
works. Fundamina: A Journal of 1.egal History, 26(2), 2020. 233-287.

12 ABBOTT, F. M. — COTTIER, T. — GURRY, F.: International intellectual property in an integrated world economy.
Aspen Publishing, 2019.
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In the United States, intellectual property rights are governed by federal laws,
including the Copyright Act!3, Patent Act'4, and Trademark Act!®. These laws
provide strong protection for copyrights, patents, and trademarks, fostering
innovation and creativity in various industries. The U.S. also has specialized coutts,
such as the United States Patent and Trademark Office and the United States
Copyright Office, to handle intellectual property disputes!®. Similatly, in Canada, the
Copyright Act provides authors and publishers with exclusive rights to their literary
and artistic works!”. These rights encompass the reproduction, distribution, public
performance, and adaptation of their works. The Canadian Intellectual Property
Office plays a crucial role in copyright registration and enforcement, providing
authors and publishers with the means to protect their intellectual property rights!é.
Both the United States and Canada acknowledge the importance of safeguarding
the rights of authors and publishers as a means to encourage creativity and
innovation. As signatories to international agreements like the Berne Convention,
these countries uphold minimum standards for copyright protection. Furthermore,
both nations have implemented provisions for fair use (in the United States) and
fair dealing (in Canada), which allow for limited use of copyrighted material for
purposes such as criticism, commentary, and education. These provisions strike a
balance between protecting intellectual property rights and facilitating the
dissemination of knowledge and information in certain circumstances.

In both the United Kingdom (UK) and the European Union (EU),
comprehensive legal frameworks are in place to ensure the protection of authors
and publishers' rights, guaranteeing recognition and approptiate compensation for
their creative works. In the UK, authors and publishers are safeguarded under the
Copyright, Designs and Patents Act!. This legislation grants authors exclusive rights
over their literary, artistic, and creative works, encompassing books, music, films,
and digital content. These rights encompass reproduction, distribution, adaptation,
public performance, and communication to the public. The UK Intellectual
Property Office plays a vital role in copyright registration and enforcement, offering
authors and publishers the means to protect their intellectual property rights®.
Within the European Union, copytight protection is harmonized to a significant
extent through various directives and regulations. The EU Copyright Directive?!

13 Copyright Act: 17 U.S.C.

4 Patent Act: 35 U.S.C.

15 Trademark Act (Lanham Act): 15 U.S.C.

16JOYCE, C. — OCHOA, T. T. — CARROLL, M. W.: Copyright law. Carolina Academic Press, 2020. 25.
17 Copyright Act: R.S.C., 1985, c. C-42

18 BOWKER, R. R.: Copyright, its History and its Law. BoD-Books on Demand, 2020.

19 Copyright, Designs and Patents Act 1988: c. 48 (U.K.)

20 SCHNEIDER, S. — VELMANS, M.: The Blackwell Companion to Conscionsness, 2017.

2! Directive on the Enforcement of Intellectual Property Rights: Directive 2004/48/EC
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establishes minimum standards for copyright protection across member states,
providing authors and publishers with exclusive rights over their works, including
reproduction, distribution, public performance, and communication to the public.
The FEuropean Union Intellectual Property Office (EUIPO) oversees the
registration and enforcement of intellectual property rights within the EU?2.

The Middle East encompasses a diverse range of countries, each with its own
legal framework for intellectual property rights, including the rights of authors and
publishers. While there may be variations in specific provisions, several Middle
Eastern countries have established laws to protect and enforce copyright and related
rights. For example, the United Arab Emirates (UAE) has enacted copyright laws
that protect the rights of authors and publishers?. The UAE Copyright Law allows
for the registration of copyrights, although registration is not a prerequisite for
copyright protection. The Ministty of Economy, through its Department of
Intellectual Property, oversees copyright registration and enforcement in the UAE.
Authors and publishers can register their works to establish a public record of their
copyright ownership, which can be beneficial in the event of copyright infringement
disputes?%. Similarly, Saudi Arabia has implemented copyright laws and regulations
to protect the rights of authors and publishers. In Saudi Arabia, the rights of authors
and publishers are protected under the Saudi Copyright Law?>. This legislation
grants exclusive rights to authors and publishers over their literary, artistic, and
scientific works, including books, music, films, and other creative works. These
rights encompass reproduction, distribution, public performance, adaptation, and
translation. Furthermore, the Saudi Copyright Law acknowledges moral rights,
ensuring that authors are credited for their works and that the integrity of their
works is preserved. The Saudi Arabian Intellectual Property Authority (SAIP) plays
a crucial role in copyright registration and enforcement within the country. Authors
and publishers have the option to register their works with SAIP, which serves as
evidence of copyright ownership. While copyright registration is not mandatory in
Saudi Arabia, it can provide additional legal protection and facilitate enforcement
actions if necessary. SAIP is responsible for overseeing the administration and
enforcement of copyright laws, ensuring that authors and publishers are granted the
necessaty protection for their intellectual property rights.

22 SAPI, E.: Copyright Protection of Dramatic Works in the Law of the European Union. Eurgpean
Integration Studies, 13(1), 2017. 74-89.

23 Federal Law No. 7 of 2002 on Copytights and Related Rights (U.A.E.).

24 MORCOS, P. G. — KHNEISSER, E. F.: Intellectnal property rights. Higher Education in the Arab World: Building
a Culture of Innovation and Entreprenenrship, 2020. 183-204.

25 Royal Decree No. M/41 on Copyright, 2 Rajab 1424H (September 1, 2003) (Saudi Arabia).

26 PAWAR, P. S. — ALARIFI, G.: Rethinking the Role of Intellectual Property Rights in Pharmaceutical
Industry of Saudi Arabia. Journal of Intellectual Property Rights (JIPR), 28(1), 2023. 7-14.
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In some countries, the legal framework for intellectual property rights is
inadequate or insufficient, which poses challenges for authors and publishers
secking protection for their creative works. For example, in several African
countries, the legal frameworks for intellectual property rights vary, and some
nations face challenges due to factors such as historical influences, economic
conditions, and resource constraints. Many African countries are parties to
international agreements like the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS)?". The legal basis for intellectual property in
Southeast Asian countries is established through national laws and regulations, often
in alignment with international agreements. Challenges may stem from the need for
greater harmonization, improved enforcement mechanisms, and capacity-building
to ensure effective protection of intellectual property rights. However, the
implementation and enforcement of intellectual property laws may be hindered by
factors such as limited resources, institutional capacity, and infrastructure?.

While efforts are being made to strengthen intellectual property laws in these
countries, the enforcement mechanisms and resources may be limited. Nigeria has
faced challenges in terms of intellectual property rights protection. The lack of
comprehensive laws and effective enforcement mechanisms has made it difficult for
authors and publishers to protect their creative works, leading to substantial revenue
losses in industries such as music, film, and publishing®. The primary legal
document guiding the governance and legal system in Myanmar is the "Constitution
of the Republic of the Union of Myanmar," enacted in 2008%. This document
outlines the structure of the government, the division of powers, and fundamental
rights and principles. Myanmar is another country which has been working to
improve its intellectual property laws and enforcement mechanisms. However, the
country still faces significant challenges, particulatly in relation to copyright
infringement and trademark protection. Weak enforcement and limited legal
provisions have contributed to a thriving matket for counterfeit goods and
unauthorized use of copyrighted materials®..

The significance of intellectual property rights cannot be overstated in today's
interconnected wotld. With the rapid advancements in technology and the easy

27 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, 1869 UN.T.S. 299.

28 HALL, D. — HIRSCH, P. — LI, T. M.: Introduction to powers of exclusion: land dilemmas in Sontheast Asia.
National University of Singapore Press and University of Hawaii Press, 2011.

29 EDOSOMWAN, A.: Protecting intellectual propetty rights in Nigeria: A review of the activities of the
Nigerian Copyright Commission. World Patent Information, 58, 2019. 101908.

30 Constitution of the Republic of the Union of Myanmar (2008).

31 JUSOH, S. — RAMLIL, 1. = DAMURL, Y.: Regional regulatory coberence in the Association of Southeast Asian Nations:
The case of competition law and intellectnal property. Integrated and Connected Seamiess ASEAN Economic Community.
Jakarta: Economic Research Institute for ASEAN and East Asia, 2019. 127-71
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exchange of information across borders, it has become crucial to establish a robust
and consistent framework for the protection of authors and publishers' rights on a
global scale. While globalization has created unprecedented opportunities for
creativity, innovation, and economic prospetity, it has also posed challenges in terms
of intellectual property infringement and unauthorized use of creative works.
Recognizing and safeguarding intellectual property rights should be a shared global
priority, with countries collaborating to establish a unified legal framework that
ensures the protection of these rights. By doing so, we can cultivate a culture that
respects and values creativity and innovation, empower authors and publishers to
fully benefit from their creations, and contribute to the progress and development
of societies wotldwide.

3. Evolution of intellectual property rights in Iran

Iran has established a comprehensive legal framework for intellectual property
(IP) rights, covering patents, trademarks, copyrights, and industrial designs. In
Iranian laws, the punishment for the violation of copyright and literary rights is not
unified and is addressed by multiple laws. However, in the comprehensive draft of
the Protection of Literary and Artistic Property Rights and Related Rights, a unified
discussion on guaranteeing the enforcement of infringed literary and artistic
property rights is included, although it has not been approved yet. Additionally, Iran
is not a member of any international conventions related to copyright and has not
acceded to the "TRIPS Agreement." Therefore, wotks created in Iran are not
protected through the actions of Iranian residents in other countties.

The evolution of intellectual property rights in Iran has been shaped by a
combination of historical developments, international influences, and domestic
reforms. The concept of intellectual property in Iran can be traced back to ancient
times when Persian civilization thrived. Traditional knowledge, artistic expressions,
and inventions were highly valued and protected within the Persian Empire. The
Persian kings and rulers encouraged the production of manuscripts, poetry, and
artwork, providing recognition and support to the creators. The Persian kings, such
as Cyrus the Great, valued intellectual achievements and recognized the significance
of preserving and promoting knowledge and creativity within their empire. They
also played a role in establishing a system of recognition and reward for exceptional
contributions.

The modern era of intellectual property rights in Iran emerged during the eatly
20th century with the adoption of Western legal concepts and frameworks. This
petiod witnessed a notable transition in Iran's approach to intellectual property
protection, as the country started aligning itself with international standards. By

32 PASTURE, P.: The invention of European human rights. History, 103(356), 2018. 485-504.
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embracing these concepts, Iran aimed to foster innovation and creativity within its
borders while conforming to global practices. This shift in perspective contributed
to the development of a more comprehensive and modern framework for
intellectual property rights in Iran, enabling creators, inventors, and entrepreneurs
to benefit from legal protection and incentives for their original works and
inventions®. The Trademark Registration Law of Iran, which was passed on April
29, 1925, was the first law concerning intellectual property rights to be enacted in
Iran. This law, after subsequent amendments, led to the enactment of the
Trademark and Patent Registration Law on July 20, 1931. The Trademark and
Patent Registration Law, along with its amending regulations, which have been
referenced by applicants for trademark and patent registration, have been developed
to safeguard and protect intellectual property rights in Iran3%. This law and its
amending regulations cover topics related to the registration and protection of
trademarks, patents, industrial designs, and other matters related to intellectual
property rights. The main objective of this law and its amending regulations is to
encourage innovation, support inventions, and promote technological development
in Iran.

In parallel with the enactment of laws, in the treaties, agreements, and technical
and trade collaborations between Iran and some countries, there has been a focus
on the protection of trademarks and patents. However, these protections are limited
to the bilateral relations of the parties involved in the mentioned treaties. The
Trademark Law, enacted in 1963, provided legal protection for distinctive signs such
as logos, symbols, and names, allowing businesses to establish and safeguard their
brand identities. This legislation aimed to promote fair competition, prevent
consumer confusion, and encourage the growth of commerce and trade within
Tran3>.

4. Law on the Protection of Copyrights, Authors, and Artists

The main objective of this article is to address, critique, and examine the most
important laws enacted in this regard in Iran which is the Law on the Protection of
Copyrights, Authors, and Artists, which was enacted in 1969%. This law provides
protection to authors, artists, and rights holders, safeguarding them against
infringement and misuse of intellectual property rights. In general, the Law on
Protection of Authors, Composers, and Artists' Rights in Iran addresses issues

33 GHEISSARL, A.: Iranian intellectnals in the twentieth century. University of Texas Press, 1997.

3 SARKISSIAN, A.: Intellectual property rights for developing countries: Lessons from Iran. Technovation,
28(11), 2008. 786-798.

35 MILANI, M. M.: The making of Iran's Islamic revolution: from monarchy to Lslamic republic. Routledge, 2018.

% Iran. (1348). Law on the Protection of Copytights, Authors, and Artists, Retrieved from
[https://tc.majlis.ir/ fa/law /show/ 96427]
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related to the rights of writers, theater artists, filmmakers, musicians, visual artists,
and other artistic activities. The law encompasses rights such as reproduction,
performance, public display, and distribution of artistic works. Additionally, it
governs neighboring rights related to performance, broadcasting, public
broadcasting, distribution equipment, and other related matters®.

This law consists of 33 articles and 3 notes. (Law on the Protection of
Copyrights, 1348). Article 1 of this Law defines the term "creator" as follows: "It
refers to whatever emerges through their knowledge, art, or innovation, regardless
of the method or technique employed in its expression, manifestation, or creation."
From this article, the following notable points can be inferred:

- Broad definition of "creator": The law provides an extensive definition of a
creator, encompassing whatever results from their knowledge, att, or
innovation, without considering the specific methods or techniques used in
expressing, manifesting, or creating it.

- Focus on the outcome rather than the method: The most significant aspect
of this article is the emphasis on the outcome derived from knowledge, att,
or innovation, regardless of the methods or methodologies employed in its
creation.

- Fostering a creative environment: This article aims to protect the rights of
authors and artists by fostering a creative environment and establishing a
direct connection with knowledge, art, and innovation, encouraging them to
create and produce more works.

- The value of creative outcomes: The article recognizes the value of creative
outcomes and remarkable works, without delving into the specific details of
the methods and processes used to create them.

However, it is natural that Article 1 is not sufficient for identifying the works
protected by this law, and it cannot be considered a logical "definition" that resolves
the problem of identifying works by providing necessary critetia and standards. The
legislator itself has recognized this deficiency and has made efforts to address it by
specifying numerous and diverse examples. Article 2 of the law on the protection of
the rights of authors, composers, and artists establishes the scope of protection
provided by the law. It states that the law applies to literary, artistic, and scientific
works, regardless of their form or mode of expression. This includes, but is not
limited to, books, articles, musical compositions, paintings, sculptures, photographs,
films, and computer programs. The article highlights the broad range of creative
works that fall under the protection of the law, emphasizing the inclusivity of
vatious artistic and intellectual endeavors. By encompassing different forms of
expression, Article 2 aims to ensure comprehensive protection for the rights of

37 PIRHAJI, M. — KHODAPANAHANDEH, S. — RAFIEL, M.: Legitimacy of Intellectual Property in the Law
of Iran. Asian Social Science, 10(1), 2014. 283.
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authors, composers, and artists in their respective fields of creativity. According to
this article, the works protected by this law are as follows:

- Books, dissertations, notes, plays, and any other scientific, technical, literary,
or artistic writings.

- Poems, songs, anthems, and compositions, regardless of the method of
writing, recording, or publication.

- Audiovisual works intended for performance on stage, cinema screens, radio
broadcasting, or television, regardless of the method of writing, recording,
or publication.

— Musical works, regardless of the method of writing, recording, or
publication.

- Paintings, images, designs, graphics, decorative patterns, and any form of
decorative or visual artwork created through simple or composite methods.

- Sculptures.

- Architectural works, including building designs and plans.

- Photographs created through innovative and inventive methods.

- Creative works related to handicrafts, industrial arts, carpet and rug designs.

- Innovative works based on popular culture (folklore) or national cultural and
artistic heritage.

— Technical works with aspects of invention and innovation.

- Any other creative work that emerges from the combination of several works
mentioned in this chapter®.

The first point is that the mention of protectable works in Article 2 of the law is
not devoid of redundancy, repetition, and scattering. For example, in paragraph 5,
the general inclusion of designs and patterns is mentioned, and in paragraphs 7 and
9, specific reference is made to architectural designs, carpet and rug designs. From
a legislative perspective, it would have been better to gather all aspects related to
designs and patterns in one place. In paragraph 5, there is a general mention of visual
works, and in paragraph 6, sculptures are mentioned as one of the visual works,
while it would have been better to list all visual works together in one section or
have each of them in a separate paragraph. Another point is that the text of the
twelve paragraphs and the general phrases in some of them have made the law highly
flexible. For example, in paragraph 1, the phrase "and any other written work..." is
used, in paragraphs 2-4, the phrase "in any form or manner..." is used, in paragraph
5, the phrase "any form of decorative or visual work that is created in any way or
manner..." is used, in paragraph 6, the phrase "any form of sculpture” is used, and
in paragraph 7, the phrase "such as.." indicates the illustrative nature of the

3 NEMATI, E. — PARVIN, M. R. — TALEGHAN GHAFARI, M.: An Analysis of Exclusive or Allegotical
Approaches to Article 2 of the Copyright Protection Act of 1969, with an Overview of the Berne
Convention. Journal of Comparative Law, 5(1), 2021. 237-258.
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mentioned cases. Finally, paragraph 12, which generally includes "any other creative
work that is a combination of several wotks mentioned in this chaptet,”
encompasses the protections of this law.

The legislator has considered the right to enforcement in addition to intellectual
property rights to protect the creators of artistic and literary works. This right
signifies that owners of intellectual property rights can seek enforcement of the laws
pertaining to their rights through the judicial and legal system and effectively
exercise their rights in case of infringement. This right to enforcement allows
creators of artistic and literary works to defend their rights and utilize the legal
system to seck redress in the event of any violation of their intellectual property
rights®.  One of the main conditions for the violation of copyright law in Iran is
intentionally and knowingly publishing or distributing a work that belongs to
someone else under one's own name or any other person's name other than the
author. If the aforementioned law is violated, considering these conditions and other
specified conditions, the offender will be subject to imprisonment ranging from 6
months to 3 years as a punitive measure. According to Article 28, if a legal entity
(such as a company) fails to respect copyright, in addition to pursuing criminal
penalties against the responsible natural person whose decision caused the offense,
the aggrieved party is entitled to seek private damages from the assets of the legal
entity to compensate for the harm caused. Furthermore, Article 29 states another
consequence of copyright infringement, whereby judicial authorities, while
examining a private complaint, can issue necessary orders to the judicial
enforcement officers to prevent the publication, distribution, or offering for sale of
the complained works and to seize them.

5. Conclusion

Intellectual Property Rights play a crucial role in driving innovation, economic
growth, and creativity wotldwide. Developed countries have recognized the
significance of IPR and have implemented comprehensive legal frameworks to
protect these rights. While Iran acknowledges certain rights regarding the protection
of intellectual property, its legal system lacks a unified and comprehensive
framework to address IPR infringement adequately. The existing laws, such as the
Law on Protection of Industrial Inventions and Patent Registration and the Law on
Protection of Copyright and Authors' Rights, provide some level of protection but
fall short in addressing the evolving challenges of intellectual property infringement.

3 MALMIR, M. — ZAR ROKH, E. — AGHA MIR ALI AKBAR, M.: Manipulation and Distortion in Literal and
Artistic Works Under Iranian Criminal Law: Criminological Study. Forensic Research & Criminology
International Journal ISSN, 2015. 2469-2794.
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In Iran, the enforcement of the copyright law faces difficulties, indicating a
weakness in this law within the country. One of the shortcomings is the lack of
proper and effective pursuit of infringements in the field of reproduction and
distribution of literary and artistic works by judicial authorities. In some cases,
infringements are overlooked, and in others, they are only pursued with delay and
as exceptions. Based on the recognition of copyright in Iranian laws, the violation
of each of these rights is also met with legal enforcement, and imprisonment is
considered as punishment for infringers in Articles 23 to 31 of the Law on
Protection of Authors, Composers, and Artists' Rights. However, what is important
regarding crimes related to copyright infringement is that these crimes are
prosecutable offenses. This means that pursuing and prosecuting these crimes
requires a private complainant, and as long as the complainant (i.e., the creator
and/or the person to whom the creator has transferred their rights) does not file a
complaint, the judiciary has no obligation to pursue the offender. Therefore, until
many artists take legal action despite being aware of the unauthorized uploading of
their works in cyberspace, they cannot expect the prosecution of crimes in this area.

Additionally, the absence of a clear timeline and efficient methods for resolving
disputes regarding copyright infringements poses a challenge in implementing this
law in Iran. This can result in delays in handling complaints, prolonged legal
proceedings, and inefficiency in securing the rights of copyright holders.
Furthermore, the lack of awareness and insufficient cultural understanding
regarding the importance of authors' rights and the role of protecting them in
promoting creativity and innovation is another obstacle in the enforcement of the
copyright law in Iran. Certain segments of society, and even some institutions and
organizations, do not fully grasp this matter and unintentionally disrespect the rights
of authors and fail to comply with copyright laws.

To enhance the effectiveness of copyright law in Iran, several suggestions for
improvement can be considered. First and foremost, it is crucial to strengthen the
judicial system's structure and functioning in handling copyright-related cases.
Allocating necessaty resources and infrastructure to expedite the processing of
complaints and arbitration pertaining to reproduction and distribution rights of
literary and artistic works is essential. Placing these matters under the authority of
the judiciary can ensure efficient enforcement. Furthermore, there is a need for
extensive educational programs to raise awareness and provide public education on
the significance of authors' rights and the role of copyright protection in fostering
creativity and innovation. By educating the general public, as well as institutions and
organizations, about copyright laws, a greater understanding and compliance with
authors' rights can be achieved.

Another important aspect is to establish efficient mechanisms for resolving
disputes related to copyright infringement. Implementing streamlined processes that
can quickly and effectively address requests and complaints concerning
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reproduction and distribution rights, while ensuring the protection of copyright
owners' rights, is crucial for maintaining a fair and balanced copyright system.
Promoting a legal culture in society that respects intellectual property rights and
copyright is also vital. Programs and initiatives should be introduced to increase
legal awareness and emphasize the importance of protecting intellectual property
rights. By fostering a culture of respect for copyrights, individuals and organizations
will be more inclined to comply with the law. Lastly, strengthening international
cooperation in combating copyright infringement is recommended. Iran can actively
participate in international organizations such as the World Intellectual Property
Otrganization (WIPO) and engage in international agreements and conventions
related to copyright. This involvement allows Iran to benefit from international
support and protection while also gaining insights from the experiences and
knowledge of other countries.

By implementing these suggested improvements, Iran can enhance the
enforcement of copyright law, ensuring the comprehensive protection and
promotion of intellectual property rights, particulatly the rights of authors and artist.
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Absztrakt

A mai modern atlagfogyasztd a nagyipari tomegtermelési cikkek mellett egyre inkabb keresi
az egészséges megolddsokat, a hagyomanyos kistermelSi élelmiszereket, illetve a
biotermékeket. A névekvé kereslet azonban a specidlis élelmiszerekkel kapcsolatos
visszaélések szamanak a jelentds emelkedését okozza. Jelen tanulmany bemutatja az
élelmiszerhamisitasokkal kapcsolatos magyar illetve EU-s alapvet§ jogi szabalyozast,
szankciorendszert, kiemelve specidlisan a biotermékeket. Emellett igyekszik bemutatni azokat
a megoldasokat, melyek segitenek megkiizdeni a visszaélésekkel, hogy a fogyasztok valéban
biztonsagos, egészséges Elelmiszertermékekhez jussanak.

Kulcsszavak: élelmiszerbiztonsdg, élelmiszerhamisitas, bio élelmiszerek, fogyasztéi érdekek
védelme

Abstract

Today's average modern consumer is increasingly looking for healthy alternatives to mass-
produced, mass-produced goods, traditional small-scale foods and organic products.
Howevert, this growing demand is leading to a significant increase in the number of abuses
of speciality foods. This paper presents the basic Hungarian and EU legislation and sanction
systems related to food adulteration, with a special focus on organic products. It also seeks
to present solutions to help combat fraud, so that consumers can have access to truly safe
and healthy food products.

Keywords: food safety, food fraud, organic food, consumer protection
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1. Bevezetés

Az élelmiszertermelés, az élelmiszeripar nemcsak egy allam gazdasagat, illetve a
gazdasagi szereplSk helyzetét befolyasolja, hanem kdzvetlen hatdssal van minden
ember életére is. A modern életviteliink megkdveteli, hogy ipari korilmények kézott
elGallitott élelmiszereket vasaroljunk és fogyasszunk. A XXI. szazadi fogyaszté a
béség zavaraban szenved, amikor barmilyen terméket meg kivan szerezni, legyen az
kozmetikai cikk, miiszaki termék, ruhazat, vagy akar élelmiszer. A legegyszeribb
moédja a vasarlasnak az, hogy betér egy, a lakohelyéhez kézeli tzletbe és ott
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megvasarolja, amire szitksége van, vagy pedig az otthona kényelmébdl hazhoz
szallittatja a kivant terméket. Az értékesitésre kinalt termékek tarhaza szinte
végtelen, a fogyasztok egyéni értékrendjik, izlésiik, pénztarcajuk szerint tudnak
valasztani a felkinalt termékekbdl.

A mai atlagfogyasztok zoéme egyaltalin nem allit el§ sajat szikségletére semmiféle
terméket, sem élelmiszert, sem pedig élelmiszer-alapanyagot. Egyre eltavolodik a
termeléstol, sok esetben szinte semmilyen informacidja nincs arrél, hogy a megvett
termékét ki, milyen korilmények kozott allitotta eld, illetve j6 eséllyel az élelmiszer
cimkéjén felintetett adatokat nem nézi meg. Az élelmiszer megvasarlasa a fogyasztd
abba vetett bizalman alapul, hogy a termék jo, biztonsagos, chet6. Ez a bizalom
azonban sok esetben csorbat szenved, hiszen gyakran hallani silany, hamisitott, akar
az  egészségre veszélyes termékek  forgalomba  hozatalardl,  kilonféle
élelmiszercsalasokrdl, hamisitasi botranyoktol.

A probléma nem ujkeletd, amiota az ember nem, vagy nem teljesen 6nellat6 és
mastol szerzi be az élelmiszert, eléfordulnak visszaélések. Mar Okori forrasok is
foglalkoztak bizonyos élelmiszerek hamisitasaval (pl. Hamurappi térvényei kozott
talalhat6 a sor hamisitasara szabaly), azonban ez a probléma a mai globalizalt
vilagunkban 6riasi méreteket 6lt.

Az Skorban, illetve a kézépkorban a higiéniai hianyossagok okoztak a legtobb
gondot, azonban az ipari fejlédés megindulasaval 4j problémak is el6térbe keriltek.
»Eizek kizill kiemelkedik a kirnyezetszennyeés bebatoldsa azg, élelmiszerlincba, és addig soba
nem ldtott megbetegedések tomeges megielenése. Ennek egyik sokat emlegetett példdja az iin.
Minimata-kdr. Minimata egy kis japan faln volt, amelynek lakosai fileg haldszatbol élte. A
XX. szgazad elegén, 1908-ban a Japin Nitrogénmivek (Nippon Chisso) miitragyaiizemet
létesitett, amelynek termelése egyre novekedett. A technoldgia sordn keletkezett, sgerveshigany-
tartalmil hulladékot az 6bol vigébe vezették. A haldszok eldszor a baldllomdny pusgtuldsival
szembesiiltek, agonban hamarosan fény deriilt a silyos dllati és emberi megbetegedésekere is. A
higanymiérgezeés tiineter gorcsokben, eszméletvesztésben, kdmdban nyilvinultak meg, és sok esetben
elhaldlozdshoz  vegettek”! Az eset tObb mint egy évszazada tortént, igy azt
gondolhatnank, hogy mara ilyen esetek nem fordulhatnak el6. A megd6bbentd tény
azonban az, hogy a mai modern viszonok kozott is az élelmiszerekben, vagy a vizben
lévé kérokozok rendkivil sok halalesethez vezetnek. ,, Az wdviz szennyezettség
Jolyamatos jelenléte, mind végig kisérte az, evoliicids fejlddésiinket, tudomdnyos bizonyitdst nyert a
probléma oka, mégis a mai napig szamos ember haldldt okozza. Az UNICEF é WHO kizis
monitorozd programja arrdl szamolt be, hogy a vilagon még napjainkban is 2,1 milliard ember

s

nem jut hogd a megfeleld és biztonsagos ivdvizhez, emiatt 800 gyermek vesiti életét naponta.”

! SZEITZNE SZABO MARIA: Szemelvények az élelmiszerbiztonsig tSrténelmébdl, Elelmiszervizsgalati

Kozlemények - 62 évf. 1. sz (2016, LXIL évf. 1. szam) 907. old., Elérhetd:

https://epa.oszk.hu/03100/03135/00263/pdf/ EPA03135 elelmiszervizsgalati kozlemenyek 2016 01
900-916.pdf, Letoltés ideje: 2024. majus 3.

2 BANATI D.-TOTH O.: Tapasztalds és tudomany: az élelmiszer-biztonsig révid torténete. Az empirikus

ismeretek szerepe az élelmiszer-biztonsig fejlédésében, Elelmiszervizsgalati Kozlemények — 2023.
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Atlagfogyaszoként  leggyakrabban  talin a  termékvisszahivasokrol — sz616
hiradasokbdl értesilhetiink arrdl, hogy valamelyik élelmiszer termékkel olyan
probléma volt, amely akar az emberi egészségre is veszélyes lehet. Joggal lehetne az
az elvarasunk, hogy ilyen eset egyaltalan nem, vagy csak nagyon ritkan forduljon elé.
A valésagban azonban, ha csak a magyarorszagi adatokat? nézzitk meg, lathat6, hogy
az elmult hat hénapban hazankban 28 visszahfvas tortént, melyek élelmiszerekkel,
vagy ¢lelmiszerekkel kozvetlentl érintkez6 temrékekkel kapcsolatosak. A
visszahivasok okait megvizsgalva az lithatd, hogy a legtdbb esetben a visszahivott
¢élelmiszerek olyan problémaval voltak érintettek, melyeknél mindenképpen
felmeriilhet az emberi egészségre artalmas jelleg (k6rokozo vagy penész jelenléte 22
%, minbségi probléma 14 %, nem jelolt allergén 14 %o, tiszitdszer vagy egyéb idegen
anyag jelenéte 14 %, hatarérték feletti anyagtartalom 18 %, egyéb 18 %). A nem
jelolt allergének sulyos egészségligyi kockazatot jelenthetnek azok szamara, akik az
adott anyagra érzékenyek.

Természetesen a probléma nemcsak hazankat érinti. Ha a hazai adatokon talra
is ki szeretnénk tekinteni, akkor érdemes megismerni az az Europol és Interpol
kézremikodésével tartott, globalis lefedéstt OPSON-muveletet. A legutébbi, az
egész Burépai Unidra (a tovabbiakban EU) kiterjed6 atfogé élelmiszercsalas elleni
muvelet* soran csaknem 27 000 tonna hamis élelmiszert lefoglalasara kertlt sor, 175
buntetSeljaras és 2078 kozigazgatasi eljards indult az ellendrzéssorozat kapesan.

Az élelmiszerek hamisitasaval kapcsolatosan azonban nem az élelmiszer
biztonsdgossaga, illetve az emberi egészségre gyakorolt hatasa az egyetlen kérdés.
Nemecsak arrdl van tehat sz6, hogy a hamisitas soran valamilyen meg nem engedett,
egészségre karos adalékanyag kerill felhasznalasra. Esetenként olyan temékeket
hamisitanak, melyek pédaul ismertségiik okan nagy keresletnek Orvendenek a
fogyasztok korében (pl. egy kézismert markaju szalamiként cimkézik at egy masik
gyart6 termékét), vagy pedig olyan specidlis tulajdonsagokkal ruhdzzak fel a
terméket, melyekkel az bizonyithatéan nem rendelkezik (pl. biotermékként adnak el
egy nem Okologiai gazdasagban megtermelt élelmiszert). Az egészségtudatossag
jegyében ugyanis a fogyasztok egy — véleményem szerint egyre szélesebb — csoportja
hajlandé akar magasabb arat fizetni egy termékért, amennyiben artdl azt gondolja,
hogy karos adalékanyagoktdl, vegyszermaradvanyokrél mentes. A magasabb haszon
reményében pedig a visszaélések is nagyobb szamban jelenhetnek meg a
biotermékek piacan.

LXIX. évf. 4. szam, 4546. old., ElérhetS: https://eviko.hu/index.php/eviko/article/view/257/301
Letoltés ideje: 2024. méjus 3.

3 Nemzeti Elelmis zerlanc-biztonsagi Hivatal: Termékvisszahivasok, Elérheté:
Megtekintés ideje: 2024. majus 3.

portal.nebih.gov.hu/ termekviss zahivas
4 Operaton OPSON XI. (2021. 12. -2022. 05.), Lasd: https://www.europol.europa.cu/media-

>

press/newsroom/news/food-fraud-about-27-000-tonnes-shelves, LetSltés ideje: 2024. majus 4.
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2. Elelmiszerek hamisitasa, kapcsol6dé jogi szabalyozas

Magyarorszagon, csakigy, mint az EU tébbi tagallamaban, kilénésen nagy
hangsulyt kap a fogyasztok védelme, mely fogalom alatt nem pusztan a fogyasztok
gazdasagi érdekeinek védelmét értjik, hanem ,,annak bigtositdsdt, hogy az élelmiszerek
esetében a fogyasztohoz, biztonsdgos, az, elddllitd dltal garantdlt dssetételii dlelmiszer keriilhessen.”
Alapveté kovetelmény, hogy élelmiszerként csak megfelelé minéségl, emberi
fogyasztasra alkalmas termék keriilhet forgalomba. A szabalyozas egyrészrdl
lefekteti az  élelmiszerek  megfelel6 mindségére  vonatkozé  alapvetd
kovetelményeket, masrészr8l pedig szakciérendszert is meghatiroz a
kovetelmények megszegéivel szemben. Az élelmiszerek hamisitasaval kapcsolatos
cselekményeket az EU-ban dltalinosan a ,,food fraud” (=élelmiszer-csalas)
kifejezéssel nevezik meg, azonban a magyar terminolégiaként az élelmiszer-
hamisitas megnevezés a megszokott, igy én ezt a fogalmat fogom hasznalni,

A jelenlegi élelmiszerlanc feliigyelet a mai formajaban 2008. évtdl épiilt ki
Magyarorszagon, amikor is felismerték, hogy a teljes ellatérendszer feliigyelete nem
mikodik megfelelben a ,,kordbbi, szitk szakteriileteket feliigyeld elkiiliniilt hatdsagokkal
(dllat-, nivény-, kozegészségiigy, fogyasztovédelem).”® Az akkor létrehozott egyéséges
élelmiszerlanc-felugyeleti szerv a termelést6l a fogyasztok asztalalg kiséri
figyelemmel az élelmiszerek ellenbrzési feladatait. Ez a rendszer természetesen az
EU-s szabdlyozas talajan alakult ki, az élelmiszerlancrél és hatésagi feligyeletérél
52616 2008. évi XLVI. t6rvény” (tovabbiakban: Eltv.) miniszteri indokoldsiban®
régzitett modon a jogszabaly szamos kérdést djraszabalyozott, az adott terilet
atfogd szabalyozasat célz6 unids jogi aktus végrehajtasat, illetve harmonizacidjat
valésitotta meg amellett, hogy a gyakorlati kihfvasokra is valaszt kivant adni.

A hatilyos EU-s szabalyozast illetGen ki kell emelni az Eurdpai Parlament és a
Tanacs 178/2002/EK. rendeletét? (tovibbiakban EK rendelet), mely ,,a3 enrdpai

5 Csik Cs.-Hornyik Zs.-Kocsis B. E.-Olajos 1.-K¢kai-Kunné Szabé A.-Szilagyi J.E.: Agrarjog — A magyar
agrar- és vidékfejlesztési jogi szabilyozas lehetSségei a globalizal6dé Eurépai Unidban, Miskolci
Egyetemi Kiad6 2020., 265. old.

¢ U.ott. 265. old.

7 Elérhet6: https:/ /netjogtar.hu/jogszabaly?docid=a0800046.tv, Letoltés ideje: 2024. majus 3.

8 Végsé elbtetjesztSi indokolas az élelmiszerlancrdl és hatdsagi feliigyeletérdl szolé 2008. évi XLVIL
tOrvény és a Magyar Allatorvosi Kamarardl, valamint az allatorvosi szolgaltatéi tevékenység végzésérdl
52016 2012, évi CXXVIL. torvény moédositasardl szol6 2020. évi LIIL térvényhez - Indokolasok Tara
2020/70., Elérheté: https://jogkodex.hu/doc /3940673, Letoltés ideje: 2024. méjus 5.

° Az Bur6pai Patlament és A Tanacs 178/2002/EK rendelete (2002. januar 28.) az élelmiszerjog altalinos
elveirél és kovetelményeirsl, az FEurdpai Elelmiszerbiztonsigi Hatésag létrehozisirdl és az
élelmiszerbiztonsagra vonatkozé eljarasok megallapitasarol, ElérhetS: https://eur-lex.europa.cu/legal-
content/HU/TXT/?uri=CELEX:32002R0178, Letoltés ideje: 2024. majus 3.
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élelmiszerjog  alapkive, mivel kiZosségi kontextusba helyezte a  definiciokat, elveket és
kdvetelményeke!”'* melyek addig nemzeti szinten keriltek szabalyozasra.

Az EK rendelet kimondja, hogy nem biztonsagos élelmiszer nem hozhaté
forgalomba. Az is meghatarozasra keriilt, hogy nem lehet biztonsagosnak tekinteni
az ¢élelmiszereket, ha azok az egészségre artalmasak, illeve ha emberi fogyasztasra
alkalmatlanok.!" Az élelmiszerek biztonsagossaganak az egyik legf6bb garancidja a
nyomon kovethet6ség. Amennyiben mindig pontosan tudni lehet, hogy az adott
élelmiszer honnan érkezett és hova kertlt tovabb, a visszaélések kockazata
csokkenthetS, ez az un. ,,BEgy Iépés vissza, egy 1épés el6re” elv a nyomon
kovethetdségi rendszerben, melyet az EK rendelet kévetelményként rogzit.

Kifejezetten rendelkezik a jogszabaly a fogyasztok érdekeinek védelme
keretében arrol, hogy az élelmiszerjogi szabalyozas fontos célja, hogy megel6zze a
csalard, megtéveszté gyakotlatok alkalmazasat, valamint az élelmiszerek
hamisitasat.!?

Az Unibs szabalyozassal Gsszahangban a magyar Eltv. is kiemelt céljaként
nevesiti az élelmiszert fogyasztok egészségének védelmét, valamint a biztonsagos,
megfelel6 mindségl élelmiszer eléallitisahoz és az élelmiszerek nemzetkozi
kereskedelméhez sziikséges garanciak biztositasat. '3

Az Eltv. kifejezett tilalmat allit fel a hamisitott termékek el6allitasa és forgalomba
hozatala kapcsan. Részletesen szabalyozza tovabba, hogy mikor mindGsil az
¢lelmiszer termék hamisitottnak:

5»@) amelynek mindségmegdrzési, fogyaszthatisags, illetve felbasndlhatdsagi idejét jogellenesen
meghosszabbitottdfk,

b) amelyet nem megengedett dsszetevd felbaszndldsdaval dllitottak eld,

¢) amelynek dtcimkézése vagy dtesomagoldsa jogsértd mddon tortént,

d) amelyet emberi fogyasztasra nem alkalmas anyagokbil vagy termékekbil dllitottak eld emberi
Jogyasztds céljdra,

¢) amelynek emberi fogyasztdsra vald alkalmatlansdgar elfedik,

) amelynek rendeltetésszerdt hasgndlatar elfedik,

g) amelyet lényeges kiilsd tnlajdonsdganak jogellenes megyaltoztatdsdaval dllitottak eld,

h) amelyet az;, elddllitisra kizdrdlagosan jogosult hogzdjdrulasa nélkiil dllitottak eld, vagy

1) amelyet lényeges tulajdonsdgdra vonatkozd félrevezetd megjeloléssel hoztak forgaloniba
gazdasagi elony vagy baszonszerzés céljabil.”'*

10 Dr. Uzonyi Gyorgyné: Az EU agrartermék és élelmiszer-szabalyozasi rendszere, Nemzeti Kézszolgalati
Egyetem Kozigazgatasi Tovabbképzési Intézet, 2020., 28. old.

1 EK rendelet 14. cikk

12 EK rendelet 18. cikk

13 Eltv. 1. §

14 Eltv. 14/A. §
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Az alkalmazandé jogkovetkezmények komplex rendszerét biztositia az Eltv. az
eliar6 hatésag szamara a jogsértést elkdveté személyekkel, gazdalkodd
szervezetekkel szemben. Az eset Gsszes korilményének a figyelembe vételével és a
jogsértés sulyaval aranyban kilonféle intézkedéseket tehet (pl. tevékenység
végzésének felfiiggesztése, a muikodési engedély feltételhez kotése, termék
lefoglalasa vagy akar megsemmisitése, stb.), birsagot szabhat ki, vagy enyhe sulya
cselekmény esetében figyelmeztetésben részesitheti a jogsértét. A birsigok korében
van lehet8ség eljarasi birsag kiszabasara, amely az eljarast akadalyozo, rosszhiszemu
tgyféli magatartast tudja ,,honoralni”, mig az ,,anyagi jogi birsigszankcidkat a jogalkotd
kiilon csoportositds sgerint nevesits, melyek kiszamitasanak modjat és mértékeét kormanyrendelet
szabdlyozza’ 1>

A szankciok kiszabasanal a hat6sagnak a szankciétérvényrel is figyelemmel kell
lennie, mely alapjan akar a legenyhébb figyelmeztetés szankcié is kiszabhato,
amennyiben kozigazgatasi szabdlyszegés az elkdvetés korilményeire tekintettel
csekély silya és a figyelmeztetéstSl kell§ visszatarté hatas varhat6.'7 Az Eltv.
azonban néhany jogsértés esetében nem engedi figyelmeztetés alkalmazasat, az adott
cselekményt ezaltal olyan sdlyanak tekinti, mely esetben nem alkalmazhat6 csupan
figyelmeztetés'8, tehat mindenképpen birsagszankci6 kiszabasat kell a hatésagnak
eszkozolnie. Az élelmiszerek biztonsagaval, minéségével kapcsolatos jogsértések
természetesen e korbe tartoznak, igy mindenképp birsag (élelmiszer ellenérzési'
vagy ¢élelmiszerlanc-feligyeleti birsag?’) kiszabasara kertl sor.

Az élelmiszerek hamisitasaval Osszefiiggésben azonban akdr a bintetSjog
eszkozeivel is fel lehet 1épni az elkévetSkkel szemben. Itt nincs kilénvalasztva
természetesen, hogy biotermék, vagy hagyomanyos élelmiszer hamisitasarél van szé.
Egyes cselekményeknek szabalysértési eljaras, de akar bintetSeljaras keretében is
lehet kévetkezménye. Hazankban ugyanis a jogszabalyi el6irasok alapjan elfogadott
az, ha ugyanazon cselekményért parhuzamosan indul a bintetSeljaras mellett
tipikusan egy kozigazgatasi eljards, vagy akar egy polgari jogi eljards is, melyek
mindegyike mas-mas jogszabalyi el6irasra alapozva és eltérS elvek mentén fiz
jogkovetkezményeket az adott cselekményhez. Fel kell hivni azonban a figyelmet
arra, hogy a ne is idem elvébdl eredben nem korlatlan a parhuzamos eljarasokban
kiszabhat6 bunteté jellegd szankciék alkalmazdsa ugyanabbdl e jogsérté
cselekménybdl eredéen. A ne bis idem elve a rémai jogbdl ered, és leegyszerisitve

15 dr. Reiterer Zoltan: Az élelmiszerlinc kézigazgatisi jogi szabélyozasa, PhD értekezés, Miskolci
Egyetem, 2016., Elérhet6:
http://193.6.1.94:9080/JaDoX_Portlets/documents/document 24590 section 20257.pdf, 216. old.,
Letoltés ideje: 2024. majus 6.

16°2017. évi CXXV. torvény a koOzigazgatisi szabdlyszegések — szankciéirdl, — Elérhet6:
https://netjogtar.hu/jogszabaly?docid=a1700125.tv, Letoltés ideje: 2024. méjus 6.

17 Szankci6torvény 6. §

18 Bltv. 59. § (7) bekezdése

19 Eltv. 62. §

20 Elty. 63. §
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tulajdonképp azt jelenti, hogy az egyszer mar elbiralt tigyek ne kertilhessenek ismét
birésag clé, tehat a dontés jogerejét rOgziti. A kozigazgatasi és buntetSeljarasok
parhuzamos lefolytatisa kapcsan a ne bis in idem témdjaval a magyar
Alkotmanybirésag (a tovabbiakban AB) tobb esetben is foglalkozott és némi
hangsulyvaltozas is tortént a legutdbbi, 2024. évben hozott déntésben?!.

Az AB korabbi déntései nyoman a jogalkoté megptobalta rendezni a ne bis idem
elvének megfelelel6 médon a pathozamos eljarasok egymashoz valé viszonyat és a
mar emlitett szankciétorvényt a kovetkezS jogszabdlyhellyel egészitették ki:

w3/ A. § * Ha a birdsdg a jogsértd magatartast megualdsitd természetes személyt ugyanazon
ténydllds alapjan jogerds iigydontd hatdrozatban a) elitélte és vele szemben biintetést szabott ki,
illetve intézfedést alkalmazott, vagy b) arra hivatkozdssal, hogy a biincselekmeényt nem a vadlott
kdvette el, felmentette, nem alkalmazhatd a 2. § (3) bekezdés c) és d) pontigban meghatdrozott
kizigazgatasi szankcid. (ti. a kozigazgatasi birsag és tevékenység végzésétol torténd
eltiltas.

5/B. § * Ha a kizigazgatisi szankeiot alkalmazd hatdsdg tudomasdra jut, hogy az, eljdrdsa
alapjanl szolgdlo jogsértd magatartds miatt biintetdeljards van folyamatban és a kiigazgatisi
sgankcid  alkalmazdsa — dsszhangban az 5/ A. §-ban foglaltakkal — e biintetdeljards
kimenetelétd] fiigg, az, eljardsdt a biintetdeljdras befejeéséig felfiiggesz.”

A szabalysértési torvény?? (a tovabbiakban Szabs.tv.) XXIX., az élelmiszerlanc-
biztonsagi és fogyasztévédelmi szabdlysértések cimid fejezete tartalmazza az
élelmiszer hamisitasaval kapcsolatos tényallasokat. Az egyik — az idézett fejezetb6l
jelen téma alapjan kiemelendS — a ,,versenytars utanzasa”? megnevezésa tényallds,
amelynél egy ismert gyarté altal alkalmazott jellegzetes kulsét, csomagolast,
megnevezést hasznal jogosulatlanul a szabdlysértést elkbvetd személy. A masik
mindeképp megemlitendé tényallas a ,rossz mindségl termék forgalomba
hozatala”?* amelynél a szabalysérté személy rossz minéségli terméket jo
mindségliként értékesit. Mindkét tanyallas alapvetéen a megtévesztésre épit, a
vasatlé szamara pozitiv képet fest a termékrol, elfedve annak valds tulajdonsagait,
ezaltal a fogyaszté nem tud megalapozott tigyleti déntést hozni.

21113/2024. (V. 30.) AB hatirozat az éllatok védelmérdl és kiméletérdl szolé 1998, évi XXVIIL torvény
44.§ (2) bekezdésével kapcsolatos  jogalkotdi mulasztassal — elGidézett  alaptorvény-ellenesség
megallapitasarol Elérhet6:
https://public.mkab.hu/dev/dontesek.nsf/0/48973ad38fd61£74c12582760060492c/$FILE/13_2024_
AB_hat%C3%Alrozat.pdf

22 A szabalysértésektol, a szabalysértési eljarasrol és a szabdlysértési nyilvantartasi rendszerrdl sz6l6 2012.
évi 1. torvény, ElérhetS: https://net.jogtar.hu/jogszabaly?docid=a1200002.tv, Letltés ideje: 2024.
majus 8.

23 Szabs.tv. 231.§

24 Szabs.tv.236.§
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Mindkét emlitett tényallasnal szazezer forint az elkovetési érték felsé hatara.
Amennyiben ezt meghalad6 6sszegl arurdl van szé, vagy tébb azonos cselekmény
kapcsan érték-egybefoglalas® miatt haladja meg a szabalysértési értékhatart az
elkovetd, azzal mar sokkal sulyosabb, a biintets térvénykényvbe? (a tovabbiakban
Btk.) titk6éz6 cselekményt fog megvaldsitani. KiemelendS, hogy a Btk. a rossz
minbségl termék forgalomba hozatalanak?” az alapesetét is blntettnek mindsiti, mig
a versenytars utanzasa®® alapeseti tényalldsa vétség.

A buntetSjogi szabdlyozas valtozasa, szigorodasa is megfigyelhet6 az utébbi
évek hamisftasi tigyei nyoman. Az Agrarminisztérium kezdeményezésére 2019.
évben médosult a Btk, az emlitett tényallisok pontositasa, kiegészitése tortént meg,
hogy még kevesebb teret hagyjanak a visszaéléseknek.

3. Bio élelmiszerek hamisitasa

Az élelmiszer hamisitasoknak specialis forméja az, amikor olyan tulajdonsagokat
allitanak a termékrdl, mellyel az nem rendelkezik, értelemszerfien gazdasagi
haszonszerzési célzattal. Az élelmiszercsalds leggyakoribb forméja az EU-ban
tovabbra is a cimkézési hiba, amely akkor fordul el8, ha egy termék cimkéje nem
tikrozi annak tényleges tulajdonsagait, illetve ha megtévesztéen mas jelleggel
ruhazzak azt fel.

A bioélelmiszerek iranti kereslet kimutathatéan névekszik. A fogyasztoi
szokasok vizsgalataval mar a 2000-es évek kézepén kimutathatd volt, hogy ,,a jovdben
egyre nagyobb hangiilyt kap az organikus, a hagyomdnyos és tajjellegit, valamint kiemelten a
Sfunkciondlis  (egészségréds)  élelmiszerek  fejlesgtése.  (..) Az dkotermékek  egésgséges
tapldlkozasban betiltitt sgerepét 16bb kutatds is igagolja.”’® Mara ez a joslat bizonyossagga
valt. A tudatos fogyasztok probalnak vegyszer-, illetve adalékanyagmentesen,
egészségesen étkezni. Ahogy azonban né a kereslet a bioélelmiszerek irdnt, ugy né
a csalas mértéke is ebben a kategériaban, kilonféle felmérések azt mutatjak, hogy
tovabbra is ez az egyik olyan élelmiszerfajta, amely a legnagyobb valdszintiséggel
valik csalas aldozativa, hiszen az atlagfogyaszté egyszerlen nincs abban a
helyzetben, hogy ellenérizze a cimkén 1évé allitasokat. (Ez igaz a hagyomanyos
élelmiszerekre is természetesen.) A biotermékeknél ahogy mar emlitettem, altalaban
nem a tipikus élelmiszerhamisitas torténik. Az Okoldgiai gadasigokban tilos
génmodositott  temékeket, meghatdrozott ndvényvédé szereket, bizonyos

% Lasd Btk. 462. §

20 A biinteté torvénykonyvrél 52016 2012. évi C. torvény, Elérhet6:
https://net.jogtar.hu/jogszabaly?docid=a1200100.tv, Letoltés ideje: 2024. majus 8.

27 Btk. 415.§

28 Btk. 419.§

29 Szente Viktéria — Széles Gy. - Szakaly Zoltin (2006): Az élelmiszer-fogyasztéi magatartistrendek
vizsgalata, kiemelt figyelemmel a stratégiai élelmiszerekre, Elelmiszer, Taplalkozas és Marketing II1. évf.
2/2006., 5. old.
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hormonkészitményeket alkalmazni. A bioélelmiszerekkel kapcsolatos leggyakoribb
csalasi méd, hogy a nem 6kogazdasagban termelt hagyomanyos élelmiszerre ,,bio”
cimkét helyeznek el, azonban laboratériumi vizsgalatok kimutatjdk a meg nem
engedett anyagok jelenlétét. Az Euractiv altal kbzzétett adatok szerint 2019-ben egy
tematikus ellenbrzés soran kiderilt, hogy az ellenérzétt termékeknek minddssze
40%-a volt visszavezethetS az eredeti termel6hdz, ami azt mutatja, hogy mennyire
clengedhetetlen a megbizhaté partnerek és beszallitok kivalasztasa az 6kologiai
termékek terén. ¥

De mi is az a bio élelmiszet? ,,A bio/ iko/ organikuns élelmiszereket ,az ellendrzitt
koldgiai gazddlkodas” sgabdlyainak megfelelden allifjak eld, amelynek alap-feltételrendszerét az
IFOAM (International Federation of Organic Agriculture Movement)’' fogalmazta meg”’> Az
EU-s szabélyozast tekintve e témédban 2022. januar 1-je 6ta a 2018/848. eurdpai
parlamenti és tandcsi rendelet® (tovébbiakban: OkoR) van hatdlyban, mely
megallapitja az 6kolégiai termelésre és az Skologiai termékek jel6lésére vonatkozo
alapvet$ szabalyokat.

Az OkoR. alapjan &koldgiai terméknek minésiil az Skoldgiai termelésbél
szarmazo termék. Itt szitkséges megjegyezni, hogy a vadon €16 allatok vadaszatabol
vagy halaszatabol szarmazé termékek nem tekinthet6k 6kologiai termékeknek.
Ennek az a magyarazata, hogy a ,,termék” el6élete (mit evett az allat, milyen hatasok
érték a novényt) nem ellendrizheté korilények kozott zajlott. Az Skologia
termelésnek pedig meg kell felelnie a jogszabalyban régzitett feltételeknek.3*

Az OkoR. részletesen kifejti a céljait?, melyek alapjan az Skolégiai termelés egy
olyan fenntarthaté gazdalkodasi rendszer, amely széles koérben megfelel a
kornyezetvédelem kdvetelményeinek, hozzajarul a biodiverzitas meg6rzéséhez és az
allatjoléti célok megvaldsitasahoz, valamint elényben részesiti a révidebb ellatdsi
lancokat a termelésben, ami altal egy ember és természetkozelibb, hagyomanyosabb,
egészségesebb gazdalkozasi rendszer éptilhet ki.

30 A bekezdéshez lasd: Organic Food Fraud in the EU: Meaning, Examples & Prevention, Elérhet6:
https://www.foodcircle.com/magazine /oroanic-food-fraud-eu-meaning-examples-prevention, Letoltés
ideje: 2024. méjus 9.

31 Bévebben lasd: https://www.ifoam.bio/, Megtekintés ideje: 2024. méjus 8.

2  Dr. Hofer Maria BIOELELMISZEREK FOGYASZTASANAK TENDENCIAJA
MAGYARORSZAGON Doktori értekezés, Széchenyi Istvan Fgyetem, Gy6r, 2009., Elérheté:
https://redi.sze.hu/files/ Ertekezesek,%20tezisek/Hofer%20Mara%20-%20Doktori%20ertekezes.pdf,

Letoltés ideje: 2024. mdjus 10., 17. old.

3 Az Eurdpai Patrlament és a Tanacs (EU) 2018/848 rendelete (2018. majus 30.) az 6koldgiai termeléstél
és az Okologiai termékek jelolésérdl, Elérheté: https://eur-
lex.curopa.cu/eli/reg/2018/848/0j?locale=hu, Letoltés ideje: 2024. méjus 10.

34 Lasd: OkoR. 3. cikk 1.,2 pontok

35 Lasd: OkoR. 4. cikk
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Az OkoR. az 6kolégiai élelmiszerek feldolgozasira konkrét elveket is régzit.

Ezek szerint az 6koldgiai élelmiszer 6kolbgiai mezégazdasagi eredetl GsszetevEkbal
készil. Az adalékanyagok és technolégiai segédanyagok hasznalata minimalis,
kizarélag indokolt esetben lehetséges. Kizarjdk olyan anyagok és feldolgozasi
modszerek haszndlatat, melyek a a termék valédi jellegét illetben megtévesztéek
lehetnek. Kizart tovabba a mesterséges nanoanyagokat tartalmazoé vagy azokbdl allé
élelmiszer az Okologiai  élelmiszertermelésben. Tovabba kizardlag  kiilon
jogszabalyban meghatarozott névényvéddszerek hasznalata engedélyezett.
A Dbiogazdalkodas  tehat elvileg természetes anyagokat hasznal = az
élelmiszertermeléshez, egészségesebb temékeket allit el6, emellett pedig a névekvé
kereslet magas aron t6rténé eladhatésagot biztosit. A vegyszermentessége miatt a
kérnyezetvédelemmel kapcsolatos zold torekvések kozott is helyet biztosit az
6kogazdalkodasnak.

Az EU-ban mar 2020. évben indult egy program, mely az eurdpai zold
megallapodas egyik f6 intézkedéseként tetjesztette el6 ,,a termel6tdl a fogyasztdig”
elnevezésa stratégiat ,,.A klimasemlegesség 2050-ig tirténd megvalositdsdt segiteni hivatott
stratégia célja, hogy az unids élelmiszerrendszer egy fenntarthatd modell iranyaba mozduljon el.
Az élelmeziés- és élelmiszerbiztonsaggal kapesolatos prioritdsok hangsilyozdsa mellett a stratégia
o célja:

o clegendd, megfizethetd és tapldld élelmiszert biztositani bolygnk tirdképességének
batdrain beliil
o felére csokkenteni a nivényvédd sgerek és miitrdgyak hasyndlatdt, valamint ag,
antimikrobidlis szgerek eladdsat
®  novelni ag, dkoldgiar milvelésii teriileteke volumenét
o Gsxtonizni a fenntarthatobb élelmiszer-fogyasztdst és ag egészséges étrendet
o csikkenteni az, élelmisger-vesgteséget és -pazariast
o fellépni azg; élelmiszercsalds ellen ag; élelmiszer-elldtdsi lanchan
o javitani ag dllatjélétet.”’ V.
A magyar szabilyozas igazodik az EU-shoz, az Eltv. kimondja, hogy az 6kolégiai
termelésre utal6é kifejezéssel csak olyan élelmiszer vagy takarmdny hozhatéd
forgalomba, amely rendelkezik az OkoR. szerinti tanusitvannyal, és megfelel a
magyar jogszabalyokban, valamint az Eurépai Unié kézvetlentl alkalmazandé jogi
aktusaiban meghatarozott feltételeknek.

4. A biotermékek hamisitasa elleni kiizdelem egyes elemei

36 Lasd: OkoR. 7. cikk
37 Lasd: A termel6tél a fogyasztoig stratégia tajékoztatdja, Elérhet6:
https://www.consilium.europa.eu/hu/policies / from-farm-to-fork/, Megtekintés ideje: 2024. majus 10.
38 Lasd: Eltv. 10/A. §
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Az 6kologiai termékek ellenérzésének atfogo rendszere van az EU-ban, melyet
uniés rendeletek hatiroznak meg. Ennek kezdeti 1épései még a 90-es évekre
tehetSek, a 1991-ben egy (azéta mar hatalyon kivill helyezett) Tanacsi rendelettel®
vezették be az 6kologia termelés kontrollrendszerét. Minden eljarasi cselekménynek
és intézkedésnek az a kiemelt vélja, hogy a bioterméket vasarlok kétségek nélkil
merjenek ilyen terméket vasarolni, mégpedig tekintet nélkil arra, hogy a terméket
az EU-ban allitottak el6, vagy 3. orszagbdl keriilt behozatalra.

Azt a tényt, hogy ezzel a kérdéssel folyamatosan foglalkozni kell, az Eurdpai
Szamvevészék e témdaban sziletett jelentései is bizonyitjak, a legutébbi 2019-ben
kertilt kibocsatasra.*0 A jelentésben megallapitasra keriil, hogy sok tekintetben ugyan
javult a helyzet a 2012-es jelentésben megallapitottakhoz képest, azonban a nyomon
kovetésben tovabbra is vannak hidnyossagok, nem minden termék kévethetd vissza
a termel6ig#! Ez a korilmény pedig joggal dssa ald a fogyasztok biotermékekbe
vetett bizalmat.

Az EU szabalyozasi keretén belil leginkabb a tagallamok kozigazgatasi
hatésagainak egytttmikodésére kerdil sor. A legsilyosabb, buntetSjogi tényéllasokat
is kimerité hatarokon atnyulé esetekben, vagy példaul szervezett blindzés
felmeriilése esetében van lehetGség buntetGjogi egyittmikodésre is. Az
élelmiszercsalasok  kapcsan  igazsagiigyi egyittmikodés  keretében  tudnak
megoldasokat keresni a tagallamok, ezen beliil a baniigyi jogsegély elemei
valosulhatnak meg.

A buntetéligyekben mas dllamokkal folytatott egylttmdkodést a két- és
tobboldalu nemzetkézi szerzédések, valamint a nemzetkdzi bliniigyi jogsegélyrol
52016 torvény* (a tovabbiakban Nbjtv.), ezen kivill pedig az EU-n belil az EU jogi
eszkozei biztositjak. Egy-egy konkrét blincselekmény kapesan meg kell vizsgalni,
hogy van-e specidlisan a témara vonatkozé nemzetkézi bintetjogi dokumentum,
egyezmény. Specialisan az élelmiszerhamisitasra vonatkozé egyezmény nem
fellelhetS, igy e cselekménynek példaul a szervezett blinézés keretében lehet
létjogosultsaga. Tagallami vonatkozasban a blntgyi egytttmikédéstél szolé szold
torvény® rendelkezéseit kell alkalmazni amennyiben tagallami két- vagy t6bboldalu

3 A Tanics 2092/91/EGK Rendelete (1991. junius 24.) a mezbgazdasagi termékek okologiai
termelésérél, valamint a mezégazdasagi termékeken és élelmiszereken erre utald jelolésekr6l, Elérhetd:
https://eur-lex.europa.cu/legal-content/HU/TXT /?uri=CELEX%3A31991R 2092 Letoltés ideje:
2024. janius 4.

40.04/2019. sz. Kilonjelentés: Az 6kologiai termékek kontrollrendszere javult, de tovébbra is vannak még
kihivasok, FElérheto: https://www.eca.curopa.cu/Lists/ECADocuments/SR19 04/SR_organic-
food HU.pdf, Letoltés ideje: 2024. junius 4.

41 Lasd U.ott 6. old.

42 Nemzetk6zi  blniigyi  jogsegélyrdl — szolé 1996,  évi  XXXVIIL  térvény, Elérheté:
https://net.jogtar.hu/jogszabaly?docid=99600038.tv, Letdltés ideje: 2024. augusztus 12.

43 az Eurdpai Unié tagallamaival folytatott bintigyi egylittmiik6désrol sz6lé 2012, évi CLXXX. torvény,
Elérhet6: https://netjogtar.hu/jogszabaly?docid=a1200180.tv, Letdltés ideje: 2024. augusztus 12.
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nemzetkézi szerz6dés masként nem rendelkezik. Az Nbjtv-t akkor kell alkalmazni,
ha akar Eurépa Tanacsi, akir EU keretek k6z6tt megszilletett nemzetkézi szerz6dés
eltéréen nem rendelkezik. A nemzetkézi szerzédések rendelkezései nem
tartalmaznak részletes szabdlyokat arra vonatkozdan, hogy a rendelkezéseket
Magyarorszagon mely hatdsag hajtja végre és milyen eljarast kovet ennek soran. A
blntigyi egyiittmikodésre akkor van lehet6ség, ha a témaban nincsen nemzetkézi
szerzOdés. Erre a viszonossag ad lehetéséget, vagy ennek hidnyaban a jogsegély
keretében van moéd eljarni. Az ilyen iranya kilfoldi megkeresés teljesitésérdl az
igazsaglgyért felelds miniszter, illetSleg a legfébb tgyész a kiligyminiszterrel
egyetértésben dont.

Az Nbijtv. szerint a biniigyi jogsegély formai:

a) kiadatas,

b) buintetSeljaras atadasa, illetve atvétele,

c) szabadsagelvonassal jaré buntetés vagy ilyen intézkedés végrehajtasanak atvétele,
illetve atengedése,

d) vagyonelkobzas, elkobzis vagy ezzel azonos hatisi bintetés vagy intézkedés
végrehajtasanak atvétele, illetve atengedése,

e) elektronikus adat végleges hozzaférhetetlenné tétele vagy ezzel azonos hatasu
bintetés vagy intézkedés végrehajtasanak atvétele, illetve atengedése,

f) eljarasi jogsegély,

) feljelentés kulfoldi allamnal.

(2) A baniigyi jogsegélyt a miniszter vagy a legfGbb tigyész teljesiti, illetve kéri.

Az élelmiszerekkel kapcsolatos (kozigazgatasi) hatésagi ellenérzésekrdl kilon
rendelet (OCR)* sziletett, mely az élelmiszer- és takarmanyjog, az allat-
egészséglgyi ¢és allatjoléti, névény-egészségligyi és névényvéddszerekre vonatkozo
szabdlyok, valamint az élelmiszer- és takarmanyjog alkalmazasanak biztositasa
érdekében végzett hatdsagi ellenérzésekkel és egyéb hatdsagi tevékenységekkel
foglalkozik. Bevezeté rendekezései kozott fogalmazza meg azokat a legf6bb
célkitizéseket és alapvetéseket, melyek elérése érdekében kiadtak. A rendelet
megfogalmazasa alapjan a jogszabaly arra iranyul, hogy ,,harmonizilt nnids keretet
hozzon létre a teljes agrar-élelmiszerline mentén végzendd hatdsdgi ellendrzések megszervezésére és
a hatdsdgi ellendryésektd] eltérd mds hatdsagi tevékenységekre vonatkozdan”*®, melybe
értelemszerien az 6koldgiai gazdalkodas is benne foglaltatik.

# Europai Parlament és a Tanics (EU) 2017/625 rendelete (2017. marcius 15.) az élelmiszer- és
takarmanyjog, valamint az allategészségligyi és allatjoléti szabalyok, a névényegészségligyi szabalyok, és a
novényvéds szerekre vonatkoz6 szabalyok alkalmazasinak biztositdsa céljabol végzett hatdsagi
cllenérzésekrdl  és  mas hatdsagi  tevékenységekrdl, ElérhetS:  https://eur-lex.curopa.cu/legal-
content/HU/TXT/?uri=celex%3A32017R0625, Letétrés ideje? 2024. augusztus 12.

4 Lasd U.ott bevezet6 rendelkezések (20) pont
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To6bb olyan eszkoz is a tagillamok rendekezésére all, mely a visszaélések
felszamolasaban jelentSs szerepet jatszik. A TRACES* (TRAde Control and Expert
System) példaul egy olyan nyomon kévetési eszkéz mely az EU-n kiviilrSl behozott
¢élelmiszerek utjat kiséri végig és probléma esetén azonnali kommunikaciot tesz
lehetévé. Vilagszerte tébb, mint 70 orszag, koztik 31 harmadik orszag is
csatlakozott a TRACES (IMSOC) rendszerhez, amely 33 nyelven, a nap 24 6rajaban
elérhetd, idén 20 éves a rendszer. A TRACES-t a 90/425/EGK tanicsi irinyelv
értelmében a 2004/292/EK bizottsagi hatarozattal vezették be. 2002-ben mintegy
3000 bejelentés érkezett a rendszerbe, ami mintegy 330%-os névekedést jelent 1999-
hez képest (698), 2021-ben elérték a megdébbents 23674 értesitést. Fontos, hogy
ez a rendszer nemcsak a hatdsagok ko6zott mikodik, hanem a fogyasztodi portalja
révén az atlagfogyaszté is értestlhet az élelmiszerbiztonsagi problémakrol,
visszahivasokrol. Az elmult fél év adatait megtekintve tobb mint 2200 értesitést
talalhatuk Eurdpa szerte! Ezek megdébbenté adatok, azonban a nyilvanossag
visszatarto ereje jelentés. Minél tudatosabban a vasarlok, annal kevesebb tér marad
a visszaélésekre.

Specidlisan az 6kologiai termékekre is létrehoztak egy informacios rendszert, ez
az an. OFISY (Okogazdilkodasi Informaciés Rendszer), mely lehet6vé teszi az EU
tagallamok valamint Norvégia, Izland és a Bizottsag kézotti elektronikus adatcserét,
illetve adatok terjesztését az eurdpai polgarok és gazdasagi szereplSk szamara. A
rendszerben informacidkat kaphatunk az engedélyezett Osszetevékrdl és az
Okologiai termelést ellenérz6 hatdsagokrol és szervekrol.

Az informaciék megfelelé aramoltatisa mellett az EU aktiv fellépésre is
torekszik az élelmiszerbiztonsag tertletén, illetve ezen belil az Skolégiai termékek
ellenbrzése kapesan is. Ennek keretét adja a fentebb mar emlitett OPSON
muvelet®, amely mar t6bb mint egy évtizede segiti a fogyasztok és a tisztességes
élelmiszeripari vallalkozok védelmét Europaban. Az EU élelmiszercsalasi halozata
hatékonyan egésziti ki a binild6z6 hatdsagok és az igazsagszolgaltatasi rendszer
munkdjat az EU-ban, hiszen ez Interpol és az EUROPOL koordinalasaval
valamennyi tagallami hat6sag részt vesz benne. Az 6sszehangoltsag és az egységes
fellépés valodi valtozast hozhat az élelmiszercsalas elleni kiizdelemben. 1d6t6l-id6re
az OPSON keretében tematikus vizsgalatokat végeznek, melyekrdl nyilvanos
jelentéseket tesznek kozzé. A biotermékek hamisitasaval kapcsolatosan ki kell

46 Tovabbi informaciokért lasd: https://portal.nebih.gov.hu/traces valamint
https://food.ec.curopa.eu/hotizontal-topics/traces_en?prefLang=hu&etrans=hu

47 Az OFIS kezd6oldala elérhets: https://ec.curopa.cu/agriculture/ofis_public/index.html?lang=en
Megtekintés ideje: 2024. méjus 18.

4 Az OPSON miveletrél bévebben lasd: https://www.europol.europa.cu/operations-services-and-
innovation/operations/operation-opson, Megtekintés ideje: 2024. méjus 25.
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emelni az OPSON VIII mivelet®, mely az élelmiszervisszaéléseken belil a
biotermékekre is fokuszalt. Az Eurdpai Bizottsag 2018-ban (4 hénap idStartamot
feldlelve) az Europollal egytttmikédve inditotta el ezt az OPSON mdveletet, mint
célzott fellépést az Okologiai termékekkel kapcsolatban, hogy feltarja a csalard
gyakorlatokat. A kezdeményezés keretében t6bb, mint 67 ezer ellenérzés zajlott, a
részvevé hatésagok tobb mint 90 000 tonna bioterméknek mindsitett importalt
terméket vizsgaltak meg. Az ellenbrzés eredményeképp 16 000 tonna és 33 millio
liter potencidlisan veszélyes hamis élelmiszert és italt foglaltak le t&bb mint 100
millié eurd értékben, 672 embert tartoztattak le.

5. Konklizio

Az élelmiszercsaldsok Oridsi szama miatt ugy tlnik, hogy szélmalomharcot
vivunk e téren. Azonban mindent meg kell tenni annak érdekében, hogy
visszaszotitsuk a visszaéléseket. Végsé soron rendkivil fontosnak tartom a
hatékony és szigoru tagallami szabalyozast, de a valodi eredményt egy eurdpai szint
védelmi rendszerrel lehet elérni. A folyamatos és Gsszehangolt hatésagi kontroll
elengedhetetlen. Az OPSON mivelet keretében lathatéan nagyon hatékonyan és
nagy szamban tudjak feltirni a jogsértéseket a részvevé hatésagok.

Még ennél is fontosabb a fogyasztok felviligositasa egyrészt arrdl, hogy mire
érdemes figyelnitik a vasarlaskor, masrészt, hogy hol tudnak utina nézni a problémas
termékeknek.

Véleményem szerint a biotermékek kapcsan a mindsités folyamatos kontrollja
és a hatdsagi ellenérzések mellett a kivant eredményeket a r6vid ellatasi lancok
tovabbi fejlesztése jelenthetné. A fogyasztok érdeklédését fel kell kelteni a helyi
piacok, kistermel6i termékek, kisgazdasagok irant. Ez dltalanossagban j6 hatassal
van az ¢lelmiszer biztonsdgara, azonban a bio termékek esetében ez hatvanyozottan
igaz. Az egészséges termékek fogyasztasa, ezen at pedig az emberi egészség védelme
alapvet6 nemzeti érdek is. Az Okoldgai gazdasagok akar folyamatos allami
tamogatasara szitkség van. A szigord kontroll mellett a birokratikus terhek
szitkséges szintre minimalizalasa is fontos a gazdak szamara. Emellett vissza kellene
térni a szezonalis termékek fogyasztasara, ehhez azonban a fogyasztok 6nmérséklete
és edukacidja sztikséges.

4 Europol nyilvanos tijékoztatas - OPSON VIII. mivelet - Elemzd jelentés, 2020. marcius 12., Elérheté:
https://food.ec.europa.cu/system/files /2020-11/official-controls-food-fraud _opson-viii-report.pdf,
10. old. Letoltés ideje: 2024. junius 4.
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Dicsérendd, hogy jelenleg éppen tarsadalmi egyeztetése zajlik az 4j 6kologiai
gazdalkodasi tamogatasi felhivasinak és a tervezet figyel arra is hogy az
éghajlatvaltozds miatt megjelené 4j névénykultarak is timogathatéak legyenek™.
Természtesen nem minden termék esetében van mod azt helyi szinten megtermelni.
Ezek esetében példaul az okostelefonokkal is egyszerden ellenérizheté QR kédos
nyomonké&vetési rendszerek széles kord elterjesztése jelenthet megoldast. Erre mar
vannak kezdeményezések, melyeket tovabbfejleszteni sziikséges.

50 Tarsadalmasitison az 1uj oOkoldgiai gazdilkodas timogatis felhivas tervezet, Elérhetd:
https:/ /www.nak.hu/ tajekoztatasi-szolgaltatas /kornyezetgazdalkodas /107727 - tarsadalmasitas on-az-uj-
okologiai-gazdalkodas-tamogatas-felhivas-tervezet
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