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Ibn Khaldun és a hatalom ciklikus természete

Ibn Khaldun and the Cyclical Structure of Power
ABSTRACT

This paper examines Ibn Khaldin’s theory of political power from a legal-theoretical perspective. Its
central claim is that Ibn Khaldiin does not understand state authority merely as formal rule, institutional
command, or coercive power, but as a historically changing social and normative structure grounded
in ‘asabiyyah (social cohesion). The study shows how political authority first emerges from collective
solidarity, then becomes stabilised through law, administration, taxation, and institutionalised coercion.

The paper pays particular attention to the legal significance of Ibn Khaldiin’s cyclical theory of
dynastic rule. In this model, law and institutions do not simply express power, but also preserve,
formalise, and eventually conceal its weakening social foundations. The decline of a dynasty therefore
appears not only as a political or military process, but also as a crisis of legal and institutional
legitimacy. Ibn Khaldiin’s thought thus offers a valuable framework for understanding the relation
between authority, legality, social cohesion, and the exhaustion of political order.

KEYWORDS: Ibn Khaldiin, Muqaddimah, asabiyyah, legitimacy, institutionalisation, dynastic
decline, Arabic legal thought.
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Bevezetés

Az arab allamelméleti gondolkodas eurdpai recepcioja mindmaig aranytalanul csekeély, kiiléndsen ahhoz
képest, hogy az arab filozofusok és politikai gondolkoddk jelentds része nem pusztan kodzvetett
hagyomanybol, hanem primer — féként gorog — forrasokbol dolgozott. Az arab tudomany és filozo6fiai
kultara sajatossdga éppen abban allt, hogy a gordg filozofiai orokséget nem egyszerlien megorizte,
hanem értelmezte, rendszerezte és tovabbgondolta.l Ez kulonosen figyelemre mélté akkor, ha
osszevetjik a latin keresztény gondolkodés egyik legnagyobb alakjaval, Szent Agostonnal, aki sajat
vallomdsa szerint sem rendelkezett olyan gérdg nyelvtudassal, amely lehetové tette volna szdmara a
gorog filozofiai szovegek kozvetlen és teljes korti befogadasat.? Igy Agoston a gorog gondolkodast
dontden latin kozvetitéseken keresztiil ismerhette meg, mig az arab gondolkodok esetében a gorog
filozofiai hagyomany recepcioja sokkal kozvetlenebb és filologiailag megalapozottabb format 6ltott. ,,A
muszlim filozéfiatorténetek tilnyomé része kitaposott csapasokat kdvet: a gorog recepcié mint kiindulés
[...], majd a legfontosabb filoz6fusok munkéssaganak a szambavétele. Ehhez [...] csatlakozhatnak [...]
az iszlAmmal kapcsolatos alakulasok.”® Mindazonaltal nem szabad az arab gondolkoddkat pusztan a
gorog filozofia kozvetit6jeként értelmezni. Al-Farabi a platoni és arisztotelészi politikai filozofiat az
erényes varos tanaban gondolta Gjra.* Ibn Rusd, (latin nevén Averroés), Arisztotelész egyik legnagyobb
kommentatora volt, akinek hatasa a latin skolasztikara is kiterjedt.

I. Ibn Khaldun és a Mugaddima tudomanyos jelentosége

A jelen tanulmény szempontjab6l mégis az arab politikai és tarsadalomelméleti gondolkodas egyik
legjelentdsebb alakjanak® allam-szociologiai elméletét vessziik gorcs6 ala. lbn Khaldin 1332-1406
kozott élt és alkotott, vagyis abban a korszakban, amikor az arab-iszlam tudomanyossag mar tobb
évszazados filozofiai, (jog)tudomanyi, torténetirdi és ,,teoldgiai” hagyomanyra tamaszkodhatott. Miive,
a Mugaddima (Bevezetés) nem egyszerii torténeti el6szo, hanem 6nallo tarsadalomelméleti kisérlet,

1 Ezt a jelentéséget tovabb erdsiti, hogy az arab-iszlam kultdra a VI11. szazadtol kezdve mar nem kizarélag a Kézel-
Kelet vagy Eszak-Afrika szellemi vilagahoz tartozott, hanem az Ibériai-félszigeten, kiilonosen al-Andalus
tertilletén, kozvetlendl is jelen volt Europaban. Majd a X-XI. szdzadra az arab nyelvii tudomany és filozofia mar
tullépett a gérog miivek puszta forditasan, amit jol jelez az is, hogy e fejlddéssel szemben al-Andalusban ,,purista”
visszafordulas jelent meg az eredeti gorog szerz6khoz, kiilondsen Arisztotelészhez. Lasd Dimitri Gutas, Greek
Thought, Arabic Culture. The Graeco-Arabic Translation Movement in Baghdad and Early ‘Abbasid Society.
Routledge, London, 1998. 153-154.

2 peter Brown szerint Agoston neveltetése szinte kizarolag latin nyelvii retorikai képzés volt, amelyben Vergilius,
Cicero, Sallustius és Terentius alltak a kdzéppontban, mikézben a gordg filozdfia, tudomany és torténetiras
lényegében kiviil maradt a tananyagon. Brown kiilén kiemeli, hogy Agoston szamara a gordg nyelv elsajétitasa
,sulyos veszteségként” maradt el, s ennek kdvetkeztében az antikvitas egyetlen olyan latin filozofusava valt, aki
gyakorlatilag nem tudott gorogiil. A miivelt gérog kozonség ezért nem kozvetleniil a gordg filozofiai rendszerekkel
talalkoz6 gondolkoddoként latta volna 6t, hanem olyan szerzoként, aki a gordg filozofusokat féként latin
kozvetitésekbdl, kiilonosen Cicero dialogusaibol ismerte. Peter Brown, Augustine of Hippo: A Biography
(Berkeley: University of California Press, 1967), 36.

% Simon Robert: Hellasz vonzasaban, az iszlam fogsagaban — Filozéfia az iszlamban. Corvina Kiadd, Budapest,
2025. 21.64.

4 Abii Nasr al-Farabi (950) az iszlam filozofia egyik legjelentésebb rendszerezdje, aki a gordg — elsésorban
Platéntol és Arisztotelésztdl szarmazo — filozofiai hagyomanyt nem pusztan kdzvetitette, hanem sajat metafizikai
és politikafilozéfiai rendszerébe integralta. A politikai kozosséget az ,.erényes varos” (al-madina al-fadila)
fogalman keresztiil értelmezte, amelyben a vezetés célja a végs6 boldogsag (sa ‘ada) elérése. E koncepcio szorosan
kapcsolodik a filozofiai tudas, a vallas és a politikai rend egységéhez. Az ilimlerin Sayimi (A tudomanyok
rendszerezése) cimii miivében a tudomanyokat rendszertani egységben targyalja, és kiilon fejezetet szentel a
politikai, jogi (fikh) és teoldgiai (kalam) tudomanyoknak, amelyek egyméshoz val6 viszonyét is meghatarozza.
Vo. al-Farabi: Ilimlerin Sayimi, Tiirkiye Is Bankas1 Kiiltiir Yayinlari, arap¢a aslindan geviren Ahmet Arslan,
Isztambul, 2025, ISBN 978-605-295-787-7.

5 Nemcsak a legnagyobb torténetir6 az arab irodalomban, hanem egyuttal egyike a legelsd torténelmi
gondolkoddknak a vilagirodalomban.” Lasd. Goldziher Ignac (sorozatszerkeszt6: Dévényi Kinga): A klasszikus
arab irodalom torténete. Magyar Tudomanyos Akadémiai Kényvtar és Informécidés Kézpont, Budapest, 2013.
144,
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amelyben a hatalom, az &llam, a dinasztia, a kdzosségi 6sszetartozas €s a civilizacio ciklikus mozgasa
egységes magyarazati keretbe kerl.

Eppen ezért Khaldin vizsgélatan keresztiil az arab allamelmélet nem a gérég hagyomany puszta
utééleteként, hanem 6nallo politikai-szociolégiai gondolkodasként mutathat6 be. A Mugaddima abban
is segitségunkre lehet, hogy allamelmeéleti keretet adjunk annak a kérdésnek, miként keletkezik, szilardul
meg, majd hanyatlik el a hatalom. Egyuttal ismét vizsgalat targyava tehetjik, hogy a torténelem lineéris,
lidvtorténeti szerkezet(i® értelmezése mellett nem valik-e a XXI. szazad politikai tapasztalatai kozott
ismét termékenyebbé a ciklikus hatalomfelfogés. Khaldin multidiszciplinaris felfogasanak kialakulasat
segitette, hogy személyében egy kivald tudost, torténészt, filozdfust, szocioldgust — és jogaszt —
ismerhettek meg kortarsai és az utokor is. Elete soran szamos udvarban szolgalt tisztviseloként, ami alatt
megtapasztalta a politikai hatalom torékenységét.” ,,[...]Mindezt egy olyan korban kellett atélnie, amikor
szerte az iszlam vildgban rendkiviil dinamikus politikai csatarozasok, hoditasok, hatalmi atrendez6dések
és népesség-vandorlasok zajlottak le.”® Az észak-afrikai és andal(ziai udvarok kozotti folyamatos
ingdzés soran felismerte, hogy a hatalom nem csupan az uralkodd személyes képességein, hanem
mélyebb tarsadalmi struktirakon nyugszik.®

»[---] 1378 novemberében vagy decemberében, hiarom évtizednyi tavollét utdn ismét
sziilévarosaban telepedhetett le [...]. Ibn Khaldin négy esztendeig tartozkodott ekkor Tuniszban, ahol
oktatott és irta nagy torténeti miivét.”'% | Ugyancsak az onéletrajzabol tudjuk, hogy a Muqaddima-t
rekordidé alatt, mintegy 6t honap alatt fejezte be.”'* Miivében elméleti keretbe foglalta mindazt, amit
két évtizednyi politikai kiizdelem soran tanult, amely nem csupén egy konyv volt a sok kdzul, hanem
egy teljesen ujkeletli tudomany alapkove.'? Khaldin szavai szerint a Mugaddima ,,[...] egészen tjkelett,
szokatlan €s rendkiviil gylimolcs6z0 [...]. Semmi koze a retorikdhoz, amely a logikai tudomanyokhoz
tartozik [...]. Nem tartozik a politika tudomanyahoz sem, mivel az a haztartas vagy a varos igazgatasaval
foglalkozik az erkolcs €s a bolcsesség kdvetelményeinek megfelelden ugy, hogy az emberek sokasaga
azt az utat kovesse, amely fajtajuk [..] megdrzését és fennmaradasat szolgalja.”*3

Azonban a Mugaddima csupan egy bevezetés — mint cime is jelzi — egy nagy torténelmi
munkénak, amelyet ,,[...] mindenféle torténelmi anyag kompilativ gylijteményének tartjak[...].”*
Goldziher Ignic a mi jelent6ségét abban hatidrozta meg, hogy ,Ibn Haldin e munkajdba az
emberiségnek addig irodalmilag nem targyalt koreit foglalta bele[...], amelyeknek szarmazasat,
genealdgiai vonatkozasait, torténeti és tarsadalmi viszonyait a nagy munka egy kulén ennek szentelt
kotetében tudomanyosan & adta el legel8szor.”*® Goldziher Ignac értelmezésében Khaldun jelentdsége
nem pusztan abban all, hogy torténeti eseményeket rogzitett, hanem abban, hogy a torténelmet
megelézéen magat a tarsadalmi 1ét szerkezetét kivanta megérteni. A Mugaddima ezért nem egyszerii
el6szd vagy historiografiai prolégus, hanem egy olyan 6nalldé elméleti vallalkozas, amely elséként
kisérli meg feltarni az emberi kozosségek kialakulasanak, fennmaradasanak €s hanyatlasanak belsd
torvényszeriiségeit. Khaldin vizsgalodasa a nomad és letelepedett életforma, a gazdasagi viszonyok, a
tarsadalmi kohézio és a politikai uralom 0sszefuiggéseire iranyul, vagyis arra a kérdésre, hogy miként
alakul &t a puszta egyuttélés civilizaciova, majd miként valik maga a civilizacié sajat hanyatlasanak
elofeltételévé. Goldziher szerint Khaldun éppen azzal Iépett tal a hagyoméanyos torténetirason, hogy a
kiilonb6z6 népek torténeti tapasztalataibol altalanosithatd tarsadalmi torvényszeriiségeket probalt meg

8 Ertsd: teremtés — biinbeesés — megvaltas — végitélet — lidvosség.

" 1bn Khaldun: Bevezetés a torténelembe (Al-Mugaddima). Ford. Simon Rébert, Osiris Kiadd, Budapest, 1995. 22.
Lasd. még Dudlék Tamas: Ibn Haldin torténelemszemlélete a Mugaddima cimii miive alapjan. In: Bartha Diana
Gabriella (szerk.) A tarsadalom tiikrében. Budapest, Magyarorszag: ELTE E6tvos J6zsef Collegium, 2018. 78-82.
8 Dudlak 81.

9 Khaldtn 29-40. Eletérdl, hivatalairol, atjairél bévebben lasd. Khaldun 22-67.

10 Khaldun 61.

11 Dudlak 81. Megjegyzés: Hasonld szerzdi onstilizacié figyelheté meg Castiglione esetében is, aki Il libro del
Cortegiano ajanldlevelében azt irja, hogy miivét ,,néhany nap alatt” készitette el, mikdzben a szoveg valdjaban
hosszabb alkotasi folyamat eredménye volt. A mii 1508 és 1516 kozott formalodott, és csak 1528-ban jelent meg.
2 1...] Ibn Khaldan arrél beszélt, hogy a Mugaddimat valami eredeti, addig ismeretlen modell szerint vetette
papirra.” Lasd. Khaldan 67.

13 L asd: Dudléak 83. eredeti Ibj.:Khald(in 99.

14 Dudlak 81-82.

15 Goldziher 144.
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levezetni, és ezzel a torténelmet mar nem pusztdn esemenyek sorozataként, hanem strukturalis
mozgasok rendszereként értelmezte.®

Khaldin munkéssagat olyan filoz6fusok munkaival hasonlitottdk 0ssze, mint Niccolo
Machiavelli, Giambattista Vico, David Hume, G. W. F. Hegel, Karl Marx, azt sugallva, hogy
elképzeléseik eldzményre talaltak — még ha csak kozvetetten is — az dvéiben.!” Valdjaban talan nem
tulzas Khaldinnak tulajdonitani a torténetiras ujjaéledését a 15. szazadi Egyiptomban. Késébb szamos
neves 16. és 17. szazadi oszman tudos €s allamférfi mutatott élénk érdeklodést munkassaga irant, és a
18. szazadban elkésziilt a Mugaddima részleges torok forditasa.® Khaldunra kdzonsége az 1860-as évek
utan ,,talalt r4” amikor megjelent a Mugaddima teljes francia forditasa.’® A magyar tudomanyos élet
szamara Simon Robert forditasa tette elérhet6vé. Simon nem csak leforditotta miivét, hanem clemezte
annak filozofiai hatterét is.

Il. Az asszabijja mint a politikai hatalom tarsadalmi energija

Khaldan miivének egyik kulcsfogalma az asszabijja, vagyis a csoportszolidaritds.?> Ez nem modern
értelemben vett népakarat, hanem rokonségi, torzsi, harci és vallasi kotédésekbdl 1étrejovo tarsadalmi
kohézio, amely politikai folénnyé, majd dinasztikus uralomma alakithat. Az asszabijja ezért nem
pusztdn a hatalom megszerzesének feltétele, hanem annak fenntart6 ereje is. Amig erds, addig az
uralkodd csoport képes mas kozOsségeket maga koré szervezni, hatalmat Kiterjeszteni és
intézményesiteni. Amikor azonban ez a csoportszolidaritas meggyengil, a dinasztia elvesziti azt a
tarsadalmi energiat, amely eredetileg felemelte.?* Khaldnnal az asszabijja végsé politikai rendeltetése
az dallam létrehozasa. Erejének mértéke ezért kodzvetlenil meghatdrozza a szuverén hatalmak
felemelkedését, megszilarduldsat és bukasat. Fontos ugyanakkor tisztazni, hogy az asszabijja nem
modern alkotmanyjogi vagy népszuverenitasi kategéria.?? Eredeti formajaban a torzsiség hatalma,
vagyis olyan kozosségi kotderd, amely rokonsdgi, harci, vallasi és életmodbeli kapcsolatokbol
taplalkozik, és csak késobb alakul 4t dinasztikus allamhatalomma.

I11. Mi az, ami reggel még hodit, délben épit, este pedig masokra tamaszkodik?

Az asszabijja fogalmabol koévetkezik Khaldun ciklikus torténelemfelfogasa. Ha ugyanis a hatalom
alapja nem pusztan a forma, hanem a kdzosségi kohézid, akkor a hatalom sorsa attol fligg, hogy ez a
kohézio miként valtozik az idében. A dinasztia ezért nem valtozatlan politikai szerkezet. Masként
mikodik a felemelkedés pillanataban, masként a megszilardulas idején, masként a fénykorban, és ismét
masként akkor, amikor mar csak sajat ,,0rokolt” formait ismétli. Khaldun ciklikus elmélete tehat nem az
allamforméak gorog értelemben vett korforgasa, hanem a dinasztikus hatalom belsé életkoranak leirasa.

A ciklikussag nala nem elsGsorban a platoni vagy arisztotelészi allamformatan ismétlése, és nem
is a késébbi machiavellidnus &llamberendezkedési korforgas valtozata. Khaldinnal nem az
allamformak, hanem a dinasztidAk mennek Kkeresztil meghatarozott életfazisokon. A dinasztia
megsziiletik, megerésodik, intézményesiil, majd fokozatosan elvesziti azt az asszabijjat, amely

16 Uo. 144.

17 Robert Irwin: Ibn Khaldun: An Intellectual Biography. Princeton University Press, Princeton, New Jersey, 2018.
XII. Lasd. még Oliver Carré: A propos de la sociologie politique d'lbn Khald(in. In: Revue francaise de sociologie,
1973. 115.

18 Simon Robert: 1bn Khaldln — History as science and the patrimonial empire. Ford. Pogatsa Klara, Akadémia
Kiadd, Budapest, 2002. 22-23. Az els6 torok forditas Mehmed Sahib Pirizade nevéhez kothetd, aki a Mugaddima
els6 ot fejezetét forditotta le.

19 A Mugaddima elsé francia nyelvii forditasa: William MacGuckin de Slane: Les Prolégoménes D 'Ibn Khaldoun.
Imprimerie Impériale, Paris, 1863.

20 Megjegyzés Simon Rdbert: Ibn Khaldun: Bevezetés a torténelembe (Al-Mugaddima), Budapest, Osiris Kiadd
1995-6s miiben a csoportszolidaritas kifejezést alkalmazza az arab kifejezésre, az altalam olvasott konyv pedig
torok nyelvi, igy innen is ered a forditasi kiilonbség.

2 Murat Onder—Faith Ulasan: Ibn Khaldun’s cyclical theory on the rise and fall of sovereign powers: the case of
Ottoman Empire. Adam AKADEMI Sosyal Bilimler Dergisi = Adam Academy Journal Of Social Science, 8(2),
Ankara, 2018. 235

22 Onder — Ulasan 235.
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1étrehozta. Ezért irja Khaldin, hogy a dinasztia kiilonb6z0, szam szerint 6t fazison halad at, és minden
fazisban mas-mas jelleget olt. ,,A dinasztia tagjainak minden fazisban olyan a jellegiik, amelyet ¢ fazis
allapotai megkivannak és minden mésiktdl kiilonbozik. A jelleg ugyanis annak a konkrétan formét o1tott
allapotnak a természetszerti kovetkezménye, amelyben létezik.” %

Az éllam Khaldin felfogdsdban minden organikus képzddményhez hasonldan sajatos
életciklussal bir. Kezdete, virdgkora és hanyatlasa jol korilirhatd staciokban tarul elénk. Khaldun
historiografiai és politikafilozofiai  rendszerében a hatalom antropologiai, tarsadalmi és
gazdasdgelméleti értelmezésévé valik. A dinasztia azért nem érthetd meg pusztan (jogi) formaként, mert
¢letét az a tarsadalmi ,.dinamika” tartja mozgasban, amelybdl megsziiletett, és amelynek lasst
feloldodasa végll sajat hanyatlasahoz vezet.

A hatalom tehat Khaldinnal nem statikus allapot, hanem iddben valtozo tarsadalmi viszony.
Nem csupan dontés €s végrehajtas, hanem kényszerités és elfogadtatas, legitimacio és miikodoképesség.
E kett6sség megjelenitésének egyik legarnyaltabb formajat az arab-iszlam politikai gondolkodasban
éppen Khaldin munkaja, aki a allamhatalom ciklikus szerkezetét nem statikus rendként, hanem
szociolégiai organizmusként irja le.?* Tehat a politikai kozosségek egymast valtjak, a régi rendet (j
uralkodd csoportok bontjadk meg, majd a megszilardult dinasztiAk maguk is hasonl6 hanyatlasi
folyamatba keriilnek. A régi perzsa, bizanci, majd arab hatalmi formak egymasutanisaga is azt mutatja.

E valtozasok egyik f6 mozgatoja az, hogy az uralkodd csoport mas csoportokkal, népekkel és
politikai kozosségekkel keriil kapcsolatba. Ez a kapcsolat egyszerre jelenthet kiterjeszkedést és belso
kozosségek bevonasaval politikai renddé szélesiteni. Ugyanez a folyamat azonban id6vel destabilizalja
is a fenndllé hatalmat, mert az eredeti asszabijja feloldddik az udvari, intézményi és birodalmi
szerkezetben. 2

Igy az asszabijja egyszerre a felemelkedés és a hanyatlas kulcsa. A dinasztia kezdetén létrehozza
a politikai egységet, késobb pedig éppen annak gyengiilése nyitja meg az utat egy 1j, erésebb csoport
felemelkedése el6tt. Khaldun ciklikus elméletének 1ényege ezért abban all, hogy a hatalom bukésa nem
pusztan extern intervencio kdvetkezménye. A hanyatlas mar a felemelkedés immanens szerkezetében
jelen van, mert az alapitd csoportszolidaritas intézményesilése egyben annak lassu devalvalodasat is
magaban hordozza.?® Khaldin ezért a bukast nem rendkivili torténeti katasztréfaként, hanem a politikai
kdzosségek természetes életfolyamataként irja le. Az allamok, dinasztidk és civilizaciok az emberi
élethez hasonldéan megsziletnek, névekednek, elérik virdgkorukat, majd hanyatlani kezdenek és
megszinnek. Helyiiket olyan uj ko6zosségek veszik at, amelyekben az asszabijja még erdsebb,
fegyelmezettebb és kevésbé oldodott fel a luxushan. 2" A hanyatlas egyik dont6 jele éppen az, hogy a
kozosség elvesziti eredeti természetét, €s a csoportérdek helyére a kényelem, a fényiizés és az udvari
fogyasztas 1ép.? A ciklus igy nem kiilsé végzetként, hanem bels6 tarsadalmi atalakulasként ismétlédik.
29

,» A Mugaddimma egyik alaptétele, hogy a torténelem allandé valtozasban van [...].”*° Khaldin
elmélete szerint minden dinasztia egy meghatarozott Gton halad végig, amely rendszerint harom

V6. Khalddn 195.

2 Megjegyzés: Ebben az értelemben pedig a gondolata bizonyos pontokon rokonithaté azokkal a modern
allamelméleti megkozelitésekkel, amelyek az allamot nem pusztan intézményi szerkezetként, hanem hatalmi
funkciok dinamikus elrendezéseként vizsgaljak. Balassy Adam Miklos: A hatalommegosztas és hatalomfelosztas
doktrinaja. in Jogelméleti Szemle 2020/1 8-9.

https://ojs.elte.hu/jesz/article/view/6945/5415

% Kalim Siddiqui: Ibn Khaldun and the Dynamics of Civillization: Social, Economic, and Political
Transformation. The World Financial Review, 2025. 10.

% Uo. 10.

27 Onder — Ulasan 234.

28 I...] a nomad betelepiilék amint a varosi civilizaci6 részeivé valnak, elhal benniik a kezdeményezd képesség
[...], gyengiil a csoportszolidaritasuk, atadjak magukat az élvezeteknek és a kényelmes életmodnak.” Lasd.
DUDLAK 88.

2% Romsics Ignac: Mi a torténelem? | What is History? In: Mindentudas Egyeteme. Mindentudas Egyeteme, 1.
Kossuth Kiadd, Budapest, 2003. 67.

30 Dudléak 87.
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nemzedéket olel fel.3! E harom nemzedék idétartamat hozzavetSlegesen szazhusz évben® hatarozza
meg, bér ett6] a torténeti koriilmények fiiggvényében lehetnek eltérések.®® A ciklus alapja az, hogy az
allamot Iétrehozd elsé nemzedék még Orzi a nomad ¢Elet keménységét, a sziikdsséghez valo
alkalmazkodast, a batorsagot, a vakmer6séget és mindenekel6tt az asszabijja erejét. Ez az alapitd
nemzedék még nem 6rokli a hatalmat, hanem megszerzi azt, ezért szamara az uralom nem puszta birtok,
hanem kiizdelemben kivivott politikai teljesitmény.>

A masodik nemzedék mar az allam altal biztositott boségben és jolétben €l. Elhagyja a korabbi
nomad létformat, hozzaszokik a letelepedett élethez, a gazdagsaghoz és a kényelmesebb viszonyokhoz.
Ekkor kezd6dik meg az asszabijja erejének csokkenése, mert a nemesség ¢és a dicséség tobbé nem a
kdzosseg egészének kozos tulajdona, hanem egyetlen uralkoddban és annak dinasztikus kérnyezetében
koncentralddik. A masodik nemzedék azonban még sajat szemével latta az alapitokat, ismeri azok erejét,
kizdelmeit és allamvédo batorsagat, ezért a régi erények emléke még nem tiinik el teljesen. Bar veszit
az els6 nemzedék nyers erejébdl, még nem szakad el végleg az alapitas ethoszatol.*®

A harmadik nemzedék helyzete ettdl gyokeresen eltér. Ok mar nem emlékeznek kozvetleniil a
nomad korszakra, nem ismerik az allamalapitas kizdelmeit, és a hatalmat nem feladatként, hanem
adottsagként érzekelik. Hozzaszoknak a joléthez, az élvezetekhez és a védett élethez, ezért Khaldin
szerint mintegy gyermeki allapotba slllyednek vissza. Katonanak latszanak, o6ltdzetikben,
lovaglasukban és fegyverviselésiikben megorzik a harci rend kiilsé formait, de mindez mar csak latszat.
Batorsdguk helyét félelem, kezdeményezokészségiik helyét tehetetlenség foglalja el. Ekkorra az
asszabijja lényegi ereje eltlinik, és az uralkodo6 kénytelen idegenekre, rabszolgakra, fizetett hivekre vagy
kiviilrél bevont katonai csoportokra tamaszkodni.

Khaldldn generacios elméletének tragikus szerkezete éppen abban all, hogy az allam nem
egyszerlien kiils6 destabilizaci6 kdvetkeztében pusztul el, hanem el6bb elvesziti azt az intern erét, amely
a tamadasokkal szemben megvédhetné. Az elsé nemzedék még létrehozza az allamot, a masodik
fenntartja annak emlékezetét, a harmadik azonban mar csak kiilsé formait 6rokli. Ezért az allam harom
nemzedek alatt jut el az alapitastdl az 6regségig, majd az 6sszeomlas kiiszobéig. Ha nincs kiils6 ellenség,
a dinasztia akar tovabb is fennmaradhat, de ez mar nem valodi életer6bdl, hanem pusztan abbol fakad,
hogy nincs olyan hatalom, amely végleg megdontené. Amint azonban erdsebb ellenfél tamad ra, az
allam bels6 védelmi képesség hijan dsszeomlik. %

Ezért Khaldun szamaéra a legfontosabb a tarsadalmi egység és a csoportszolidaritas. E ketto és
az alapsziikségletek kielégitésének vagya hozza létre az uralkodéi tekintély és az 4llam fejlédését.’” | Az
elit addig képes eredményesen kormanyozni és hatalmon maradni, amig innovativ, korrekt és egységes.
Ha ezeket a tulajdonsagait elvesziti, akkor ereje és legitimitasa szertefoszlik, s népe fliggdségbe, egy Uj
és idegen elit uralma ala keriil.” ¥ Khaldin felfogasa szerint Istennek nincsen kozvetlen szerepe,
azonban az istenhitnek, a vallasnak viszont igen, hiszen szerinte ,,csak az a nép erds, amely egységes, s
csak az lehet egységes, amely hivo.”%

31 Megjegyzés: Khaldin a nemzedék idétartamat megkozelitdleg negyven évben hatdrozza meg. Ennek bibliai és
korani példajat Izrael fiainak negyvenéves sivatagi bolyongasaban latja. Ertelmezése szerint a Tih-sivatagban
eltéltétt negyven év arra szolgalt, hogy a faradi elnyomas alatt félelemhez és alavetettséghez szokott nemzedék
eltlinjon, és helyébe olyan ij nemzedék 1épjen, amely mar erdvel és batorsaggal rendelkezik. A negyven év tehat
nem pusztan kronoldgiai adat, hanem antropoldgiai és politikai mértékegység is. Egy emberolté alatt eltiinhet egy
kdzosseég régi karaktere, és kialakulhat egy 0 torténeti habitus. Khaldin e logika alapjan szamol harom
nemzedékkel, vagyis hozzavet6legesen szazhusz évvel, amelyet az allamok rendes élettartamanak tekint. Lasd Ibn
Haldun: Mukaddime. Cilt-1 és Cilt 2. Ceviri, Evren Levet Demir 2024. 260-262.

32 Khaldun egy generaciot hozzavetblegesen negyven évben jeldlt meg. ,,Egy nemzedék egy atlagos életkorti ember
ideje. Ez pedig negyven esztendd, amelynek soran a ndvekedés és az érés eljut a tetOpontjahoz.” Lasd. Khaldin
189.

33 Onder — Ulasan 236.

34 Haldun 259.

% Uo. 260.

% Onder — Ulasan 236.

37 Romsics 67.

% Uo. 67.

% Uo. 67.
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IV. A hatalom életkora és a dinasztikus ciklus 6t fazisa

Khaldun szerint az allam feladata a nép szolgalata, az igazsagszolgaltatds megteremtése, az etika
megorzése, az értekek, a rendszerek és a fold védelme. Az allam nem maradhat fenn harom generacional
tovabb, ezt kovetden hanyatlas, visszafejlodés és bukas kovetkezik be.*® Khaldin ezt az idszakot, a
dinasztidk felemelkedését és bukésat ot fazisra osztotta — ugyanakkor azt is megemliti, hogy ,,altalaban”
nem lépi tul azt.

Az elso fazis lényegi eleme az uralom megszerzése, elragadasa a kordbbi dinasztia kezébdl, a
hatalom felallitdsa; Khaldun ugy nevezi e id6szakot, mint a ,,vagy sziilte gy6zelem, az ellenallo és a
védekezd legybzése.”* Khaldin szerint az ilyen valtozasok — azaz amikor az uralkodd csoport
kapcsolatba 1ép masik csoportokkal — destabilizaljak a fenndlld dinasztiat (status quo-t), igy
megalapozva egy 1Uj erdsebb hatalom felemelkedését. Ebben a kezdeti szakaszban a dinasztia
képviseléje még nem kiiloniil el élesen attol a kozosségtdl, amelynek asszabijjaja hatalomra emelte.
Nem pusztan parancsoloként jelenik meg, hanem olyan vezetoként, aki a dics0ség megszerzésében, az
adok beszedéseben, a javak védelmeében és a katonai oltalom biztositasdban még osztozik a k6z0sség
terheiben.*? Ebben az idészakban a dinasztia képvisel6je nem sajatit ki semmit a néptdl, mert az
asszabijja ezt koveteli meg téle, hiszen csak a nép tamogatasaval juthatott hatalomra.*®* A hatalom
megszerzése egyfajta legitimacios kérdés is, hiszen ez tilmutat a hatalom ,,fizikai elragaddsan.” Ez jol
mutatja azt a khalddni tételt, hogy a hatalomhoz elengedhetetlen az elfogadtatas és a legitimacio. Az
asszabijja ekkor még cslcsfokan van a tamogatok kozott, hiszen 6ket a gydzelem dicsésége és az Gj
korszak igérete tartja 6ssze. Az uralkodo begyiijti az adot, mig a hadsereg védi a tulajdont. Khaldin
szerint az alacsony adok 6sztonzik a gazdasagi tevékenységet, a gazdasagi aktivitast, kiszélesitve az
addalapot — allam vagyonat — amelyek névelik a bevételeket.** igy az els6 fazis paradox médon
egyszerre a ,legerGszakosabb” és a ,legkdzOsségibb” szakasz. Erdszakos, mert a régi dinasztia
megdontésével, az ellenallas legy6zésével €s a ,,hatalom” elragadasaval kezdddik. Kozosségi, mert az
Uj hatalom még nem valt el attdl az asszabijjatdl, amely létrehozta. A dinasztia ekkor még nem
Onmagaért van, hanem annak a csoporteronek a politikai alakzata, amely a régi renddel szemben
torténelmi igényt jelentett be.

A masodik fazis a hatalom konszolidacioja, amikor valaki egyeduralkod6 lesz. Kisajatitja az
uralmat és megakadalyozza, hogy az uralom megosztasanak vagy elosztasanak gondolata masokban
felmeriiljon — azaz megakadalyozza, hogy az ,,asszabijja” részt vegyen a kormanyzasban. ,,A dinasztia
uralkoddja arra torekszik, hogy hozza hii emberekkel vegye magat koriil.”*> Az uralkod6 pontosabban
eltavolitja sajat ,,asszabijjat” az allam iranyitasatol, visszafordit minden 1épést, amelyet azok a
kormanyzashan valo részesedés érdekében tennének, és végil a kormanyzast kizarélag 6nmaganak és
sajat csaladjanak tartja fenn.*® Khaldun figyelmeztet, hogy ez a kizarélagossag tavolsagot és fesziiltséget
teremt a nép és az uralkodo kozott, hiszen ezzel megakadalyozzak, hogy 6k barmit is szerezzenek ebbdl.
Ez a fajta, ,,0n-orientalt” kormanyzas alaassa a kozosség szolidaritasat, csoportérdekét és felbomlashoz,
olykor lazadashoz és a hatalom megdontéséhez, majd végiil egy Uj hatalom felemelkedéséhez vezet.*’
Ez a folyamat azonban nem pusztan politikai elkiiloniilést jelent, hanem az uralom bels6 irdnyanak
radikalis megfordulasat is. A hatalom megszilarditasa utan az uralkodé mar nem elsésorban , kiils6”
ellenfelekkel szemben védi a ,,hatalmat”, hanem sajat belsé tAmogatditol igyekszik meg6vni az uralom
kizarélagossagat. Vagyis az asszabijja, amely korabban az dllamalapitas ereddje volt, a konszolidalt
hatalom szemében fokozatosan veszélyforrassa valik. Khaldin éppen itt mutat r4 a masodik fazis
paradoxonara. Az uralkodénak annak érdekében, hogy az uralmat egyedil birtokolhassa, immar azokkal
kell szembefordulnia, akiknek felemelkedését eredetileg koszonhette. ¢ Ez a szembefordulas azonban

40 Hamdi Lakhel: The Doctrine of Power in Philosophy from Ibn Khaldun to Machiavelli, African Journal of
Humanities and Social Sciences, 2024 4 (2). 16.

41 Khalddn 195.

2 Uo. 195.

4 Uo. 195.

44 Siddiqui 10.

45 Khalddn 195.

% Uo. 195.

47 Siddiqui 10.

481 4sd: Haldun 266.
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nem marad pusztan az udvari politika szintjén. Az asszabijja kiszoritasa idovel a kozosségi erd lelki és
katonai leépiilését idézi eld. A nemzetség tagjainak Onérzete megtorik, batorsaguk fogyatkozik, és
fokozatosan feledésbe meril az is, hogy az allam létrejottében milyen alapitd szerepet jatszottak. A
masodik nemzedék mar nem az elédiik politikai és katonai érdemeinek folytatasaként érzékeli az
allamtol kapott javakat, hanem egyszert ,,illetményként”, mintha az allamhoz fiz6d6 viszonya puszta
szolgalati jogviszonnya sullyedt volna. Ez Khaldun szerint végzetes félreértés, mert pénzzel és bérrel
ugyan lehet hivatalnokot tartani, de nem lehet az alapitdé nemzedék haldlt is vallalé harci erényét
Ujrateremteni. Az allam tehat a masodik fazisban latszolag megerdsodik, valojaban azonban ekkor kezdi
el felszamolni azt az asszabijjat, amelynek sajat Iétét koszonheti.*

A harmadik fézisban a dinasztia eléri a stabilitast, bebiztositja magat a hatalomban, majd az
uralkodo elkényelmesedik és Uj épitkezésekbe kezd,™ ez a pihenés és a kényelem id8szaka. Khaldin
szerint ez az allam legerdsebb iddszaka, amelyet a jolét, a gazdasagi felviragoztatds és hatalmas
épitkezések jellemeznek. Unnepeken lakomakat rendeznek, és a , harcosok” szdméra kiilonleges {innepi
Oltozeteket készitenek Az uralkod6 ,,minden energiaja kimertil abban, hogy behajtsa az adot, a bevételt
¢s a kiadast egyensulyban tartsa, a kiadasokat szamon tartsa, takarékosan gazdalkodjon veliik, fényiz6
épitményeket, hatalmas héazakat, tdgas varosokat €s messzirdl lathatdé emlékmiiveket emeljen,
megjutalmazza a kiilonb6z6 népek eldkeldinek a kiildottségét, s a torzsek fonokeit, és adomanyokat
osszon szét az 6véi kozott.”! Ez az utolsd olyan fazis, amelyben az uralkodénak korlatlan hatalma van,
teljesen sajat megitélése szerint jar el és épitheti hatalmat.>? Ez a szakasz az allam legerésebb idszaka,
amelyet a fejlodés, az allam felviragoztatasara iranyul6 erdfeszitések, az erds gazdasag és altalanos jolét
jellemez® és kijelolik az utanuk kovetkezok dsvényét. E ponton azonban Khaldin gondolatmenete mar
megmutatja a harmadik fazis belsd torékenységét is. A pompa ugyanis kezdetben az allam erejének
kiils6 jele, késdbb azonban ugyanennek az erének a fogyasztojava valik. Miutan az allam megalakul és
megszilardul, az allam élén allok egyre inkabb a fénylizés felé hajlanak, kiadasaik pedig fokozatosan
meghaladjdk bevételeiket. A jolét ekkor mar nem egyszertien az allam virdgzasat fejezi ki, hanem lassan
onallé kényszerré alakul. A dinasztia fenntartdsdhoz, az udvar pompéajahoz, a hadsereg ellatasahoz és az
épitkezésekhez egyre tobb bevételre van szlikség, mikozben a tarsadalom teherbir6 képessége csokken.
Igy a harmadik fazis végén az allam még latszolag erds, de mar olyan koltségvetési és erkolcsi palyara
1ép, amely a kés@bbi hanyatlast el6késziti.>

A negyedik fazis az el6dok Gtjanak kovetése és a béke idészaka. Az uralkodé elégedett azzal,
amelyet korabban felépitették, akiknek nyomdokaiban halad és hagyoményait koveti. A vele
egyenrangi mas allamok uralkodoival békében él, mert ha eltérne a hagyomanyoktdl az uralma végét
jelentené.>® Masként megfogalmazva ez a megelégedés és a stagnalas fazisa. Ezt a szakaszt Khaldun az
utanzas fazisaként irja le, mert az uralkodo a ,,bolcs” elddeit kezdi el utdnozni, mert fél attol, hogy az
innovacié veszélyeztetné hatalmat.®® Az uralkodo ugy véli, hogy ,.elédjei jobban tudtak”, hogyan kell
megOrizni a dicsOséget, ezért gorcsosen ragaszkodik a megszokott formakhoz. A hatalom ritualéva
valik, valdjaban mar nincs valodi fejlodés, csak a meglévo allapotok fenntartasa. A rendszer mar nem
tud reagalni az Uj kihivasokra. A stagnaléas fazisaban az allam mar csak tehetetlenségi erejénél fogva
halad elére, de az asszabijja, mint a hatalom f6 mozgatérugdja mar rég elporladt.

E ponton valik érthetévé Khaldin azon megfigyelése, hogy a nyugalom idével nem pusztan
politikai allapot, hanem jellemalakit6 er6 lesz. Miutan az allami rend elharitotta a bajokat, megsziintette
a vitakat és vetélkedéseket, majd stabilitasra jutott, ez a stabilitas lassan szokassa, majd természetté
merevedik. A késobbi nemzedékek mar nem a kiizdelem emlékezetébe, hanem a készen kapott
nyugalomba sziiletnek bele. Ezért lakomézasba és szorakozasba meriilnek, erejuk és batorsaguk
megfogyatkozik, és tobbé nem képesek dnmagukat megvédeni az ellenséggel szemben. A béke igy
paradox modon nem az erd bizonyitéka, hanem annak lassu errozidja lesz.

49 Uo. 258.

%0 Siddiqui 11.

51 KHALDUN 196.

52 Uo. 196.
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54 Haldun 258-259.
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A negyedik fazisban tehat az allam még fennall, de mar nem alkot, miikodik, de nem jit.
Ismétel, de nem teremt. Pénzligyi és katonai szervezete is e stagnalas logikajat tikrozi. Amikor a
bevételek csokkenése miatt Ujra kivetett adok mar nem fedezik a kiadasokat, vagy bar fedeznék azokat,
de a pénzeknek a hatar menti erédokben szolgalokhoz vald eljuttatasaban zavarok €s hianyossagok
tdmadnak, a hatarokon lesben all6 ellenségek mar kénnyen meggyengithetik az uralmat. Itt a hanyatlas
nem hirtelen dsszeomlasként jelenik meg, hanem ellatasi, pénzigyi, katonai és erkdlcsi zavarok
lancolataként.>’

Ezért fordulhat el6, hogy az allam mas orszagokbol hiv embereket sajat védelmére. Ez azonban
mar nem a negyedik fazis belsd stabilitasa, hanem az 6tddik fazis eldjele. Amikor egy dinasztia idegen
katonai er6kre szorul, az azt mutatja, hogy sajat asszabijjaja, sajat harci rendje és sajat énvédelmi
képessége mar nem elegendd. A kiilsO segitség latszolag meghosszabbithatja az allam életét, de
valdjaban azt bizonyitja, hogy az allam bels ereje mar kimeriilt.*

Az 6todik fazis a pazarlas és a tékozlas id6szaka. Az uralkodé elmeriil az élvezetekben.”® Az
uralkod6é pazarlé és onkényes politikat folytat, elidegeniti tanicsadoit — az allam Ugyeit pedig
alkalmatlan emberekre bizza — és leromboljak az asszabijjat, amely uralmét fenntartotta. A katonasagnak
jaro juttatasait az uralkodo sajat élvezeteire forditja és mar nem ellenérzi 6ket. Az uralkodd ,,romba
donti mindazt, amit felépitettek, s elpusztitja azt, amit felépitettek.”®® Azaz a nagy nehézségek aran
kialakitott szabalyokat tobbé nem tartjak tiszteletben, és az allam méltésaga, valamint tekintélye
hanyatlani kezd. Khaldun kiemeli, hogy az asszabijja elvesztésével a hatalom masokhoz kerdil, mint akik
azt megszerezték. Ez a hanyatlas elkeriilhetetlen és ez a belsé dinamikak kévetkezménye, nem pusztan
kiilsé er6knek koszonhetd. Az allam, mint egy ,,id0s ember”, egyszerlien meghal, és helyét egy 11 erd
veszi at. A pazarlas nemcsak anyagi, hanem erkolcsi is. Ez a végsé elidegenedés a khalduni elmélet
szerinti teljes bukas allapota, ahol a civilizacié 6sszeomlik, az allam visszazuhan egy instabil, széttagolt
allapotba, amig egy Ujabb csoport meg nem probalja felépiteni a sajat ciklusat. Amint az uralkodd
csoportok Kizarolagos iranyitasra tesznek szert, konfliktus tor ki. A régi rezsimet egy 0j dinasztikus
rezsim valtja fel. Khaldunnak a muszlim tobbségii ellenérzés alatt all6 régiok politikai torténelmének
ciklikus értelmezésében a rend, majd a rendetlenség Uj rendet teremt.®

Khalddn megjegyzi, hogy az asszabijja elvesztésének kovetkeztében a hatalom méasokhoz kerl,
mint akik azt megszerezték.®? A dinasztia ereje fénykoraban a ndvekedd bevételekben és a jolétben
manifesztalodott, azonban az allam vagyonat idével a talzott koltekezés alaassa. A kiadasok
novekedésével az uralkodok az egész tarsadalomra kiterjed6 fogyasztasi normakat hataroznak meg,
terhelve az er6forrasokat. Khaldun figyelmeztet, hogy az uralkodo tilzott kdltekezése idovel atterjed a
népre. Szerinte a jozan gazdasagpolitika mértékletességet igényel — alacsony adokat,
termelGtevékenységet és kereskedelembdvitést. Csak az ilyen politikak biztosithatjak a fenntarthato
jolétet és akadalyozhatjidk meg a dinasztikus pazarlast elkeriilhetetleniil kovetd hanyatlast®

Khalddn szerint a torténelem ismétli Snmagat még akkor is, ha kisebb eltérések lehetnek, mert
az emberi természet tobbé-kevésbé valtozatlan marad. Azonban egy ember gondolkodasa a fennalld
kortilményekhez igazodik, és az elképzelések az ember gondolkodéasanak tiikrozédései.®

Khalddn altal megfogalmazott ciklikus modell talmutat egy torténeti séman és a politikai
hatalom természetérél alkotott fundamentalis elméletként is értelmezendd. A hanyatlas lehetésége
minden allam felemelkedése soran immanens modon megjelenik és ez a kvazi bukés a belsé dinamikak
kovetkezményeként és nem kiilsé eréknek kdszonhetéen kovetkezik be.

57 Haldun 259.

%8 Uo. 259.

59 Khaldun 196.

0 Uo. 196.

61 Jamal Uddin Choudhury — Abul Hussain: A comparative study on the realistic and historical ideas of lbn-
Khaldun and Machievali. Scholar Publications, Karimganj, Assam, India, 2024. 98.

82 Siddiqui 11.

8 Uo. 11.

84 Choudhury — Hussain 99-100.
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V. A kényszertol az adminisztraciéig

A hatalom els6 megnyilatkozasa Khaldln szerint a fizikai er6 azaz az allam alapitasanak aktusa mindig
katonai természetii. Az 0j hatalom [étrejottekor még nincs intézményrendszer, nincs eljaras rendje, sot
— jog sem tekinthet6 klasszikus normanak. Az uralom eszkoze ilyenkor nem a ,,legitim”, hanem csak
parancs. Ebben a szakaszban az allam a rendfenntartés, az engedelmesség és a kontroll minimuman
nyugszik. A fegyveres er6 testesiti meg a legitimaciot — nem annak igazolasa, hanem puszta fennallasa
altal. Amikor azonban az (a4llam)hatalom megszilardul, és strukturalizalodik és kialakitja rendszerét, a
fizikai kényszerités szerepét fokozatosan atveszik az intézmények. A hatalom ezutan mar elrettentd és
nem konstans, nem kozvetlen, hanem formalizalt. A végrehajtasra szakosodott adminisztrativ apparatus
— hivatalok, jegyzOk, tanacsok, miniszterialis szervezetek — veszi at a dontések kozvetitésének és
végrehajtasanak funkcidjat. Ebben a kdzépso szakaszban a jogszerliség és a kdzigazgatasi racionalitas
valik els6dleges hatalmi tényez6vé. Az uralkodé mar nem a kdzvetlen kontroll révén korményoz, hanem
az intézmenyeken keresztul, eljarasok, normak, hivatalos kdzlemények és koltségvetési dontések révén.
Az allamhatalom ,,atir6dik” az adminisztracié nyelvére — a parancs ekkor mar hivatalos kozlés, a
lojalitas pedig megfelelés. Khaldun — megdobbenté modernséggel (1377) — figyelmeztet arra is, hogy
ez az adminisztrativ dominancia nem a hatalom kiteljesedését, hanem a hanyatlas el6szobajat jelenti.

Ahogyan a fizikai kényszeritd erd elvész, a dontéshozo kozpont (jelen esetben a szultan)
eltavolodik a valds politikai kormanyzastél. A tanacskozasokon mar nem a karizmatikus vezér, hanem
az intézményi karrieristak iilnek, a végrehajtas sulypontja athelyez6dik — és ezzel egyiitt megkezdédik
a hatalom fragmentélédasa. A kozponti hatalom elkezdi félteni sajat autoritasat, az intézményrendszer
onmozgasba kezd, és az allam belsdleg kisiklik sajat eredeti céljai koziil.*

A hatalom tehat nem maés, mint egy tarsadalmi energia ciklikus megnyilatkozéasa, amely a
kezdeti katonai dominanciatdl az intézményi komplexitasig, majd a politikai dezorganizacioig vezet.
Nem meglepd tehat, hogy a hatalom e fazisai — jollehet kiilonb6z6 formékban — megfigyelhetok a
modern allamok mitk6désében is. Amit ma technokratikus iranyitasnak, birokratikus tulszabalyozasnak
vagy épp intézményi paralizisnek neveziink, az Khaldun szemsz6gébdl a hatalom kifaradasanak
sziikségszerti stadiuma — egy olyan allapot, amelyben mar nem az erd, hanem a forma uralkodik.®

Nem véletlen, hogy Abu Muslim, amikor al-Manszir kalifa levélben felszélitotta, hogy jelenjék
meg el6tte, irasos valaszaban a perzsak bolcsességét idézte:

,Ahogyan a perzsa hagyomany tanitja, a hadvezérek nem akkor félnek igazan a hatalomol
(ford.: ,,szultantol”), amikor a harcok dulnak, hanem akkor, amikor mar elcsendesedett minden
csatazaj, és az uralkodd békében Ul a trénon. Mert amikor nincs szilksége tobbé a kardjukra, akkor
valnak a legkiszolgaltatottabba.”®’

A latszélagos béke azonban — akér az udvar csondje, akar a hadszintér nyugalma — lehet
tudatosan eldidézett allapot. A Koran 8/15-16. versei altal emlitett®® _szinlelt visszavonulas”, amely a
badri csata® utan a stratégiai megtévesztés példajaként maradt fenn, arra figyelmeztet, hogy a csend

8 Megjegyzés: Ezt a folyamatot Hannah Arendt évszdzadokkal késébb a totalitarius allamgépezet
»formatlansagaként« (formlessness) irja le. Arendt szerint a hatalom valodi stlypontja azért helyezédik at, mert a
szilard intézményi struktira a mozgalom haldlat jelentené: amint egy tisztségviseld elfoglalja helyét a formalis
hierarchiaban, azzal paradox modon elvesziti val6s befolyasat, mivel a dontéshozatal egy lathatatlan, parhuzamos
struktraba vandorol &t. Ibn Khaldun »intézményi Karrieristai« Arendtnél a »hatalom nélkiili homlokzat« 6rz6ivé
valnak, mik6zben a valddi autoritas a folyamatos atrendez6dés és a hivatalok szandékos megsokszorozasa () révén
marad megfoghatatlan. Az allam bels6 kisiklasa tehat nem hiba, hanem a rendszer 1ényege: a stabilitds minden
formdja ellen haté allandé mozgas Hannah Arendt: The Origins of Totalitarianism. New York / Boston: Mariner
Classics 2024, 432., 435. Lasd: Takacs Péter (szerk.): Allamtan. irasok a XX. szazadi altalanos allamtudomany
korébol. Szent Istvan Tarsulat, (Budapest: Szent Istvan Tarsulat, 2003) in Hannah Arendt: A totalitarius allam.
534.

8 Haldun 383-384.

87 Uo. Bizim, Farisilerden 6grendigimiz iizere, kumandanlarim sultanlardan ziyadesiyle korktugu vakitler, harplerin
bitip sultanlarin tahtlarinda her tiirlii kargasadan emin ve huzur i¢inde oturduklar1 zamanlardir...”

88 15. Ti akik hisztek! Amikor talalkoztok azokkal, akik hitetlenek elérenyomulva a harcra ellenetek, ne forditsatok
hatat nekik. 16. Es akik hatat fordit nekik azon a napon kivéve, ha haditervként, vagy hogy csatlakozzon egy
csoporthoz, az bizony magéara vonja Allah haragjat, és hajléka a Pokol lesz, milyen nyomorosuagos végcél az!

59 Megjegyzés: A badri csata 624-ben zajlott Mohamed préféta medinai kdzossége és a mekkai Kurajs torzs kozott,
¢s a korai iszlam torténet egyik elsé dont6 katonai gy6zelmeként valt emlékezetesseé.
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nem mindig a harc végét jelenti. Gyakran éppen a dontd ellentamadas elétti fesziilt varakozas ideje,

crer

Osszegzés

Khaldan allamelméletének kdzponti tétele, hogy az allam nem pusztdn forma vagy intézményi
szerkezet, hanem un. tarsadalmi erdviszony. A hatalom létrejottét, megszilarduldsat és hanyatlasat az
asszabijja, vagyis a kozosségi Osszetartozas ereje magyarazza. Amig ez az eré dinamikus, addig képes
dinasztiat alapitani, uralmat szervezni és politikai rendet fenntartani. Amikor azonban az asszabijja
gyengiilni kezd, az dllam kiilsé formai még fennmaradhatnak, de belsé dinamizmusan fokozatosan
eltlinik.

Khaldun ciklikus elmélete ezért nem egyszerli allamformatani korforgas. Nem arrdl van szo,
hogy a monarchia, az arisztokréacia vagy a demokracia egymast valtjak. Khaldinnal a dinasztia éregszik.
A hatalom eldbb felemelkedik, majd kisajatitja az uralmat, ezutan eléri fénykorat, késébb az el6dok
mintait ismétli, végil pedig pazarlasba, katonai gyengeségbe és masokra utaltsagba stllyed.

A harom nemzedékrol szo616 tanitas ezt a folyamatot teszi érzékletessé. Az elsé nemzedék
még hordozza a nomad élet keménységét, a harciassagot és az allamalapité asszabijjat. A masodik
nemzedék mar jélétben él, de még emlékszik az alapitok erejére. A harmadik nemzedék azonban mar
csak a formakat 6rokli. Megorzi a hatalom kiils6 jeleit, de elvesziti azt a belso erét, amely ezeket valaha
tartalommal t6lt6tte meg.

Ebbol kovetkezik Khaldun egyik legfontosabb felismerése. Az allam bukdsa nem akkor
kezdddik, amikor az ellenség megjelenik a hataron. A bukas mar korabban megindul, amikor az
uralkod6 csoport elvesziti kozosségi fegyelmét, mértéktartasat és harci képességét. A kiils6é tdmadas
tobbnyire csak lathatova teszi azt, ami inherensen mar végbement.

A hatalom intézményesiilése ezért kettds természetii. Egyrészt sziikséges, mert az dllam nem
maradhat meg puszta katonai eréként. Masrészt veszélyes, mert az intézmények, hivatalok, adok,
szokasok és reprezentacio lassan elszakithatjak az uralmat attol az eredeti kozosségi erétol, amely
létrehozta. A hatalom ekkor még ugyan mitkddik, de mar nem ujul meg.

Khaldin jelentésége tehat abban all, hogy a politikai rendet nem absztrakt magaslatokban,
hanem torténeti mozgasként érti meg. Az allam nala nem egyszeriien van, hanem keletkezik, névekszik,
megszilardul, kifarad és elbukik. A dinasztia sorsa ezért nem pusztan jogi vagy katonai kérdés, hanem
tarsadalmi és antropolégiai folyamat.

A tanulmanyunk {6 kovetkeztetése igy foglalhatd Gssze: Khaldin szerint a hatalom tartossaga
nem kizardlag az intézmények erején mulik, hanem azon, hogy fennmarad-e az a k6z6sségi kohézid,
amely az allamot hordozza. Ha az eltiinik, akkor a forma, a hivatal, a pompa és a hadsereg 6nmagaban
mar nem elegendd. Az allam ekkor még latszdlag fennall, de bels6 alapja mar megrendiilt. A hatalom
rejtvényének khaldani megfejtése tehat az, hogy a dinasztia nem akkor bukik el, amikor legy6zik, hanem
akkor, amikor mar nem képes sajat eredeti erejébdl élni. A kiilsé vereség csak befejezi azt a folyamatot,
amelyet az asszabijja bels6 felbomlasa mar korabban megkezdett.

01 4sd Khaldun 288. 211 Ibj.
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ABSTRACT

The 21st century world is facing a lot of problems, which are worrying individually, and collectively
there is no end in sight for these processes. Among these, one of the main problems is political
capitalism, which Max Weber also dealt with and defined as economic profit-making, which is done
with the help of political power. Some of the problems of our time are related to this, while other
challenges are independent of this. Our age is characterized by depersonalization and an immeasurable
desire to own material goods, the gap between the poor and the rich is growing, while wars are taking
place in the world and we are also surviving a pandemic. Each challenge has economic aspects, causes
and consequences
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Introduction

Capitalism itself is an economic system in which the vast majority of goods* are privately owned
and the market profit principle prevails. The role of the state is limited and there is freedom of
competition and freedom of contract. The right to enterprise is allowed. In comparison, political
capitalism is usually defined as an economic system in which political decision-making and economic
interests are closely intertwined. In this system, the holders of political power are able to influence or
control economic processes through the use of power, which allows them to serve their own interests.
Political capitalism? is characterised by the fact that economic competition is also based on political
connections, so that the interconnection between the political elite and big business is strengthened. This
often leads to corruption, distortion of competition and increased social inequalities. It is characterised
by the accumulation of political capital, i.e. political connections and influence help to acquire and
maintain economic resources and material wealth. In the analysis of capitalism, | would like to highlight
the definition of the classic of economics, that is, the views of Adam Smith, and in the analysis of
political capitalism, | would like to mention two other authors, Max Weber and the Serbian economist
Branko Milanovic, who is still alive today. My aim in this article is to outline political capitalism in
theoretical terms, to describe its characteristics and its links with other phenomena and processes. This
topic is not only a legal one, therefore it cannot be approached only from a (constitutional) legal
perspective, it has political and security policy implications.

Adam Smith, the 18th-century Scottish economist and philosopher whose influence is still
immense, wrote in his classic and seminal work? that the struggle between the passions of individuals
for self-preservation and self-interest has its effect on history and the long-term development of society.
He also assumes human nature to be immutable and selfish. This, moreover, contradicts his earlier work*
on solidarity between human beings. "Civil government, he writes, in so far as it was instituted for the
security of property, was really instituted for the protection of the rich against the poor, or of those who
had some property against those who had none. Finally, Smith describes how, through feudalism, society
is evolving into a stage that requires new institutions, such as market-determined wages rather than
guild-determined wages and free enterprise rather than government-restricted enterprise. This later
became known as laissez-faire capitalism, which Smith called a system of perfect freedom."®
It is also translated as natural order, the conditions in which selfish human interest and the laws of the
market are most effectively implemented. It is also famously known as the invisible hand, which is the
(not necessarily positive) ordering principle of the market. Adam Smith is also famous for his critique
of mercantilism. As Antal Szerletics puts it, "mercantilism was an economic policy concept that
developed in the 17th century, which saw the source of a state's wealth in foreign trade, especially in the
surplus of foreign trade exports. They also advocated the introduction of protective tariffs. Mercantilism
was associated with absolutist political establishments."®

! The constitutional aspect of the topic is the economic, social and cultural rights, the so-called 2nd generation of
human rights.

2 The roots of political capitalism can be traced back to ancient China or the Roman Empire. In ancient China, of
course, we cannot speak of political capitalism in the modern sense of the word, but there were similarities. There
was a close link between the state and the economy, with imperial power exerting considerable influence over
everything. Even Chinese religion is characterised by thinking in terms of religion about the state and the emperor.
The Chinese emperors influenced the economy through various tax and regulatory systems. The system was
autocratic. Overall, the intertwining of political and economic power was present. Even in the Roman Empire there
was no political capitalism in the modern sense, but the close link between politics and economics was still present.
The Roman elite often influenced economic decisions. The Roman state supported trade and industry, and slavery
defined the empire.

3 Smith, A. (1776). An Inquiry into the Nature and Causes of the Wealth of Nations by Adam Smith an electronic
classics series publication, https://www.rrojasdatabank.info/\Wealth-Nations.pdf, 2005.

4 Smith, A. (1759). The Theory of Moral Sentiments

5 Smith, A. (1776). https://www.britannica.com/topic/the-Wealth-of-Nations, (20 December 2024.) The Wealth
of Nations work by Smith

6Szerletics, A (20 December 2024.) Merkantilizmus, Encyclopedia Britannica,
https://www.britannica.com/topic/mercantilism,  Kozszolgélati ~ Online  Lexikon,  https://lexikon.uni-
nke.hu/szocikk/merkantilizmus/
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Max Weber, German sociologist and economist, expressed his views on the spirit of capitalism
in his "Die protestantische Ethik und der Geist des Kapitalismus" (The Protestant Ethic and the Spirit of
Capitalism)’ in 1904 and 1905. Weber argued that Protestantism played a role in the development of
capitalism, in a positive sense because the spirit of Protestantism was associated with the promotion of
trade and the acquisition of wealth. "Capitalist economic action will be defined, says Weber, as based
on the expectation of profit through the exploitation of the possibilities of exchange. Acquisition by
force (formal and actual) follows its own peculiar laws, and it is not expedient to put it in the same
category with action which is ultimately directed to the profit to be made from exchange. Where
capitalist acquisition can be rationally followed, the corresponding action is in accordance with the
calculations of capital. This means that the action is adapted to the systematic use of goods or personal
services as means of acquisition in such a way that, at the end of a business period, the balance of the
enterprise in funds exceeds capital, i.e. the estimated value of the material means of production used for
acquisition in exchange."® Thus, according to Max Weber, Protestantism, especially Calvinism, has had
a significant influence on the development of capitalism. According to him, Protestantism emphasised
work ethic, thrift and responsibility, which favoured capitalist enterprise. Weber believes that Protestant
credos encouraged industriousness, which contributed to the growth of economic output, but that the
religious ethos did not mean that the desire to acquire was unlimited, but that an ethical element was
involved. This ethos helped to foster the emergence of modern capitalism, as economic activity and
profit maximisation became associated with religious values. Gyorgy Kovacs also points out in his study
that Weber even analysed the proportion of Catholics and Protestants in the commercial and industrial
professions and found the proportion of Protestants to be much higher.®
Weber is also quoted by Milanovic in his book, who says that, according to Weber, the essence of
political capitalism is that "wealth is acquired by violence, political connections or speculation."°

Branko Milanovic!! is a Serbian-American economist, best known for his work on inequality.
He reflects on the views of Adam Smith and says that Smith argues that self-interest can be put at the
service of social progress. "The magic that forges virtues out of vices is Smith's invisible hand", but his
views, he stresses, differ from Smith's optimistic views on two points. According to him, power, pleasure
and profit are the passions of our times, and they are not limited, and secondly, their extremes cannot be
curbed at all. They relate to activities, he says, "which are illegal and unethical from the start."!2

Milanovic defines China as the model state of political capitalism, but he also gives a general
description of the concept and says that a number of states can be included. One has to imagine a system
in which economic and political power are combined. Throughout human history there have been
numerous attempts to solve economic problems and poverty, one of them being communism and
socialism, which Milanovic says have not been as successful in developed industrial countries as in
underdeveloped ones. He says that what he calls political capitalism is also evident in some of the former
communist countries. In political capitalism, the state plays a major role in all aspects, the elite benefit,
and although the rule of law does not disappear completely, the rule of law is not perfect in these
countries. There is also the presence of a technocratic bureaucracy. The author also includes Vietnam,
Singapore and Malaysia. An important part of Milanovic's argument is to point out the contradictions®®
in the system. Two of the main contradictions are the existence of highly qualified bureaucrats who

7 Weber, M. (1905) The Protestant Ethic and the Spirit of Capitalism Translated by Talcott Parsons With an
introduction by  Anthony Giddens London and New York, https://gpde.direito.ufmg.br/wp-
content/uploads/2019/03/MAX-WEBER.pdf, 1992. ISBN 0-415-25559-7 (hbk) ISBN 0-415-25406—-X (pbk)

8 Weber, M.: i.m. xxii author’s introduction

9 Kovacs, Gy. (2004) Protestans identitas és a kapitalizmus szelleme, In Czagany, L. &Garai, L. (Eds.) A szocialis
identitds, az informéaci6 és a piac, Szeged, Hungary: JATEPress, 407 p. pp. 105-123, 115.p.
file:///D:/Downloads/kovacs_gyorgy  protestans identitas es_a_kapitalizmus szelleme a szocialis_identit
as_az_informacio_es_a_piac.pdf

10 Milanovic, B. (2021) Chapter 3 A politikai kapitalizmus, pp.99-181. In: Egyedul a kapitalizmus: A vilagot urald
rendszer jovoje, Osiris, Budapest, p.132.

11 See Milanovic, B. (2021) Chapter 3 for the full reflection A politikai kapitalizmus, pp. 99-181. In: Egyedil a
kapitalizmus: A vilagot uralé rendszer jovdje, Osiris, Budapest

2 Milanovic: Op.cit. A hiperkommercializalodas és az Adam Smith-féle , lathatatlan kéz”, pp.305-307.

13 Milanovic: Op.cit. pp.135-136.
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apply the law selectively, and the fact that the system tries to reduce inequalities but the corruption that
exists is counterproductive. Globalisation, the author argues, has taken corruption to a global level.'
He believes that big countries like the US could be effective in fighting corruption, but this is not the
case in poor countries. In such a country, if anyone were to take action against corruption, they would
be up against leading interest groups such as bankers, lawyers and investors.®> Many people like
corruption, says the author, because they have been socialised that way and could not live under any
other system.%® One of the final thoughts of his argument is that the West is used to its own domination,
the author says, that it owns all international organisations and values, but China will become a world
power thanks to political capitalism and that will change everything.

I. The problems of our time and the relationship between political capitalism

The problems of our time are complex. Europe is once again at a low point as a result of the
combined effect of several different processes, but individually we also face challenges that threaten the
whole world. Let us now take these threats, as listed by Ivan Halasz!’” - who does not mention them from
the point of view of political capitalism - and see how they relate to our subject, political capitalism.

Digitalisation, social platforms, total data control and impersonalisation: since the pandemic,
and partly independently of it, the internet, smartphones and social platforms have made it possible to
know everything about people. Platforms are deceptive, giving the average person the impression that
they are on the map, when their reputation is not based on performance. Social platforms are a prime
platform for national security services, an excellent control opportunity for them, but also a necessity.
There are several links between total data control and political capitalism, which relate to the functioning
of modern societies and the power relations between states and corporations. Data is an economic and
political resource: one of the fundamental characteristics of political capitalism is that people live in a
close intertwining of economics and politics, where economic interests and political power reinforce
each other. Data has enormous economic value. Total data control gives governments and corporations
the ability to access detailed information about citizens and consumers. Technology companies such as
Google, Facebook, Amazon, own data that can determine consumer and social habits, as well as
influence political views and votes. The relationship between corporations and states provides an
opportunity to intertwine economic and political power, and the possession of data has a direct impact
on the functioning of society and democratic processes. This can lead to increased control of citizens.
In sum, the link between total data control and political capitalism is that data become an economic and
political resource. Interestingly, control of citizens was also a feature of previous socialist regimes where
capitalist management did not prevail. Freedom of information and the protection of personal data is an
area where the law is facing new challenges. Internet platforms may pose extreme difficulties of proof
and new criminal law offences may emerge in the future.

Migration: since June 2015, Europe has seen an unprecedented influx of migrants for which
European countries were not prepared. (The current Hungarian legislation recognises the concept of
refugee and does not use the term migrant, which has been bandied about in the media.) Supporting
migration is not only in the interest of the people smugglers who transport them. It may be in the interests
of some governments to accept refugees for labour market or economic reasons. According to research
by Szazadvég 2024, 60% of Europe's population oppose the resettlement of illegal migrants without
consulting the public and only 27% agree.’® Migration gives rise to cultural conflicts, the legal
implications of which are already visible in the numerous cases brought before the European Court of

14 Milanovic: Op.cit. p.153.

15 Milanovic: Op. cit. A kapitalizmus és a globalizacio egymasra hatéasa, pp.239-240.

16 Milanovic: Op.cit. p.169.

7 For a list of problems and an analysis of Europe’s nadir, | have used the chapter by Ivan Halasz, see Halasz, |.
(2021) Az emberi jogok civilizaciés meghatarozottsaga, pp.36-37. In Alapjogok, Az emberi jogok alkotmanyos
védelme Magyarorszagon, Bédi, S.& Schweitzer, G., (Eds.) Ludovika Egyetemi Kiadd, Nemzeti Kdzszolgalati
Egyetem, Allamtudomanyi és Nemzetkozi Tanulmanyok Kar, Budapest

18 Biro, R. (2024). Magyar Nemzet: Az eurdpai és a hazai kozvélemény is ellenzi a migransok
kényszerbetelepitését, https://magyarnemzet.hu/kulfold/2024/06/az-europai-es-a-hazai-kozvelemeny-is-ellenzi-a-
migransok-kenyszerbetelepiteset, 2024. 06. 14. 14:37
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Human Rights. It also raises the question of whether the grouping of existing church-state systems (i.e.
how church and state relate to each other) will have to be put on a new footing.

Overpopulation: overpopulation is a problem in more ways than one, as some of the world's
inhabitants do not have access to enough water and food, meaning that even the most basic needs are
not met. And some natural resources are dwindling and we must remember that some of the damage to
nature is irreversible. The idea that some people think that the covid pandemic was a deliberately
released virus is appalling.'® However, many believe this is just a conspiracy theory. Overpopulation-
related hunger, food and water shortages can be solved by international cooperation, partly through
concrete aid and partly through guarantees and regulation provided by international conventions.

Economic and power realignment: we have seen from Milanovic's arguments that political
capitalism has made China the leading economic power in the world, which is already being felt, but
will lead to further realignments in the long term. According to the author, China has no real allies,
which is not characteristic of a state with global ambitions. Of course, some EU countries do not want
to lose their role as great powers, and the US and Russia are still undisputed world powers. The issue is
not primarily constitutional, but rather has security and political dimensions.

Arms race: maintaining wars over the production of weapons can be an obvious interest, and
the idea of a Kantian eternal peace will never come. Attempts to 'abolish’ war in the context of the
League of Nations were made during the 20th century, but this remained an eternal ideal. The
development of weapons is unprecedented and wars are part of the history of mankind. The interests of
arms manufacturers can at this point be combined with political interests and labour market interests.
Many mechanisms are also interconnected in the background to the maintenance of wars. "The nuclear
powers are currently the US, Russia, China, France, the UK, Pakistan, India, North Korea, Israel.”?

Populism: the term refers to political communication that tries to win people over with promises
and sound bites. | think the link here is obvious with political capitalism. There is also an obvious link
between economic actors and political interest groups, since populism usually makes economic promises
to the people. It cannot be linked to a right or left-wing system, in my view it can be found in both
extreme systems. What is populism? Cas Mudde and Cristobal Rovira Kaltwasser write in their book
that "Populism is an ideology that divides society into two hostile camps: the 'pure people' and the
‘corrupt elite', and that favours above all popular sovereignty. The practical force of this ideology is
exemplified by the populist movements of the modern era - the right-wing parties of Europe, left-wing
presidents in Latin America and charismatic populist leaders such as Silvio Berlusconi or Hugo Chavez.
Although populism is ultimately part of democracy, the authors write, populist forces are increasingly
challenging democratic politics."?* Today, | believe the term has taken on a pejorative connotation.

Unprecedented inequalities: regrettable, but the maintenance of unprecedented inequalities is
also in the interest of the rich groups, and is thus linked to political capitalism, in which economic and
political capital are intertwined. Some can only preserve their own advantages at the expense of others,
i.e. the elimination of inequality is not their goal. "The richest 10 percent of the world's population will
have absorbed 52 percent of world income by 2021, according to a study, while the poorest half of the
population will have absorbed only 8 per cent. The research also found that individuals in the top 10
percent of the income distribution earned an average of €87,200 a year, while those in the poorest half
earned just €2,800."% Poverty has been an issue throughout the history of humanity, in fact it was the

19 Varhelyi Tamas-Arva Laszl6: Az (j, post-Covid kézgazdasagtan felé, Evf. 24 szam 4. (2021): Eurépai Tikor
2021/4. lapszém, https://folyoirat.ludovika.hu/index.php/eumirror/article/view/5975

Bolcsd, D. (2023). Miért beszél mar megint mindenki arrél, hogy laborbél szokétt-e a koronavirus? Telex,
2023.03.02. https://telex.hu/koronavirus/2023/03/02/sars-cov-2-koronavirus-covid-jarvany-virus-eredete-labor-
szokes-szivargas-vita-bizonyitekok-energiaugyi-miniszterium-fbi and Bolcso, D. (2021). Tényleg szokhetett
laborbol a koronavirus? Telex, 2021. jlnius 14. — 06:54, https://telex.hu/koronavirus/2021/06/14/sars-cov-2-
koronavirus-eredete-termeszetes-laborbol-szokott-elszabadult-mesterseges-deneverek-vuhan-kina-who-biden

20 See data and quote: Maraczi, T. (2023). Kinek mennyi atomtdltete van? — atomhatalmak képességei, 2023.
marcius 30. 16:03, Mandiner, https://mandiner.hu/hirek/2023/03/kinek-mennyi-atomtoltete-van-atomhatalmak-
kepessegei

21 Mudde, C.& Kaltwasser, C.R. (2017). Populism: A Very Short Introduction, Chapter 1, Oxford University Press,
https://doi.org/10.1093/actrade/9780190234874.001.0001

22Mandiner: (2021-12-06) Egy meglehetdsen egyenlbtlen vilagban éliink,
https://mandiner.hu/makronom/2021/12/globalis-egyenlotlenseg-jelentes
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communist and socialist movements that tried to solve it, countless ideologies have tried to find answers
and solutions to the problem. Today, the socialist systems in Europe have collapsed.

Oligarchisation: oligarchs are a characteristic group of political capitalism, but here we first
need to clarify the concept. Andrés Tath, in his study, says that "oligarchisation is a mechanism similar
to the normalisation of order, which restricts competition. Oligarchisation is the corrupt intertwining of
business and political elites, whereby the political elite guarantees a secure market to certain
businessmen or business circles through regulation in return for some form of compensation."?®
Milanovic writes that Russia is characterised by the rule of oligarchs, which prevents the rule of law
from being complete.* The term comes from the ancient Greek word "oligos-little", meaning "power
of the few".

Natural disasters: natural disasters are not man-made, so the question arises whether these
terrible events, which claim people's lives and destroy material goods, houses and lives, are of any
benefit to political capitalism. For example, insurance companies may gain an advantage. Governmental
organisations, in my opinion, do not benefit directly from these events, but rather can only benefit by
solving or averting the disaster, perhaps by swaying voters to their side. The fact is that there is an
increasing number of natural disasters today, linked to global warming, technological development,
deforestation, in short, man's destructive activities on the environment.

Technological development as a burden on the Earth: there is also a link between technological
development and political capitalism. In political capitalism, technological innovation is at the service
of economic interests, with the aim of maximising profits. This process can lead to an increase in
production, but it can also impose an environmental burden, leading to the depletion of resources in the
long term and pollution. Here, too, new regulatory challenges are likely to arise from technological
progress. Here too, the problems can only be solved through international regulation and cooperation.

Manipulation: political capitalism itself, in my view, presupposes the concept of manipulation,
because it is necessary to maintain power and profit. Manipulation is a pejorative word today and refers
to the manipulation of the behaviour of others by deception. Milanovic also refers to a similar idea when
he argues in his book that the elements of the rule of law do exist in political capitalism, but that the law
must be skilfully applied by bureaucrats. A balance has to be struck so that corruption remains, but the
elements of the rule of law do not disappear completely. So countries with political capitalism have to
balance between enforcing the rules and applying them in a way that suits the elite.

Global warming: global warming is a natural phenomenon, but it can be linked to emissions of
harmful gases and pressures from technology. Global warming is known to have a negative impact on
the ozone layer. Energy companies and technology developers are behind this issue. The question is
whether atmospheric change alone, i.e. global warming, is of interest to anyone. I think not, because it
could have a lot of negative consequences.

Pandemic(s): since the Covid epidemic, we know what pandemics have been like, which have
affected people in different eras throughout history. Another pandemic even bigger than the current one
is expected, said Bill Gates.® Pandemics like COVID-19 have amplified the characteristics of political
capitalism, such as state intervention in the economy and social inequalities. The consequences include
increased social tensions and concentration of power, which can further deepen political and economic
inequalities.

B Toth, A. (2021). A marxi révedezés és a valésdg logikaja: Osszefoglald (VII. rész),
https://mengerblog.com/2021/06/24/toth-andras-a-marxi-revedezes-es-a-valosag-logikaja-osszefoglalo-vii-resz/
24 Milanovic: Op.cit. p.154.

% Gates, B. (2022). Szinte biztos egy ujabb viligjarvany a kozeljovében, index, SZD,
https://index.hu/gazdasag/2022/02/21/bill-gates-szinte-biztos-egy-ujabb-vilagjarvany-a-kozeljovoben/
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Conclusion

We can conclude from what has been written here that political capitalism has many consequences
and causes, it is part of a cycle that is very difficult to change because many interests would be damaged.
Political capitalism serves social strata and the system can maintain and perhaps accept itself by finding
the right balance. Political capitalism has an interest in maintaining social platforms and total control of
data because it can become economically more successful by accessing data. It may also be in the interest
of the system to maintain migration in the face of an influx of cheap labour, although political capitalism
can function without this. It is a terrible idea, but as we have seen, it has also benefited from the
pandemic, which has allowed even greater state intervention in the market sphere, so that all pandemics
would be in the interests of political capitalism. The production of weapons and the starting of wars also
serve economic interests. Manipulation and populism could perhaps be named as a tool in the context
of political capitalism, and oligarchisation and the power-economic reordering of the world as a
consequence. It can be seen to flourish in an intricate web of cause and effect, means and consequences,
a system studied in depth by Max Weber and Branko Milanovic, and which also shapes part of the world
today. Meanwhile, poverty in the world has not decreased, with more than a billion people living in
extreme poverty, with Black Africa and India being prominent regions.? In terms of economic power,
the United States of America, China, India, Japan, Germany and the European Union play a leading role
in the world. Among these, Milanovic names China as a political capitalist system. These processes will
also lead to the strengthening of China politically, but of course the USA will also remain a world power.
Europe has lost its authority and power again, the nation-states are being dismantled, and Europe's
authority is declining, similar to the period of the two world wars.?’  From the point of view of
constitutional law, the question of how the concept of sovereignty changes with the breakdown of the
nation-state framework, in relation to the relationship between the Union and its member states, can be
examined.

Russia also maintains its position, and according to some, Brazil is also an emerging world
power as far as the South American continent is concerned. All these factors also mean that these powers
also lead in the arms race, clearly the USA, Russia and China. These countries also have nuclear
weapons and are making significant progress in space research. However, it can be observed that India
is also increasing its military expenditure. During the Cold War, the USA and the Soviet Union were
the two world powers that continued the space race, but today several countries have joined it, for
example China, Japan or India, but the European Union also has its own space program and space policy.
We can observe that the states aspiring to the position of a great power keep their nation-state
frameworks, that is, they do not fit into the process that the European Union started, although without a
doubt several European states could not successfully aspire to a world power role due to their territorial
size, capabilities and population.

Based on all of this, we can conclude that we are living in a changing age that contains fate-changing
and somewhat unpredictable changes, and to which law and countless other scientific fields,
governments and the international community will have to respond.

% Infostart: (2024). Egymilliardnal is tobben élnek sulyos szegénységben a vilagon, Infostart / MTI, - 2024.
oktober 17. 15:14, https://infostart.hu/gazdasag/2024/10/17/egymilliardnal-is-tobben-elnek-sulyos-
szegenysegben-a-vilagon#

27 The two world wars destroyed all the values and results achieved up to that point, the author says that these
amounted to Europe's suicide attempt. see Halasz, I.: (2021) Az emberi jogok civiliz&ciés meghatérozottsaga, p.
37. pp.31-33. In: Alapjogok- Az emberi jogok alkotményos védelme Magyarorszagon, Bodi, S. & Schweitzer, G.,
(Eds.) Budapest, Ludovika Egyetemi Kiad6, Nemzeti Kozszolgélati Egyetem, Allamtudomanyi és Nemzetkozi
Tanulmanyok Kar, Budapest
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Introduction

State symbols like coats of arms, flags, or collars of chivalric orders are commonly subject of
constitutional law and legal history. In the case of the Spanish Empire it is worth examining these
symbols and titles of rulers much more closely. They clearly reveal evidence of the specific imperial
concept, the Medieval idea of the Christian Universalism, which the (Spanish) Habsburg rulers
considered to be the essence of their politics during the two centuries Early Modern Spanish political
culture was built on Medieval experiences, and its focus was on maintaining the Roman Catholicism,
creating and then preserving religious unity, and the universal struggle against Protestants and Sunni
Islam. In present study, I try to analyze the manifest symbols of this policy and perception, the use of
titles and coats of arms, the maintenance of chivalric orders, the role of the survival of the crusader idea
in the thinking of the rulers, and the specific imperial idea that the (Spanish) Habsburgs maintained over
their countries throughout.

I. Papal donations and the ‘bulas alejandrinas’

The coats of arms and titles used by Emperor Charles V (1520-1556) born in 1500 and his
younger brother, Archduke Ferdinand | (1521-1564) born in 1503 represent the tremendous ’heritage’
they got at the first decades of the 16" century. The Habsburgs came to the European political stage in
the second half of the 13" century with the election of Rudolph, Count of Habsburg as King of the
Romans (1273-1291). The Habsburg name was never used as a family name by the members of the
dynasty, but as a hereditary title “Comes in Habsburg” through the long centuries.! They were known
as “de Austria”, after the Lands of Austria which became the dynasty’s ‘family nest’ thanks to King
Rudolph I’s donation to his sons in 1282. Wherefore the Austrian territories was the own lands of the
family, and could be inherited within the dynasty with no interruption.? Hence the name “de Austria”
was written on all the official documents, laws, orders, treaties through the centuries.®> Duke Rudolph
IV of Austria (1358-1365) had the false Privilegium Maius* written in 1358, by which he required the
title Archduke (Archidux Austrie) instead of the former title Duke of Austria (Dux Austrie),® to
distinguish his family from the other ducal families of the Holy Roman Empire. Despite of that, the
Habsburgs did not and could not use the title archidux Austriae since the Privilegium Maius was not
recognised by the emperors until —a member of the dynasty — Emperor Frederick I11 (1452—-1493) finally
did it,® although himself never used it, regardless of being de jure and de facto ruler of Austria.”

The dignities King of the Romans or the Holy Roman Emperor were not hereditary ones, they
could be get by election only. Between the assassination of King Albert I in 1308 and the election of

! After Charles V had ceded the entire Austrian Hereditary Lands to his brother in 1522, the title “comte de
Habsbourg” was used further, let see his testament written in 1522, Papiers d’Etat du Cardinal de Granvelle,
Tome 1. Paris, Imprimiere Royale, 1841, 252256, 252.

2 AT-OeStA/HHStA UR AUR 1845 Ko6nig Rudolf I. von Habsburg bestatigt gemeinsam mit den Kurfiirsten seinen
Séhnen Albrecht und Rudolf von Osterreich und Steier genannte Privilegien heidnischer und christlicher Kaiser
und Kdnige https://www.archivinformationssystem.at/detail.aspx?1D=299150

8 The nomination “nuestra Casa de Austria” can be red in Spanish documents during the 16" and 17™ centuries.
4 Let see the full text in Latin; AT-OeStA/HHStA UR AUR 187
https://www.archivinformationssystem.at/detail.aspx?id=29082.

5 “Si quibus suisc curiis publicis imperii dux Austri¢ presens fuerit, unus de palatinis archiducibus est censendus
et nichilominus in consessu et incessu ad latus dextrum imperii post electores principes obtineat primum locum”.
AT-OeStA/HHStA UR AUR 187 [15].

® Ladislaus V of Austria entitled himself “Austriaeque, et Styriae dux” in both of his decrees 1453 and 1454 as
king of Hungary, a few years later, his cousin, Albert VI of Austria was entitled archduke, let see for example the
letter of the king of Hungary: “Illustri principi domino Alberto, archiduci Austrie”, Vilmos Fraknoi: Matyés kiraly
levelei, Budapest, Nap Kiad6, 2008, 99.

7 Let see the Treaty of Wiener Neustadt (1463) agreed with King Matthias of Hungary, the emperor was entitled
only Duke of Austria “Fridericus Austrie dux”, the full text in Latin: Casparis Ursini Velii: De Bello Pannonico,
Libri Decem, 1762, 210. His son, Maximilian I used the title Archduke of Austria, let see the Treaty of Pozsony
(1491) agreed with Vladislaus II of Hungary, “Serenissimo Principe & domino domino Maximiliano Romanorum
Rege semper Augusto & Hungarie, Dalmacie, Croacie & Similiter Rege, Archiduce Austrie, Duce Burgundie”,
De Bello Pannonico, 240.
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King Albert Il in 1438, the Habsburgs were unable to reach to be elected king of the Romans. But from
that time the Roman royal and Imperial crowns could be held within the dynasty through the elections
in the next centuries. Thanks to that fact, the special family consciousness generated by Rudolph IV
could be built further.

The thrones of Hungary and Bohemia were obtained by Albert I1 at the same time.® The famous
monogram of Duke Frederick of Austria, king of the Romans, the A.E.1.O.U. is usually interpreted as
“Austriae est imperare orbi universo”, so “it is Austria’s destiny to rule the whole World”, referring to
the Domus Austriaca. As a consequence of the unexpected death of Ladislaus V of Austria with no heir
in 1457, the crowns of Hungary and Bohemia were lost for the Habsburgs for a few decades. Although
Emperor Frederick 111 was elected king of Hungary by a group of the Hungarian barons in 1459 against
King Matthias Hunyadi (1458-1490), even though it meant no effective rule since Frederick was unable
to defeat Matthias and take over the country by force.® In spite of that the usage of the title king of
Hungary was permitted to Emperor Frederick I11 for his lifetime in the Treaty of Wiener Neustadt signed
in 1463.19 It was a personal ‘right’ not a hereditary title then. After the death of King Matthias (11490)
both Emperor Frederick 111 and his son, Maximilian | (from 1486) King of the Romans reclaimed the
throne of Hungary immediately, Maximilian tried to get it by force with no success. The Hungarian Diet
elected Vladislaus Il as king of Hungary (1490-1516). The conflict was resolved with the Treaty of
Pozsony signed in 1491, which gave the same personal ‘right’ to Maximilian as the Treaty of Wiener
Neustadt had given to Frederick before.!

The double-headed eagle became the symbol of the Holy Roman Empire during the reign of
Sigismund of Luxemburg, as in 1433 his imperial great seal was decorated with it. The one-headed
eagle had used by the emperors before, from this time served as the symbol of the king of the Romans,
as we can see the royal wax seals both of Albert 11 (1438-1439) and Frederick IV (1440-1452) as kings
of the Romans. After that King Frederick IV was elected and crowned emperor in 1452, the double-
headed eagle appeared on his imperial great seal of course. An iconic painting (Quaternionenadler) from
the early 16" century illustrates the Holy Roman Empire with a huge Cross on the double-headed eagle’s
chest and the coat of arms of the various German states, which symbolizes the Christian Universalism
undoubtedly. The imperial crown itself embodied the ethos of the secular leadership of the Christian
World, so the Habsburgs naturally maintained this interpretation in the Early Modern Era. The one- or
double-headed eagle did not become the private symbol of the dynasty during the 16" and 17" centuries,
those could be used by the kings and emperors exclusively. The coat of arms, coins, seals of the
Archdukes and Infants of the dynasty were illustrated without the eagle consequently. During Emperor
Charles V’s reign (1520-1556), the one-headed eagle appeared in the coat of arms of his younger brother
Ferdinand | (from 1521 Archduke of Austria, from 1526 king of Hungary and Bohemia) only after his
election as king of the Romans in 1531, the double-headed eagle only after his election as emperor in
1558.

Thanks to the marriage of Archduke Maximilian | of Austria with Mary of Burgundy (1477—
1482), their son, Philip the Fair could inherit (1482) the Duchy of Burgundy by which those territories
became the dynasty’s own territory.? This was extremely important not only from strategical and

8 Georgius Fejér: Codex diplomaticus Hungariae ecclesiasticus ac civilis, XI. Buda, 1844, 29.

® Tamés Pélosfalvi: Szegedté] Ujvarig. Az 1458—1459. esztendék kronikajahoz, Szazadok 147, (2013) 2:347-380,
369.

10 “Item quia prefatus dominus noster Imperator bonis & honestis respectibus hucusque titulo & nomine Regio
Regni Hungarie usus est, deliberatum est & conclusum, quod eadem sua Maiestas Imperialis huiusmodi titulo
Regio a prelatis Baronibus Nobilibus Proceribus & aliis Regnicolis Regni Hungarie, inantea libere & quiete in
eorum litteris & vbilibet honorata & decorata quoaduixerit remaneat & Rex dicti Regni Hungarie ac aliorum
Regnorum eidem Regno coherencium nominari & vocari & eo titulo vti & frui possit & valeat, impedimento
contradiccione & turbacione Regis pro tempore , dominorumque & Inhabitatorum ipsius Regni prorus amotis”,
De Bello Pannonico, 206.

11 “Item, Romanorum Rex, titulo Regni Hungarie, uti poterit, Et ita a domino Rege Wladislao & Regnicolis
appellabitur, gquemadmodum Cesarea Maiestas eodem hactenus vsa fuit, & deinceps vtetur, vicissim quoque Cesar
& Romanorum Rex, & ipsorum subditi, dominum Wiladislaum Regem Hungarie, cum Titulo solito Regni
Hungarie, appellare & intitulare tenebuntur”, De Bello Pannonico, 249.

12 Christopher Hare: Maximilian, the Dreamer, Holy Roman Emperor, 1459-1519, London, Stanley Paul, 1913.
56.

-23-



Liktor, Attila Zoltan
PLUS ULTRA - The Symbols of the Imperialism of the (Spanish) Habsburgs

financial, but from spiritual aspects as well, because the Habsburgs thus got the hereditary title Grand
Master of the Oder of the Golden Fleece, which chivalric order was founded by Philipp the Good in
1430.% This was an important symbol for the fight for the Holy Catholic Faith and against the Ottomans.
Their children married to the children of the Spanish royal couple, Isabel | of Castile (1474—-1504) and
Ferdinand Il of Aragon (1479-1516). The marriage of Archduke Philipp | of Austria and Infanta Joana
of Aragon in 1495 was crucial for the Habsburgs.** This union between the House of Trastdmara and
the House of Habsburg had many to do with the strategic policy of Pope Alexander VI (1492-1503) as
he convoked the first Holy League in 1495.

Fulfilling the Reconquista in the Iberian Peninsula in 1492, and the beginning of the propagation
of the Holy Catholic Faith in the newly discovered lands by the Spaniards in the following years, so the
conversion of the Indians in the Americas, Queen Isabel and King Ferdinand got the title “Rex
Catholicus” in 1496 from Pope Alexander VI arguing that “they should inspire other princes with their
example”.!® The pope gave this title to the royal couple for their lifetime, thus it was a personal right,
not a hereditary one. So their heir to the throne, Queen Joana | of Castile (1504—1555) could not use it
in the first decade of her reign. Even if her husband, Philipp the Fair was recognized as co-ruler of
Castile by the Cortes of Burgos in 1506, his unexpected death a few months later put an end to his reign
in short term.® The elder son, Archduke Charles of Austria inherited the Low Countries from his father,
meanwhile their younger son, Ferdinand remained in Spain under the protection of his maternal
grandfather, King Ferdinand 11.Y" For all that, in accordance with the testaments both of Isabel and
Ferdinand, their grandson, Archduke Charles, in the name of his mother, Queen Joana, took the control
of the Spanish Kingdoms in 1517 as governor.®® It is true that an eagle (Eagle of Saint John) as symbol
was used by Isabel and Ferdinand as well, but it had nothing to do with the imperial one, later the Spanish
Habsburg kings did not really use it.

With Charles I’s ascend to the Spanish throne in 1518, the Habsburgs got the hereditary title
King of Jerusalem and Hungary as well, since Naples (officially: Regnum Utriusque Siciliae) was under
direct Spanish rule from the beginning of the 16™ century. Those titles were strongly connected to the
Crown of Naples, the Jerusalem title from the end of the 13" century, the Hungary title from the
beginning of the 15" century.’® With Charles I’s rule in Spain, an emblematic symbol was put in his
coat of arms, the Pillars of Hercules which represented the ‘end of the known world’ at Gibraltar in the
ancient Mythology. Now it was reinstalled with the motto ,,PLVS VLTRA” (“further beyond”) as symbol
of the recent discoveries, as the first official chronicler of the Indies, Gonzalo Fernandez de Oviedo
interprets it.2°

13 Julian de Pinedo y Salazar: Historia de la insigne 6rden del toyson de oro, Madrid, 1787.

14 Hermann Wiesflecker: Maximilian I. und die habsburgisch-spanischen Heirats- und Blindnisvertrage von
1495/96, Mitteilungen des Instituts fiir Osterreichische Geschichtsforschung 67. (1959) 1-52.

15 Eusebio Rey: ,,La bula de Alejandro VI otorgando el titulo de 'catélicos' a Fernando e Isabel”. 1. Evolucion del
tema y texto, Razon y Fe, No. 146 (1952) 59-75.

16 José Manuel Calderdn Ortega: Felipe el Hermoso, Fernando el Catdlico y la instauracion de la Casa de Austria
en Castilla, In Alvar, Alfredo: Socializacidn, vida privada y actividad publica de un Emperador del Renacimiento.
Fernando | 1503-1564, Madrid, Sociedad Estatal de Conmemoraciones Culturales (SECC), 2004, 133-166.,
Hermann Wiesflecker: Kénig Philipps I. Tod in Burgos (1506). Eine Krise der habsburgisch-spanischen
Weltmachtshildung, Rémische Historische Mitteilungen, No. 18 (1976) 87-94.

17 Juan Antonio Vilar Sanchez: Los primeros afios del gobierno de Carlos de Habsburgo en los Paises Bajos, In:
Juan Luis Castellano Castellano — Francisco Sdnchez-Montes Gonzéalez: Carlos V. Europeismo y Universalidad,
Madrid, 2001, 567-583.

18 José Manuel Calderdn Ortega: El proceso de redaccion del altimo testamento de Fernando el Catélico el 22 de
enero de 1516, In IX Encuentros de estudios comarcales. V Centenario de la muerte del Rey Fernando El Catolico
(1516-2016), Madrigalejo, 2016, 29-52, 49.

19 Philipp Baldwin: Charles of Anjou, Pope Gregory X and the Crown of Jerusalem, Journal of Medieval History
2012, 1-19, https://doi.org/10.1080/03044181.2012.725181 Adam Anderle: Az aragon kapcsolat. Térténelmi
Szemle XXXVIII, (1996) 4:401-111, Ladislaus of Naples (1386—1414) took the title “Hungariae, Dalmatiae,
Croatiae Rex” in Zara against Sigismund of Luxemburg in 1403, from that time, the title was connected with the
Neapolitan royal titles.

20 Cosa por cierto mas digna ¢ sin comparacion capacissima de memoria é grande que no fué dar Hércoles entrada
al mar Mediterraneo en el O¢éano, pues los griegos hasta €l nunca le supieron, é de aqui viene aquella fabula que
los montes Calpe é Abila (que son los que en el estrecho de Gibraltar, el uno en Espafia y el otro en Africa, estan
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With the death of Emperor Maximilian | in 1519, his grandson Charles inherited the Austrian
Hereditary Lands alone. At the same year King Charles | of Spain was elected king of the Romans, next
year Holy Roman Emperor as well. Even if the title King of Hungary used by Emperor Maximilian |
was not a hereditary one — as | have mentioned it above — Charles took it as a such one. So by 1519
Charles | had the title King of Hungary on two ‘rights’ without effective rule in Hungary, as he
‘inherited’ it both from his maternal and paternal grandfathers too. During the Imperial Diet at Worms
in 1521, Charles ceded a part of the Austrian Lands to his younger brother, later in 1522 in Brussels he
ceded the rest of it too.2! Of course it meant no division of the dynasty, since all the Infants of Spain
used the title “archiduque de Austria”, and the “conde de Habsburg y Tirol” during the 16" and 17%"
centuries. As all the Archdukes of Austria used the title “dux Burgundiae” — Ferdinand I the “infans
Hispaniarum” title as well —, the symbols of Castile and Burgundy were part of their coat of arms during
the 16" and 17" centuries as well.

Ferdinand | was elected king of Bohemia and Hungary in 1526, thus the Habsburgs could regain
these thrones both de jure and de facto too after many decades. To own Hungary meant to take on the
challenge, to fight against the Ottomans directly in Central Europe. So interesting that in the 1620s the
title “Rex apostolicus™? appears in international documents. For example the marriage contract (1628)
between Infanta Maria of Spain and Archduke Ferdinand Il of Austria — he was elected and crowned
king of Hungary in 1625 —, mentions the archduke as “Apostolico Rey de Vngria”.?® Even with the title
was not mentioned in Hungarian laws or public documents, it was recognized by the Papacy in 1758
during Queen Maria Theresa’s reign only.?

The personal union between the Crowns of Spain and Portugal, the so called Iberian Union
(1580-1640) was established by the Spanish Habsburgs who inherited the throne of Portugal thanks to
the strong dynastic relations. To own the title King of Portugal was important both strategically,
financially but spiritually as well. The Portuguese also fought against the Moors during the Reconquista,
the coat of arms of Portugal religiously was very symbolic. There is a painting in Peru from the early
18t century which illustrates Jesus Christ as he gives the entire World to the pope and the king of Spain
and Portugal. On the painting we can see Pope Gregorius XI1I (1572-1585) and King Philipp Il of Spain
and Portugal (1556/1580-1598) who united the two crowns in his person and constructed the Iberian
Union. This Union required the global fight against the Ottomans and the Protestants as well.

I1. The ethos of the Crusade and the Council of the Crusade

The campaigns of the Reconquista in the lberian Peninsula (from the 8" to the 15" centuries) were
crusades just as the campaigns led to the Holy Land during the 12" and 13" centuries.?® The struggles
with the Sunni Islam was not terminated with the fulfilment of the Reconquista in 1492, it continued in
the 16" and 17™ century with even greater intensity against the Ottoman Empire in Hungary, North and
East Africa, or at the Indian Ocean. Under Ottoman vassalage and protection, the Regency of Algiers

enfrente uno de otro) eran juntos, y que Hércoles los abrié é dio por alli entrada al mar O¢éano, é puso sus columnas
en Cadiz é Sevilla, las quales César méritamente trae por devisa con aquella su letra de Plus Ultra. Palabras en
verdad & solo tan universal Emperador, é no & otro principe alguno convinientes, pues en partes tan apartadas de
donde Hércoles llegd (¢ donde después ningund otro principe ha llegado), las ha puesto su Cesarea Magestad”,
lasd: Gonzalo Fernandez de Oviedo: Historia general y natural de las Indias, Libro XII Cap. X, 403.

2L | wrote a short study on it, let see: Pactum Mutuae Successionis (1522): A Habsburg-haz szétvalasztasa egy
"spanyol" és egy "osztrak" agra? — Kisérlet egy félreértés/fogalom tisztizasara a briisszeli szerz6dés alairasanak
500. évfordulojan, Jogtorténeti Szemle XX (2022) 2:22-31. https://doi.org/10.55051/JTSZ2022-2p22

22 Sandor Bene (ed.): Hol vagy, Istvan kiraly? A Szent Istvan-hagyomany évszazadai, Budapest, Gondolat, 2006.
2 Diego Peralta — Antonio Marin — Juan de Zuiiiga (ed.): Coleccion de los Tratados de Paz, Alianza, Neutralidad,
Garantia, Proteccion, Treuga, Mediacion, Acesion, Reglamento de Limites, Comercio Navegacion, etc. hechos
por los Pueblos, Reyes, y Principes de Espafia. Madrid, 1745, Reynado de Phelipe 1V, Parte Il, 89.

24 Georgius Fejér: Jurium ac Libertatum Religionis et Ecclesiae Catholicae in regno Hungariae partibusque
adnexis codicillus diplomaticus, Budae, Typis Regiae Scientiarum Universitatis Hungaricae, 1847, 394.

% Joseph O’Callaghan: Reconquest and Crusade in Medieval Spain, Philadelphia, University of Pennsylvania
Press, 2004.
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was established by Algerian corsairs by 1516.2° The tradition of the Reconquista was a very central
component of the strategy in Spanish political thought just as Pope Alexander VI mentions it in his papal
bull.?

The Medieval institutions that administrated and coordinated the subsidium for the Crusade
installed by Queen Isabel and King Ferdinand, was reorganised by Charles I into the Comissario general
de la santa Cruzada. It was under the jurisdiction of the commissar nominated by the monarch, and
composed by counsellors from Castile, Aragon and the Indies.?® The Medieval idea to liberate Jerusalem
was supported by many, and it remained intact during the Habsburg period as well.?° So the monarchs
urged to collect subsidium not only from Spain, but from the Indies as well.*® The Early Modern Age
was the period of the development of capitalism in a significant part of Europe, where the medieval
noble ideal was replaced by the bourgeoisie, the idea of chivalry by entrepreneurship, the communities
by the idea of individualism, and the common good by individual interests. But not in the Spanish
Empire! The famous works like the Don Quixote from Miguel de Cervantes or the work Las mocedades
del Cid from Guillén de Castro which formed the most iconic figure of the Reconquista. The novel
Jerusalén conquistada written by Lope de Vega, or the novel Napoles recuperada por el rey Don Alonso
from the ex viceroy of Peru, the Prince of Squillace, Francisco de Borja y Aragén. Being all the
emblematic figures of the Spanish Golden Age (Siglo de Oro) who were soldiers too. The Kingdom of
Hungary appears in numerous popular works of Lope de Vega thanks to the Long Turkish War (1591—
1606) which was observed by the Spanish Public. This Crusade ideal and principle of the Christian
Universalism was intact in the 17" century too as King Philipp IV stated in his testament in 1665.3 This
global struggle taken by the Spanish Empire was recorded by Francisco de Quevedo in one of his
fantastic poem.®? Because of the Crusade — participation of thousands of Spanish soldiers — to liberate
Vienna from the Ottoman siege and the campaigns against the Ottomans in Hungary during the 1680s
various paintings were made, in which King Charles Il (1665-1700) defends the Eucharist against the
Ottomans who want to destroy it. José Sarmiento de Valladares, the jure uxoris count of Moctezuma,
the last viceroy of New Spain of the Habsburg-era (1696-1701) installed a folding screen depicting the
Siege of Belgrade (1688) in his palace in City of Mexico which represents the intact of the Medieval
Crusade ideal and principle of Christian Universalism at the end of the 17" century too.

% Alan Mikhail: God’s Shadow. Sultan Selim, His Ottoman Empire, and the Making of the Modern World, New
York, Liveright, 2020, 308.

27 Y asi, aquel reino, que en el corazén de vuestra Espafia, con gran peligro de los vuestros e injuria del nombre
cristiano habia rendido pleitesia a la impiedad Mahometana mas de 700 afios, fue restituido por vuestro valor a
Jesucristo nuestro Salvador; en donde ahora, aventados los delirios Mahometanos, se publica la verdad evangélica
y se rinde culto al Dios Omnipotente con las debidas ceremonias de la Iglesia”. Eusebio Rey: ,,La bula de Alejandro
VI otorgando el titulo de 'catolicos' a Fernando e Isabel”. . Evolucion del tema y texto. Razén y Fe, No. 146.
(1952) 59-75.

28 Alonso Pérez de Lara: Compendio de las tres gracias de la Santa Cruzada, subsidio y escusado. Madrid, 1610.
29 Chad Leahy: “That Kingdom is Mine”: On Spain’s Early Modern Polemics of Possession Over Jerusalem, circa
1605. Quidditas 41 (2020) 96-133.

30 Para que se aumente la devocion de nuestros vasallos 4 los Santos Lugares de Jerusalen, y sean socorridas las
necesidades de los Religiosos de San Francisco, que con muchos trabajos y gastos asisten & su veneracion y ornato:
Mandamos nuestros Vireyes, Presidentes, Audiencias, Gobernadores y Capitanes Generales, y a todos nuestros
Jueces y Justicias; y rogimos y encargamos a los Arzobispos y Obispos, y sus Vicario [...] pedir, demandar y
recoger qualesquier limosnas, y ayuden por su parte quanto sea posible y requiere la piedad de tan santa obra”,
lasd: Recopilacién de las Leyes de los Reynos de las Indias, Madrid, 1681, Libro I, Titulo XXI, Ley VIIII (1618).
31 Y generalmente encargo a mis sucesores legitimos en mis coronas y sefiorios que por tiempo las poseieren,
honren a sus reynos y se desvelen en su conservacion y aumento, honren, favorezcan y amparen a sus vasallos,
porque lo merecen, y aunque esto es general en todos los reynos, en particular les encargo el amor y cuidado de
los reynos de Espafia, y muy especialmente de la Corona de Castilla, pues es notorio las fuercas de gente y dinero
que hemos sacado de esta Corona en tiempo de los sefiores reyes mi Abuelo, y Bisabuelo y de el Rey mi sefior, mi
padre, y en el mio, para las guerras de Flandes, Alemania, Francia, Italia, Inglaterra, Levante y otras partes, y los
servicios y derramamiento de sangre que en todo han hecho y hacen cada dia en la defensa de la Religion
Catholica”, 1asd: Fernandez Alvarez, Manuel: Testamento de Felipe 1V. Editora Nacional, Madrid, 1982, 73.

32 En Navarra y Aragén no hay quien tribute un real; Catalufia y Portugal son de la misma opinion; s6lo Castilla
y Ledn y el noble pueblo andaluz llevan a cuesta la cruz. Catdlica Majestad ten de nosotros piedad pues no te
sirven los otros asi como nosotros”.
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I11. Grand master...

As the ethos of the Medieval knighthood was flourishing in Early Modern Spain, the high prestige of
the Medieval chivalric orders — Orden de Alcantara (1154), Orden de Santiago (1158), Orden de
Calatrava (1158), Orden de Montesa (1317) — remained intact as well.2* Even more so that Queen Isabel
and King Ferdinand obtained the title grand master of these chivalric orders at the end of the 15" century,
their grandson, Charles even reached at the papal court the unification of these titles with the Spanish
crown in hereditary mode.®* The title grand master of the Teutonic Order in the Holy Roman Empire on
the contrary was held by the members of the House of Habsburg ad hoc only in the Early Modern Age.
The Spanish Chivalric orders owned extended lands in Spain, their administration was concentrated and
reorganised into a council (Consejo de las Ordenes) by Charles | under the jurisdiction of a president
nominated by the monarch.® As the fight against the Sunni Islam was not ended with the Reconquista,
in consequence of the massive expansion of the Ottoman Empire in the Mediterranean in the early 16"
century, required the attention and resources of the monarchy. The Ottoman siege and conquest of
Rhodes in 1522 urged Emperor Charles V to get ready for the defence of the Spanish coasts, thus he
gave Malta to the Knights Hospitaller in 1530 to stop the Ottoman navy. The siege of Malta in 1565
showed perfectly the strategic side of the donation. The relation between the Habsburg dynasty and the
Hospitallers was as strong as Archduke Venceslaus of Austria got the title Grand Prior of the Order of
Malta in Castile in 1577. Wearing the ornate of the order he was painted by Alonso Sanchez Coello at
the Spanish royal court.

The situation was similar in Portugal. The famous Order of Christ (Ordem de Cristo) which
replaced the Order of the Templars in 1318 with the help of the Papacy®® played significant role in the
discoveries and conquest of Africa. From 1420 the title grand master was held by a member of the royal
family, Prince Henry the Navigator was the first one.®” This title was united with the two former
Medieval chivalric orders’ one — Ordem de S&o Bento de Avis (1146), Ordem Militar de Sant'lago da
Espada (1175) — and it was given to the king of Portugal by the pope in the Bull Praeclara Clarissimi
in 1551 as a hereditary title.®® Ascending to the Portuguese throne in 1580, the Habsburgs obtained then
these titles too, which strengthened further their crusader attitude. Even more that the Spanish and
Portuguese possessions in America, Africa and Asia needed more and more protection against the
permanent growing attacks from the part of the Protestant British and Dutch pirates and companies
which finally led to an authentic global conflict.

The Order of the Golden Fleece (Ordre de la Toison d'or) was the most prestigious of all, as it

had originally a hereditary title grand master which the Habsburgs inherited at the end of the 15" century.
The grand master was the king of Spain, all the archdukes and infants of the dynasty who got the
membership, got it from the Spanish monarchs. Very interesting that non of the monarchs was illustrated
with the symbols of the other chivalric orders, only with the collar of the Golden Fleece.
The most illustrious public figures of the 16" and 17" centuries — among them the viceroys of New
Spain and Peru as well — were usually painted with one of the chivalric orders’ symbol on their dress.
Many of the iconic figures of the cultural life were members one of the chivalric orders, Lope de Vega
for example was a knight of the Hospitallers, Diego Velazquez was a knight of the Order of Santiago,
the Santiago-Cross on his dress on his famous painting Las Meninas was painted by King Philipp IV
personally. The Medieval legend of Santiago (Saint James) — the patron saint of Spain — was as popular
in the Early Modern Age that King Philipp IV established officially his feast in 1643.%°

33 Carlos de Ayala Martinez: Las drdenes militares hispanicas en la Edad Media (siglos X11-XV), Marcial Pons
Historia, Madrid, 2007.

34 Daniel Rodriguez Blanco: La organizacion institucional de la Orden de Santiago en la Edad Media, Historia.
Instituciones. Documentos, 12. 1985, 167-192, 178.

% Feliciano Barrios: La Gobernaciéon de la Monarquia de Espafia Consejos, Juntas y Secretarios de la
administracién de corte (1556-1700), Madrid, 2015, 566.

3 Bullarium patronatus Portugalliae regum in ecclesiis Africae, Asiae atque Oceaniae, 2-6.

37 Bruno Tadeu Salles: A administragdo do Infante D. Henrique na Ordem de Cristo e os inicios da expansdo
maritima portuguesa no século XV (1420-1460), Revista Tempo de Conquista, Vol. 4. (2008) 1-25.

38 QOlimpio de Melo: Ordens Militares Portuguesas e outras Condecoracdes, Lisboa, Imprensa Nacional, 1922.

39 Por quanto son notorios los beneficios y favores tan continuados, que los Sefiores Reyes mis progenitores ¢ yo,
y estos mis reynos hemos recibido, y cada dia recibimos mediante el auxilio del glorioso Apdstol Sefior Santiago,
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IV. Double perception against the raison d’état

The courts where the Habsburg brothers Charles and Ferdinand were born and raised up were marked
by the Medieval chivalric ethos even in the early 16" century.*’ Their grandfather, Emperor Maximilian
I planned to be elected pope in the 1510s which shows perfectly the devotion of the Habsburgs to the
Catholic Church.* During the 16™ and 17" centuries various members of the dynasty had ecclesiastical
career, they became (arch)bishops, cardinals, grand masters of the Teutonic Order, archduchesses and
infantas became nouns. The Spanish infantas took the veil as a Poor Clare, like Charles I's eldest
daughter, Empress Maria (11603), her daughter, Archduchess Margaret (71633), or Charles II’s mother,
the governor of the Spanish Empire, Queen Mariana (71696). Charles I’s younger daughter, Infanta
Joana (71573) secretly became member of the Jesuits with the effective help of his cousin, the Duke of
Gandia, Francisco de Borja, the 3" Superior general of the Society of Jesus.*?

The idea of the Crusade, the struggle against the Sunni Islam were maintained by the Habsburgs
from both religious and strategic reasons. The unification of the title Rex Catholicus with the Spanish
royal title was claimed by Charles | successfully at the papal court, it was given by Pope Leo X (1513—
1521) to him.*® The documents of the Cortes of Valladolid (1518) mentions Charles I as ,,Muy alto e
muy poderoso catdlico rey e Sennor”.* It was extremely important for the Habsburgs since the kings of
France had the title 'Rex Christianissimus’,* the kings of England got the title *Defensor fidei’ in 1521
from the Medici pope.*® The reformation brought the end of the Medieval ideal of the Christian
Universalism in Europe and the practice of the raison d'état in numerous countries’ policy.*” As a result
for the kings of France or England meant no moral problems to make alliance with the Ottomans or the
Moors during the Early Modern Age against the Spanish Empire or the Papacy. On that account Emperor
Charles V blamed the French politics openly for its “‘unholy”’ alliance with the Ottomans in his speech at
the papal court in 1536.% Henry VII1 of England broke with the Papacy and this led to the establishment
of the Church of England and the transfer of power over the English church from the Pope to the English
Crown. His successors allied with the Ottomans or the Sultans of Morocco against Spain

como Patron de ellos y los que me promete la confianza con que lo espero por su intercesion, me obligan &
mostrarlo con algun reconocimiento dedicado & su mayor culto y veneracion, he resuelto, que estos mis reynos de
Castilla tambien por via de reconocimiento envien al Santo Apostol en cada un afio perpetuamente mil escudos en
oro del dinero que se distribuye por su mano; los quales ha de llevar & aquella santa Iglesia, en mi nombre y de los
Reyes mis sucesores, el Alcalde Mayor mas antiguo de la Audiencia de mi reyno de Galicia, y hacer entrega de
ellos el mismo dia del glorioso Apdstol cada afio, empezando el de este presente”, Novisima Recopilacion de las
Leyes de Espafia, Tomo I, Madrid, 1805, Libro I, Titulo I, Ley XV (1643).

40 Charles met various times with his grandfater Emperor Maximilian I, let see: Geoffrey Parker: Carlos V — Una
nueva vida del emperador, Madrid, Planeta, 2019, 55.

4l Hare op. cit. 166-167.

42 Ana Garcia Sanz: Juana de Austria: un modelo de intervencion femenina en la Casa de Austria, In: Sanchez
Herndndez, Maria Leticia: Mujeres en la Casa de Austria una red social, cultural, religiosa y politica, Madrid,
Ediciones Polifemo, 2019, 251-270, 258.

43 Bethany Aram: La reina Juana entre Trastamaras y Austrias, In: José Manuel Nieto Soria y Marfa Victoria
Lopez-Cordon Cortezo (ed.): Gobernar en tiempos de crisis: las quiebras dinasticas en el &mbito hispanico 1250—
1808, Madrid, Silex, 2008, 31-44, 41.

4 Cortes de los antiguos reinos de Ledn y de Castilla, Tomo IV, 260.

45 Noél Valois: Le Roi tres chrétien. In: La France chrétienne dans I'histoire, Paris, 1896, 317-330.

46 J. Mainwaring Brown: Henry VIIl.'s Book, "Assertio Septem Sacramentorum," and the Royal Title of "Defender
of the Faith", Transactions of the Royal Historical Society, VVol. 8 (1880) 242-261.

47 Friedrich Meincke: Machiavellism. The Doctrine of Raison d’Etat and its Place in Modern History, New Haven,
Yale University Press, 1962.

8 Y asi mesmo a V. S®y a todos nosotros sera nottorio quanto por parte del rey de Francia de continou de tales
effettos se ayan estorvado digo de la paz de la Cristiandad y de la guerra que con ella a los enemigos de Dios y
nuestros se pudiera haver hecho”, lasd: Vicente de Cadenas y Vicent: El discurso de Carlos V en Roma en 1536,
Madrid, Hidalguia, 1982, 61.
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unscrupulously.*® The Spanish Habsburgs took the title Rex Catholicus in serious way and maintained
the crusader idea, thus they tried everything to restore the unity of the Christianity in Europe to fight the
Protestants and the Ottomans.

The expansion of the Ottoman Empire in the 16" century affected or threatened directly the
countries of the Habsburgs — with the exception of the Low Countries — so the politics of the Habsburg
monarchs had to react to this challenge. Isabel of Castile identified the Ottomans (“los turcos”) and the
Moors as the enemies of the Christianity in her testament.® Thus the struggle against the Sunni Islam
was interpreted as a common cause for the Christian powers, as it was recommended for her successors
as well.%* These illustrious crowns gave prestige on one hand but meant serious obligation to the
Habsburgs because of this policy on the other hand. The Spanish Crown because of the Reconquista,
the Imperial Crown because of its Medieval ethos, the Holy Crown of Hungary because of the 150 years-
long struggle with the Ottomans. The Ottomans (“el Turco”) were mentioned by Emperor Charles V in
his testament (1554) as the enemies of the Christianity just as in his grandmother’s time happened.®?
This attitude could be widely detected in royal orders, declarations, testaments just as in popular literary
works.

These documents shows that the Habsburg rulers interpreted their countries and vassals not just
as nations but as instruments too for the common cause of the Christianity as well. The idea of the
monarquia universal was in the centre of Emperor Charles V’s political visions although he refused the
accusation in his speech at the Papal court in 1536 that he wanted to be the king of the World.*® Since
the time of Philipp Il of Spain the nomination monarquia catélica became known and used commonly.>*
Emperor Matthias (1612-1619) over the succession to the throne argued the interests of the House and
the Catholic religion “das Ich unsers Haus und der Catholischen Religion Interesse wegen” in a letter
to his brother, Archduke Albert VII of Austria. In accordance with this policy, Philipp IV of Spain
expressed in his testament that the kings of Spain shall govern due to religious considerations and not
secular interests.%®
The Spanish Habsburgs wrote “Yo el Rey”, “Yo el Principe”, “Yo la Princesa”, forms instead of their
names Charles, Philipp, Isabel etc. on the documents. On their coats of arms, seals, law books, palaces,
cathedrals, were decorated with the symbols of their countries, Castile, Aragon, Granada, Burgundy,
Austria, Naples etc. In many cases the Neapolitan coat of arms with the symbols of Jerusalem and
Hungary which was united with the Spanish Crown since the early 16™ century thanks to the Spanish
conquest of Naples. The royal titles, so the king of Jerusalem among them were written in all documents
issued in the name of the monarch even in the Indies as well,%” which aim was to maintain and strengthen
the Crusader attitude of the monarchy.

49 Jerry Brotton: The Sultan and the Queen. The Untold Story of Elisabeth and Islam, New York, Viking, 2016,
205.

50 Otrosi, por quanto por la See Apostdlica nos han seido congedidas diuersas vezes la cruzada e jubileos e
subsidios para el gasto de la conquista del regno de Granada e para contra los moros de Africa e contra los turcos,
enemigos de nuestra sancta fe cathdlica”, 1asd: Testamento y codicillo de Isabel la Catélica.

51 | E ruego e mando a la dicha pringesa, mi hija, e al dicho pringipe, su marido, que como catélicos pringipes
tengan mucho cuidado de las cosas de la honrra de Dios e de su sancta fe, selando(sic) e procurando la guarda e
defensién e enxalcamiento della, pues por ella somos obligados a poner las personas e vidas e lo que touiéremos,
cada que fuere menester, e que sean muy obedientes a los mandamientos de la santa madre iglesia e protectores e
defensores della, como son obligados, e que no cesen de la conquista de Africa e de pugnar por la fe contra los
ynfieles, e que sienpre fauorezcan mucho las cosas de la Sancta Ynquisicion contra la herética prauidad”, lasd:
Testamento y codicillo de Isabel la Catdlica.

52 Manuel Fernandez Alvarez: Testamento de Carlos V. Editora Nacional, Madrid, 1982, 7.

%3 Y algunos dicen que yo quiero ser monarca del mundo y mi pensamineto y obras lo muestran que es lo contrario
[...] quiero lo dar de manera que la Cristiandad esté segura de guerra”, let see Cadenas y Vicent op. cit. 62.

5 Luis Ribot: ¢Hispanica, Catélica o de Espafia? Precisiones sobre la monarquia de los Austrias. Boletin de la
Real Academia de la Historia, Tomo CCXX, Cuaderno 11, 2023.

%5 Mihaly Hatvani: Monumenta Hungariae Historia IV (1608-1652), Pest, 1859, 139.

% Ruego y encargo a mis sucesores que por tiempo fueren, goviernen mas las cosas por consideraciones de
religion, que no por respeto de el estado politico”, Testamento de Felipe IV... 13.

57 que en todas las Provisiones y titulos que despacharen en nuestro nombre, hagan poner los titulos en la forma
siguiente. Don N. por la gracia de Dios, Rey de Castilla, de Leon, de Aragon, de las Dos Sicilias, de Jerusalen, de
Navarra, de Granada, de Toledo, de Valencia, de Galicia, de Mallorca, de Sevilla, de Cerdefia, de Cordoba, de
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The Royal Banner was to be taken out to the festivals in major holidays and to be accompanied
by the viceroy and the judges (oidores) of the Real Audiencia.®® The famous Medieval symbolic
procession of the Holy Week (Semana Santa) in Spain, the tradition of the holy brotherhood
(hermandades) and the floats (pasos, tronos) were maintained by the Spaniards intact in the Early
Modern Age too. The Stations of the Cross (Via Crucis) was installed in Spain by the Marques of Tarifa,
Fadrique Enriquez de Rivera thanks to his pilgrimage to Jerusalem and the Holy Land (1518-1520), his
diary was printed and published at the beginning of the 17™ century.>® The Saint Andrew’s Cross (also
known as Cross of Burgundy) was used on the imperial flag symbolizing that the Spanish Empire is the
servant of the common cause of the Christianity and the Papacy. That is why the Cross of Burgundy,
the Pillars of Hercules or the Plus Ultra were incorporated in various towns’ coat of arms in the Indies,
New Spain and Peru as well. In the great battle scenes painted in the Escorial Palace, these imperial
flags appear in the ranks of the Spanish troops (tercios) and on the masts of the ships of the fleet. Diego
Velazquez’s famous painting, the Surrender of Breda during the Thirty Years War (1618-1648) shows
visibly the Cross of Burgundy as the flag of the Spanish troops. The Spanish monarchs were ready to
devote all the resources of the empire to the spread of the Catholic faith and to the defence of the Catholic
faith and the Church and as they testify to this missionary sense of mission in the first article of the Laws
of the Indies.®® They consistently affirmed this in their last wills too, Philipp IV stated expressis verbis
in his testament in 1665.% In the 1660s, a movement began regarding the doctrine of the Immaculate
Conception in the Spanish Empire, so the monarch swore to defend this doctrine in a public event, which
was painted by Pedro de Valpuesta.

To fulfil this duty, this mission, the Spanish Habsburg rulers maintained the principle majorat
(mayorazgo) had forged during the Reconquista. It secured that all the territories shall be inherited by a
unique successor, so no division shall be permitted. This principle was extended to all the new countries
that the monarchs obtained like in the case of Portugal.5? The coronation medal of Philipp Il as king of
Portugal was decorated with “PHILLIP Il HISP ET NOVI ORBIS REX” ,,Philipp Il king of Spain and
the New World”, its other side the “NON SUFFICIT ORBIS”. Having Portugal, the Habsburgs faced a
much bigger challenge both in Africa, Asia and America because of the French, British and Dutch pirates

Corcega, de Murcia, de Jaen, de los Algarves, de Algecira, de Gibraltar, de las Islas de Canaria, de las Indias, Islas
y Tierra firme del Mar Océano; Archiduque de Austria; Duque que de Borgofia, de Bravante y Milan; Conde de
Abspurg, de Flandes, de Tirol, y de Barcelona; Sefior de Vizcaya, y de Malina”, 1asd: Recopilacién... Libro II,
Titulo I, Ley VIII (1581).

58 En las Ciudades de la Indias es costumbre usada y guardada sacar nuestro Pendon Real las visperas, y dias
sefialados de cada un afio, el de Pasqua de Reyes en Lima: el de San Hipélito en México, le lleva un Regidor por
su turno, y acompafiandole, para mayor honra y veneracion, el Virey, Oidores, y Regimiento van & Visperas y
Misa [...] nuestra voluntad es, que esta costumbre se continue”, 1asd: Recopilacion... Libro Il Titulo XV Ley LVI
(1530).

% Fadrique Enriquez de Ribera: Este libro es de el viaje ¢ hize a lerusalem de todas las cosas que en el me pasaron
desde que sali de mi casa de Bornos, miercoles 24 de Nouiembre de 518 hasta 20 de Otubre [sic] de 520 que entre
en Seuilla, Seuilla, 1606.

80 Y teniéndonos por mas obligado que otro ningun Principe del mundo 4 procurar su servicio y la gloria de su
Santo Nombre, y emplear todas las fuerzas y poder, que nos ha dado, en trabajar que sea conocido y adorado en
todo el mundo por verdadero Dios, como lo es, y Criador de todo lo visible, é invisible; y deseando esta gloria de
nuestro Dios y Sefior, felizmente hemos conseguido traer al Gremio de la Santa Iglesia Catdlica Romana las
innumerables Gentes y Nacioncs que habitan las Indias Occidentales, Islas y Tierra firme del Mar Océano, y otras
partes sujetas 4 nuestro dominio”, 14sd: Recopilacién... Libro | Titulo | Ley .

61 En todos mis reynos, estados y sefiorios, se ha guardado y guarda la Religion Cathdlica Romana, y mis gloriosos
predecesores la han guardado y mantenido y gastado y empefiado en defensa de ella el patrimonio real,
anteponiendo la gloria y honra de Dios y de su Santa Ley a todas las cosas y consideraciones temporales; y porque
esta es la primera obligacién de los reyes, ruego y encargo a mis sucesores, que cumpliendo con ella, hagan y
executen lo mismo”, lasd: Testamento de Felipe IV...11.

62 declaro expressamente que quiero y es mi voluntad, que los dichos reynos de la Corona de Portugal ayan
siempre de andar y anden juntos y unidos con los reynos de la Corona de Castilla, sin que jamas se puedan dividir
ni apartar. los unos de los otros, por ninguna causa que sea, 0 ser pueda, por ser esto lo que méas conviene para la
seguridad, augmento y buen govierno de los unos y de los otros, y para poder mejor ensanchar nuestra Sancta Fe
Catholica y acudir a la defensa de la Iglesia”, 1asd: Testamento de Felipe I1...23.
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and companies, just as the Ottomans in the Mediterranean and Asia, the fortresses in Morocco, Algeria,
Tunis, Kenya, Mozambique, Iran, Oman, India etc.

Conclusion

The politics of the (Spanish) Habsburgs in the 16" and 17" centuries are worth examining through
symbols and the statements of the rulers, because they reflect well everything they thought along the
lines of. In contrast to the new ideas that were emerging in the era, the Spanish politics continued to
rigidly adhere to the Medieval ideal of chivalry, Catholicism, Christianity manifested in actions, service
to the public interest, and the ideal of good governance. Coats of arms, titles, coins, seals, and paintings
are very important imprints of the political culture that the rulers brought over from the Middle Ages to
the Early Modern period; an analysis of the driving forces of Spanish political culture of the two
centuries would of course require a separate study.
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ABSTRACT

This study examines the development opportunities of small settlements in Hungary and the role
of municipal associations in ensuring their long-term viability, administrative capacity and public
service provision. The research focuses on the limitations of the current Hungarian local government
framework, particularly the inability of voluntary municipal associations and joint local government
offices to adequately address depopulation, fragmentation and the increasing burden of public tasks in
small settlements. The paper applies a dogmatic legal and comparative methodology, analysing
Hungarian local government regulation alongside selected European models, including Austria,
Germany, France, Spain, Italy and several Visegrad countries

The study demonstrates that in several European states mandatory or strongly institutionalised
inter-municipal cooperation has become an effective instrument for maintaining administrative
efficiency and preserving rural communities. In contrast, the Hungarian system remains largely
fragmented due to the predominance of voluntary cooperation and the centralisation of public services
following the reforms of the 2010s. The paper distinguishes between municipal associations, joint
municipal offices and associated representative bodies, while highlighting the overlapping functions
and structural inefficiencies of these institutions.

Based on the comparative analysis, the study proposes the establishment of a new mandatory
association model through the integration of joint municipal offices and municipal associations into a
single legal institution. The proposed structure would combine administrative and public service
functions, reduce parallel operational costs, strengthen development capacity and improve the
efficiency of local governance while preserving municipal autonomy and local identity. The study argues
that mandatory cooperation, if accompanied by adequate legal guarantees and financing mechanisms,
could contribute significantly to sustainable rural development, the retention of population in small
settlements and the modernisation of Hungarian local government administration.

KEYywoRDS: small settlements; municipal associations; local self-government; mandatory association;
rural development; public administration;
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Introduction

In this study, | examine the development opportunities of small settlements and the institution
of municipal associations, with particular regard to how such associations may contribute to the
continued viability and development of small settlements. | also use examples from abroad to illustrate
that the institution of association has been used as a means of retaining population in other countries as
well. | present the institution itself and distinguish it from other similar institutions. I outline the current
regulations, and the problems associated with them. By drawing on examples from abroad, | will
highlight how the institution of association could help improve the situation of small Hungarian
settlements. The study seeks to answer why, within the current Hungarian regulatory environment, the
joint municipal office and the institution of voluntary association are unable to fully address the
problems arising from the depopulation, lack of capacity and difficulties in performing tasks in small
settlements, and what legal-institutional solution could offer a more effective alternative.

The research is primarily based on a dogmatic and legislative analysis approach, examining the
legal nature of local government associations, joint local government offices and associated
representative bodies. This is supplemented by a comparative approach, within the framework of which
the study examines European countries where various forms of association or territorial cooperation
have emerged to address the administrative and public service challenges faced by small settlements.
The criteria for comparison are the fragmentation of the settlement structure, the voluntary or mandatory
nature of the association, the organisational framework for performance of public functions, and the
relationship between local government autonomy and efficiency.

The nature of the problem stems from the fact that the Hungarian legal system contains several
similar institutions, yet none has provided a genuine solution to address depopulation and ease the
burden of performance of public functions for small settlements. | then outline a proposed solution to
demonstrate how efficiency can be improved.

I. Municipal associations in Hungary

In many European countries, the solution to the depopulation of small settlements was seen in
the system of local government associations. Although well-known from international examples, such
associations have not become mandatory in Hungary; small settlements may simply choose to make use
of them.

From the end of the 19th century onwards, due to the growing demands of urbanisation,
industrialisation and infrastructure provision, local authorities increasingly worked together, primarily
in the areas of water supply, public health and sewage disposal. Initially, these associations were
voluntary, but in many countries, they were limited to narrow, technical objectives (e.g. the maintenance
of waterworks).!

Following the change of regime, 2,457 local authorities were established in Hungary, including
many small villages with limited administrative capacity. Act LXV of 1990 provided for the
establishment of voluntary associations, particularly for the joint organisation of public services. 2

The concept of micro-regions took shape in 2004 in Act CVII of 2004 on multi-purpose micro-
regional associations of local authorities.® The Act was enacted to institutionalise multi-purpose micro-
regional associations of local authorities, to promote the coordinated development of micro-regions, and
to ensure a balanced improvement in the standard of local authority public services. Act CLXXXIX of
2011 on Local Governments in Hungary (hereinafter: Métv.) and the new laws on public education,
healthcare and social services significantly centralised the provision of public services, thereby
transforming the role of the associations.

! Hulst, Rudie & Montfort, Andre van (2007): Inter-Municipal Cooperation in Europe. Springer

2 So6s Géabor (2005): Kicsik és szétszortak. A magyar onkormanyzati rendszer problémai. MTA Politikai
Tudomaényok Intézete

3A telepllési 6nkormanyzatok tobbcéll Kistérségi tarsulasardl szoldé 2004. évi CVII. torvény (last download:
2025.07.22.)
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However, this system was short-lived, as from 2013 the majority of public services (schools,
hospitals, administrative matters) were nationalised (KLIK, district offices), meaning that in many cases
the associations became redundant.

Chapter 11l of Act LXV of 1990 on Local Governments (hereinafter: Otv.) dealt with
associations of local authorities. Upon its promulgation, the Otv. stipulated that associations established
by local authorities are legal entities. Due to Hungary’s settlement structure consisting of small villages,
cooperation between local authorities and the organisation of associations carries great weight in terms
of their operation. 4

Associations of local authorities are formed based on an agreement between the representative
bodies, with the main aim of performing tasks and exercising powers more efficiently and effectively.
Such an association is a legal entity. The Local Government Act regulates their agreements, organisation
and operation in detail. > As with local authorities, the metropolitan government offices are responsible
for supervising the legality of the association. The government office is authorised to convene the
association’s council, has the right to request information, and may impose fines for legality supervision
fines on the association. As the association is a legal entity, it may have its own assets and an asset
manager.

The association’s tasks may include, amongst other things, law-making (only in the case of
associated representative bodies), determining child protection benefits, disbursing various social
benefits, maintaining and caring for the cemetery where a public cemetery is in the relevant
municipalities, waste management, kindergarten educationeducation, and the maintenance of
kindergarten education. ©

The organisational framework is governed by the Local Government Act. Associations decide
by resolution on the assumption of tasks and powers. In the event of disputes arising between the local
authorities within the association, the Regional Court at the association’s registered office shall decide.’

Associations are well-established instruments of local government cooperation, and the freedom
to form them is also an important constitutional right. The spectrum is broad, ranging from the joint
performance of tasks, through associations for the maintenance of institutions, to their associated
representative bodies. Today, the issue of micro-regions is perhaps the most important among the
various aspects of associations. Nevertheless, cooperation between local authorities in micro-regions is
generally irregular and sporadic. The reasons for this may include conflicts of interest, differences in
size, or even the unresolved nature of some local dispute, which has, incidentally, already faded into the
mists of time. Yet the principle of subsidiarity does not merely require that every problem be solved
where it arose or where it exists; it also implies that local authorities must assist one another.

In addition to local government associations, the Local Government Act provides for other
similar institutions, in which case it is important to define precisely what the function of each is.The
regulatory framework relating to associations is multi-layered in Hungary. Firstly, Article 10 of the
European Charter of Local Self-Government &, concerning the right of association, stipulates that local
authorities are entitled, within the scope of their powers, to cooperate and form associations with other
local authorities to address tasks of common interest. The next level is the Fundamental Law; Article
32. k) provides that they may freely form associations with other local authorities, establish interest
groups, cooperate with local authorities in other countries within the scope of their tasks and powers,
and become members of international local government organisations.

The most important of the guaranteed provisions is that the law must require small settlements
to organise themselves into mandatory associations. The next criterion set out is that the tasks to be
carried out jointly with the association must be defined, and the local authority may stipulate that it will

4 A helyi 6nkormanyzatokrol sz6l6 1990. évi LXV. torvény

SFabian Adrian: Kommentar az onkormanyzati torvényhez, Budapest, Complex Kiadd Jogi és Uzleti
Tartalomszolgaltatd Kft. 2013. 240-245. o.

& Horvath M. Tamas: Helyi kozszolgaltatasok szervezése, Budapest-Pécs, Dialdg Campus,2002. 180-181. o.

" MGtv.94-95. §

8 A helyi Onkormanyzatok Eurépai Chartajarél sz6l6, 1985. oktdber 15-én, Strashourgban kelt egyezmény
kihirdetésérdl szold 1997. évi XV. torvény (last download: 2026.05.07.)
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voluntarily take on tasks which it currently performs itself. The organisational structure and operation

of mandatory associations must also be defined. Their financing system must be developed, and the
justification for their continued existence must be continuously reviewed.

Within the framework of the association agreement, the Local Government Act provides an
exhaustive list; the most important points are as follows:

It must include the name and registered office of the association, the names, registered offices
and representatives of the association’s members, the population of the municipalities belonging to the
association, and the tasks and powers performed by the association. Naturally, the scope of these tasks
may be broader; in practice, this is left to the members to agree upon.

The decision-making body of the associations is the association council. Another important
criterion regarding the maintenance and operation of the association is the determination of the level of
financial contribution from each municipal council. In some cases, associations are established using
assets provided under EU funding; this must also be specified in the association agreement. However, it
must also be stipulated what happens if a member fails to meet their financial contribution. It is essential
that the association reports on its operations to the members’ representative bodies at least once a year
to ensure that everything is proceeding correctly. The association’s audit procedures, the conditions for
amending the agreement, and the conditions for withdrawal and expulsion from the association must be
set out.

In the event of the dissolution of the association, the obligation and method of mutual settlement
of accounts between the members. In practice, however, the legislator leaves the further framework of
the regulations to the members here as well, since the Local Government Act stipulates that they may
otherwise lay down any further criteria in the agreement on which the representative bodies have agreed.

The Local Government Act stipulates that an association is established by the representative
bodies of local authorities through a written agreement. The agreement is signed by the mayor. A
qualified majority decision by each of the representative bodies participating in the association is
required for the approval or amendment of the association agreement, or for the dissolution of the
association. Membership of the association may be joined on the first day of the calendar year and
terminated on the last day of the calendar year; a decision to this effect must be taken by a qualified
majority at least six months in advance. The association may establish a budgetary body, an economic
organisation or a non-profit organisation to provide public services falling within its remit. A qualified
majority requires the affirmative votes of the number of members specified in the agreement, but at least
a number of members representing more than half of the votes of the members participating in the
association and more than half of the population of the municipalities.

There are four circumstances under which the association may be dissolved:

- if the period specified in the agreement has elapsed, or a termination condition regulated by
law has been met

- if the members of the association so decide by a majority

-by operation of law

- by virtue of a final court decision.

The simplest reason for termination is the expiry of time, if the operation was defined within a
specific time limit and ceases upon its expiry. The members themselves may also decide that they no
longer wish to operate as an association; in this case, a qualified majority vote is required for termination.
For example, this was the case with the ,,Dissolution of the Erd and Surrounding Area Regional Waste
Management Municipal Association” dated 31 December 2024, which was adopted as a resolution
following a proposal by the mayor, stating that the reason was a change in legislation, pursuant to which:
,.the public waste management duties of local authorities affected by the association’s activities, as well
as all duties and powers of local authorities and associations relating to public waste management
services, ceased on 1 July 2023. In view of this, pursuant to Section 91(b) of the Local Government Act
and Chapter XV, Section 2(a) of the Association Agreement, all members have resolved to dissolve the
Association.”  The resolution on dissolution must specify the reason for dissolution, the remaining
assets and their disposition, and must indicate whether the association has any outstanding debts. With
the transfer of waste management powers, we can find many similar resolutions.

However, even a final court ruling may declare the dissolution of the association pursuant to
Section 91(d) of the Local Government Act. Under the Local Government Act, this can only occur if,
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in the exercise of its powers of legal supervision, the government office finds that the formation of the

association was unlawful; in such a case, the court may declare the agreement establishing the
association to be unlawful, which results in the dissolution of the association.

11. Joint municipal office

Another similar institution within the context of associations arises among local authorities: the
joint local authority office. A question frequently raised in legal literature in this regard is whether the
joint office constitutes an association. Given that the establishment of joint offices is mandatory in cases
specified by law, and that the head of the government office or the government commissioner may also
establish them, the joint office can in fact be regarded as a mandatory association under Article 34(2) of
the Fundamental Law. ° A joint municipal office is, in practice, a mayor’s office established and operated
by several local authorities; it was previously known as a ‘district notary’s office’. The Local
Government Act stipulates that local authorities with a population of less than 2,000 may not maintain
an independent mayor’s office and must join to form a joint local government office. Of course, there is
no obstacle to establishing a joint local government office on a voluntary basis even for local authorities
with a population of over 2,000. The organisational structure is determined by the representative bodies
concerned in their agreement. In addition, the agreement must also include the names of the local
authorities, the resolution, the seat of the joint local authority office, its name, the contribution towards
its maintenance, the procedure for exercising employer’s rights, and the procedure for meetings of the
representative bodies. 1° The office’s most important tasks include preparing decisions and organising
their implementation. As it prepares decisions for several representative bodies, it is essential that it
considers the specific characteristics of each municipality. '

In the case of a joint office, administrative procedures must be organised, and it must be
allocated which days clients can conduct business at which office. In practice, this works in a similar
way to, for example, the district GP system, where the doctor holds surgery for two days in one place
and two days in another. The same applies to the clerk. 2

Adam Varga takes the view in this regard that the joint municipal office is in fact an
administrative organisation aimed at performing tasks, rather than an institution aimed at maintaining
the office itself.*® On this basis, it can be said that joint municipal offices have unfortunately failed to
meet the criteria of efficiency and economy, given that the office itself operates independently in every
municipality, is open to the public, and employs at least one staff member; consequently, maintenance
costs have not been sufficiently reduced.

We can therefore see that the most important difference between an association and a joint
municipal office lies in the scope of the association’s tasks, whereas for a joint municipal office it
concerns the operation of the entire office and the performance of its duties, and the latter is mandatory
for municipalities with a population of under 2,000. A third concept is also worth clarifying, namely the
institution of the associated municipal council. A local municipal council may form an associated
municipal council with another local municipal council. In this case, they merge their budgets in whole
or in part, maintain a joint local government office and operate their institutions jointly. An important
rule, however, is that in matters affecting only the municipality in question, the municipal council of
each municipality decides independently. 4

® Nagy Marianna — Hoffman Istvan (szerk.): A Magyarorszag helyi 6nkormanyzatairdl sz616 torvény magyarazata.
Masodik, hatalyositott kiadas. Budapest, HVG-Orac, 2014. 214. o.

10 Bekényi Jozsef — Gyergyak Ferenc: Kozos dnkormanyzati hivatalok megalakulasa, a jelenleg még 6nallo
polgarmesteri hivatalok, korjegyzGségek atalakulasanak folyamata kozos hivatalla. Uj Magyar Kézigazgatas
2013/6. 1.

11 Belugyminisztérium: Jegyzd és Kozigazgatas 2012/4. A kozos onkormanyzati hivatalok megalakitasahoz — I.
rész

12 Belligyminisztérium i.m.

13 Varga Addm: A helyi 6nkorméanyzashoz valé jog alapvetd kérdései, PAzmany Press, Budapest, 2021. 203. o.

14 Magyarorszag helyi nkormanyzatairdl szol6 2011. évi CLXXXIX. térvény 56. §
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Compared to other forms of local government cooperation, an association is a much stronger

form. It is a voluntary or compulsory form of cooperation within which one or more matters falling

within the remit of local government are managed jointly, whilst respecting the autonomy of the parties.
15

In the first third of the 2010’s, there were nearly 1,200 associations operating in Hungary. These
were collaborations comprising 3-5 members, typically focused on a single objective. 1 By now, this
number has fallen significantly due to local government reforms. According to data from the Hungarian
Central Statistical Office (KSH), there were nearly 900 associations operating in Hungary in 2024.

I11. Associated local council

Under Section 56 of the Local Government Act, a local council may form an associated council
with another local council. In such cases, the councils merge their budgets in whole or in part, maintain
a joint local government office and operate their institutions jointly. The associated council decides on
its organisation and rules of procedure. A meeting of the local council must be convened at the initiative
of the mayor of any participating municipality. The aims of the associated representative bodies are
economy, so that they can perform their tasks with lower costs and shared resources; efficiency, on the
basis of which even smaller municipalities have access to professional administrative services; and
effectiveness, whereby they can perform joint tasks with a higher quality of service. !” Associated
representative bodies have not become widespread in our country.

V. Local government associations abroad

In terms of research methodology, | specifically examined countries with similar administrative
structures that have responded to the depopulation of small settlements by introducing the institution of
mandatory associations. The primary criterion for selecting the countries examined was that their
administrative systems, settlement structures or regional development issues should be comparable to
the Hungarian model in certain respects. The research focuses on European countries that have faced
challenges such as a large number of small settlements, a fragmented settlement structure, or issues
relating to decentralisation and the organisation of public services, and which have developed various
forms of association to address these issues.

IV. 1. Austria

The current Austrian spatial structure emerged following the 1848 revolution. The Republic of
Austria is a federal state comprising nine provinces. The Austrian term for these is ‘Land’, similar to the
German term. The provinces, however, are smaller and their powers are more limited; this constitutes a
kind of “centralised federation”.®® Its local government system is single-tiered; there are no regional
authorities. Vienna, however, has a special status, possessing autonomous provincial rights. In the
Austrian public administration, we also find so-called ‘district-level cities’, which perform both
municipal tasks and the tasks of the districts. To address differences in size, the Austrian public
administration also makes use of mandatory associations. The districts act as intermediaries between the
provinces and the municipalities. These are decentralised units headed by a district chief. To organise
regional development administration, the Austrians hold provincial assemblies. *°

15 Barta Attila: A helyi onkormanyzatok lokélis egyiittmiikodési lehetségei, kiilonds tekintettel a tarsuldsi
megoldasokra 2022. 5. o.

16 Barta Attila: Onkormanyzati tarsulasok a helyi kérnyezetvédelmi feladatok ellatasaban. In: Fodor LaszI6 —
Béanyai Orsolya (szerk.): A telepulési dnkorményzatok szerepe a kornyezeti politika és jog alakitasaban.
DUPRESS, Debrecen, 2017. 115. o.

vigvari Andras: Koltségmegosztasi technikak az onkormanyzati tarsulasoknal: Kozpénziigyek, 6nkormanyzati
pénziigyek KIK-KERSZOV, 2002, 17-18. o.

18 Wilfried SCHWENDEN: Federalism and Regionalism in Western Europe. A Comparative and Thematic Analysis.
Palgrave Macmillan, Basingstoke, New York 2006. pp. 224—.

19 Hoffmann i.m. 21-25. o.
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Section 2 of the Austrian Constitution lists the provinces by year. Section 11 sets out the powers
of the provinces. The Constitution not only contains the rules governing the division of powers and
responsibilities but also regulates functional cooperation between the two levels; this means that the
federal government and the provinces may enter into agreements with one another, and the provinces
also possess foreign affairs powers in areas falling within their jurisdiction. 2°
In the case of Austria, we can conclude that the institution of mandatory association was used
as a solution to the depopulation of small settlements.
We can see that subsidiarity and decentralisation are common principles in the Hungarian and
Austrian local government systems; furthermore, Hungarian legislation also draws on the principle of
autonomy.

1V.2. Germany

Germany is a federal state comprising 16 states, which function as federal states. In German,
these are known as ‘Lénder’. Administrative districts were characteristic of the old German
administrative system, but these were dissolved in the first half of the 21st century and transformed into
local government units within other states. Bavaria is unique in this respect, as it has a three-tier local
government system: the municipal level and two regional levels, the districts and the counties. The
population of the regional local government level ranges between 150,000 and 250,000, thus resembling
the Hungarian county level. In German public administration, the issues of economies of scale in small
settlements have been addressed differently from one state to another. Mandatory associations of local
authorities are common.?

In Germany, the two-tier local government system is based on the territorial units of districts
(Kreise) and municipalities (Gemeinden); large cities traditionally enjoy the special status of non-district
cities (kreisfreie Stadte), as they perform district functions in addition to the ‘normal’ tasks of local
government. In this respect, they are similar to what are known as “unitary’ authorities in the British
local government system.

In Germany, whether and to what extent inter-municipal bodies (Verbandsgemeinden,
Verwaltungsgemeinschaften, Amter, etc.) are established depends on the type of territorial reforms
implemented by the individual federal states in the 1960s and 1970s. in the ‘old’ Federal Republic and,
from the 1990s, in the eastern German states. On the one hand, some federal states, such as North Rhine-
Westphalia, opted for territorial reforms involving large-scale mergers, resulting in the creation of
merged municipalities (Einheitsgemeinden) with an average population of 40,000, thereby obviating the
need for further inter-municipal authorities. On the other hand, most federal states opted for smaller-
scale territorial reforms, retaining numerous existing, relatively small municipalities and establishing a
new level of inter-municipal administration (operating between the district and municipal levels) to
provide administrative support to the municipalities. The municipalities continued to exist as the
political units of local government. The number of newly created inter-municipal bodies varies from
state to state. 2

The German Constitution defines the division of powers between the Federation and the Lander.
It addresses the territorial integrity of the Lander, which it does not regard as absolute. The Constitution
introduced the category of so-called joint tasks. The essence of this legal institution is that the Federation
contributes to the performance of certain tasks of the Lander. These include, for example, higher
education, regional economic structure and the improvement of agricultural structure. 2

German legislation shows similarities with the Austrian model in several respects, as a
mandatory association system has been established to prevent the depopulation of small settlements.

1VV.3. Spain

20Fabian Adrian: Valogatott eurdpai 6nkormanyzati modellek, Institutiones juris, Dialég Campus Kiadd, Budapest,
2012.11., 36. 0.

2L Fabian i.m. 20. o.

2 H.Wollmann-G. Bouckaert: State Organisation in France and Germany between Territoriality and
Functionality, Higher School of Economics, issue 2-3, 2007, 59-90. o.

2 Fabian i.m. 20.0.
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In Spain, the regions are represented by 17 autonomous communities. The decrees of the
autonomous communities have the force of law; in the event of a conflict with central legislation, the
Constitutional Court decides. In Spain, the Constitution designates the region as an autonomous
community. The autonomous communities are based on the so-called Statute of Autonomy, which is
their fundamental organisational norm, and which is regarded as an integral part of the Spanish legal
system. %

In Spain in the 1970s, a distinctive response was devised to address overcrowding in major
cities: another aspect of Spanish regional policy, linked to the pillars of the development strategy, was
the ‘descongestion poligonos de descongestion’. In 1964, five poligonos were established, reportedly to
alleviate the pressure from Madrid by encouraging industry to relocate out of the metropolis, thereby
also addressing overpopulation. These “poligonos” are Toledo, Guadalajara, Arando de Duero, Alcazar
de San Juan and Manzanares. Businesses seeking to decentralise and set up in the ‘poligonos’ can access
official loans and enjoy tax exemptions. Without a detailed examination of the social costs of
agglomeration — and no such study has been carried out in Spain — these costs may be exaggerated. The
policy may have emerged from the application to Madrid of generalisations drawn from experiences in
major foreign cities and from an excessive reliance on a single indicator of road traffic growth. %

Based on the above, it can therefore be said that autonomy is much more prevalent in Spain than
in Hungary; the 17 autonomous communities do not allow villages to become depopulated, and the
situation observed in Hungary is not evident there.

1V.4. France

Before 1982, France was still a model of a centralised state. In Napoleon’s time, local
government at the departmental and municipal levels was under state supervision. The departments were
headed by a prefect, who was in turn directed by the Minister of the Interior; thus, sovereignty was not
evident in this system. Later, changes led to the establishment of local government units, which, under
the 1982 decentralisation law, the Loi Defferre, were organised into counties and regions, which were
granted significant powers. As a result, the powers of local councils are limited, meaning that small
settlements have remained autonomous. 2

In terms of the level of local government, the 1982 decentralisation primarily benefited the
departments (as the intermediate level of local government, particularly in the area of social policy), but
it also expanded the functions of municipalities (particularly around urban planning and development).
Although a significant step was undoubtedly taken towards the introduction and consolidation of area-
based local government and a democratically elected (nascent) multifunctional level of government, the
political and functional merits and advantages of this step were called into question from the outset for
several reasons. %’

The French regions have constitutional status. The French Constitution enshrines the process of
regionalisation with constitutional force, whilst referring the details of the regulations, and the division
of competences between the territorial units and with the government, to separate laws. 2

Political strategies developed at national level were implemented through vertical sectoral
(broadly speaking, highly specialised) administrative structures — each strategy fell within the remit of
a specific ministry, and its implementation was directed by a line ministry, with almost every
administrative structure staffed by a diverse administrative elite (grand corps). At the
regional/intermediate level, the counties operated as territorially defined administrative units within a
centralist model; headed by a prefect appointed by the central government, who was also required to
fulfil a coordinating role vis-a-vis the sectoral administrative units. In the nineteenth century, the
counties and municipalities (communes) were recognised as local government units operating within a
given area. At the same time, in the exercise of their (rather minimal) local government functions, they

24 Fabiani.m. 42.0.

%5 H.W. Richardson: Regional development policy in Spain, Urban Studies, 1971. 39-53. o.
2% Fabian i.m. 62.0.

27 H. Wollmann-G. Bouckaert i.m. 59-90. o.

28 Fabian i.m. 65. 0.
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were subject to the close supervision of the prefect, who checked not only the legality but also the

‘appropriateness’ of their decisions (similar to the German ‘Fachaufsicht’). In the Napoleonic model of

government, therefore, the implementation of political strategy at the local level was clearly subject to

the comprehensive control and coordination of state power in both local administration and local
administrative functions.?

In response to the large number of small settlements which were administratively unable to cope
with local government issues on their own, a law was passed as early as 1890 to ensure that officially
approved forms of cooperation between local authorities (Etablissements publics de coopération
intercommunale, EPCI), both single-purpose and multi-purpose. Since 1996, when urban communities
were established, further forms of inter-municipal cooperation between communities have become a
reality. Although the multitude of different inter-municipal bodies performs and coordinates an
increasing number of local government functions, these are accompanied by increasingly complex
institutional structures and overcrowding within the sub-regional space. The 1991 Loi Chevénement
was an attempt to simplify the excessive complexity of inter-municipal bodies. As the various forms of
inter-municipal cooperation, including the new forms of cooperation established thanks to the Loi
Chevénement, are governed not by directly elected councils but by councils indirectly elected by the
councils of the cooperating municipalities, a structural problem arises. Inter-municipal institutions are
taking on and performing an increasing number of local government functions, and as their councils are
not directly elected, they lack political legitimacy and a basis of their own. At the same time, the
participating local authorities possess political legitimacy through their elected councils, but the number
of their functions is steadily decreasing. In France, therefore, the sub-regional and local levels consist
of several different actors, including the peripheral branches of (vertical) sectoral administration, the
departments (as units of local government), the municipalities and the complex interplay of bodies
(syndicates, associations, etc.). *°

To overcome these differences in scale, the French public administration has established a
system of voluntary and mandatory associations, which now act as an intermediary level between the
municipality and the county.

In France, where, apart from an unsuccessful reform attempt in the early 1970s, no territorial
reform has taken place in the 35,000 municipalities, the average population of a municipality is 1,700.

IV.5. Italy

French influence had a major impact on Italy’s administration, which followed the French
model. The country was divided into county-level units governed by prefects, known in Italian as
‘province’. The powers of local authorities were limited, but began to expand from the 1970s onwards,
and regional authorities emerged. Their powers have continued to expand. 3!

Italy and local self-government are the subject of debate, specifically because two significant
processes are taking place in Italy regarding the administrative and political structure: one has a
centrifugal effect (a trend towards decentralisation), the other a centripetal effect (a trend towards
centralisation). In this context, it is also necessary to make use of the rich and diverse local government
structure. Clarifying the position of the impoverished South, as well as Italy’s place in international
political relations as a member of the European Union and one of the world’s most developed countries.
Italy, too, has had to implement institutional reforms, which are neither easy nor straightforward, and
which must take both processes — globalisation and localisation — into account. 3

The Italian Constitution recognises the autonomy of local authorities and administrative
decentralisation. The Constitution sets out in detail the organisation of regional authorities, whilst also
empowering the regions to regulate their own forms of government. The territory of the Italian regions
enjoys constitutional protection under the draft European Charter of Regional Self-Government, as the

2 H. Wollmann and G. Bouckaert, op. cit., pp. 59-90.

30 H. Wollmann-G. Bouckaert i.m. 70.0.

3L Fabian i.m. 43. o.

% Mirko KLARIC: Local Self-Government in Italy - Towards a New Model, Zbornik Radova Pravnog Fakulteta
u Splitu, 2005, 165-184. o.

-42-



Ott, Anett

Development opportunities for small settlements within the system municipal associations—

Mandatory association as a possible avenue for reform

Constitution lists them by name. Their merger and the creation of new regions are subject to
constitutional law and a referendum. *

Italy’s territorial administrative structure comprises four distinct branches of government:
central government, 20 regions, 103 provinces and 8,100 municipalities. There are currently more than
8,100 provincial and municipal authorities operating in Italy. The large number of small local authorities
is concentrated mainly in the regions of the Art Nouveau period. The role of the regions has changed
significantly because of the 1998 reforms, which led to the reorganisation of the Italian administrative
system to strengthen the role of local government and the regions as a second tier. As regards
administrative decentralisation, the most significant developments were the enactment of Law No. 59
of 1997 and Decree-Law No. 11998 (also known as the Bassanini Decree), which introduced a model
of administrative federalism into Italy’s administrative structure, closely resembling the federal model
of the German state organisation. Thus, in accordance with the principle of subsidiarity, the central
government has entrusted numerous administrative tasks to regional authorities, provinces and
municipalities.®

The Italian administration also saw the solution to proportionality issues in the association
system.

In the following, | have examined the situation in the Visegrad countries.

1V.6. Poland

Rural areas make up a large part of Poland’s territory. These consist of agricultural land (52.3%
of the country), forests (30.2%), other natural resources and built-up areas, as well as transport and
communication routes. In Poland, agricultural land is steadily shrinking, whilst forests remain stable and
are even expanding; the proportion of residential areas and transport routes is increasing. The area of
protected sites designated as environmentally valuable is growing slightly.

It has a vast territory and population, which is why its local government system is three-tiered:
local authorities, districts and towns with district status, and at the top, the voivodeships. Later, the local
authorities, districts and voivodeships were merged. The number of voivodeships was reduced to 16. %

In Poland, too, there have been initiatives towards smart villages, which have emerged primarily
in the context of sustainable development. The UN’s 2030 Agenda, published in 2020, also highlights
the mechanisms that need to be developed at international, national, regional and local levels to ensure
sustainable growth in rural areas. Given the significant diversity of rural areas, the set of 17 sustainable
development goals and 169 specific targets relating to such areas must be adapted to geographical
diversity and regional/local conditions, which enable the fight against poverty, climate change and
environmental pollution, and the provision of public safety and justice, etc. The management of land
use, and the creation of an optimal ratio and balance between agricultural, built-up and communication
areas, as well as areas comprising natural resources, is a key issue in rural development. ’s Agenda 2030
and the Paris Agreement represent one of the most ambitious international initiatives, combining future
economic development with environmental considerations. The concept of the ‘smart village’ emerged
in the context of implementing ‘Europe 2020°. This concept applies to rural areas and local (regional)
communities that wish to build their development on their own strengths and resources. In a smart
village, traditional and new networks and services are reinforced by digital technologies, ICT
innovations and better use of knowledge, which benefits the population and entrepreneurs. It is expected
that this concept will play an increasingly important role in the implementation of rural development
programmes in EU countries after 2020. The European Union’s concept of the smart village is being
implemented within the European Network for Rural Development (ENRD), established in 2008.*"

% Fabiani.m. 43. o.
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IV.7. The Czech Republic

The Czech Republic is very similar to Hungary in terms of both area and size. It has nearly 6,800
local authorities. It consists of 14 districts, known as ‘kraj’ in Czech. Here too, regional development
regions have been established, eight in total.

In the Czech Republic, the administration of a municipality is shared between the municipal
council, the mayor and the municipal council. The municipal council is an executive body of the
municipal assembly; acting within its remit and powers, it is accountable to the municipal assembly. Its
meetings are convened and chaired by the mayor, and as a rule, these meetings are not open to the public,
unlike those of the municipal assembly. The municipal office assists with administrative preparations.

In the Czech Republic, it is the ‘Kraj’ regions that hold these 6,800 local authorities together
and protect them from depopulation.

From the Czech perspective, the greatest driving force behind the growth of settlements can be
traced back to Czech industrialisation, when more than a quarter of rural areas had a plant or factory by
the first half of the 20th century. As part of the urbanisation cycle, the process of suburbanisation further
increased the population. %

1V.8. Slovakia

The organisational framework of the Slovak local government system began to take shape in
the period following the change of regime. The first step was the reorganisation of territorial state
administrative bodies in 1960, in line with efforts towards decentralisation; however, the establishment
of district and regional local authorities did not take place until 2000. *

The Slovak local government system, partly guided by the experiences of the socialist era, was
built on a community-based foundation. The result was, on the one hand, a fragmented settlement
structure, and on the other, as in many other European states, the legislature delegated a considerable
number of tasks and powers to the local level in Slovakia. The Constitutional Court is responsible for
ensuring that regulations are in accordance with the Constitution and the laws. Local authorities can in
fact be regarded as a manifestation of popular sovereignty within the Slovak state structure, from which
it follows that local municipal and district authorities are accountable to the people, and that voters play
a decisive role in their establishment. The municipal council of the municipality ( ) decides on local
public affairs within the framework of the law and within its original remit, including: determining the
basic principles of the management of municipal assets, adopting the municipality’s budget, adopting
the municipal development plan, decides on the introduction and abolition of local taxes and other
charges, decides on borrowing, issues binding legal regulations, is authorised to establish economic
organisations and budgetary bodies, and supervises their operation; it may also establish bodies
necessary for the administration of the municipality and is authorised to confer honorary citizenship. In
Slovakia, the mayor is elected by the electorate for a four-year term and is the municipality’s highest
executive body, responsible for administering public affairs within the municipality’s territory and
representing the local authority in dealings with other bodies and third parties. In Slovakia,
municipalities with larger populations are entitled, at their own discretion, to establish an executive
municipal council. A distinctive institution in Slovakia is the chief auditor, who is elected by the
municipal council for a six-year term; however, neither the mayor nor a municipal councillor may hold
this office. The chief auditor’s duties include the management of municipal assets and the auditing of
the revenue and expenditure sides of the municipal budget. 4°

The territorial model of Hungarian public administration is applied in Slovakia. There are 79
districts within its territory, and development tasks are carried out by the districts.

38 Horeczki Réka: Kelet-eurdpai kisvarosok fejlédési tendencidinak értékelése a XX. szdzadban in: Lengyel 1. —
Nagy B. (szerk.) 2016: Térségek versenyképessége, intelligens szakosodasa és Ujraiparosodasa, JATE Press,
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1V.9. Romania

Article 120 of the Romanian Constitution deals with the fundamental principles of local self-
government; paragraph (1) states that public administration in territorial administrative units is based on
the principles of decentralisation, local autonomy and the reconcentration of public services.

Romania’s situation was most significantly influenced by its accession to the European Union,
as the legislative framework for spatial development was established at that time. The Romanian
National Spatial Development Programme defined the objectives of spatial development as
strengthening the polycentric nature of the urban network, enhancing the role of small and medium-
sized towns, and halting the deterioration of living conditions in rural areas. %% It was the latter objective
that had the greatest impact on small settlements.

A structural analysis of the local economic system shows that Romania generally displays clear
signs of underdevelopment. One symptom of this underdevelopment is the significant disparity between
the level of development in rural and urban areas. Another significant problem hindering Romania’s
development relates to the quality of human resources. Although the Romanian countryside accounts
for half of the country’s population and the same proportion of the nation’s active workforce, the quality
of the labour force is relatively low. This is due, on the one hand, to the ageing trend of the rural
population. To a certain extent, the young and competitive rural workforce tends to migrate to urban
centres (although this is not a widespread phenomenon). On the other hand, young people in Romanian
villages are turning away from economic activities in their local villages, preferring instead similar
activities in Western economies. There is a clear difference between rural and urban areas in terms of
education. Firstly, the rate of participation in the education system is lower in Romanian villages than
in towns. There is a significant difference in the education index between urban (0.982) and rural (0.786)
areas. The main source of these differences lies in the lower literacy rate (the difference is just three
percentage points in favour of urban areas) and largely in the level of educational attainment. Thus,
among urban dwellers, the number of those enrolled in the three educational cycles is double that in
rural areas (93% vs. just 45%), whereas in the secondary and higher education cycles, the ratio among
rural residents is a mere 1 in 3. The reason for this is that, due to poor financial circumstances, very few
families can afford to support their children in pursuing school and university studies, which are largely
carried out in towns and cities. It should be added that many schools in Romanian villages employ
unqualified teachers.*®

An overview of economic and social life in rural areas shows that the main local factors
hindering development can be grouped around infrastructure deficiencies and a decline in investment in
human resources. Yet despite this situation, there are numerous opportunities that could prove fruitful
in radically transforming living conditions in Romanian villages. The most important resource for
overcoming the underdevelopment of Romanian villages is the National Rural Development Plan.
Aware of the significant disparities between town and village, the Romanian authorities have developed
a strategy financed by national and European funds worth over 11 billion euros for the period 2007—
2013. The aim of the plan is to increase the competitiveness of the agri-food sector and forestry, improve
the quality of the rural environment, encourage the diversification of the economic structure of rural
areas, and promote rural development initiatives. A comparison of the level of development between
urban and rural areas in Romania shows that, according to modern economic criteria, the Romanian
countryside exhibits signs of underdevelopment. This poses a particular problem for Romanian society,
as half of the country’s population lives and works in such conditions. Rural development must therefore
be a task of strategic importance for the national authorities. In the process of reducing development
disparities between rural and urban areas, both obstacles and opportunities must be taken into account.
Thus, the most significant problems arising in the course of Romania’s rural development process relate
to the poor quality of infrastructure and relatively modest investment in human resources. However,

41 Petronela Zaharia, Irina Biloseac: Decentralization and local autonomy-local public management defining
principles, Annales Universitatis Series Oeconomica, 11 (2), 2009. 805-812. o.
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these obstacles can be overcome through public and private investment, by capitalising on the

advantages of a low-cost labour force and the natural environment conducive to agritourism. We

therefore have reason to believe that, in the medium and long term, the development of rural areas in

Romania will reduce the disparities between the country’s rural areas and the development of villages
in Western Europe.*

Under the 2001 law, there are two types of settlements in Romania: urban and rural. These are
further classified according to rank. These classifications are based on geographical location, population
size, catchment area, accessibility, infrastructure, the presence of financial functions, the existence of
public administration and the judiciary, environmental protection, public order and public safety. 4
These criteria are very similar to Hungary’s settlement classification system.

It is very important to note that in Romania, the law restricts the fragmentation of municipalities,
stipulating that a settlement must have a population of at least 1,500 if it wishes to remain independent.*®

This regulation therefore completely prevents the existence of independent small settlements in
Romania. In my opinion, if this were introduced in Hungary, it would act as an incentive for settlements
and perhaps they would begin to promote themselves as potential places to live. Of course, it is another
matter to what extent these conflicts with the principle of subsidiarity, or what constitutional limitations
there might be.

V. Proposed solutions for cooperation between local authorities

Based on the above, in my opinion, the institutions outlined above should be merged to create a
single large institution, or consideration should be given to establishing a completely different, task-
oriented institution, since, if local authorities continue to set up more and more commercial companies,
this will tend to hinder development if they are barely able to fulfil their own duties.

V.1. Combining the joint local government office and the association: Mandatory
association

The system of joint local government offices and the institution of local government associations
are two distinct yet related structures within the Hungarian local government system. Joint offices
primarily serve to ensure the efficient performance of administrative tasks, whilst local government
associations provide a framework for cooperation between local authorities in the provision of public
services and development. However, the current regulations are based on voluntary participation, which
often results in fragmented operations with a lack of resources. Combining the two institutions would
create a new, mandatory form of association that would encompass both joint administrative
management and the integrated organisation of public services. This would ensure the optimal use of
resources, reduce duplication and increase the administrative and service capacity of smaller
municipalities. Whilst preserving the legal autonomy of municipalities, the new model would establish
a nationally uniform, transparent and efficient local government structure through mandatory
cooperation. The joint office currently focuses only on administrative tasks and does not manage public
services (e.g. nurseries, social care) in an integrated manner. Most associations are voluntary, so
coverage and efficiency vary from municipality to municipality. Duplication is common in smaller
municipalities.

A new legal institution: the merger of the rules governing joint local government offices and
local government associations within the Act CLXXXIX of 2011 on Local Governments of Hungary
(M6tv.), thereby establishing the institution of mandatory association.

Article 34(2) of the Fundamental Law has created the theoretical possibility of ordering
mandatory associations. Jozsef Petrétei and Péter Tilk also explain what rules could be used to establish
a system of mandatory associations. In their view, the most important of the safeguard provisions is that
the law must require small settlements to organise themselves into mandatory associations. As a further
criterion, they explain that the tasks to be performed jointly by the association must be defined, and the

4G. Mursa, Roxana PARASCHIV i.m.148.0.
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local authority may stipulate that it will voluntarily take on tasks which it currently performs itself. Its

organisational structure and operation must also be defined. Its financing system must be developed,

and the justification for its continued existence must be continuously reviewed. It would be necessary

to introduce compulsory membership for settlements below a certain population threshold, e.g.

settlements with fewer than 5,000 inhabitants would automatically be organised into a compulsory legal
form.

With regard to responsibilities, it is essential to consolidate administrative tasks, provide
integrated public services (nursery schools, social services, transport developments, etc.), and combine
development planning, grant management and the organisation of cultural programmes. In terms of its
organisational form, it would be an independent legal entity with its own budget and shared institutional
maintenance, thereby reducing operating costs and allowing the remaining funds to be channelled into
development.

In my opinion, by combining the foreign examples outlined above with the two local
government associations in Hungary, we can find a solution to the problems faced by small settlements.

V.2. Civil law partnership agreement

The civil law partnership agreement is governed by Book 6 of Act V of 2013 on the Civil Code
#(hereinafter the Civil Code), under which the parties undertake to cooperate in order to achieve their
common objective and to make the financial contributions necessary for the realisation of that common
objective. The subject of the financial contribution may be money, property of monetary value, a right
of monetary value or any other service, in particular personal labour.

The profits and losses of the joint activity are shared among the members in proportion to their
contributions.*

The members are jointly authorised to manage the affairs of the partnership. The members may
also agree to authorise a specific member or members to manage the affairs; in such cases, members not
expressly authorised are not entitled to manage the affairs. If several members are jointly authorised to
manage the affairs, the members authorised to manage the affairs shall take management decisions
unanimously. No person outside the company may be authorised to manage the affairs. The management
of the affairs must be carried out in person. In practice, therefore, they may appoint one of the mayors
to exercise the company’s rights.

Every member is entitled to be informed of the progress of affairs, and in particular to inspect
the relevant documents and books. Any agreement between the parties to the contrary is void.

The contract may also be terminated by extraordinary notice for good cause. For example, if
one local authority fails to make the required contribution or breaches the terms of the contract, such as
by failing to consult with the other members on an important matter.

The contract shall terminate upon the death or dissolution of any member. The remaining
members may unanimously decide to keep the contract in force without the deceased or dissolved
member. Following the termination of the agreement, a settlement of accounts must take place between
the members. Any agreement that excludes such a settlement in advance is void. During the settlement
of accounts, the joint assets must be divided among the members in proportion to their contributions.
Items provided for joint use must be returned to the owner.*

A civil law partnership agreement is most suitable for project-based collaborations, such as
research programmes, start-up collaborations between small businesses, the joint provision of services,
and the performance of local government tasks; where parties do not wish to establish a commercial
company, a civil law partnership agreement may provide a solution.>°

Based on known examples, we can see that civil law partnership agreements are established in
many places for jointly owned flats that cannot operate as a block of flats. A typical example is jointly
owned property in the Lake Balaton holiday resort area that is not operated as a block of flats.

47 A Polgari Torvénykonyvrél szol6 2013. V. térvény (last download: 2025.07.29.)
48 a Polgari Torvénykonyvrdl szol6 2013. V. térvény (last download: 2025.07.29.)
49 a Polgari Torvénykonyvrdl szol6 2013. V. térvény (last download: 2025.07.29.)
%0 Balazs T6key: Civil law aspects of partnership agreements, HVG-ORAC, 2017, pp. 89-91.
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Under the Local Government Act, Hungarian local authorities are permitted to cooperate with

one another through partnership agreements or other contracts; the forms of such cooperation — which

are the subject of this study — include local authority partnerships, joint local authority offices, the

establishment of commercial companies, and civil law partnership agreements. It should be noted,

however, that these are less common but possible forms; they are used not for the performance of public

tasks but for project-based cooperation. These projects may include joint tourism programmes, cultural

or sports projects, cooperation within the framework of EU calls for proposals, or smaller joint services.

It is very important to note that this is not recommended for the performance of public tasks, as,

for example, in the case of water management or social care, a local authority association must be

established. At the same time, it is nevertheless a very useful form of cooperation, given that local
authorities do not need to form a commercial company.

Conclusion

This study examined the situation of small settlements and the institution of municipal
associations from the perspective of how forms of association can contribute to the survival,
development and administrative viability of settlements with small populations. The research highlights
that Hungary’s settlement structure is highly fragmented, which poses significant challenges in terms of
the provision of public services, financing and ensuring adequate administration.

Based on the study, it can be concluded that although Hungarian legislation provides ample
scope for cooperation between local authorities, due to the voluntary nature of associations and the
centralisation of a significant proportion of public tasks, the system no longer fulfils the role it previously
played in supporting the functioning of small settlements.

In examples from abroad, mandatory association was one of the solutions used to address the
situation of small settlements. With the introduction of mandatory association, the benefits of a joint
local government office system and the association could be combined within a single institution, and
under the framework of mandatory association, settlements with a population of under 5,000 would be
required to maintain a mayor’s office, thereby reducing further costs; furthermore, the following would
have to be included within the scope of mandatory tasks: nursery schools, cemetery maintenance,
environmental health, cultural services, national defence, sport and youth affairs, local public transport
and district heating, and water utility services. In other words, all tasks that are effectively a matter of
public interest for the associated local authorities, are equally necessary in every settlement and depend
on the provision of the same infrastructure. This would be a good opportunity because it would preserve
the identity of the settlements, whilst at the same time reducing the burden and expenditure; the
remaining funds could be channelled into the development of the settlement. In my opinion, this reform
could be integrated into the current administrative structure and local government regulations.

Within the Hungarian local government system, it may be justified to establish a new, mandatory
form of cooperation that combines the advantages of a joint local government office and a local
government association. Such a model would enable the organisation of administrative and public
service tasks, reduce parallel operating costs, and could increase the development opportunities and
grant-application capacity of smaller settlements.

During the reform of the association system, particular attention must be paid to preserving local
autonomy and identity. Mandatory cooperation can only be effective in the long term if it does not result
in the abolition of local authorities or the erosion of their autonomy but rather serves to organise the
joint performance of tasks and development policy more efficiently.

In my view, rethinking the association system could, in the long term, contribute to
strengthening the ability of small Hungarian settlements to retain their populations, raising the standard
of public services, and the sustainable development of rural areas.
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Bevezetés

A tanulmany egy klasszikus jogelméleti probléma, a joghézag kérdésének rendszerezett attekintését
kivanja adni. A téma atfogo elemzése természetesen egy joval hosszabb és részletesebb, minden
bizonnyal monografikus szintii feldolgozast igényelne, kiilondsen, hogy joghézag-probléma a jogrol
alkotott elképzeléseink ‘1ényegi’ aspektusait latszik érinteni. Maga a joghézag-probléma sem egyetlen,
jol koriilhatarolhatd dilemmat jelent, hanem tdbb, egyméssal Osszefiiggd, tisztazatlan kérdést, a
meghatarozas nehézségeitol kezdve, a joghézagok lehetdségén at egészen azok megsziintetéséig. Jelen
tanulmany a fogalmi kérdések bemutatasaval és a joghézagok sziikségszer(iségének problémajaval
foglalkozik.

I. A joghézag fogalma
I.1. A joghézag tipusai

Sziikebb értelemben akkor beszélhetliink joghézagrol, ‘ha a hatalyos jogbol ‘hianyzik’ az iigy
eldontéséhez sziikséges norma, bar azt a jogrendszernek tartalmaznia kellene’.! Tagabb értelemben
joghézag all fenn minden olyan esetben, amikor nem lehet egyértelmiien megéallapitani, hogy milyen
szabaly vonatkozik az adott esetre. Ennek a meghatarozatlansagnak (bizonytalansagnak) tébb oka lehet,
az okok jellege szerint a tagabb értelemben vett joghézagoknak négy tipusat lehet megkulénboztetni: az
inszuffiencia, inkonzisztencia, indetermencia és axioldgiai joghézagot.?

1.1.1. Inszufficiencia -hézag

Az inszuffiencia-hézag lényegében a sziikebb értelemben vett joghézag esete: azért nem lehet
egyértelmiien megallapitani, hogy milyen szabaly vonatkozik az adott esetre, mert a jogrendszerbdl
‘hianyzik’ az ligy eldontéséhez sziikséges szabdly.

Az inszuffiencia-joghézagok kialakulasuk szerint Un. eredeti és szarmazékos joghézagok
lehetnek. Az eredeti joghézag azt jelenti, hogy a jogalkotd valamilyen hibat vagy mulasztast kovetett el,
mert elmulasztotta megalkotni azt a szabalyt, amit mar ‘eredetileg’ is meg kellett volna alkotnia, és a
jogalkalmazo6 emiatt nem talal szabalyt az adott eset eldontéséhez.® Szarmazékos joghézag esetén az
eredetileg hézagmentes szabalyozast kovetden 1étrejon egy olyan 1j tarsadalmi viszony, amelyet a jog
nem szabalyoz, de a szabalyozasa — érzésiink szerint — sziikséges volna. Még ha el is fogadjuk, hogy
egy gondos jogalkotd képes ‘mindenre gondolni’ és egy hézagmentes eredeti szabalyozast alkotni, a
szarmazékos joghézagok kialakulasa elkeriilhetetlennek latszik.* A szarmazékos joghézagok létrejotte
mogott gyakran, de nem feltétlenil,® a tudomanyos-technikai fejlédés és az ezzel osszekapcsolddd
életviszonyok megvaltozasa all. Mo6r Gyula (1888-1950) példaja szerint az elektromos aram elterjedése
sajatos kihivas elé allitotta a jogalkalmazot a XX. szazad eleji Magyarorszagon: a lopas biincselekményi
tényallasa eredetileg csak ingd dolgokra vonatkozott, és mivel az aram nem szamitott ingé dolognak, az
aramlopas cselekménye elvileg nem volt lopasként szankcionalhat6.®

Aleksander Peczenik (1937-2005) az inszuffiencia-hézag kategériajan belul megkildnbozteti
annak egy specialis valtozatat, az Un. valddi joghézagot (genuine gaps).” Valddi joghézagrél lehet
beszélni példaul akkor, amikor egy magasabb jogforrasi szinten elhelyezkedd jogi norma (a.) explicit
modon eldirja egy alacsonyabb szintli jogi norma megalkotasat vagy (b.) rendelkezésének tartalma
implicit mddon feltételezi egy masik (alacsonyabb rendii) norma megalkotasat, ahhoz, hogy a norma a

1 Szab6 Miklés: Bevezetés a jog- és allamtudomanyokba. Bibor Kiadé, Miskolc, 2012. 131. o.

2 Uo. Peczenik, Aleksander: On Law and Reason. Springer Netherlands 2008. 18-20. o.

% Szab6 2012: i.m. 132. 0.

* Uo.

5 V6. Szabé Miklds példajat az élettarsak egymas kozti vagyonjogi viszonyainak —szabalyozasanak
sziikségességérol. Uo.

6 Ld. Mezei Péter: A birak szerepe a jogrendszerben — Szaz év magyar jogelméleti gondolkoddinak felfogasaban.
In Jogelméleti Szemle, 2003/1. szam. V6. Moor Gyula: Jogfilozéfia. Puski Kiadd, Budapest, 1994. 214. o.

" Peczenik: i.m. 19. o.
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gyakorlatban alkalmazhaté legyen, de a sziikséges norma mégsem kerll megalkotasra. Peczenik példaja
szerint a lengyel alkotmany korabban el6irta, hogy a birdkat valasztas utjan kell kivalasztani, de egyetlen
jogszabaly sem hatarozta meg, hogy pontosan kinek, milyen eljarasban kell ezt a véalasztast
joghézagoknal a szabalyozés hidnya nem pusztan egy ‘szubjektiv érzet’ egy tarsadalmi viszony
szabalyozatlansigaval kapcsolatban, hanem implicit vagy explicit modon a jogrendszer egy masik
norméja is megkoveteli egy olyan szabaly létét, aminek a megalkotésa azonban nem tértént meg.

A ‘valodi joghézag’ kategoridja kapcsolatba hozhaté a magyar alkotmanyjogban ‘mulasztisban
megnyilvanulo alaptorvény-ellenességként’ ismert jogintézménnyel. Az Alkotmanybirdsagrol szolo
2011. évi CLI. torvény (Abtv.) 46. § (2) bekezdése pontosan megadja, hogy mi minésiil a jogalkotoi
feladat elmulasztasanak: (1) nemzetkdzi szerz6désbol szarmazo jogalkotoi feladat elmulasztasa, (2)
kifejezett jogszabalyi felhatalmazasbol szarmazo jogalkotéi feladat ellenére nem kerdil sor a jogszabaly
megalkotésara, vagy (3) a jogi szabalyozas Alaptorvénybdl levezethetd lényeges tartalma hianyos.
Kiilonosen a (2) pont alapjan egyértelmii, hogy a jogalkot6éi mulasztas ‘valddi joghézagot® jelent,
amelynek megallapitasara az Alkotmanybirésag jogosult, amennyiben tovabbi feltételként az is teljesdil,
hogy a jogalkotdi mulasztas alaptorvény-ellenes helyzetet eredményez.® Ebben az esetben az AB
felhivja a mulasztast elkdvetd szervet — hataridd megjeldlésével — feladatanak teljesitésére,’® ami
azonban egyfajta lex imperfecta jellegii szabalyozas, vagyis a felhivas nem teljesitésének a jelenleg
hatalyos eléirasok szerint nincs szankcios kovetkezménye. '

1.1.2. Inkonzisztencia-hézag

Inkonzisztencia-hézag esetén azért nem lehet egyértelmiien megallapitani, hogy milyen jogszabalyt kell
alkalmazni, mert tébb, egymasnak ellentmondo tartalmd (inkonzisztens) jogszabaly is vonatkozik az
adott esetre. Az inszuffiencia-hézagtol eltéréen a bizonytalansag forrasa itt nem az, hogy ‘tal kevés’,
hanem az, hogy ‘tul sok’ szabalyunk van. Az inkonzisztencia-hézag tehat jogi normakolliziot
(normadsszelitkdzést) jelent és csak tagabb értelemben lehet joghézagnak tekinteni. A normakolliziok
feloldasara alapvetéen harom lehetéség van.

(1) A jogalkotd a jogszabaly modositasaval vagy hatalyon kivil helyezésével megsziinteti az
inkonzisztens szabalyozast. (2) Az Alkotmanybirésag, ha a kollizio eltéré jogforrasi szinten
elhelyezkedd normak kozott all fenn, a lex superior derogat legi inferiori elvét kdvetve az alacsonyabb
szintll jogszabalyt megsemmisiti. Azonos szintli jogszabalyok Osszelitk6zése azonban nem alapozza
meg az AB beavatkozasat, az AB gyakorlata szerint ‘az azonos szintli normaszdvegek lehetséges
értelmezési nehézsége, illetdleg az értelmezéstdl fiiggd ellentéte, dsszelitkozése Gnmagaban nem jelent
alkotményellenességet’ [35/1991. (VL. 20) AB hat.].*? (3) A jogalkalmaz6, amennyiben egy Ugy
eldontése soran normakolliziét tapasztal, harom alapelvet vehet figyelembe, amelyek sorrendet
(els6bbséget) allitanak fel az egymasnak ellentmondd szabalyok kozott. Fontos kiemelni, hogy ezen
elvek alkalmazasa nem jelenti azt, hogy barmelyik szabaly hatalyat vesztené: az ellentmond6 normak
kozul mindegyik hatadlyban marad (hiszen normak hatalyon kivil helyezésére csak a jogalkot6 és —
negativ jogalkotoként — az AB jogosult), ugyanakkor az adott ligyben az alapelvek altal meghatarozott,
‘er6sebb’ norma keriil alkalmazasra. A harom alapelv koziil az elsé a jogszabalyi hierarchiara vonatkozo
alaptorvényi szabalyokbodl kiolvashatd, a masik kettd azonban egyaltalan nem nyer tételes jogi

8 A Peczenik 4ltal ‘valodinak’ nevezett joghézag parhuzamba allithatd a Kelsen altal technikainak nevezett
® Az azonban tisztazatlan, hogy az alaptorvény-ellenes helyzet a 46. § (2) bekezdésben felsorolt esetek
bekdvetkezése esetén automatikusan megvalosul, vagy a felsorolt esetekben az AB-nak kiilén kell az alaptorvény-
ellenességet vizsgalnia. Kovécs Luca — Pozséar-Szentmiklosy Zoltdn: A mulasztas jogintézménye az
Alkotmanybirosag és a Kiria gyakorlatanak tikrében (2012—-2016). 2. 0. In MTA Law Working Papers, 2018/12.
szam. 1-23. o.

10 Abtv. 46. § (1).

11 Szabh6 Zsolt — Magyar Zsoka: Az Alaptorvény esete a kordbban megallapitott jogalkotasi kitelezettséggel:
igazolt mulasztas? 54-56. o. In Kézjogi Szemle 2013/4. szam. 54-58. o.

12 Szab6 2012: i.m. 134. o.
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szabalyozast.®® A lex superior derogat legi inferiori elve szerint a magasabb szintii szabély lerontja az
alacsonyabb szintlit. Ez vertikalis normakollizid, vagyis eltéré szinten elhelyezkedd jogi normak
Osszelitkozése esetén hasznélatos. A lex posterior derogat legi priori elve azonos szintli normak
kollizidja esetén iranyado és a normak megalkotasanak idépontjat veszi alapul. Lényege, hogy a késobb
keletkezett szabaly lerontja a kordbbit, mert ha a jogalkot6 egy adott kérdés rendezésére Uj szabalyt
alkotott, akkor feltételezhetd, hogy megvaltozott a kérdés rendezésére iranyul6 akarata és az Gjonnan
elfogadott szabalyt tekinti iranyadonak.'* A lex specialis derogat legi generali elve (a specidlis szabaly
lerontja az altalanos szabalyt) szintén azonos szintli normak kollizidja esetén alkalmazhato.
Magyarazataul az a feltételezés szolgal, hogy a jogalkotd azért szabalyozott kildn egy specialis
kérdéskort, mert azt az altalanos szabalyokhoz képest eltéréen kivanta kezelni.

1.1.3. Indetermencia hézag

Indetermencia-hézag esetén van szabaly az adott kérdésre, de az ‘homalyosan’ szabalyozza az adott
kérdest. A szabalyozas egyértelmiiségének hianya szarmazhat példaul abbol, hogy a jogszabalyban
hasznalt sz6 vagy kifejezés jelentése bizonytalan a hataresetek tekintetében (pl. az erdd szé esetében
nem egyértelmii, hogy pontosan hany fa egyiittallasa esetén lehet erd6rdl beszélni),'® de abbol is, hogy
egy adott szonak vagy kifejezésnek tobb jelentése is van (pl. a hdz sz6 egyarant jelélhet éplletet, de
uralkodéi dinasztiat is).1® A késébbiekben Herbert Hart (1907-1992) elmélete kapcsan latni fogjuk, hogy
Hart szamara a jogszabalyok bizonytalansaga elsésorban azok nyelvi indeterminaltsagaban keresendo.
Az indetermencia-hézag megsziintetése jellegzetesen jogértelmezéi tevékenységet feltételez, a
jogalkalmaz6 vagy a jogalkoto részérol.

1.1.4. Axioldgiai hézag

Axiologiai hézag esetén a jogrendszer szabalyozza ugyan az adott kérdést, de ezt az erkolccsel
ellentétesen, erkolcsileg nem elfogadhaté modon teszi. Az axiologiai hézag felfoghato olyan ‘kiils6’
normakollizioként, amikor nem a jogrendszeren beliil, vagyis kiilonb6z6 jogi normak kozott all fenn
kollizio, hanem jogi és erkdlcsi normak (esetleg jogi és mas tarsadalmi normak) dsszetitk6zésérél van
sz6."

1.2. A joghézag fogalma az angolszéasz jogi gondolkodasban

Az angolszasz jogelméleti hagyomany latszolag kevesebbet foglalkozik a joghézag problémajaval, mint
a kontinentélis jogtudomany. Az angol-amerikai szerz6k — ha egyaltalan kitérnek a joghézag kérdésére
— hajlamosak azt réviden, néhany oldalban, esetleg néhany mondatban elintézni.® A joghézagok altal
felvetett problémak azonban ‘rejtve’, legtobbszor az Gin. ‘nehéz esetek’ (hard cases) forméjaban itt is
megjelennek.’ Bar korantsem az egyetlen szerzd, aki ezzel foglalkozik, a nehéz esetek fogalmat
leggyakrabban Ronald Dworkin (1931-2013) munkassagaval szokas 6sszekapcsolni. Dworkin nem
definialja pontosan a nehéz eset fogalmat, ugy tiinik, hogy altalaban azokat az eseteket tekinti nehéznek,
amelyeket nem lehet egy elbre lefektetett, viligos szabdaly segitségével eldonteni.?® Szakirodalmi
forrasok a nehéz eset két tipusat kiildnbdztetik meg Dworkinnal: (1) olyan eset, amire nincs jogszabaly
(korabbi terminolégiank szerint l1ényegében az inszuffiencia-hézag); (2) illetve olyan eset, amire a

13 Trocsanyi LaszIlo — Schanda Balazs (szerk.): Bevezetés az alkotmanyjogba. Az Alaptorvény és Magyarorszag
alkotmanyos intézményei. HYG-ORAC, Budapest, 2014.

14 Szab6 2012: i.m. 134. o.

15 Peczenik: i.m. 17. o.

16 Peczenik: i.m. 18. o.

17 peczenik latszélag tagabban értelmezi az axioldgiai joghézag fogalmét, amennyiben azt a helyzetet is idesorolja,
amikor egy esetre nincs jogi szabaly, de az erkdlcs szabalyozza az adott kérdést. Ez az eset allaspontunk szerint
inkabb a jogi szabalyozés hidnyaként, vagyis inszuffiencia-hézagként foghato fel. V6. Peczenik: i.m. 20. o.

18 Chiassoni, Pierluigi: Interpretation without Truth. A Realistic Enquiry. Springer, Cham, 2019. 166. o.

¥ Uo. 172. 0.

20 Dworkin, Ronald: Taking Rights Seriously. Harvard University Press, Cambridge, Mass., 1977. 81. 0. Galeza,
Dorota: Hard Cases. 241. 0. In Manchaster Student Law Review, 2013/2. szdm, 240-266. o.
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vonatkozé szabaly hianyos, kétértelmii vagy ellentétes iranymutatast ad (korabbi terminologiank szerint
inkoherencia vagy inkonzisztencia-hézag).2! Dworkin a nehéz eset egy tipikus példajaként targyalja a
Riggs v Palmer esetet, ami — ahogy azt majd az eset részletesebb targyalasakor latni fogjuk — egy
inszuffiencia-hézag fennallasa miatt jelent ‘nehézséget’ a jogalkalmazd szamara.

Két tovabbi megjegyzés kivankozik a nehéz esetek és a joghézagok viszonyanak pontosabb
megértéséhez. (1) Egyrészt a kiilonféle joghézagok mellett mas tényezOk is megnehezithetik egy eset
eldontését, vagyis a nehéz esetek kore nem azonosithat6 kizarolag azokkal az esetekkel, amelyeknél
(szlikebb vagy tagabb értelemben vett) joghézag all fenn. Az eset tényeinek a megéllapitasa, a multbéli
torténések rekonstrualasa szintén nehézségeket okozhat a jogalkalmazé szaméara,?? de a nehézség forrasa
lehet moralis is, ‘amikor a szabély altal generalt eredmény, mindent figyelembe véve, problematikus’.?®
(2) Szabd Mikl6s arra is rdmutat, hogy egy eset ‘konnyli’ vagy ‘nehéz’ jellege nem az eset immanens
tulajdonsaga, hanem jogalkalmazéi dontés kérdése: a felek szamara akar a perbeli stratégia részét is
képezheti egy latszolag konnyli eset nehézz¢ alakitasa (nehéz esetként vald beallitasa), ha annak konnyi
esetként valo felfogasa nem a fél szamaéra kedvez6 dontéssel kecsegtet.?* Mindent egybevetve ugy tlinik,
hogy megadhatok feltételek, amelyek valoszinisitik ugyan egy eset konnyt jellegét, de nem garantaljak
azt: mint minden gyakorlati kérdésben, a jogi kérdések elddntésében is benne rejlik a bizonytalansag
lehetdsége.

I1. A joghézagok 1étérol

Annak ellenére, hogy a mindennapi és a szakmai nyelvhasznélat soran egyarant elfogadott
joghézagokrol beszélni, tobb szerzd elutasitja a joghézagok létezésének lehetdségét. A jogrendszerek
hézagmentességével kapcsolatban harom elméleti allaspont lehetséges. (1) Az els6 allaspont szerint
minden jogrendszer sziikségszertien hézagmentes, vagyis ezen iranyzat képvisel6i tagadjak a joghézagok
l1étezését. (2) A masodik allaspont az elsd allaspont ‘ellentéte’: a jogrendszerekben sziikségszertien jelen
vannak a joghézagok, azokat lehetetlen kikiiszobolni. (3) A harmadik, egyfajta ‘koztes’ allaspont szerint
az, hogy egy jogrendszerben vannak vagy nincsenek joghézagok, empirikus kérdés: elméletileg a
joghézagokat tartalmazo és a teljesen hézagmentes jogrendszer sem kizart, mindig empirikus vizsgalat
alapjan, egy konkrét jogrendszerrel kapcsolatban lehet megmondani, hogy az hézagmentes-e vagy
sem.?

Az els6 allaspont leginkabb a jogi pozitivizmus egyes iranyzataihoz, els6sorban a XIX. szazadi
torvénypozitivista szerzok, illetve Hans Kelsen elméleti munkéssagahoz kapcsolodik. A joghézagok
lehet6ségének elutasitisa ezeknél a szerzoknél Gsszekapcsolodik a jogrendszerek logikai zartsaganak
tézisével, miszerint minden jogrendszer ellentmondasmentes, zart egységet képez, amelyben minden
eset eldontésére van megfeleld szabaly; ha egy esetre a jogalkalmazé nem talal szabalyt, akkor azt kell
feltételezni, hogy az adott kérdést a jogalkotd nem is akarta szabalyozni (és szabalyozas hidnyaban az
adott magatartas megengedett). Erdekes modon ebbe az elsé csoportba sorolhatd egy masik, a jogi
pozitivizmus hagyomanyaitdl igen tavol es6 szerz6, Ronald Dworkin elmélete is: a jog integritasként
felfogott elmélete szerint a jogi szabalyozas hidnya vagy bizonytalansdga nem eredményez joghézagot,
mert ‘nehéz esetekben’, alkalmazhatd jogszabaly hianyaban, a jogalkalmazoé a jogrendszer elveinek
konstruktiv interpretacidja révén képes a jogrendszerben implicit médon adott (egyetlen) helyes dontés
feltarasara.®® A masodik éallaspontot, vagyis a joghézagok sziikségszerliségének allaspontjat képviseli
példaul a XX. szazad elején, német nyelvterileten kibontakozé szabadjogi iskola és a két vilaghaboru
kozotti idészakban, Amerikaban meghatarozova valo jogi realizmus iranyzata.

2L Galeza: i.m. 241-242. o.

22 57ab6 Miklos: Ars luris. A jogdogmatika alapjai. Bibor Kiadd, Miskolc, 2005. 51. o.

23 Szabhd Miklds idézi Frederick Schauert. Ld. Szab6 2005: 52. 0. Ez utobbi eset talan felfoghatd axiolégiai
joghézagként.

24 Szab6 2005: 48-52. 0.

% Atria, Fernando: On Law and Legal Reasoning. Hart Publishing, Oxford, 2001. 76. o.

% Soeteman, Arend: Logic in Law. Remarks on Logic and Rationality in Normative Reasoning, Especially in Law.
Springer-Science+Business Media, Dordrecht, 1989. 139. o.
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I11.1.A joghézagok lehetoségét tagado iranyzatok
11.1.1. A torvénypozitivistak

A német térvénypozitivizmus meghatarozo képvisel6je, Karl Magnus Bergbohm (1849-1927) volt az
egyik els6 szerzd, aki a jog hézagmentességének gondolatat kifejtette.?” 1892-es Jurisprudenz und
Rechtsphilosophie cimii munkéjaban egyértelmiien amellett foglal allast, hogy a pozitiv jogban
nincsenek hézagok.?® Az altala képviselt iires jogi tér elmélete szerint ‘ami nincs szabalyozva, az kiviil
esik a jogon’.?® Ezt a gondolatot Bernhard Windscheid (1817-1892) a jogrendszer zartsdganak mar
emlitett tételével egészitette ki.*

11.1.2.Kelsen allaspontja

Hans Kelsen (1881-1973) Tiszta jogtana hatarozottan elutasitja a joghézagok létét. Kelsen szerint
‘valosagos’ joghézagok nincsenek, mert a jogvitak mindig eldontheték az érvényes normék szerint.3! A
jogvitak lényege, hogy az egyik fél a masikkal szemben valamilyen igényt tdmaszt; az igénynek helyt
ad6 vagy elutasito birdi dontés attol fligg, hogy az esetre alkalmazandd jogi norma az igény alapjaul
szolgalo jogi kotelezettséget létesiti-e vagy sem. Mivel harmadik lehetdség nincs, mindig lehetséges
dontést hozni a térvény (jogszabalyok) alkalmazasaval: ha van érvényes jogi kotelezettség, akkor a
jogalkalmaz6 az igénynek helyt ad, ha nincs, akkor elutasitja. Ez utdbbi esetben nem kizéart, hogy valaki
‘ugy érzi’, hogy kellene lennie valamilyen jogi kotelezettségnek, illetve azt el6iro jogszabalynak. Ez a
joghézag azonban csak latszélagos: Kelsen szerint egy kotelezettséget el6ird szabaly hianyaban, a
kdvetelést elutasitd birdi dontés esetében is az érvényes jogrend keriil alkalmazésra, mivel a jogrend
tartalmazza azt az altalanos jogtételt, hogy amire valaki nincs kotelezve, azt szabadsagaban (jogaban)
all megtenni.®? Valosagos joghézagok tehat nincsenek, ‘joghézagokrol’ legfeljebb csak latszolagosan, a
pozitiv jog és egy igazsadgosabbnak, jobbnak, helyesebbnek vélt rend kozott fennalld kilonbségként
lehet beszélni.*

Kelsen kitér az uin. ‘technikai joghézagok’ kérdésére is. Ezekben az esetekben arr6l van szo,
hogy a jogalkot6 elmulaszt valamit szabalyozni, ami sziikséges lenne ahhoz, hogy a térvény egyaltalan
technikailag alkalmazhato legyen. Kelsen ramutat, hogy az ilyen ‘technikai joghézagok’ 1étét sokszor
azok a pozitivista gondolkoddk is elismerik, akik egyébként tagadjak a ‘valosagos’ joghézagok
lehetdségét. Kelsen azonban tagadja a technikai joghézagok 1étét is. Ugy véli, hogy a technikainak latsz6
joghézagok gyakran egyaltalan nem korlatozzék a szabalyok alkalmazéasat. Ha példaul a torvény
megszabja, hogy egy testiiletnek valasztas utjan kell 1étesiilnie, de ‘elfelejt’ rendelkezni a valasztas
maodjardl (pl. ardnyos vagy tobbségi, nyilt vagy titkos stb.), akkor ez nem teszi a torvényt
alkalmazhatatlanna; egészen egyszertien arrél van sz, hogy a valasztas barmely maddja térvény szerinti
lesz. Fogbsabb példa, amikor a torvény elrendeli, hogy egy adott testiiletet mindig a testilet elnékének
kell dsszehivnia, az elndkdt viszont a testiletnek kell megvalasztania, és a térvény nem rendelkezik a
testlilet 6sszehivasar6l abban az esetben, ha nincs elndk. Azonban Kelsen szerint itt sincs joghézag. A
torvény rendelkezése értelmetlen, de nem hézagos, mert van szabaly a testiilet 6sszehivasara: a testiiletet
minden esetben az eln6knek kell dsszehivnia, akkor is, ha torténetesen nincs elnok.®*

27 Takacs Péter: John Austin és a klasszikus analitikus iskola jogelmélete. ELTE AJK, Sisyphus Allam- és
jogbdlcseleti eléadasok, Budapest, 2010. 21. o.

28 Bergbohm, Karl: Jurisprudenz und Rechtsphilosophie. Duncker & Humblot, Leipzig, 1892. 373. o. ‘Aber die
Voraussetzung ist falsch: das positive Recht hat iiberhaupt keine Liicken [...].

29 Mezei Péter: A joghézag kérdése régen és ma. In Jogelméleti Szemle 2002/2 szam, 5. o.

%0 Takacs 2010: i.m. 21. 0.

31 Kelsen, Hans: Tiszta jogtan. Ford. Bib6 Istvan, ELTE Bibd Istvan Szakkollégium, Budapest, 1988. 56. o.

32 Uo.

3 Kelsen: i.m. 57. 0.

% Uo.
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Carlos E. Alchourrén (1931-1996) és Eugenio Bulygin (1931-2021) kritikdja szerint Kelsen nem
allithatja értelmesen, hogy minden jogrendszer sziikségszertien zart.® A probléma azzal a tétellel van,
ami — mint kordbban lattuk — Kelsen szerint ‘lezarja’ a jogrendszereket, nevezetesen, hogy ‘amire valaki
nincs kotelezve, azt jogaban all megtenni’. Ez a zardszabaly (closure rule) végsé soron inszuffiencia
hézagoktdl mentessé tehet egy jogrendszert, mivel ha valamire nincs szabdly, akkor arra Ggy kell
tekinteni, mint ami megengedett (akkor is, ha ‘elvarasainkkal’ latszolag ellentétes ez az eredmény és
gy érezzilk, hogy kellene lennie valamiféle szabalynak, ami mashogy szabalyozza az adott problémat).

Két lehetdség van arra nézve, hogy egy ilyen zardszabaly miképp ‘létezhet’, miképp lehet jelen
a jogrendszerekben. (1) Az egyik lehet6ség az, hogy a zardszabaly pozitiv jogi szabalyként kimondasra
kerll egy adott jogrendszerben. Ekkor a tétel alkalmas arra, hogy a jogrendszerben megsziintesse a
joghézagokat, hiszen a jogalkalmazd végsd soron erre a jogszabalyra hivatkozva el tudja donteni egy
latszolag szabalyozatlan eset kimenetelét. A probléma az, hogy ennek a zarészabalynak a léte esetleges
(kontingens), vagyis lesznek (lehetnek) olyan jogrendszerek, amelyek rendelkeznek, de lesznek
(lehetnek) olyanok is, amelyek nem rendelkeznek egy ilyen tételes jogi szabalyrdl. Val6jaban a legtobb
modern jogrendszer az utdbbi csoportba tartozik, hiszen legtébbszér nem Kkeriil explicit médon
kimondasra az a tétel, hogy ami nem tilos, az megengedett. Egyediil a biintetdjog képez kivételt ebben
a tekintetben, mivel a modern biintet6jogi kodexek rendszerint tartalmazzak a nullum crimen sine lege
elvet, ami értelmezhetd egyfajta zaroszabalyként a biincselekmények vonatkozasaban.*® Ha viszont a
zaro6szabaly pozitiv jogi léte esetleges, akkor senki, igy Kelsen sem allithatja értelmesen, hogy az 6sszes
jogrendszer sziikségszerlien hézagmentes. (2) A masik lehetdség, hogy a zardszabalyt nem tételes jogi
szabalyként, hanem ‘csak’ egy normativ logikai kijelentésként (propozicioként) fogjuk fel. A kérdés az,
hogy egy egyszeri normativ kijelentésként felfogott zar6szabaly megalapozhatja-e a jogrendszerek
hézagmentességét. Elso ranézésre az a normativ allitas, hogy ‘minden, ami nem tilos, az megengedett’
sziikségszeriien igaznak tiinik, vagyis egy olyan univerzalisan érvényes logikai alapigazsagként foghato
fel, ami az Osszes jogrendszerre nézve alkalmazhatd. Ahogy arra azonban Alchourrén és Bulygin
ramutat, kiilonbséget kell tenni a ‘megengedett’ kifejezés gyenge (negativ) és erds (pozitiv) értelemben
val6 hasznalata kozott. (2/a.) Gyenge értelemben az, hogy valami megengedett, annyit jelent, hogy nem
tilos. Ekkor a zar6szabalyunk annyit allit, hogy minden, ami nem tilos, az nem tilos. Ez egy trividlis,
nyilvanval6an igaz allitas, azonban a joghézagokat nem zérja ki, mert a jogalkalmazo szamara legfeljebb
csak azt a kdvetkeztetést engedi levonni, hogy ha valami nincs tiltva, akkor az nincs tiltva, de azt mar
nem, hogy az megengedett. (2/b.) A ‘megengedett’ kifejezés erds értelme szerint a zaroszabaly azt
jelenti, hogy ami nem tilos, az ‘ténylegesen’ megengedett. Kelsen a Tiszta jogtan els6 kiadasaban
minden bizonnyal ebben az értelemben kellett, hogy hasznélja a kifejezést, hiszen a zar6szabaly tételes
jogi szabalyként vald kimondasa nélkiill a ‘megengedés’ csak erds értelemben hasznalva tlinik
alkalmasnak a joghézagok lezarasara. Azonban a kritikusok szerint ez az Gt sem jarhatd,*” mivel
allaspontjuk szerint egy cselekmény tiltdsdnak hianyabdl nem lehet egy megengedd szabaly jogi 1étére
kovetkeztetni és egy logikai tétel — még ha logikailag igaz is — nem szolgalhat biréi déntés alapjaul.
Egyetlen jogi norma sem lehet érvényes csak azért, mert a logika szabalyai ezt diktaljak: a jogi norma
érvényessége és egy allitas logikai igazsaga két teljesen eltérd dolgot jelent.® Ebbél az is kdvetkezik,
hogy az ‘ami nem tilos, az megengedett’ tétele, logikai tételként értelmezve, nincs ellentétben a birak
azon szabadségaval, hogy megtiltsanak valamit, amit az érvényes tételes jog nem szabalyoz.*

Mindezek alapjan Kelsen kritikusai ramutatnak, hogy a Tiszta jogtan els6¢ kiadasaban
megjelend, joghézagokat elutasitd kelseni allaspont logikailag hibas és tarthatatlan. Sajat igazuk
megerdsitését latjdk abban, hogy allaspontjuk szerint Kelsen a Tiszta jogtan 1960-as masodik
kiadasaban mar feladja ezt a radikalis allaspontot és ‘kelletleniil’ ugyan, de elismeri a joghézagok
lehetdségét.

3 V6. Bulygin, Eugenio: Kelsen on the Completeness and Consistency of Law. In Carlos Bernal et al. (szerk.):
Essays in Legal Philosophy. Eugenio Bulygin. Oxford University Press, Oxford, 2015. 346-347. o.

% Uo.

37 Uo. V0. Soeteman: i.m. 141-142. o.

3 Soeteman: i.m. 141. o.

39 A zéroszabaly logikai tételként értelmezve csak annyit mond a birénak, hogy ugyanazon cselekmény egyszerre
(azonos iddpillanatban) valé megengedése €s tiltasa logikailag inkonzisztens és ezért kertilendd. Soeteman: i.m.
141-143. o.

40 Atria: i.m. 77-78. o.
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11.1.3.Mo6r Gyula a joghézagokrol

A magyar szerzOk koziil kiemelendé Moor Gyula (1888-1950) joghézagokrdl alkotott allaspontja. A
pozitivista tanokat kovetd Moor ugy gondolja, hogy ha ‘a jog valamilyen részletet nem szabalyoz, az
nem hézag, hanem jogilag kozombos, tehat szabadon lehet e tekintetben cselekedni’.*t Moor tehat
Kelsenhez hasonléan a jogrendszer logikai zartsdgat hangsllyozza és a joghézagok létét logikali
ellentmondasnak tartja. A jogalkotd kilénféle jogpolitikai megfontolasok alapjan (pl. a véaltozo
tarsadalmi viszonyokhoz val6 idomulas céljabol) természetesen véaltoztathat a fennallé jogszabalyokon,
azonban a joghézagra vald hivatkozas nem mas, mint a jogalkalmazo rejtett kisérlete arra, hogy a
fennall6 szabalyokkal kapcsolatos tarsadalmi elégedetlenséget és az ezzel Osszekapcsoldédd jogi
reformtorekvéseket egy latszolag a tételes jogban objektive fellelhetd, tényszeriinek tiin hianyossagra
vezesse vissza. Moor megfogalmazasa szerint: ‘Hogy miért nem 1ép fel ez a jogalkotas szempontjabol
csak tidvosnek tekinthetd jogkritika nyiltan, mint ilyen, a lex ferenda zaszlaja alatt, és miért nem harcol
nyilt sisakkal a rossznak tartott fennalld szabalyok megvaltoztatasaért, annak oka talan az, hogy a
torvényesség hamis latszataval, a lex lata megtévesztd lobogdja alatt konnyebbnek latszik kellden ki

nem érlelt reformtorekvéseket diadalra vinni’.*2

11.1.4.Ronald Dworkin allaspontja

Ronald Dworkin Kelsenhez hasonldan tagadja a joghézagok lehetéségét a jogrendszerekben, azonban
gondolatmenete — ahogy jogrol alkotott egész felfogasa — gyokeresen eltér Kelsenétdl.** Dworkin szerint
a jogrendszer szabalyok mellett elveket is tartalmaz, és a jogalkalmazd a jogszabalyok (a tételes
jogszabalyok és a common law precedensei) mellett ezekre az elvekre is tamaszkodhat a nehéz esetek
eldontésénél.** Klasszikus példaja a Riggs v Palmer eset,* amelyben New York allam felsébirosaganak
(New York Court of Appeals) arrél kellett dontenie, hogy Elmer Palmer, az Ugy alperese, 6rokolhet-e
nagyapja utan, akit éppen Palmer gyilkolt meg azért, hogy az 6roklés révén megszerezze annak
vagyonat.*® Az esettel kapcsolatos ‘nehézség’ az volt, hogy ebben az idében nem létezett olyan
jogszabaly (se torvény, se common law szerinti precedens), ami tiltotta volna az 6rokség megszerzését
egy ilyen helyzetben, vagyis Palmernek a hatalyos szabalyozés szerint meg kellett volna kapnia az
orokségét, annak ellenére, hogy biindssége egy korabbi biintetdeljaras soran bebizonyosodott és
emberdlésért jogerGsen szabadsagvesztésre itélték. Elsé pillantasra ez egy inszuffiencia-joghézagnak
tinik: a jog nem szabalyoz valamilyen kérdést, amit ‘érzésiink szerint’ szabalyoznia kellene.*” A bir6sag
végiill megtagadta Palmert6l az Orokséget, arra hivatkozva, hogy ‘minden torvényt és szerzodést
felhasznalasukban és hatalyukban korlatozhatnak a common law altalanos alapelvei’ és igy ‘[s]enkinek
sem engedhetd meg, hogy csalas vagy jogsértés révén hasznot huizzon, [...] avagy sajat biincselekménye
révén szerezzen tulajdont.’®

41 Pokol Béla: Jogelmélet — Tarsadalomtudomanyi trilégia 11. Szazadvég, Budapest, 2005. 254. 0. V6. Mezei 2002:
i.m.5.0.

42 Pokol idézi Moor Gyulat. Pokol: im. 254. o. V6. P8dor Lea: Adalékok a joghézag-problematika
elmélettdrténetéhez. In Doktori Miihelytanulmdnyok. SZE-AIDI, Gyér, 2017. 251-252. o.

43 Soeteman: i.m. 139. o. Takacs Péter: Ronald Dworkin — a ,, teljességeként felfogott jog” elmélete. In Szigeti
Péter — Takacs Péter: A jogallamisag jogelmélete. Napvilag Kiadd, Budapest, 2004. 108-119. o.

4 Dworkin, Ronald: Vajon szabdlyok rendszerébdél all-e a jog? In: Varga Csaba (szerk.): Jog és filozéfia. Antoldgia
a XX. szazad jogi gondolkoddsa korébdl. Otodik kiadas, Szent Istvan Tarsulat, Budapest, 2008. 383-417. 0. A
szabalyok és elvek kdzétti pontos kiilonbségtételhez 1d. 389-397. o.

4 Riggs v Palmer 115 N.Y. 506 (1889)

46 Dworkin 2008: i.m. 390. o.

47 Pontosabban a szabalyozas aloli kivétel hianyzik. A végrendeleti 6roklés kérdése szabalyozva volt, de az
amerikai (New York éllambeli) szabdlyok nem tartalmaztak ‘kivételt’ arra az esetre, ha a végrendeletben
orokosként megjeldlt személy az 6rokhagydé életére tort, vagyis az 6rokds akkor is megszerezhette az érokséget
érvényes végrendelet alapjan, ha az 6rokhagyo életét 6 oltotta ki. Wacks, Raymond: Understanding Jurisprudence.
An Introduction to Legal Theory. Third edition, Oxford University Press, Oxford, 2012. 122. o.

48 Dworkin idézi a birésag indokoléasat. Dworkin 2008: i.m. 391. o.
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Fontos hangsulyozni, hogy Dworkin szerint a birésagok a Riggshez hasonlé nehéz esetekben az elvek
értelmezésén keresztiil nem 1j szabalyokat hoznak Iétre, hanem ‘csak’ felfedezik azokat a
jogosultsdgokat, amelyek implicit modon, az elvek révén mar kordbban is adottak voltak egy
jogrendszerben.*® A birdknak — ellentétben a harti jogpozitivizmus allaspontjaval — nincs déntési
szabadsaguk a nehéz esetek elbiralasakor, hiszen ez lényegében azt jelentené, hogy a birdk ‘helyettes
torvényalkotokként’ funkcionalnak és ex post facto Uj jogszabéalyokat alkotnak.® A szabélyokbdl és
elvekbdl 4ll6 jogrendszer egy sszefliggd halot (seamless web) alkot,> amelyben mindig, még a nehéz
esetekben is, van ‘egyetlen helyes valasz’ a felmeriil jogvitara. Ez az allitas els6 pillantasra elég
radikalisnak tiinik,% hiszen a gyakorlat azt mutatja, hogy a nehéz esetekben nagyon is elképzelhetd,
hogy kiilonbo6z6 birdsagok eltérd, de — szabalyozas hianyaban — egyarant helyesnek tekinthetd itéleteket
hoznak ugyanabban az tigyben. Az eltéré itéletek magyarazata azonban Dworkin szerint nem a
jogrendszerben, hanem a jogalkalmazoban keresendd: egy tokéletes, ‘emberfeletti képességekkel,
tudassal, tirelemmel és ¢leslatassal rendelkezd bird’ képes lenne a nehéz esetekben is megtalalni a
jogrendszer altal meghatarozott egyetlen helyes valaszt.>® Dworkin ezt az eszményi, a birak elé egyfajta
hipotetikus modellként allitott birot nevezi Herkulesnek, az elnevezéssel is utalva annak emberfeletti
képességeire.>* A jogrendszerek tehat hézagmentesek, mivel a rendelkezésre allé elvek értelmezése
révén egy ‘tokéletes’ bird még a nehéz esetekben is meg tudja talalni a jogrendszerben implicit mddon
jelen 1évo egyetlen helyes valaszt; ha a gyakorlatban mégis ugy ttinik, hogy léteznek joghézagok, akkor
ez a birak képességbeli hianyossagaira vezethetd vissza.

11.2. A joghézagok sziikségszeriisége

A jogrendszer zartsagat képviselo allaspontokkal a joghézagok sziikségszeriségét hirdeté elméletek
allithatok szembe. Ezek az elméletek a joghézagokra a jogrendszerek sziikségszerii velejarojaként
tekintenek.

11.2.1. Herbert Hart allaspontja

Herbert Hart (1907-1992) mérsékelt jogi pozitivizmusa a térvénypozitivistakhoz ill. Kelsenhez képest
megengedbb a joghézagok lehetdségével kapcsolatban.®® Hart szerint az emberek viselkedését
meghatérozo altalanos magatartasszabalyok kozlése két madon, altalanos nyelvi formék (a jogban:
torvények és mas jogszabalyok) vagy példaadas (a jogban: precedensek) révén torténhet.> A példaadas
Iényege, hogy egy adott helyzetben ugy kell viselkedni, ahogy a példaad6 korébban, hasonlé
helyzet(ek)ben maga is viselkedett. Azonban a példaadas révén sziiletd szabalyok sziikségszeriien
bizonytalanok. A példat kdévetni kivand személyben szamtalan kérdés merilhet fel, példaul, hogy
pontosan melyik részét kell ‘mésolnia’ a példakant elé allitott viselkedésnek, vagy, hogy melyik
¢lethelyzet az, ami relevansan hasonlé a példaban szerepld helyzethez. A szabalyok altalanos nyelvi
formaban torténd kozlése elsére talan jobb megoldasnak latszik, azonban ez sem képes teljes mértékben
a szabaly alkalmazasaval kapcsolatban felmeriild bizonytalansdgokat kikiiszobolni. Ennek oka a
természetes nyelvek korlataiban, elsGsorban az altalanos fogalmak sziikségszer(i indeterminaltsagaban
keresendd. A jogszabaly csak akkor képes emberek széles korének magatartasat absztrakt modon
szabalyozni, ha altalanos, (in. ‘osztalyozd’ fogalmakat hasznal.%” Ezen fogalmak jelentésének van egy
‘bels6 magva’, amely kijeldli azokat az eseteket, amelyek egyértelmiien az adott fogalom ala tartoznak.
Egyértelmi példaul, hogy a ‘jarmii’ osztalyozé fogalma ala tartozik a személygépkocsi vagy az autobusz

49 Dworkin, Ronald: Taking Rights Seriously. Harvard University Press, Cambridge, MA, 1978, 81. o.

%0 Dworkin 1978: i.m. 82. Dworkin 2008: i.m. 398-399. o.

51 Dworkin 1978: i.m. 115-116. 0. Takécs 2004: i.m. 113. o.

52 Wacks: i.m. 124. o.

53 Takécs 2004: i.m. 114. o.

54 Dworkin 1978: i.m. 105. o.

55 Takacs Péter: A mérsékelt jogi pozitivizmus — H. L. A. Hart elmélete. In Szigeti Péter — Takacs Péter: A
jogallamisag jogelmélete. Napvilag Kiadd, Budapest, 2004. 103-105. o.

% Hart, Herbert Lionel Adolphus: The Concept of Law. Second edition, Oxford University Press, Oxford, 1994.
124-125. o.

57 Takécs 2004: i.m. 101. o.
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kategoriaja.®® Mi a helyzet azonban a gordeszkdval, a haromkerekli gyermekbiciklivel vagy az
elektromos rollerrel? Ezek az esetek a fogalom jelentésének ‘holdudvardhoz’ tartoznak, vagyis
bizonytalan, hogy ezek a dolgok jarmiinek mindsiilnek vagy sem. Ezek a nyelvi bizonytalansagok a
jogszabdly alkalmazésa soran is bizonytalansagokat okozhatnak, és megnehezithetik a jogalkalmazo
szdmara egy adott ligy elddntését.

A jog azon jellegzetességét, hogy a szabalyok alapjan pontosan elddnthetd esetek mellett a
jognak — részben a szabalyok nyelvi indeterminaltsaga miatt — vannak olyan terlletei, amelyek nem
egyértelmiien meghatarozottak és igy az eset eldontése végso soron a jogalkalmazdra marad, Hart a ‘jog
nyitott szovedékének’ nevezi.® Ez a jellegzetesség a jog sziikségszerli velejardja, amelynek
kikiisz6bolése nem lehetséges, de nem is feltétlentl szilkséges. Hart szerint két okbol sem lehetséges
elézetesen minden életviszonyt szabalyozni: egyrészt a torvényhozo nem lathatja elére, nem ismerheti
az 0sszes jovObeli, adott esetben szabalyozast igénylo tényt és élethelyzetet, masrészt — részben a tények
és élethelyzetek ismeretének hidnya miatt — a szabalyozassal elérni kivant célokat sem lehet el6re
lefektetni.® Hart szerint a minden kérdést elére szabalyozni akard és a szabalyok jelentését el6re
rogziteni kivano formalizmus ugyanugy a jogi gondolkodas zsakutcajat jelenti, mint az eldre lefektetett,
absztrakt szabalyok létjogosultsagat kétsegbe voné szabalyszkepticista (jogi realista) allaspont. A két
sz¢élsoség kozott egyfajta kozéputra kell torekedni a jogalkalmazoi diszkréciot teljes mértékben kizaro
formalizmus és a jogalkalmazoéi dontés fontossagat hangstlyozé realizmus kozott.5

Hart elmélete elsdsorban az indetermencia-hézagok sziikségszertiségét hangstlyozza: példai
altalaban olyan helyzetekkel foglalkoznak, amikor van szabaly egy adott kérdéskorre, de a szabaly
‘kiterjedése’ — a fogalmak nyelvi indeterminéltsaga miatt — nem egyértelmii. Azonban a formalizmus
elutasitasabol, illetve a szabdlyozni kivant élethelyzetek és tarsadalmi célok elére nem lathato
sokrétiiségébdl az olvashatod ki, hogy Hart altalaban elutasitja a jogrendszer logikailag zartsaganak
gondolatat, vagyis feltehetéen az inszuffiencia-hézagok lehetéségét sem tagadja. Az indetermencia-
vagy inszuffiencia hézagok miatt 1étrej6vo nehéz esetekben, jogi szabalyozas hidnyaban a jogalkalmazo
diszkrécioval (dontési szabadsaggal) rendelkezik az ligy eldontésében.

11.2.2. A szabadjogi iskola és a jogi realizmus

A szabadjogi iskola meghatarozo képvisel6je, Eugen Ehrlich (1862-1922) igy ir a joghézagok
sziikségességérol: ‘a rogzitett jogszabalyok rendszere természeténél fogva hézagos; tulajdonképpen mar
abban a pillanatban elavult, amikor lefektették; a jelennel is alig boldogul, a jovével pedig soha nem
fog.’%? A joghézagok azonban nem csak sziikségszerli, de kivanatos velejaroi is a jogrendszereknek. Az
olyan elmosodott fogalmak, mint a ‘dolgok természete’, bona fides, Treu und Glauben, contra bonos
mores hézagokat képeznek, ‘melyen keresztiil 4j és termékeny gondolatok hatolnak be a hatdlyos
jogba’.®® Ehrlich szerint az a kozkeletti elvaras, hogy a bir6i dontéseket mindig a ‘hatalyos jog szilardan
allo alapelveibdl’ kell levezetni, kdzel sem volt mindig €s minden jogrendszerben altalanosan elfogadott.
Ez az elvaras csak az eurdpai kontinens orszagaira jellemz6; a romaiaktdl idegen volt, és az ‘angolszasz
jogon felndvekedett mai népek’ szdmara jelenleg is idegenként hat.®* Az a gondolat, hogy barmely
jogesetet el lehet donteni a recipialt romai jog alapjan, a jusztinianuszi kodifikacioval jelent meg, és a
kozépkori jogfejlodés soran valt altalanossa a kontinens orszagaiban. A romai jog mellett azonban
elsiklott a modern jogélet,®® és a romai jog hézagmentességének latszata csak kiilonbdz6 jogtechnikai
ligyeskedések altal volt tarthatd (pl. jogi analdgia, jogaszi fikciok és konstrukciok alkalmazésa). Ehrlich
szerint ‘[a] jogrendszer hézagmentessége sohasem volt egyéb, mint a jogaszi technika délibabja.’®® A

%8 Hart: i.m. 126. o.

59 Hart: i.m. 128. 0. Takacs 2004: i.m. 103. o.

% Hart: i.m. 128. o.

61 Takacs 2004: 103. 0. Hart: i.m. 130 o.

82 Ehrlich, Eugen: Szabad jogtalalas és szabad jogtudomany. In Varga Csaba (szerk.): Jog és filozdfia. Antoldgia
a szdzad elsd felének kontinentalis jogi gondolkoddsa korébdl. Osiris, Budapest, 1998. 33. o.

8 Bona fides: johiszemiiség; Treu und Glauben: johiszemiiség és tisztesség elve; contra bonos mores: joerkélcsbe
1tk6z6. Vo. Ehrlich: i.m. 22. o.

8 Ehrlich: i.m. 24. 0.

8 Ehrlich: i.m. 27. 0.

% Ehrlich: i.m. 27. o.
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német szabadjogi iskola képviseldihez hasonldoan vélekedik a joghézagok és a szabad jogtalalas
kérdésérol kortarsuk, Francois Gény (1861-1959) francia jogtudos is.®

A joghézagokkal és a birdi diszkrécioval kapcsolatos allaspontjuk miatt a német szabadjogi
iskola képviseldire, illetve Gény-re az amerikai jogi realizmus eléfutaraiként lehet tekinteni.®® Jerome
Frank, az amerikai jogi realizmus meghataroz6 alakja A jog és a modern értelem c. kdnyvében a
kovetkezOképp ir a jog sziikségszerli bizonytalansagarol: ‘A jog mindig is bizonytalan és valtozo volt.
Ma is ilyen és mindig is ilyen marad. Es ez nem is lehet masként. [...] Még egy viszonylag statikus
tarsadalomban sem sikeriilt az embereknek olyan 6rokkévald és atfogd szabalyrendszert kialakitani,
mely minden lehetséges jogvitat elére latott és megoldott volna. [...] Mennyivel kevésbé lehetséges
modern korunkban egy ilyen dermedt jogrendszer! [...] Kényszerzubbonyba bujtatnank tarsadalmunkat,
ha nem léteznének birdsagok, amelyek az ligyvédek hathatds segitsegével allanddan javitjak a jogot, az
orokkon valtozo tarsadalmi, ipari és politikai feltételek val6sagahoz alkalmazva azt.’®® Hasonl6an
Ehrlichhez, a jogrendszerek hézagmentessége Franknél is egyszerre lehetetlen és nemkivanatos
kdvetelményként fogalmazodik meg.

Osszegzés

A tanulméany a joghézag fogalmét a tdgabb értelemben vett joghézag négy tipusanak bemutatasan
keresztul igyekezett feltarni. Természetesen mas tipizalas is lehetséges, és arra is érdemes ramutatni,
hogy a joghézag csak egy a lehetséges fogalmi eszkdzok kozll a jogrendszerek ‘bizonytalansaganak’
megragadasara: lattuk példaul, hogy az angolszasz jogelméleti irodalom inkabb a nehéz eset fogalman
keresztull kozelit ugyanehhez a kérdéshez. A tanulmany masodik részében elemzett, a joghézagok
sziikségszeriiségével kapcsolatos probléma pedig jol demonstrélja a jogrol alkotott atfogobb elméletek
és a joghézag szoros kapcsolatat. Az, hogy miképp fordulunk a jog felé, miként fogjuk fel a jogrendszert,
alapvetden hatassal van a joghézagok létezésére adott valaszunkra is.

7V6. Ehrlich: i.m. 22. 0.; Frank, Jerome: Law and the Modern Mind. Stevens and Sons Limited, London, 1949.
279. 0.; Schauer, Frederick: Legal Realism Untamed. 763. 0. In Texas Law Review, Vol 91, 2013. 749-780. o.

8 Schauer: i.m. 763. 0.; Frank 1949: i.m. 279-281. o.

% Frank 1949: i.m. 6-7. 0. A magyar forditashoz Id. Frank, Jerome: A jog és a modern értelem (ford. Sajo Andras).
In Varga Csaba (szerk.): Modern polgari jogelméleti tanulmanyok. MTA Allam- és Jogtudomanyi Intézete,
Budapest, 1977. 83-88. o.
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