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Abstract: This contribution deals with tax ruling in Poland, its evolution, evaluation of legal solu-
tions concerning it, as well as the practice of issuing those rulings by competent tax authorities. The
main objective of the contribution is to confirm the hypothesis that legal regulations concerning tax
ruling provisions and the practice of issuing them did not sufficiently ensure the main purpose of
the ruling, i.e. uniformity of application of tax law by the fiscal apparatus, as well as legal security of
taxpayers. The research used a dogmatic and legal research method, which was supplemented by an
analysis of the case law of administrative courts and the Constitutional Tribunal, as well as the exist-
ing statistical analysis.
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1. Introduction

The institution of tax ruling in Poland has been functioning since 1998. It is regulated by
the Act of 29 August 1997, The Tax Ordinance! (hereinafter referred to as TO). The main
reason for the introduction of this institution was the increasing complexity of the Polish
tax law, which in turn translated into the growing complexity of economic relations and
phenomena, as well as fears of taxpayers’ efforts to circumvent tax law and avoid taxation.?
Additionally, the taxpayer’s self-calculation method being adopted in the Polish tax law
transferred the burden of performing complicated and risky activities in the application of
tax law, such as how to determine the provisions of both material and procedural tax law,
their interpretation and application in relation to the actual state of affairs to the taxpayer.
It created a threat to the legal security of the individual, who bears the risk and
consequences of possible mistakes or errors made while calculating the tax.?> These
circumstances required the introduction of regulations that would prevent the tax
authorities from issuing different decisions in the same factual and legal circumstances, and
on the other hand would allow the taxpayer to obtain professional support provided by tax
authorities.
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The Tax Ordinance, in its original wording,* provided for two types of tax rulings:
official tax ruling and written information on the scope of application of tax law provisions.

Written information was issued by the competent tax authority of the first instance at
the written request of the taxpayer, payer, and collector in their individual cases. The reason
for introducing them was the resignation of the legislator from the concept of broad
information to taxpayers on the provisions of tax law.> According to the adopted principle
of information (Article 121 § 2 of the TO) the tax authorities are obliged, at the party’s
request, to provide only the necessary information on the tax law and only those that are
related to the subject of the proceedings, hence the taxpayer’s (payer’s, collector’s) right to
obtain written information was to supplement the above principle.

Official tax rulings of the Minister of Finance (MF) constitute a specific legal aid in
the interpretation of complicated tax law provisions® both for citizens and tax authorities.
They are the resolution of an abstract problem that occurred in the field of application of
tax law.” The purpose of introducing them was for the MF to ensure uniformity in the
application of tax law by all tax authorities, in case of discrepancies in the practice of
their application.

Uniformity in the application of provisions in tax law is of particular importance — it
is a condition for the implementation of the principle of equality and justice of taxation.® It
ensures that all taxpayers who are in the same legal and actual status will be treated equally
by the tax authorities, which means they will bear the same tax burden. It also supports the
implementation of the principle of taxpayers’ certainty of taxation and their legal security,
as it enables them to decide on their actions on the basis of full knowledge of the premises
of the tax authorities and the legal consequences that their actions may entail.” The MF’s
tax rulings also serve to deepen citizens trust in tax authorities and strengthen the proper
implementation of taxpayer’s rights in tax proceedings. The obligation to publish those
means that citizens and tax authorities may obtain information on the manner of tax
rulings of specific tax law provisions, and that compliance with them must not cause any
negative consequences.

The article will present the evolution and attempt to evaluate MF’s tax ruling.
Individual tax rulings will be discussed only to the extent to which they complement the
main objective of general tax rulings — ensuring uniformity in the application of tax law by
tax authorities. Due to the complexity of the issue of individual tax ruling, the article refers
only to tax rulings issued by the state tax administration agencies, it does not deal with tax
rulings issued in terms of the attribute of the tax authorities of local government units.

2. Official Tax Rulings in the Period from 1 January 1998
to 30 June 2007

Initially (from 1998 till 2002), Art. 14 of the TO on the official MF was far too general
and imperfect. It stated that official tax rulings were made to ensure uniform application of
tax law by tax authorities and fiscal control authorities. The article did not regulate the
legal character of ofhicial taxes, the manner of issuing them and the scope of their content,
only that those tax rulings were to be made taking into account the case law of courts and
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the Constitutional Tribunal decisions; and if discrepancies in the case law were found, the
MF was to notify the competent court or authority that could apply measures to eliminate
the discrepancies. The MF’s tax rulings were published in the Ministry of Finance’s Tax
Bulletin.

The TO did not specify to whom the tax rulings of the MF are directed, but it stated
that the taxpayer’s compliance with the official tax ruling (only) could not harm them. At
the same time, the provisions of the TO did not indicate any situations that could be
considered harmful to the taxpayer, nor did they regulate the manner in which the tax
authority should act in case of negative consequences of the taxpayer’s compliance with the
MF’s tax ruling.

As a result of the amendment of the TO on 1 January 2003, the provision of Art.
14 § 2 of the TO determined that the MF’s tax rulings are the ones addressed to tax
authorities and fiscal control authorities regarding tax law problems and they bind tax
authorities and fiscal control authorities. Giving the MF’s tax rulings binding force for tax
authorities and fiscal control authorities had far-reaching consequences. That tax ruling, as
incontestable, obliged the authorities (both the first and the second instance) to apply i,
i.e. to proceed and rule in accordance with its content. Overturning the vitiated tax ruling
could take place only if the taxpayer (the payer, collector) appealed against the final
decision to the Supreme Administrative Court (SAC), which violated the principle of two
instances of tax proceedings."" In the literature on the subject, it is stated that non-
compliance with the binding tax rulings of tax authorities created a gross violation of the
principle that tax proceedings should be led in the way that was raising citizens” confidence
in the state authorities, in connection with Art. 121 § 1 of the TO.!2 On the other hand,
the official tax rulings are not universally binding sources of law (Article 87 of the Polish
Constitution provides for their closed catalogue) so they cannot constitute a legal basis for
a tax decision. They should be treated only as guidelines of the MF, how to understand the
law." As a result, this provision, in part stating that the MF’s tax rulings bind tax authorities
and fiscal control authorities, was considered by the Constitutional Tribunal (judgment of
11 May 2004") to be inconsistent with the Constitution of the Republic of Poland and on
31 May 2004 lost its binding force.

The amended Art. 14 of the TO exempted the MF from the obligation to notify the
courts or the body that could apply measures to remove discrepancies in case law. In
addition, it was specified that the MF does not tax rule in individual cases of taxpayers,
payers or collectors, which unequivocally defined the abstract nature of these tax rulings.

Protection due to compliance with the MF’s official tax ruling was granted to the
payer and collector (except the taxpayer). However, it has been added that compliance
with the tax ruling does not exempt the taxpayer, payer or tax collector from the obligation
to pay tax. This regulation clearly indicated that the MF’s tax ruling, although not binding
for the taxpayer (payer, collector), protected him only if he behaved according to its
content, even if it was incorrect. The taxpayer’s (payer’s, collector’s) compliance with
erroneous tax ruling was to have the effect that no proceedings in cases of fiscal offences or
fiscal misdemeanours will be instituted against them, and the proceedings instituted in
these cases will be dismissed, and that no other consequences, such as no default interest
will be charged, or they will not pay the so-called additional liability, will they bear.
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In addition, the compliance of a taxpayer, payer or tax collector to the tax ruling could also
constitute a premise for the cancellation of tax arrears.

Another significant change in the regulations governing the institution of tax ruling
took place at the beginning of the year 2005." The MF was to make official tax rulings,
taking into account not only judgments of the courts and the Constitutional Tribunal, but
also of the European Court of Justice'® (Art. § 1 p.2 of the TO). In addition, Art. 14 § 2 of
the TO defined that the official MF’s tax rulings are all the explanations of the content of
applicable tax law, addressed to tax authorities and fiscal control authorities, regarding tax
law problems (excluding tax rulings in individual taxpayer cases). This provision also
provided that MF tax rulings and their amendments thereto would be published in the
Official Journal of the Minister of Finance.

The principle stating that the compliance of a taxpayer, payer or a collector with the
tax ruling must not be harmful to them, has also been extended to the taxpayer’s legal
successor and third parties responsible for tax arrears.

3. General Tax Rulings in the Period from July 1, 2007
to the Current Legal Status

A change in the structure of institutions of official tax ruling took place on 1 July 2007.”
The previous official MF tax rulings took the form of general tax rulings, and written tax
rulings — of individual tax rulings. The provision of Art. 14a § 1 of the TO, specifying the
competences of the MF in the field of issuing general tax rulings, was amended several
times, but in fact retained its shape and meaning in substance.

As a result of the tax administration reform (TAR), since 1 March 2017 general tax
rulings have been issued by the MF in order to ensure a uniform application of the tax law
by tax authorities. They should include a description of the issue in relation to which the
tax law is ruled, as well as an explanation of the scope and manner of applying the
interpreted tax law provisions to the described issue together with legal justification
(Article 14a § 1a of the TO").

Since January 2012, general tax rulings have been issued by the MF not only ex
officio but also upon request (Article 14a § 1 of the TO). In principle, the TO has not
provided for any restrictions as regards entities entitled to submit a claim with one
exception, public administration bodies are not entitled to submit applications (Article
14a § 1b of the TO). Applications for a general tax ruling shall be submitted on an official
form, and a template thereof, in accordance with the instruction of Art. 14a § 11 of the
TO, shall be specified by ME?' A fee of PLN 40 (Article 14d in connection with Article
14a § 9 of the TO) shall be paid within seven days from the date of submitting the
application (Article 14f in relation to Article 14a § 9 of the TO). The fee shall be returned
only in the case of issuing a general tax ruling, within seven days from the date of its
publication (Article 14a § 8 of the TO).

According to Art. 14a § 2 of the TO an application for issuing a general tax ruling, in
addition to the data identifying the applicant, should contain justification of the need to
issue a general tax ruling, in particular:
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— presentation of the issue and indication of tax law provisions requiring the general
tax ruling, and

— indication of non-uniform application of tax law provisions in specific decisions,
decisions and individual tax rulings issued by tax authorities and fiscal control
authorities (in connection with TAR currently only by tax authorities) in the same
factual circumstances or future events and in the same legal statuses.

It seems that meeting the conditions for submitting an application for a general tax ruling
is even “prohibitive”. While the presentation of the issue and indication of tax law
provisions requiring a general tax ruling does not raise any objections, the applicant’s
indication of non-uniform application of tax law provisions in specific decisions, decisions
issued by tax authorities in the same factual circumstances or future events and in the same
legal statuses throughout the country may be extremely difficult to comply with.?? This
requires the applicant to find appropriate decisions or rulings, for which it is necessary to
be aware not only of their existence (in accordance with Article 129 of the TO, the access
to the case file, including decisions and rulings, is reserved exclusively for parties to
proceedings, which significantly limits the knowledge about them and their availability),
but also their content and whether they were issued in the same factual circumstances or
future events (ie. according to the linguistic interpretation, ‘identical, ‘unchangeable)
‘uniform) ‘equivalent’). It means that in practice, the indication of non-uniform application
of tax law provisions may be limited only to individual tax rulings which, pursuant to the
Act (Article 14i § 3 of the TO) together with the application for a tax ruling, are published
in an anonymous version in the Public Information Bulletin. As the administrative courts
emphasize, the existence of inconsistent individual tax rulings determines the necessity of
issuing a general tax ruling at the taxpayer’s request,”® however, issuing two different
individual tax rulings, one of which, within the time limit of issuing a general tax ruling,
becomes incorrect pursuant to Art. 14e¢ § 1 of the TO changed - to the extent consistent
with the other — does not constitute a non-uniform application of law in individual tax
rulings referred to in Art. 14a § 2 point 2 of the aforementioned Act.

Art. 14a § 3 of the TO made issuing the general tax ruling dependent on the fulfilment
of an additional condition. On the day of submitting the application for it issuance, in the
cases indicated in the application, no tax proceedings or control proceedings by the fiscal
control authority may be conducted, or no appeal or complaint was filed against the
decision or provision (currently, if no tax proceedings, tax control, customs and tax control
are conducted, or no appeal or complaint was filed against the decision or provision). In
order to verify the fulfilment of this condition, tax authorities, upon the written request of
the ME, are obliged to submit files regarding the decisions, provisions and individual tax
rulings immediately (Article 14a § 7 of the TO)

At the beginning of 2012, the Ministry of Finance, acting on the basis of the delegation
of Art. 14a § 10 of the TO, in order to improve the service of applicants, authorized five
Directors of Tax Chambers (depending on the scope of cases) to issue, as the first instance
authority, decisions on leaving without consideration requests for general tax rulings, and
to submit written requests to tax authorities and fiscal control authorities to provide the
files regarding decisions, provisions and individual tax rulings indicated in the application
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for issuing general tax ruling.?> Currently, as a result of the TAR, such authorization is held
by the director of the National Tax Information (N'TT).2 The N'TI director is responsible
for the preliminary assessment of the submitted application (including checking whether
the application has been addressed to the competent authority and whether the application
fee has been paid) and verifying compliance with the statutory prerequisites for
consideration of the application. Failure to comply with these conditions shall result in the
application not being considered (Article 14a § 4 TO). This applies:

— if the application does not present the issue and the tax law provisions which
require a general tax ruling and does not indicate non-uniform application of tax
law provisions in specific decisions, provisions and individual tax rulings issued by
tax authorities in the same factual circumstances or future events and in the same
legal statuses, or

— if the application does not meet other requirements specified by law (in this case, to
the requirements that should be met pursuant to Art. 168 of the TO regarding the
manner of submitting the application, the designation of the entity from which it
comes, its address, signature), or

— when the issue presented in the application is the subject to a general tax ruling and
the legal status has not changed in this respect.

The decision to leave the application without consideration is made by the NTI Director
by way of a decision which may be appealed against to the ME. If the application is
considered justified and meets the formal requirements, the Director of NTT submits the
application of the MF together with the attached acts, i.c. the decisions, provisions and
individual tax rulings indicated in the application for a general tax ruling.

General tax ruling should be issued without undue delay, however not later than
within 3 months from the date of the receipt of the application. According to Art. 14d of
the TO, the dates and periods referred to in Art. 139 § 4 of the TO (including periods of
suspension of proceedings or delays caused by the fault of the party or for reasons beyond
the control of the authority, as well as the period necessary for the transfer of files related
to the decisions, provisions and tax rulings indicated in the application) shall not be
included in the time limit, which means that the actual deadline for issuing the tax ruling
may be longer than 3 months (Article 14d in conjunction with Article 14a § 9 of the TO).

Submitting an application for a general tax ruling will, in principle, result in non-
jurisdictional proceedings, however, in accordance with Art. 14a 9 of the TO, certain
provisions on jurisdictional proceedings shall apply to it; including the ones on accordance
with the rule of law (Article 120 of the TO), conducting the proceedings in a manner that
inspires confidence in the tax authorities (Article 121 § 1 of the TO), in compliance with
the principle of speed and thoroughness of proceedings (Article 125 of the TO) and
transparency of proceedings for its parties (Article 130 of the TO).

Irrespective of whether tax ruling was issued upon the request or ex officio by the MF,
it is not binding either for the taxpayer or the tax authorities. ‘However, taking into
consideration the official subordination and organisational subjection of tax authorities to
the minister, one may doubt if they do not become quasi-sources of tax law’?” From the
taxpayer’s point of view the legal consequences of complying with the tax ruling are of
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fundamental importance. The lack of a binding force of the MF’s tax ruling means that the
taxpayer may but does not have to use it, as it is not a decision.?® However, complying with
the tax ruling protects the taxpayer even if it is incorrect.

Since 1 July 2007, compliance with the general tax ruling prior to its amendment may
not harm the party who has complied with it, as well as in the event of it not being taken
into account in the decision on a tax case (Art. 14k § 2 of the TO). ‘No harm’ means that
in the case of compliance with a general tax ruling which later has been amended or was
not included in the decision of the tax case, no proceedings are instituted in cases
concerning fiscal offences or fiscal misdemeanours, and the proceedings initiated in such
cases are discontinued and interest on arrears is not charged (Article 14k § 3 of the TO).

Compliance with the above tax ruling also results in an exemption from the obligation
to pay the tax, to the extent resulting from the event being the subject of the ruling. This is
the case if the liability has not been properly performed as a result of complying with the
ruling which has changed or the ruling not included in the judgment of the tax case, as
well as when the tax consequences related to the event which corresponds to the factual
circumstances took place after the publication of the general tax ruling (Article 14m § 1 of
the TO). The scope of this exemption, depends on the tax settlement period — annual,
quarterly or monthly (Art. 14m § 2 of the TO). Additionally, in a situation described in
Art. 14m § 3 of the TO, the taxpayer may additionally demand from the tax authority
a calculation of the tax, in a decision determining or fixing the tax covered by this
exemption, or — in case of paying the tax, calculation of the amount of overpayment.

However, the compliance with tax ruling does not release from the obligation of
payment, if the tax consequences related to the event, which corresponds to the factual
circumstances being the subject of the ruling, took place before the issuing of the general
tax ruling (Article 141 of the TO).

According to the TO, the MF’s tax ruling cannot be appealed against by anyone, even
if it has been issued upon request. It results from provisions of the TO that a taxpayer may
submit an application for a general tax ruling, but not for its amendment. The only entity
being entitled to amend the issued tax ruling is the ME? who may do that ex officio if its
inaccuracy has been stated, taking into account, in particular, judicial decisions of courts,
the Constitutional Tribunal or the Court of Justice of the European Union.

Since 1 January 2017, the competence of the Ministry of Finance in the field of
harmonizing the application of tax law has been extended by the possibility to issue ex-
officio tax explanations, i.e. general explanations of tax law provisions regarding the
application of these provisions (Article 14a § 1 point 2 of the TO). Tax explanations,
similarly to general tax rulings, are issued taking into account the judgments of the courts,
the Constitutional Tribunal or the Court of Justice of the European Union. However, their
content differs from general tax rulings. General tax rulings contain an ofhicial
interpretation of the provisions, whereas the essence of tax explanations is linking the
content of the provision with its practical application in relation to exemplary situations.”
The purpose of introducing tax explanations was to provide taxpayers with the possibility
of obtaining a faster protection due to their compliance with the tax explanations, without
the need to apply for an individual tax ruling. Identical scope of protection granted by tax
explanations and tax rulings is to lead to a reduction in the number of individual tax rulings
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issued in those areas in which sufficient explanations are included in tax explanations.’! Tax
explanations are included in the Public Information Bulletin, and their change may take
place in the mode provided for general tax rulings.

4. Conclusions

The basis for introducing the institution of tax ruling was the MF’s attempt to ensure
uniformity in the application of tax law by the tax authorities, if the practice of its
application raises any doubts. Consequently, it was supposed to prevent the tax authorities
from issuing diverging individual tax rulings and to reduce the number of such rulings.
The tool of unification of tax legislation application has so far been used by the MF to
alimited extent. From 1 July 2007 till the end of 2011, when general tax rulings could only
be issued ex officio, the MF issued only thirty. This situation has not been improved by the
introduction of the possibility of issuing rulings upon request. In the period from 2008 till
May 2018, the number of general tax rulings amounted to 78 (in the years: 2008 — 8;
2009 — 7; 2010 - 6; 2011 — 9; 2012 — 14; 2013 — 19; 2014 — 11; 2015 - 12; 2016 - 9;
2017 — 6; 2018 — 7), out of which 72 were issued ex officio. Since 2012, MF has issued
only 6 tax rulings upon request (in the years: 2012 - 3; 2013 - 1; 2015 - 1; 2016 - 1).
According to the data of the Tax Information Office for the years 2013-2016, it appears
that a great part of the submitted applications for a general tax ruling was left without
consideration (in the years: 2012 — 77 applications out of 57; 2013 — 41 applications out
of 34; 2014 — 46 applications out of 32; 2015 — 20 applications out of 19; 2016 —
22 applications out of 17).

The presented data confirm that the conditions to be met by the application for
issuing a general tax ruling are not so difficult to meet as they are ‘prohibitive] hence the
moderate activity of the MF in issuing rulings ex officio may be surprising. Especially that
in the analyzed period the number of tax rulings issued in individual taxpayer cases
increased successively (24,229 in 2008, 28,153 in 2009, 30,920 in 2010, 35,929 in 2011,
36,816 in 2012 36,143 in 2013, 37,891 in 2014, 37,710 in 2015), which were often
contradictory® and also erroneous, thus repealed by administrative courts.”® The decrease
in the number of these tax rulings took place in 2016-2017 (up to 34,151 in 2016 and
25,718 in 2017). The reason for the decrease in the number of issued tax rulings should be
seen not so much in improving the quality of the Polish tax law, guaranteeing the legal
security of taxpayers, as in the introduction into the TO in 2016-2017 new legal
regulations allowing to, among others file a so-called joint application (Article 14s of the
TO), which may be requested by at least two interested parties who are in the same factual
circumstances or are to participate in the same future event. The competent authority may
also refuse to issue an individual tax ruling, if the anti-avoidance clause applies in the case
described in the application, or if an attempt to avoid taxation is detected (Article 14b § Sb
of the TO). On this basis, in 2017, the Director of the NTI issued 650 decisions refusing
to issue a tax ruling. It seems that the fear of the effects of this regulation itself may lead to
a decrease in the number of applications. In addition, the provisions of the TO provide
that no ruling shall be issued if the factual circumstances or future events presented in the
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application correspond to an issue being subject to a general tax ruling issued in the same
legal state. In such a case, the Director of the NTT issues a decision stating that general tax
ruling is applicable to such a situation or event (Article 14b § 5a of the TO). In 2017, the
Director of NTI issued 491 decisions on the application of general tax ruling, whereas
NTT offices received a total of 29,599* applications for an individual tax ruling. It seems
that the purpose of this regulation is not only to reduce the impact of requests for
individual tax rulings, but also to ensure greater activity on the part of the MF in issuing
general tax rulings, which unfortunately cannot be observed.

Therefore, it should be stated that, although the regulations regarding the tax rulings
of the MF have been significantly improved and clarified since the day of their introduction,
the provisions of the TO do not contain regulations which would indicate what criteria
should be followed by the MF while assessing the need for a general tax ruling. Even if
there are discrepancies in the assessment of identical factual circumstances between the
views presented in the case law of administrative courts and the views presented by tax
authorities, the minister is not required to issue a general tax ruling consistent with the
case law of these courts or to amend an existing one® which should be considered as
a weakness of this regulation. For this reason, it should be recognized that the regulations
concerning the interpretation of tax law provisions and the practice of issuing them do not
sufficiently ensure the main purpose of a tax ruling, i.e. ensure uniformity of application of
tax regulations by the tax office.
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the Tax Ordinance Act; in Lodz - in the scope of other applications, irrespective of the place of residence
or registered office of the applicant. Regulation of the Minister of Finance of 27 December 2011 on
authorizing the issuance of decisions on leaving without consideration the applications for general tax
rulings and for performing certain activities related to submitted applications (Journal of Laws, no. 296,
item 1757).

Regulation of the Minister of Economic Development and Finance of 21 February 2017 on authorizing
the issuance of decisions on leaving without consideration the applications for issuing general tax rulings
and performing certain activities related to submitted applications, Journal of Laws of 2017, item 341.
Przemystaw Krzykowski, Urzedowe interpretacje prawa podatkowego a system zrédel prawa [Official
interpretations of tax law and the system of sources of law], 28-29, in Kwartalnik Prawa Podatkowego [Tax
Law Quarterly], no. 3-4 (2005).

The Voivodship Administrative Court in Rzeszow, I SA/Rz 1153/13.

Art. 14¢ § 1 p. 1 of the TO amended on 1 January 2016 by the Act of 10 September 2015 on amendment
of the act — Tax Ordinance Act and certain other acts.

Leonard Erel et al., Ordynacja podatkowa. Komentarz [Tax Ordinance Act, Commentary], 183, (Warsaw,
Wolters Kluwer, 2017).

Polish Parliament of the VII term: Justification of the draft law amending certain acts to improve the legal
environment of entrepreneurs, paper no. 994.

Compare: Individual tax rulings of the Tax Chamber Director in Warsaw no. IPPB5/423-200/09-2/DG,
no. IP-PB3-423-59/08-2/GJ, no. IPPB5/423-788/10-5/DG as well as: Individual tax rulings of the Tax
Chamber Director in Katowice, no. IBPBI/2/423-709/09/SD and Individual tax rulings of the Tax
Chamber Director in Bydgoszcz annulled by The Voivodship Administrative Court in Gdanisk, I SA/Gd
1311/10.

Compare: Supreme Administrative Court, II FSK 1242/16; I FSK 2140/15; I FSK 726/16; 1 FSK 382/16;
1 FSK 350/16; I FSK 307/16.

All the data come from the Information on the Tax Information Office activities for the years: 2013, 2014,
2015, 2016, and the Information on the Revenue Information Office activities for the year 2017, www.kis.
gov.pl/dzialalnosc/raporty-z-dzialalnosci (accessed 28 May 2018), and Official Journals of the Ministry of
Finance and Official Journals of the Ministry of Economic Development and Finance for the years 2007—
2018, www.mf.gov.pl/ministerstwo-finansow/minister-finansow/dziennik-urzedowy (accessed 28 May
2018), www.mf.gov.pl/ministerstwo-finansow/minister/dziennik-urzedowy-ministra-rozwoju-i-finansow
(accessed 27-28 May 2018).

The Ombudsman, RPO-630990-VI/09/AB, www.rpo.gov.pl/sites/default/files/Informacja_kwartalna_o_
pracy_RPO_pazdziernik_%E2%80%93_ grudzien_2009_r.pdf (accessed 22 May 2018).
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Abstract: The article refers to the topic of civil service law in Poland. It describes the organization of
civil service system in comparison to other international solutions and it gives the historical back-
ground of how it has been evolving so far. Particularly it refers to the elements of its regime, the
position and duties of the Polish Head of the Civil Service and rights and duties of the civil service
corpus’ members. The author claims that the changes taking place in the area of this part of law are
due to the domination of private law (labor law) over public law (administrative law). This tendency
currently prevails in the western legislation.
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1. Introduction

The topic of the Polish civil service is still very much a current issue. A discussion on this
topic is being held in Poland now by both administration, labor and constitutional law
representatives. Therefore, the statements published in recent articles refer to the
constitutional basis of the Polish civil service, to the labor rights and duties of the civil
service members and not really to the public-private character of this law institution.
Therefore, it makes sense to assess the changes in the law of office which regulates the legal
status of government administration employees from the point of view of administration
law rules. Researching such an area of studies and looking at it from historical perspective
will let assess the state of the Polish civil service and formulate conclusions as to its changes.

The current act on the civil service of 21 November 2008 in the last several years was
the fourth act which has regulated in a totally new way the legal situation of the Polish
government administration staff. Therefore, my first conclusion is that the legislator in the
post-transformation period (after the system changes in 1989) was making the changes in
an unplanned and inconsistent way. The big number of these changes violated the rules of
good legislation, the quality of law, its continuity and security and what it leads to — the
operational calm of public administration work. The changes made in the following acts of
1996,2 1998,> 2006* and 2008 and at the same time parallel and alternative laws that were
kept in force — act of 16 September 1982 on state posts officials® — did not aim at building
one coherent official corps, which, in my opinion, is a condition of a proper implementation

of public duties.
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However, the law currently in force has been a long awaited legal act, necessary in the
first place to eliminate the legal solutions of its predecessor i.e. the act on civil service from
2006 (and strictly connected with its act of 24 August 2006 on the state human resources
and senior state positions).* Some of the above-mentioned acts have been generally assessed
not only as unacceptable but also incompatible with the Polish Constitution. To illustrate
this well, let me mention the concept of liquidation of the government administration
central organ, responsible for the civil service: Chief of the Civil Service, which, despite
being criticized already on the stage of the legislative work, was introduced to the state law
order in 2006. An experiment (described in Article 8 of this act) according to which the
Prime Minister was in charge of the civil service (while the PM Chancellery Chief was to
carry out tasks on behalf of the PM), has not defended itself against the accusation of the
degradation of the current output in the area of the civil service (in the context of other
proposed changes in the civil service organization, particularly creating the state human
resources).

The current act on the civil service has liquidated the state human resources, high
positions have been placed again within the civil service as well as the Civil Service Chief
as the central organ of the government administration (his own post has not been restored
but assigned to the PM Chancellery). Despite some concerns that will be discussed further
on, this act is therefore a big improvement which can be called a partial restitution of the
correct status of the Polish civil service.”

2. General Assumptions of the Civil Service Law
of 21 November 2008

The current civil service law came in force on 24 March 2009 and complemented the law
context of the Polish civil service corps through specifying the constitutional® and systemic
assumptions as well as describing the elements of the service regarding the civil service
corps members in several decrees published by the PM and Civil Service Chief. The law
has been amended several times and the amendments referred to the rules of the senior
positions placement as well as the Board of Public Service, its duties and tasks.” None of its
articles has been so far controlled by the Polish Constitutional Tribunal' but it has been
a subject of Supreme Court cases a few times.

3. Detailed Assumptions of the Civil Service Act
of 21 November 2008

Describing the chosen and, in my opinion, the most important elements of the legal status
of the civil service corps members in view of the law from 2008, I need to state that the
further assessment will be made based on the fact that the law of office is the natural part of
administration law and the civil service is of a public-private character. In other words, the
civil service is not only a tool or an instrument to carry out the political will nor is it
a group of people employed to perform specific work but it is an important element of the
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. . « . » . .
philosophical concept of a “democratic country of law” whose constant attribute is
a professional, objective and politically neutral staff corps which is protected by a catalog
of guarantees.

3.1. The Jurisdiction of Labor Courts with Regard to the Status of Civil Service
Corps Members

I agree with the opinion that the acceptance of the public-private concept of the
employment relations at the same time meant that the employment relations belonged to
the administrative law with all its process consequences as to its changes and solutions.

This assumption in a classic form was respected by the Polish legislator in the interwar
period," when matters resulting from business relations were settled during the
administrative procedure, ending in a decision appealing to the administrative court.

The exclusion of the principle of presumption of administrative court jurisdiction for
common courts occurred at the moment of codification of labor law.”> From that moment,
the possible submission of selected cassation cases to administrative courts required
a separate legal basis or an appropriate, explicit reservation in the act. Despite the common
classification of the legal status of members of the civil service corps as “public officials”
(e.g. the verdict of the Provincial Administrative Court in Poznan of 13 March 2013") in
the currently binding pragmatics, even a few examples of guaranteeing administrative law-
changing modes of action - despite the classic models of administrative and court-
administrative proceedings — were granted to the labor courts.

An excellent example of this is the civil service’s right to appeal to the Prime Minister
against the decision of the central government administration body competent in civil
matters — the Head of the Civil Service in the matter of transferring him to another office
(Article 67). The appeal procedure in this respect is governed by the provisions of the Code
of Administrative Procedure! but the decision of the Prime Minister may be appealed not
to the administrative court, but to the labor court — in accordance with the general rule set
out in Art. 9 pragmatics, according to which ‘disputes over a claim regarding an
employment relationship in the civil service are considered by labor courts. This was
confirmed by the Voivodship Administrative Court in Warsaw in the judgment of 8 May
2012," by unambiguously stating that in case of filling the vacant position by transfer, the
legislator did not foresee control measures in the administrative course of the instance.
Therefore, in such a situation, the complaint is inadmissible and subject to rejection.

A similar example of the questionable transfer of cases to the examination of labor
courts is the system of protection of the civil service corps member in the assessment
procedure. In the light of Art. 83 pragmatics from the periodic assessment of the corps
member is used to oppose the director general of the office. If the objection is not met
within the statutory deadline, or if the objection is not taken into account — which follows
the law in the form of a “decision” — the corps member has the right to appeal again not to
the administrative court, but to the labor court. This is indicated by the verdict of the
Appeal Court in Rzeszéw of 24 June 2014, in which “the right of the labor court to
perform periodic review control in all its aspects was clearly confirmed. At the same time,
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it must determine whether the mode of the periodic assessment as well as its formal nature
resulting from the act were taken into account strictly”. This view was also shared by the
Supreme Court in its judgment of 30 October 2013," stating that “the civil servant’s
objection from the periodic assessment is examined by the district court — the labor court’.

It is worth noting that in the above context — in systemic terms — there is a glaring
inconsistency of the Polish legislator in the elimination of public law elements in the
employment relations of public officials. To prove this, it is enough to refer to the legal
status of appointed controllers of the Supreme Audit Office’ or prison officers’” whose
certain employee matters were explicitly excluded from the general jurisdiction court for
administrative judiciary. Primarily I am referring to the possibility of challenging the
decision to transfer to another organizational unit, terminating the employment
relationship with notice and without notice and to appeal against the decision on the
negative qualification.

3.2. The Issue of Recruitment to the Civil Service Corps

Recommendation of the Committee of Ministers of the Council of Europe® on the status
of public employees in Europe clearly indicates that the constructive element of proper
recruitment to the public service is effective administrative supervision over this procedure
and its judicial and administrative control. The importance of this issue was emphasized by
the Polish Constitutional Tribunal, pointing out that the essence of a properly constructed
recruitment process for the public service is the feature of competitiveness that characterizes
it. It is why the proceedings need to be protected in court-administrative proceedings
against arbitrary decisions, while at the same time constituting a procedural measure of
constitutional review of the criteria of equal access to the same principle? It follows — which
is extremely important — that the omission of the competition fundamentally changes the
legal position of people interested in public service, because it deprives them of proper
protection against arbitrary decisions. The exclusion of the competition system means
climinating the path of judicial review of the correctness of applying the recruitment
criteria to the civil service.

From the point of view of the assumptions made, the pragmatics in force did not
create a fully correct concept of recruitment, did not guarantee the transparency of the
proceedings, as well as clarity and understanding of the actions and decisions taken.
Analyzing this law, it is not possible to read the substantive criteria, the fulfilment of which
is a condition of access to public service. The candidate also has no knowledge as to the
rules, methods, mode of operation and decision-making by the recruiters, as well as the
general directors of offices responsible for conducting the proper conduct, who do not
have any statutory guidelines as to the legislator’s expectations in this respect. It will only
fill in the gap when declaring open and competitive recruitment. What is more, the
amendments introduced in 2015, changes in the scope of casting senior positions in the
civil service, in particular the introduction of “appointment” as a legal basis for establishing
employment relationships at the same time, enabling the appointment of people from
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outside the civil service corps, the required competition deepens the negative assessment of
the solutions in this area.

On the other hand, the solutions of the Act on the Civil Service of 1996 may serve as
an example of optimal consideration of the pragmatics of the above-mentioned conditions.
It guaranteed the candidate who took part in the qualification procedure the right to
request a written decision by the civil service body at that time. Although the 1996 Act did
not specify expressis verbis that this decision was subject to appeal to the administrative
court, nevertheless the doctrine rightly, consistently assumed that it had the character of an
administrative decision. Such legal classification determined the possibility of being
challenged by the Supreme Administrative Court with a request that the Qualifying
Committee remove the violation of law.

3.3. The Subjective Scope of the Civil Service Act

In the light of the systemic assumptions of the Polish civil service, using the jurisprudence
of the Constitutional Tribunal, one may put forward the thesis that in the constitution’s
view the civil service corps should cover all government administration offices. According
to the wording of Art. 153 of the Constitution of the Republic of Poland, the sphere of
action of the civil service corps are offices of the government administration, and the Prime
Minister is the supervisor of this corps. The meaning of the term “government
administration” can be determined on the basis of the definition of the term, the taxonomy
of the Constitution and the interpretation presented by the Constitutional Tribunal.

Therefore, with his interpretation, it can be recalled that to recognize an office as
a government administration office it is necessary to meet two conditions simultancously,
i.c. to perform tasks of public administration character and to place the state apparatus in
this segment, headed by the Council of Ministers. In the justification to the judgment of
13 November 2003, the Tribunal indicated that the wording of Art. 153 of the
Constitution allows the adoption of a position that the entire clerical apparatus, performing
tasks for public administration, in its part subject to the Council of Ministers, should be
covered by the Act on Civil Service.

Meanwhile, the legislator in the content of the binding pragmatics is inconsistent in
this respect. In addition to the statutory directory of offices covered by the civil service
corps, there are unjustifiable entities that have their status in the structure of public
administration in this part, headed by the Council of Ministers. A perfect example of this
is the legal status of the Government Legislative Center, which was not legally covered by
the civil service corps.

3.4. System of Civil Service Organs
I believe that granting — in the light of obligatory pragmatics — the Head of the Civil

Service, the status of a central government administration body is optimal, but current
regulations granting it insufficient catalog of competences may adversely affect the manner
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and effectiveness of his tasks. Incomplete scope of competences of the Head of the Civil
Service, including the lack of significant supervisory or imperious powers, obviously limits
the effectiveness of his actions and makes it impossible to enforce decisions. Therefore,
I am of the opinion that the potential resulting from the status of a “central government
administration body”? has not been fully used. The more so because the problem of its
organizational separation still remains a problematic issue, because currently this body is
supported by the Chancellery of the Prime Minister. The current legal situation in this
respect is somewhat in contradiction with the theoretical assumptions of the “administrative
body” model. The assumed lack of independence of this body in managing the auxiliary
apparatus assigned to it to serve, contradicts the general concept of the status of such
a body.

On the other hand, the analysis of the nature of the current powers of the Public
Service Council reveals a certain inconsistency between its statutory declared status (i.e. an
advisory and consultative body) and the rights it possesses. The direction of change
adopted by the legislator perceived as positive in the provisions of the Act of 2008, in the
light of which some strengthening of the position of this body by granting subsequent
rights, should be considered positive. This testifies to the growing importance of the
Council in the civil service system. Therefore, due to the actual tools in which it has been
equipped in the current legal status, it may be necessary to consider a statutory change of
the concept of the status of this body from consultative and advisory to approval and
control.

The current provisions, in my opinion, do not guarantee the person holding the office
of the general director of the office the appropriate status and sufficient tools to effectively
implement the tasks assigned to the law. From the analysis of transformations of the legal
status of this entity, in the light of successive office law pragmatists, there emerges
a disturbing tendency to limit the role and importance of the director general of the office.
His position in relation to the head of the office is weak, which may directly threaten the
apolitical nature of the civil service corps. Some doubtful legal solutions can be found in
the part of the Civil Service Act in which it enables the Director General to perform his
duties — during his vacancy and in the situation of not finding a replacement — by a member
of the civil service corps employed in that office. This may result in the practice of long-
term failure of directors-general and long-term actual performance of these functions by
people who do not meet the statutory conditions necessary to take up this position.

3.5. Eligibility Procedure in the Civil Service

Another key element having a fundamental impact on the correct status of the civil service
is the qualification procedure in the civil service. Handover of the National School of
Public Administration — in accordance with the Act of 1991 on the National School
of Public Administration,? the status of “legal person” — tasks in the organization of the
recruitment procedure implied serious consequences for the legal position of the
participant in this proceeding. As a result of this transfer (in accordance with the decision
of the Supreme Administrative Court®) in the current legal state, “the qualification
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procedure” is in fact the so-called “Act of knowledge”. In this dimension, in historical
terms, the legal situation of a person applying for the status of civil servant has deteriorated.
The legislator resigned from the solutions of earlier acts, in the light of which the central
organ of public administration, that is the Head of the Civil Service, was responsible for
conducting the qualification procedure, and then he transferred this responsibility to the
“state legal person”. This has far-reaching effects, mainly expressed in maintaining the legal
status in which the participant in the recruitment procedure was deprived of adequate
legal protection. The lack of instances in this proceeding and, consequently, also of judicial
and administrative control from the point of view of administrative law principles — may
be considered as controversial.

These are not only theoretical considerations, which is confirmed by the judicature,
and which is illustrated by the judgment of the Provincial Administrative Court in Warsaw
of 22 August 2012* that ruled on the complaint of the person taking part in the
qualification proceedings for inactivity of the National School of Public Administration,
which according to the plaintift ‘consisted in the lack of appointment as a civil servant.
The court dismissed the complaint by rightly noting that administrative courts within their
jurisdiction exercised control over the legality of actions or omissions of public
administration bodies. Thus the National School of Public Administration was not the
subject of the control — in other words, the Head of the Civil Service would be able to
remain inactive if he was responsible for carrying out the qualifying procedure. The above
legal classification of the recruitment procedure in another judgment was confirmed by the
Supreme Administrative Court (referred to the aforementioned judgment of 6 February
2013), which stated that in the light of the current provisions, the recruitment procedure is
not an administrative proceeding and cannot be subject to administrative court control,
and consequently, the inadmissibility of the authority on this subject cannot be subject to
control. What is extremely important, at the same time in the light of the judgments of
administrative courts, the recruitment procedure is not a claim under the employment
relationship — thus, Art. 9 of the Act on Civil Service in which there is a mention of court
cognition in such matters.”

4, Final Remarks

I believe that the development in 2008 of pragmatics of the concept of organizing the civil
service system, which restores the central government administration body competent in
civil service matters and maintains a consultative and advisory body at the Prime Minister
in civil service matters and finally introducing a statutory requirement to disseminate
information about the recruitment to work in the civil service corps — although in
discussions and subject to further improvement — are positive examples of achievements in
the construction of this part of the public service.

This conclusion is important in the discussion on the possibility or legitimacy of
adopting solutions applied in government administration in pragmatists regulating the
legal status of employees of other “segments” of public administration — be it state or local
government offices. Personally, I am in favor of uniformly defining the legal status of all
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public administration employees, as there is no rational justification that members of the
civil service, local government employees and employees of state offices cannot be covered
by similar ethical or professional standards, or that they are not subject to similar selection,
recruitment evaluation or disciplinary responsibility. However, it is too early to say that the
process of building the Polish civil service is completed, and thus too early to transfer these
solutions from the area of government administration to local government or state.

Therefore, based on the above presented considerations on selected elements of the
legal status of the civil service, but also bearing in mind the aforementioned discussion
between representatives of the doctrine of labor and administrative law, as well as the
current state of the act on local government employees and the act on employees of state
offices that the Polish law of office stil/ faces an identity crisis. Nevertheless,
a recent — extremely important — Supreme Court ruling of 10 April 2014 in which it was
stated that the Head of the Civil Service as a central government administration body does
not act in the field of labor law as an employer but performs its statutory powers of a public
law, act of appointment is an act of applying the law by a public administration body (i.c.
a unilateral, authoritative, declaration of will, thus shaping the individual legal situation of
the person applying for appointment), and in the matter of determining the obligation of
the Head of the Civil Service to issue this act an administrative route — allows the Polish
administrative law attorneys to look with some hopes on the further course of the
discussion on this identity of the Polish official law.
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Abstract: The purpose of this article is to indicate the need to simplify typical tax procedures but
also to explain how it could be done. The discussed issues are based on proposed provisions provided
in the draft of the New Tax Ordinance Act prepared by the General Tax Code Codification Com-
mittee. Efforts should be made to increase the efficiency of tax proceedings, which means, among
others, the elimination of the overly extensive and formalized procedure for assessment of low tax
amounts. At present, for example, proceedings regarding million zlotys tax amounts are carried out
on identical terms as in the case of taxes amounting to several dozen PLN. The proposed new law
will speed up the handling of many matters, but will also reduce the costs incurred in meeting all
the existing procedural requirements. In addition, there should be no proceedings undertaken re-
garding tax amounts that are lower than the costs of obtaining them. The procedures for serving
documents to taxpayers should be also simplified. Currently, they are very expensive. Additionally,
they are often ineffective, which leads to the loss of significant tax revenues by the state. In addition,
the process of granting individual tax reliefs should be simplified, especially in the context of local
taxes. It should be enabled municipalities to independently decide on these entitlements and
streamline the procedure for their granting.

Keywords: simplification in tax law; simplified tax proceeding; tax procedures; tax proceed-

ing; general tax law; tax ordinance act

1. Introduction

The problem which should be solved in the nearest future is excessive and too formalized
procedures of the realization of taxes. Tax authorities have to assess and then collect taxes
with all formal procedural requirements determined in the Act of 29 August 1997, Tax
Ordinance Act, hereinafter referred to as TO (Act no. 749/2012, On Books). Paradoxically,
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this just rule in reference to all tax evokes, however, a great number of negative consequences
(Poptawski: 77). One of them is the fact that proceedings referring to tax amounts going
into millions are realized on the same basis as in the case of taxes of a few dozen zlotys.
This results in the tax authorities being overwhelmed with petty cases, and thereby they
have less time to conduct proceedings referring to considerable amounts. Also the costs
borne in connection with fulfilling all procedural requirements resulting from the
Ordinance are not to be disregarded. A typical tax procedure concluded with issuing
a decision consists of at least three letters addressed to the taxpayer (the decision of
initiating the procedure, notice on a possibility to comment on the gathered evidence and
the decision). The cost of their delivery alone is more than a dozen zlotys. They are not
considerable expenses in the proceedings concerning high amounts, but when the tax
oscillates within PLN 40, it is doubtful if the costs of the proceedings do not exceed the
obtained revenues. The problem has already been noticed by the legislator but the amends
to the Ordinance are not sufficient. The provided possibility in the TO as for the delivery
of the establishing decision only, at the so-called annual assessments in the situation where
the actual state has not changed or where the decision is to be issued only on the basis of
the data resulting from the information submitted by the taxpayer, fails to solve the
problem under examination. This enhances the realization the property tax, the agricultural
tax and the forest tax, but they are still classic simplified procedures where the procedural
requirements, unwanted by the taxpayer, and unnecessarily lengthening the tax case
proceedings, are reduced to a minimum. The proceedings concerning the tax amounts
which are lower than the costs of their obtaining should also be abandoned. The currently
valid regulations in this matter are too rarely applied due to the low amount which allows
for not initiating and discontinuing petty cases. It is also important to modify the mode of
the changes in final decisions due to the circumstances occurring after their issuing which
affect the tax amount. In practice this mode is applied out of the provision wording — it is
impossible otherwise — which is not a positive phenomenon. The process of communication
of the tax authority and the taxpayer should be spread. The present day procedures of
delivering the taxpayers’ letters, beside the fact that they are expensive, are often ineffective,
which leads to the municipalities losses of considerable revenues. The opportunity of
paying the tax for the taxpayer by other persons should also be extended.

It is easy to indicate the effects of their elimination in all the procedures and methods.
This would be a beneficial action for tax authorities (lower expenses and workload) as well
as taxpayers (swifter handling of the case). The objective of this article is to indicate the
need for simplifying typical tax procedures and the ways it should be done. Proposing
amendments in the currently valid regulations, the proposed provisions of the new Tax
Ordinance are taken into consideration, as presented in The New Tax Ordinance Bill of 6
October 2017 and its justification prepared by the Codification Commission of the
General Tax Law (hereinafter referred to as the Commission).
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2. Simplified Procedures

A problem which negatively affects the effectiveness of tax authorities’ work is the necessity
of carrying out tax proceedings concerning small tax amounts in obvious cases, which do
not require any evidence procedure. There is no sense in a formalized and expensive
procedure in the situation where the tax amount is not disputable, the actual state raises no
doubts and the taxpayer wants to have the case settled as soon as possible. Under the
current Ordinance routine cases referring to less than a few dozen zlotys must be carried
out on the same basis as the cases of a few million zlotys, which by nature requires a long
evidence procedure. This illustrates the need for introducing simplified procedures
(Kmieciak). Such procedures are deformalized and by definition must be short. They are
concluded with issuing a decision which is not justified. In effect, the taxpayer has a fast
decision, and the tax authority has less work and lower procedure costs. The simplified
procedure cannot be implemented without the taxpayer’s consent (or request) and in
problematic cases, where are discrepancies referring to the circumstances affecting the tax
amount. The proposal of simplified procedures is included in the bill of the New Tax
Ordinance. In accordance with the bill, if there is no need for an evidence procedure (the
actual state raises no doubts) or the tax amount does not exceed PLN 5,000, the tax
authority may, at the party’s consent, issue a decision immediately without its justification.
Cases in this procedure will be handled quickly, no longer than within 14 days. In
accordance with the bill, the simplification of the procedure is reduced to the decision that
there is no need for issuing and delivering the decision on its initiation, the taxpayer is not
notified on an opportunity to comment on the collected evidence, and the issued decision
is not justified, unless the party demands it after the conclusion is delivered. The taxpayer
has the right, on the terms of general rules, to appeal against the decision issued by the
authority of the first instance to the authority of the second instance and to complain to
the court the decision issued by the second instance authority. The introduction of the
simplified procedure proposed in the bill of the New Tax Ordinance will enhance handling
petty cases, reduce the workload of tax authorities and the expenses connected therewith.

(The Bill of the Tax Ordinance).

3. Proceedings on Trivial Tax Amounts

We should decidedly extend the already implemented procedure for tax amounts not
exceeding the lowest expenses of the delivery of a registered mail with confirmation of
receipt (currently, the rounded amount is PLN 7.00). The amount is too low. The tax of
a few zlotys covers the costs of delivery only, assuming that in the case only one tax decision
is issued. And what about other expenses connected with the collection of this tax? A tax
the amount of which is lower than the costs of its enforcement has no economic grounds.
Such a tax is not wanted by the state or a local government unit, and, which is obvious, by
the taxpayer. It is collected only because it is required by the tax law. It is the beneficiary of
tax incomes who should decide on when it is profitable to collect the tax. Otherwise, the
taxes generating costs are a financial burden for the entities which should benefit from

Public Governance, Administration and Finances Law Review o Vol. 3. No. 1.



Simplified Tax Procedures in the New Tax Ordinance Act in Poland 29

them. The already mentioned bill of the New Tax Ordinance extends the rule of not
initiating or discontinuing proceedings on trivial amounts. In the case where the tax
amount does not exceed PLN 50.00 the procedure is not initiated and those initiated are
discontinued, and the taxpayer is notified about the fact.

The procedure refers to the proceedings initiated (discontinued) ex officio. It cannot
be applied by, for example, a taxpayer who assessed in the declaration the tax amount lower
than PLN 50.00. The amount resulting from the declaration must be paid. If the taxpayer
fails to pay, the authority may, on the basis of the declaration, initiate enforcement
proceedings.

In the case of taxes being the income of the state, in accordance with the bill of the
New Tax Ordinance, there will be no possibility to conduct tax proceedings if the amount
possible to collect is less than PLN 50.00. The bill provides for, including the interest of tax
beneficiaries who have significant incomes from trivial obligations, competences for the
municipality council of establishing the amount lower than the limit amount of PLN
50.00. In this way municipality councils obtain an opportunity to adjust the limit of
triviality to the specificity of a particular area.

Here it is important to note an erroneous practice of certain tax authorities, which is
reduced to issuing and delivering so-called zero decisions. The tax authority assesses in
such a decision that the taxpayer has nothing to pay (for example, is exempted) and this
“assessment decision” is delivered to the taxpayer!. As a result of realizing this tax, the tax
authority loses (delivery costs) and does not profit, which contradicts the essence of the
tax. This case, even though the statutory obligation of not initiating or discontinuing
proceedings on trivial amounts has been introduced, is still controversial. Taxpayers
demand issuing such decisions, especially in the agricultural tax, due to the needs for
acquiring by them or their family members social benefits (e.g. scholarship, dole). The
“zero” decision is treated here groundlessly as an equivalent of the certificate which should
be issued in a different mode.

4. The Modification of the Rules of Changing Establishing
and Determining Decisions

Issuing thousands of decisions establishing the amount of the tax obligation within the
framework of an annual assessment (in the property tax, agricultural tax and forest tax) at
the beginning of the year entails the obligation of their change, if, after their delivery,
changes occur affecting the tax amount. These are very often situations connected with, for
instance, a sale of the property or a change of its intended use during the year, which raises
the need for modification of the decision issued at the beginning of the year and assessing
the tax for the whole year. The burdensomeness of the procedure of decision change is
connected with the flaws of the currently valid regulations (Act no. 749/2012 on Books:
Art. 254), being the only legal basis for these changes. In accordance therewith, the final
decision, establishing or determining the amount of a tax obligation for a particular period,
may be changed by the tax authority that issued it, if; after its delivery, a change occurred of
actual circumstances affecting the cessation or determination of the obligation amount,
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and the results of these circumstances were regulated in the provisions of tax law binding
on the day of the decision issuing. Thus, a decision change requires the occurrence of actual
circumstances, the results of which are regulated by the provisions of law. Literature aptly
notes that the reduction of the possibility of a decision change to the occurrence of actual
circumstances only in practice unnecessarily limits this competence of tax authorities
(Dowgier: 274). The reason for a decision change may be also other circumstances, for
example legal, which results in the necessity of adjusting to them the assessment decisions
issued before (e.g. the introduction of an exemption or lowering the rate). In such
circumstances, the only basis for a decision change is the regulation under scrutiny (Act no.
749/2012 on Books: Art. 254), which discusses actual circumstances only. Interpretative
problems emerge also because of the reservation that the effects of the occurrence of the
circumstances affecting the tax amount must be provided for in the provisions of tax law.
These provisions, regulating particular local taxes (property, agricultural and forest taxes)
regulate the effects of the occurrence of these circumstances, but only in reference to
natural persons. Nothing is mentioned on legal persons and organizational entities without
legal personality, in relation to whom decisions determining the tax amount were issued.
Thus, in the current legal state, taking into account only the wording of the provision
under analysis, it is possible to change a decision establishing the amount of the obligation
for a natural person, and it is formally impossible to change a decision determining the
obligation for a legal person. This is absolutely groundless and therefore, in practice, on the
basis of TO, all decisions which established or determined obligations are being changed
(Act no. 749/2012 on Books: Art. 254). This practice, however, misses the literary wording
of this regulation. In the works on the new tax ordinance an improvement of the mode
under scrutiny was proposed, so that it could be applied as extensively as possible. (The Bill
of the Tax Ordinance: Art. 259). In accordance with the planned wording, the final
decision establishing or determining the amount of the tax obligation may be changed, ex
officio or on the party’s request, if after its delivery a change of the circumstances occurred
affecting its content. The designed adjustment of this mode of the decision change to the
needs of local tax authorities will eliminate the aforementioned interpretative doubts. The
facultative nature of this decision is not a drawback of the designed regulation. The decision
may be changed, or the authority may not have to change it. If a tax authority decides,
regardless if ex officio or on request that there were circumstances affecting the tax amount
established or determined in the decision, it has to change it (the principle of legalism). It
will not be allowed to do it after the obligation expiry date only.

5. Procedures of Communication with the Taxpayer

A considerable and costly problem connected with conducting tax proceedings by tax
authorities is the mode of communication with the taxpayer (his representative). Due to
the fact that the currently valid regulations do not include an obligation of the taxpayer to
report the change of his address to the tax authority (in the period out of the tax
proceedings), the delivery of the decision very often makes a great number of difficulties
and lengthens the proceedings. Taxpayers make use of gaps in legal regulations regarding
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deliveries in order to evade paying taxes. It is relatively easy, for example in local taxes paid
by natural persons, because the failure in the delivery of the establishing decision results in
no obligation and the interest for delay is not accrued. Legal persons, on the other hand, as
practice shows, use the imperfect procedure of establishing decision deliveries for
lengthening the proceedings till the expiry date. These problems were noted in the bill of
the New Tax Ordinance. In the opinion of the Codification Commission of General Tax
Law, it is important to introduce a cheap and effective method of communicating with the
taxpayer and his representative. The bill proposes extending the possibility of delivery
through electronic devices. In this form the letters could be delivered to not only
professional representatives and public entities, but also entrepreneurs (except those taxed
in the form of tax card and lump sum for registered incomes, unless they provide their
electronic address) as well as the users of ICT systems (e-PUAP and the tax portal).
Additionally, it is proposed that the data in the registering report stored in the Central
Register of Taxpayers of the National Registry of Taxpayers (CRT) were the basis for
establishing the address of residence and the address of the headquarters for the purpose of
delivering letters. The possibility of successful delivering to the address indicated in the
register will enhance the effectiveness of deliveries and reduce the costs connected
therewith. Taxpayers, who do not have an address registered in the CRT, letters will be
delivered on general basis.

6. Tax Payment for the Taxpayer

The possibility of paying a tax for the taxpayer by the members of his closest family and by
certain other categories of persons was first introduced to the Ordinance in 2016. Taxes
are very often paid not by the taxpayer but other persons, foremost his family. This is not
bad in itself and does not result in abuses. Why, for example, a father cannot pay an
agricultural tax for his daughter and reversely? The introduction of such a possibility
should be assessed positively. In relation to taxpayers this is legalizing the common practice
resulting in paying taxes on time. Beside the family members who can pay a tax without
reducing the amount, also the current owner of the subject of compulsory mortgage or tax
pledge may pay the secured amount of tax. All other persons may pay the tax for the
taxpayer but up to PLN 1,000 only. The introduction of this limitation leads to
interpretative problems.> Does this entitlement embrace the possibility of paying tax
arrears along with the interest for delay? We believe so, because the tax arrears is nothing
else but the tax unpaid before the deadline. It is impossible to pay the arrears alone without
paying the interest amount for delay connected therewith. Thus, other persons may pay the
arrears together with the interest for delay for the taxpayer. The statutory limit of PLN
1,000 should be referred to the arrears amount only, and not the interest for delay. For
example, if the amount of the arrears is PLN 300 and the interest PLN 1,000, then, even
though the amount of the payment exceeds the statutory limit, there is no basis for
questioning the payment by the person other than the taxpayer. The amount of arrears has
not exceeded PLN 1,000 (the interest amount should not be counted as the statutory
limit). There is also no problem if another entity pays for the taxpayer a PLN 200

Public Governance, Administration and Finances Law Review o 1. 2018



32 Leonard Etel, Mariusz Poplawski

installment of the tax. This regulation is applicable without doubts to the moment when
there are five installments. The tax is also an installment and an advanced payment, which
is an argument for recognizing such a payment (Act no. 749/2012 on Books: Art. 3 point
3). As we can see, the article under analysis may be differently interpreted, which justifies
the need for enhancing its wording. The bill of the New Tax Ordinance raises the tax
amount which may be paid by another person up to PLN 5,000. This possibility also
includes tax arrears and the entailed interest for delay. In this way we increase the possibility
of paying relatively petty tax amounts by persons other than the taxpayer, which will
facilitate their enforcement.

7. Conclusions

In conclusion, it is important to state that certain tax procedures for tax realization should
be modified due to the need for increasing their effectiveness and reducing the costs of tax
collection. The aforementioned proposals are largely included in the planned provisions of
the New Tax Ordinance. However, changes are necessary also in the laws regulating
particular taxes, including foremost the taxes supplying municipal budgets. First of all, we
have to reform the procedure of the so-called annual tax assessment, based on delivering
sometimes dozens of thousands decisions establishing the amount of the tax obligation for
natural persons in a short period of time (January-February). Also declarations and
information submitted by the taxpayer should be uniformed, which will lead to the
popularization of their submission through the means of electronic communication. The
tax records must finally begin to operate, not only on paper, which will perfectly facilitate
the access to date necessary for proper and punctual concluding tax proceedings.
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Abstract: In the given contribution the author analyses the Russian experience in the implementa-
tion of the concept of good governance. The research highlights the issues in the sphere of public
management, which have been only partially resolved in the course of the administrative reform in
the Russian Federation. Using the method of comparative legal analysis and monitoring the author
reviews the existing approaches to the concept of good governance in the scientific literature and
explores the implementation of the principles of good governance enshrined in the EU documents
in the Russian law.
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1. Introduction

In this article the author presents the results of an analysis of the implementation of the
principles of good governance declared in the governing documents of the Council of
Europe in the national legislation of the Russian Federation.

On the basis of the methods of systematic comparative legal analysis and monitoring,
the study of normative regulation of activities of executive bodies of the Russian Federation
the author reveals the effect of such principles as transparency and the rule of law.

2. Analysis of the Situation in the Russian Federation

According to a number of experts, formalization of relations is one of the sides of
bureaucracy. Being a complicated social phenomenon, bureaucracy is explored by political
scientists and government officials and is practically not included in the legal categories.!

There is also an opposite position claiming that it’s been a long time since the historical
process of bureaucracy development demonstrated a number of features of this
phenomenon, including its trend towards self-expansion and a tight connection with the
regulatory self-description, i.c. association with the principle of legality.?

In the research of issues related to bureaucracy as part of public administration and
administrative law the emphasis is firstly on the sphere of executive power.
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How did the executive power in Russia transform in the recent years, what are the top
priorities of the administrative reforms?

As it’s been noted by the experts from the Institute of Comparative Legislation under
the Government of Russia, an important direction of administrative reforms is connected
with the administrative legal regulation of the mechanism used by the executive bodies
exercising their powers. Executive bodies must follow the uniform rules established by law.
This order will in many ways contribute to the efficiency and democratic character of the
judgements made in public and private cases in this country, as well as to the development
of a modern system of executive power.?

In addition to the settlement of administrative procedures there was a task to develop
administrative procedures that would regulate the fulfilment of all state functions and
certain processes that ensure their fulfilment, including those connected with the provision
of state services to the public; with a guarantee of protection of citizens and organizations’
rights and duties; with the provision of public services to particular persons in the state
bodies.*

Evaluating the practical results of the administrative reforms in facts and figures one
should note the following:

— federal bodies of executive power have developed over 400 administrative policies

of public services provision;

— 232 policies have been approved and registered in the Ministry of Justice of the

Russian Federation;

— over 40 subjects of the Russian Federation have adopted their legal framework of

policies and continue their development;

— the total number of administrative policies adopted at the level executive bodies of

the subjects of the Russian Federation is over 2,000.°

In addition to regulatory policies, active work has been done on the development of
information support of public administration.
Based on the Russian Government Decree of 25 December 2009 no. 1088
(as amended on 27 November 2015) state automated information system “Administration”
(Rus. “Upravleniye”) was created.®

SAS “Administration” is a unified distributed state information system that provides
collection and procession of the data contained in state and municipal information
resources, official statistics, and the data for making management decisions in the sphere of
public administration, including the information support of strategic planning, as well as
the provision and analysis of the data in accordance with the relevant decree.

The state automated information system “Administration” was created in order to

increase the efficiency of public administration and to deal with the following tasks:

a) provision of informational and analytical support to the decision-making bodies of
the state and local self-governments, as well as planning the activities of these
bodies;

b) monitoring, analysis and control of the execution of the decisions made by the
bodies of state and local power of the Russian Federation, including the strategic
planning decisions and top priority national projects;
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c) monitoring and analysis of the processes occurring in the real sector of economy,
finance, banking and social spheres, as well as social and economic development of
the constituent territories of the Russian Federation;

d) assessment of the efficiency of the activity of the executive bodies of the Russian
Federation and local self-governments;

¢) monitoring, analysis and control over the achievement of target indicators
stipulated in the Decrees of the President of Russia of 7 May 2012 no. 596-606 for
the constituent territories of the Russian Federation, as well as the implementation
of measures aimed at their achievement;
strategic planning support in:

- state registration of the documents of strategic planning;

- maintaining the state federal registry of documents of strategic planning;

- monitoring and control of implementation of documents of strategic planning
in accordance with the established procedure;

— monitoring and controlling indicators of social and economic development
and protection of Russian Federation national security;

— monitoring the efficiency of work of strategic planning participants;

- providing participants of strategic planning participants, entities and individual
with an access to the documents of strategic planning;

— development of public hearings and approval of the drafts of strategic planning
documents in accordance with the established procedure;

— information and analytical support of strategic planning participants in
fulfilment of strategic tasks.

SAS “Administration” contains the data on 8.5 thousand indicators. The list of indicators
is formed by means of coordination of operation flow charts of interdepartmental
interaction with the help of the portal of methodological support of SAS “Administration”
project development.

For the citizens of the Russian Federation the practical result of the administrative
reform is the creation of a portal of public services and a chain of multi-functional centres
providing state and municipal services (MFC), which simplified considerably the
interactions with the state bodies aimed at the receipt of a number of documents and other
public services.

As it has been noted by the colleagues from the Institute of Comparative Legislation,
more and more measures facilitating the access to public services are introduced in the
legislation. The terms of entering market relations are simplified. For example, there is
a transition to the notification order of business registration based on a single-window
principle within the timeframe established by law. The number of licensable activities has
decreased dramatically. The functions of the licensing bodies are regulated by means of
removing control and oversight powers over subordinate subjects from their authorities.”

The single-window principle implies that the state or municipal service is provided
after a single application with a relevant request.
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As of 1 January 2016, 2,684 centres and 10,130 offices providing state and municipal
services were created in Russia. The coverage of the population with the single-window
service amounted to over 94%.

The Government of the Russian Federation summarized the results of multi-
functional centres creation project. The key results are presented in the report on the
progress of the realization of the Decree of the President of Russia of 7 May 2012 no. 601
“On the Main Direction in Improving the Public Administration System”. According to
the data of monitoring the development of MFC network, as of 1 March 2017, 2,777
multi-functional centres, 10,214 autonomous units and 312 offices on the basis of
contractors had been created in Russia. Over 33,000 of multifunctional specialists are
employed by them all over the country. About 350,000 citizens of Russia apply to multi-
functional centres for advice or services per day. Over 60 million services were provided in
multi-functional centres in 2016.

As of 1 March 2017, the indicator of population coverage by the single-window
system, calculated on the basis of the methodology approved at the Government
Committee hearing concerning the implementation of the administrative reform of 30
October 2012 no. 135, amounted to 96.6% of the total population of the Russian
Federation.

Regular social studies have shown that the average waiting time for the citizens
applying for state and municipal services is decreasing steadily: in 2012 this indicator was
55 minutes; in 2013 — 52 minutes; in 2014 — 42 minutes; in 2015 — 35.7 minutes; in
2016 - 21.9 minutes. About 49.1% of the respondents noted that they had spent less than
15 minutes in the queue waiting for their turn to submit the documents in order to receive
state and municipal services. The results of the research show that the waiting time in MFC
is less than in the bodies of public authority and self-government bodies and is evaluated
by the respondents at 18.9 minutes.

Analysing the results of the transformations many Russian colleagues speak of low
efliciency of the reform. Thus, for example, A.M. Gogolev emphasizes that the course of
the administrative reform is contradictory and that it is dragged out.” He points out that
the key “consumer” of the reform at present is the entrepreneurial environment. And one
of the key components of the reform is the orientation at the efficient service for this
environment. The functional differentiation of federal executive bodies shows that the
reform is aimed at the so-called new models of public administration that have already
been implemented in other countries by liberal reformers. The transition to the new form
of public administration is taking place under the conditions that are either absent or in
their infancy in Russia.

Director of the Institute of Legislation and Comparative Legal Studies under the
Government of the Russian Federation T.Y. Khabrieva underlines that the absence of
a systemic approach to the regulation of administrative procedures leads to a situation
where many of them will start either working inefficiently or translate into administrative
barriers that impede the exercise of rights and freedoms and the solution of economic and
political tasks faced by the state and society.!

The source, or the “breeding ground” for the administrative barriers could be the
loopholes in the legislation, as well as excessive regulation, which is proved by the practice
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of enforcement of numerous regulations related to the execution of public functions and
provision of public services.!!

Early in the '80s of the last century EU countries kickstarted the work on the
assessment and removal of excessive administrative control. The given activity that was
called “de-regulation” was determined by the need to reinforce the role of small business as
the most active sector of economy. In the middle of the *90s the CIS countries joined this
activity, too. In Russia the stable trend towards the reduction of administrative burden
emerged carly in this century.?

A. M. Gogolev highlighted two strategies of reforms implementation. The first
strategy makes entreprencurship the top priority and sees it as the only unifying force in
the face of radical social changes. The second one relies on the liberal concept of the
priority of the civil society over the state and views public administration as a purely
auxiliary tool, while the key goal of the reform is to turn public administration into
a transparent and eflicient institute providing service to the person and to the citizen. The
reform implementation must involve the institutes of social control and the necessity for
wide public debates.

Today the basis of the reform efforts should be the change in the relationships between
the state and the citizen, where the state should be given the role of a kind of service centre,
safeguarding the interests of a person and a citizen, while the administrative law should
fulfil the function of legal support of this activity. The given position secems quite relevant
and viable for modern Russia.

3. The Concept of Good Governance and Its Russian
Interpretation

The term “good governance” has become quite popular in the legal doctrine recently, which
is confirmed by numerous publications and the enshrinement of the given principle in
international acts and national legislation.

As it has been noted by Professor Igor Bartsits, the very term “good governance”
(Spanish “buen gobierno”, French “bonne gouvernance”) is quite widespread. There is
a Canadian political maxim “Peace, order and good governance”, which places good
governance in one row with such unconditional values as peace and order.”

Professor I. V. Ponkin considers good governance in terms of three key aspects:

1. asameasure of ideal in public administration;

2. as a concept of design, development, realization and assessment of public

administration;

3. asatool system.

The first case refers to the ideal quality of the system of public administration that is in
public demand.

The second one refers to the value-laden regulatory concept describing “good
governance’, including the systemic totality of formal rules (laws and by-laws) and non-
formal propositions (corporate and social norms), regulating the conduct of individuals
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and organizations and guiding the managerial activity. The concept also includes the ideas,
the tools for their implementation and the system of essential attributes (and at the same
time criteria) of quality of public administration and expected (designed) quality indicators
of public administration.

As a tool system “good governance” is a structural and functional totality of
institutional, legal, organizational and administrative mechanisms of design, programming,
realization, provision and control of public administration with the aim of providing,
protecting and safeguarding public interests, realizing social, economic and other functions
of public power, including the provision of sustainable wealth of all the citizens, security of
an individual, of the society and the state, stability of the positive and efficient economic
development of the state.

To our opinion one can simplify all of the constructions mentioned above by leaving
Cicero’s formula that is as old as time, “Salus populi suprema lex esto” and determine the
wealth of the people to be the main appraisal criterion of public authority’s activity.

It should be noted that in the Russian legal doctrine, as well as in the legislation, the
term “good governance” is not a widely spread one yet, while its separate elements or
principles are used in the regulatory framework, e.g. executive and local self-government
bodies’ performance indicators have been established, guaranteed access to the information
about the activity of public authorities has been enshrined, as well as the defence of
economic entities’ rights in the course of state and municipal control, the principles of
electronic government activity and the use of electronic document flow in the activity of
public authorities.

4. Good Governance in International Documents

As it has been noted by Professor I. V. Ponkin, at present the term “good governance” has
become a permanent part of the vocabulary of a wide range of participants of the
international community. Today almost all major institutes declare that “good governance”
is their priority and a part of their development strategy."
Article 41 “Right to good administration” of the Charter of Fundamental Rights of
the European Union (2007/C 303/01) (Strasbourg, 14.12.2007)'¢ declares:
1. Every person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions, bodies, offices and agencies of the
Union.
2. This right includes:

(a) the right of every person to be heard, before any individual measure which
would affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the
legitimate interests of confidentiality and of professional and business
secrecy;

(c) the obligation of the administration to give reasons for its decisions.
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3. Every person has the right to have the Union make good any damage caused by its
institutions or by its servants in the performance of their duties, in accordance
with the general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of
the Treaties and must have an answer in the same language.

The principle of good governance is mentioned in the Stockholm Programme — an Open
and Secure Europe serving and protecting citizens (2010/C 115/01) (4.5.2010), “The
European Council recalls that transparency of decision-making, access to documents and
good administration contribute to citizens’ participation in the democratic life of the
Union. Furthermore, the Union citizens™ initiative introduced by Article 11 TEU will
create a new mechanism for civic participation. That mechanism should be realised
rapidly” (2.6. Participation in the democratic life of the Union)."”

P4 Art. 71 Regulation (EC) No. 883/2004 of the European Parliament and of the
Council on the coordination of social security systems (Strasbourg, 29.4.2004)" enshrines
that “The institutions, in accordance with the principle of good administration, shall
respond to all queries within a reasonable period of time and shall in this connection
provide the persons concerned with any information required for exercising the rights
conferred on them by this Regulation”

The given principle is also reflected in branch administration. As an example, one can
think of Recommendation Rec(2005)8 “On the principles of good governance in sport”
(adopted by the Committee of Ministers on 20 April 2005 at the 924th meeting of the
Ministers’ Deputies), where it was stipulated that “good governance in sport is a complex
network of policy measures and private regulations used to promote integrity in the
management of the core values of sport such as democratic, ethical, efficient and
accountable sports activities; and that these measures apply equally to the public
administration sector of sport and to the non-governmental sector of sports”.

Good Governance — the responsible conduct of public affairs and management of
public resources — is encapsulated in the Council of Europe 12 Principles of Good
Governance. The 12 Principles are enshrined in the Strategy on Innovation and Good
Governance at local level, endorsed by a decision of the Committee of Ministers of the
Council of Europe in 2008. They cover issues such as ethical conduct, rule of law, efliciency
and effectiveness, transparency, sound financial management and accountability:"

1. Fair Conduct of Elections, Representation and Participation

Competence and Capacity

Innovation and Openness to Change

9. Sustainability and Long-term Orientation

10. Sound Financial Management

11. Human Rights, Cultural Diversity and Social Cohesion

2. Responsiveness

3. Efhiciency and Effectiveness
4. Openness and Transparency
5. Rule of Law

6. Ethical Conduct

7.

8.
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12. Accountability

5. Incorporation of the Principles of Good Governance in the
Russian Legal System

Let us consider how the above-mentioned principles can be incorporated into the Russian
legal system.

It is obvious that the analysis of the implementation of all 12 principles is not the
objective of the given work, so we will dwell only on such an important component as
good governance as openness and transparency (4).

The given principle implies that:

— Decisions are taken and enforced in accordance with rules and regulations.

— There is public access to all information, which is not classified for well-specified
reasons as provided for by law (such as the protection of privacy or ensuring the
fairness of procurement procedures).

— Information on decisions, implementation of policies and results is made available
to the public in such a way as to enable it to effectively follow and contribute to the
work of the local authority.

Federal law of 09.02.2009 No 8-FZ (as amended on 28 December 2017) “About Ensuring
Access to Information on Activities of State Bodies and Local Government Bodies”?
Article 4 “The Main Principles of Ensuring Access to Information on Activities of State
Bodies and Local Government Bodies” enshrines the following:

1. openness of information on the activity of state bodies and local self-government
bodies and a free access to that information, except for the cases specified under
federal laws;

2. the accuracy of information and the timeliness of its provision;

3. freedom of search, receipt, transfer, production and dissemination of information
on the activity of state bodies and local self-government bodies by any legal
means;

4. observation of citizens’ rights to the inviolability of private life, personal and
family privacy, their honour and business reputation of citizens as well as the
business reputation of organisations in the course of provision of information on
the activity of state bodies and local self-government bodies.

The given law establishes some restrictions on the effect of the principles mentioned above
in case it constitutes state or other official secret under the legislation of the Russian
Federation (Article 5).
Article 8 also declares that the information users shall have the following rights:
1. to receive reliable information on the activities of government bodies and local
government bodies;
2. to refuse to receive information on the activities of government bodies and local
government bodies;
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3. not to substantiate the need to obtain the requested information on the activities
of government bodies and local government bodies, the access to which is not
restricted;

4. to appeal in accordance with the established procedure the acts and (or) actions
(omissions) of state bodies and local government bodies, their officials, which
violate the right to access information on the activities of government bodies and
local government bodies and the established procedure for enjoyment thereof;

5. todemand, in accordance with the procedure established by the law, compensation
for harm caused by violation of his/her right to access to the information on the
activities of government bodies and local government bodies.

In the legal system of the Russian Federation there is a separate act on the provision of
access to information on the activities of the courts. Federal law of 22.12.2008 No 262-FZ
(as amended on 28 December 2017) “On provision of access to information on the
activities of courts in the Russian Federation™! envisages the following ways of access to
the information on the activities of courts:

1. presence of citizens (individuals), including representatives of organizations (legal
entities), public associations, public authorities and local self-government bodies,
in an open court session;

2. disclosing (publishing) information on the court activities in the mass media;

3. posting information on the court activities in the Internet;

4. placement of information on the court activities in the premises occupied by the
courts, the Judicial Department, the bodies of the Judicial Department, and the
bodies of the judiciary;

5. familiarization of information users with the information retained in archives;

6. providing information users upon their request with information on the activities
of the courts;

7. webcasting open court sessions on the Internet in accordance with this Federal
Law, other federal laws (Article 6).

The Resolution of the Plenum of the Supreme Court of the Russian Federation of
13.12.2012 no. 35 “On the openness and publicity of legal proceedings and about
information access about activity of the courts™ enshrines that the openness and publicity
of legal proceedings, timely, qualified, objective informing society on the activity of the
courts of the general jurisdiction contribute to an increase in the level of legal awareness of
judicial system and legal proceedings, are a guarantee of fair legal proceedings, and also
provide public control over functioning of judicial authority. Open legal proceedings are
a means of maintaining the society’s trust in court.

The openness and publicity of legal proceedings, access to the information about the
activity of courts shall promote the realization of tasks of civil, administrative and criminal
trial (Article 2 CCP of the Russian Federation, Article 24.1 of the Code of the Russian
Federation on Administrative Offences, Article 6 of the Code of Criminal Procedure of
the Russian Federation) and shall not lead to any intervention in judicial activities, as
courts implementing justice are independent and submit only to the Constitution of the
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Russian Federation and the law (Article 120 of the Constitution of the Russian Federation,
Article 5 of the Federal constitutional law “About Judicial System of the Russian
Federation”, Item 5 Article 4 of the law on ensuring access to information).

6. Conclusion

The concept of good governance in the Russian Federation has formed mainly in the
managerial and administrative legal doctrine.

Some of its elements or principles are used in the regulatory framework, e.g. executive
and local self-government bodies’ performance indicators have been established;
guaranteed access to the information about the activity of public authorities has been
enshrined, as well as the defence of economic entities’ rights in the course of state and
municipal control,”” and a number of others.

A considerable amount of work aimed at the provision of legal regulation of executive
bodies’ activity in terms of public functions fulfilment (including the provision of public
services to individuals and legal entities) has been done in the Russian Federation.

A lot of attention is given to the regulation of administrative procedures, the
development of administrative policies and forms of interaction, including the online one,
between the public authorities.

A legal framework and electronic resources ensuring the interaction of the system of
state power with the external environment have been developed, among which there are
such state automated systems as “Administration”, “Justice”, “Elections’, public services,
Federal Tax services portals, etc.

The percentage of the population using electronic services has increased; the time of
their provision has decreased.

However, a lot of administrative barriers have not been removed yet; the paper-flow
and reporting forms have grown massively (online reports have been added to the paper
ones); there is excessive regulation of a number of administrative processes (e.g. lengthy
interdepartmental approval of documents).
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Abstract: The principle of proportionality in tax law as an EU and constitutional standard may play
an important role in the interpretation of tax law. The principle of proportionality is associated with
moderation of the activities of public authorities and minimization of their interference in the
sphere of rights and freedoms. The principle of proportionality is also called the principle of com-
mensurability, moderation, and adequacy. The article analyses the impact of the proportionality
principle in tax law on the case law of the Court of Justice of the European Union. The case law of
the Polish Supreme Administrative Court uses the principle of proportionality when interpreting
tax law, and the judgments of the Court of Justice of the European Union and the Polish Constitu-
tional Tribunal have a significant impact on the jurisprudence of administrative courts in Poland.

Keywords: principles of law; the principle of proportionality; Court of Justice of the European
Union; jurisprudence; the case law of the Constitutional Tribunal; the case law of the Supreme
Administrative Court; Poland

1. Introduction

The objective of the article is to attempt at answering the question of what role is played by
the principle of proportionality in tax law, with particular focus on the case law of the
Court of Justice of the European Union (CJEU) and municipal courts in Poland.

This paper will offer answers to two fundamental questions:

1. Does the Court of Justice of the European Union, in tax cases, employ the
analysed European standard, and are Polish solutions compliant with this
European standard?

2. Does the case law of the Polish Supreme Administrative Court, in its
interpretation of tax law provisions, employ the principle of proportionality, and
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do judgements of the Court of Justice of the European Union and Polish
Constitutional Tribunal exert significant impact on the case law of administrative
courts in Poland?

The principle of proportionality is an important standard in taxpayer rights protection and
is associated with moderation of the activities of public authorities and minimization of
their interference in the sphere of rights and freedoms. The principle of proportionality is
also called the principle of commensurability, moderation, and adequacy (L. Etel, P.
Pietrasz, Niekompletnos¢ swiadczets o przeznaczeniu oleju opatowego a zastosowanie sankcji
podatkowej, o ktdrej mowa w art. 89 ust. 16 ustawy o podatku akcyzowym [Incompleteness of
declarations on the use of fuel oil and the imposition of the tax sanction provided for in Art. 89
(16) of the Value Added Tax Act], ZNSA, no. 2(41)/2012, p. 27). Furthermore, the
principle of proportionality is linked with observation of the criteria of usefulness,
necessity, and the weighing up of particular values.

The addressees of the principle of proportionality are:

1) the legislative authority

2) the executive authority

3) thejudiciary

With consideration to the scope of the research set out in the article, the object of
assessment will be observance of the principle of proportionality by the judiciary, id est by
courts and tribunals.

2. The Principle of Proportionality in the Normative Sense

The principle of proportionality can be understood as a normative, doctrinal principle. It
exerts significant influence on interpretation of legal provisions performed by tribunals and
courts. The principle of proportionality in tax law is one of the most important general
principles of European law. It should also be stated that the indicated standard is anchored
in the Constitution of Poland. It impacts the interpretation applied by the Polish Supreme
Administrative Court (SAC) in tax cases; that court applies an EU-friendly and
constitutionally consistent interpretation.

In the normative sense, the legal basis of the principle of proportionality jest Art. 3b
(3 and 4), incorporated into the Treaty on European Union and Treaty Establishing the
European Community by the Lisbon Treaty, replacing Art. 5 (4 and 5) of the Treaty on
European Union.

Under the principle of proportionality, the content and form of Union action shall
not exceed what is necessary to achieve the objectives of the Treaties. The principle serves
as criterion for evaluating the activities of EU institutions and is the basis for assessing
actions taken by the member states (M. Bacal, in M. Militz, D. Dominik-Oginiska, M.
Bacal, T. Siennicki, Zasady prawa unijnego [Principles of EU Law], Warsaw 2013, pp. 145-
146).
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Under the adopted solutions and under the principle of subsidiarity, in areas which do
not fall within its exclusive competence, the Union shall act only if and in so far as the
objectives of the proposed action cannot be sufficiently achieved by the Member States,
either at central level or at regional and local level, but can rather, by reason of the scale or
effects of the proposed action, be better achieved at Union level. The institutions of the
Union shall apply the principle of subsidiarity as laid down in the Protocol on the
application of the principles of subsidiarity and proportionality. As we can see, in this case
the principle of proportionality is associated with the principle of subsidiarity. In order for
these principles to be more than words on paper, the aforementioned Protocol also sets out
mechanisms designed to ensure observance of the principle of proportionality. In
particular, national Parliaments ensure compliance with the principle of subsidiarity in
accordance with the procedure set out in that Protocol (Art. 3b[3]). Under the principle of
proportionality, the content and form of Union action shall not exceed what is necessary
to achieve the objectives of the Treaties. The institutions of the Union shall apply the
principle of proportionality as laid down in the Protocol on the application of the
principles of subsidiarity and proportionality (Art. 3b[4]).

The Protocol holds that each institution shall ensure constant respect for the principles
of subsidiarity and proportionality set out in Article 3b of the Treaty on European Union
(Art. 1 Protocol). The Commission shall forward its draft legislative acts and its amended
drafts to national Parliaments at the same time as to the Union legislator. The European
Parliament shall forward its draft legislative acts and its amended drafts to national
Parliaments (Art. 4 Protocol).

The Court of Justice of the European Union plays an important role in respect of
adherence to the principles of proportionality and subsidiarity. It is competent to rule on
cases concerning violations by a legislative act of the principle of subsidiarity brought by
Member States in accordance with the provisions of Article 230 Treaty on the Functioning
of the European Union (TfEU) or presented by them pursuant to their legal regimes in
the name of a national parliament or chamber thereof. Under the rules set out in that same
article, applications may be brought by the Committee of the Regions (CoR) in respect of
legislative acts whose adoption requires consultation under the TfEU (Art. 8 Protocol). In
addition, the Commission presents cach year to the European Council, the European
Parliament, the Council, and national Parliaments a report on application of Article 3b
TEU. This annual report is also presented to the Economic and Social Committee and the
Committee of the Regions (Art. 9 Protocol).

In addition, the principle of proportionality is present in the highest legal act in effect
in Poland, the Constitution. Under Art. 31 (3) of the 1997 Constitution (OJ L no. 78,
item 483 as amended), any limitation upon the exercise of constitutional freedoms and
rights may be imposed only by statute, and only when necessary in a democratic state for
the protection of its security or public order, or to protect the natural environment, health
or public morals, or the freedoms and rights of other persons. Such limitations shall not
violate the essence of freedoms and rights. This regulation also applies in tax law.
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3. Impact of the Principle of Proportionality on the Case Law of
the Court of Justice of the European Union

Member States of the European Union are obliged to carry out timely and correct
implementation (transposition) of EU regulations. The subject literature emphasizes
that implementation as a whole is composed of: 1. normative implementation,
2. administrative implementation, and 3. judicial implementation. Judicial implementation
refers to the role of municipal courts as EU courts applying principles of EU law and
imposing sanctions for violations or non-application of EU law by individual entities
(A. Kunkiel-Krynska, Metody harmonizacji prawa konsumenckiego w Unii Europejskiej i ich
wplyw na procesy implementacyjne w parstwach cztonkowskich [Methods of Harmonization
of Consumer Law in the European Union and their Impact on Implementation Processes in
Member States], Warsaw 2013, p. 89).

Recognition by the CJEU that judicial application of the law is an element of national
implementation of a Directive makes it possible to: 1. grant courts the competence to
assess whether a State has properly implemented European law, 2. achieve in the judicial
application of law the objectives of EU law, including of Directives (principle of
effectiveness of EU law), 3. interpretation of municipal law consistent with EU law,
4. uniform application of EU law in all Member States (see judgment of CJEU of 10 April
1984 in case C 14/83, Sabine von Colson and Elisabeth Kamann versus Land
Nordrhein-Westfalen, and of 9 December 2003 in C-129/00, Commission versus the
Republic of Italy).

In the judgment of the SAC of 12 June 2013 (I FSK 146/13) it is indicated that
European Law provides a clear division of competences concerning interpretation and
application of European law. The CJEU is the court competent to rule on binding
interpretation and validity of acts of European Union law, while municipal courts as
European courts are charged with the duty of applying those provisions and their
interpretation in individual cases. Application of provisions of EU law by municipal courts
encompasses inter alia the duty to apply those provisions and their interpretation in
individual cases, as well as the duty to ensure the full effectiveness of provisions of EU law
and non-application of provisions of municipal law that are in conflict with it (principle of
primacy). An unambiguous and precise response by the CJEU concerning interpretation
of EU law ‘in practice determines the content of the judgement by a municipal court in
a given case, and even in the absence of express regulation of the issue, in fact has binding
force’ (SAC judgment of 19 September 2008, I GSK 1038/07, Central Repository of
Administrative Court Judgments — CRAC]).

Pursuant to Art. 260 TfEU, if the Court of Justice of the European Union finds that
a Member State has failed to fulfil an obligation under the Treaties, the State shall be
required to take the necessary measures to comply with the judgment of the Court. If the
Commission considers that the Member State concerned has not taken the necessary
measures to comply with the judgment of the Court, it may bring the case before the Court
after giving that State the opportunity to submit its observations. It shall specify the
amount of the lump sum or penalty payment to be paid by the Member State concerned
which it considers appropriate in the circumstances (see CJEU judgment of 22 June 2016
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in C-557/14, European Commission vs Portuguese Republic [non-compliance with CJEU
judgment of 7 May 2009 in case C-530/07, European Commission vs Portuguese Republic]
and of 4 June 2009 in case C-568/07, Commission of the European Communities vs Hellenic
Republic (non-compliance with CJEU verdict of 21 April 2005 in case C-140/03,
Commission of the European Commaunities vs Hellenic Republic).

Here we should cite one such ruling by the CJEU. In its judgment C-241/11 of 25
June 2013, the CJEU imposed a lump sum payment on the Czech Republic of EUR
250,000 for failure to implement measures in a timely manner ensuring implementation of
CJEU verdict C-343/08 of 14 January 2010. In assessing the seriousness of the
infringement, the CJEU indicated that the absence in that country of a second pillar in its
pension system, as well as the fact that institutions for occupational retirement provision
are prohibited from establishing themselves in its territory, late compliance, by that
Member State, with the judgment in Commission v. Czech Republic had a limited effect on
the internal market for occupational retirement provision, which Directive 2003/41,
according to recitals 1, 6 and 8 in the preamble thereto, secks to establish, and, therefore,
on private and public interests (para 53). In particular, the complete transposition of
Directive 2003/41 is intended principally to inform interested persons in the event that, as
the Court observed in paragraph 51 of the judgment in Commission v. Czech Republic, the
national retirement pension system develops in that regard (para 54).

The CJEU, in deciding whether interpretation of the provision of the Act performed
by the Supreme Court of the Czech Republic constitutes legislation, emphasized that
assessment of the scope of municipal legislative, executive, and administrative provisions
must be performed with heed to the interpretation given by municipal courts (verdict
C-382/92 of 8 June 1994, Commission vs United Kingdom). In consequence, the notion of
“legislation of a member state” is understood by the CJEU as also encompassing
interpretation of a provision of municipal legislation performed by a national Supreme
Court (CJEU judgment of 15 March 2018 in case C-431/16, Instituto Nacional de la
Seguridad Social (INSS), Tesoreria General de la Seguridad Social (TGSS) vs José Blanc
Markus).

From the above said we may conclude that the Court of Justice of the European
Union plays a primary role in the interpretation of EU law. Because of the principle of
primacy in the application of EU law and effectiveness of that law, municipal courts must
respect verdicts of the CJEU. If they fail to adhere to the interpretation indicated by the
CJEU, they may be at risk of a fine, as in the case of the Czech Republic, whose Supreme
Court ignored a judgment of the CJEU.

The Union principle of proportionality has been invoked quite frequently in tax law
cases decided by the CJEU. The Court has reviewed compliance of national solutions with
the principle of proportionality. This test has frequently led to decisions of benefit to
taxpayers, for example, that a given legislative solution adopted in an EU Member State
violated that principle. However, there is also a collection of rulings by the CJEU holding
that this principle was not infringed.

For reasons of space, the article only gives some examples of CJEU judgments
concerning the research problem undertaken, with particular attention to rulings that have
been handed down in Polish cases.
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In its judgment C-418/14 of 2 June 2016 in ROZ-SWIT Zaktad Produkcyjno-
Handlowo-Ustugowy Henryk Ciurko, Adam Pawtowski spétka jawna vs Dyrektor Izby
Celnej we Wroctawiu, the CJEU held that Directive 2003/96/EC of 27 October 2003
restructuring the Community framework for the taxation of energy products and
electricity and the principle of proportionality must be interpreted as:

— not precluding national legislation under which sellers of heating fuel are required
to submit, within a prescribed time limit, a monthly list of statements from
purchasers that the products purchased are for heating purposes, and

— precluding national legislation under which, if a list of statements from purchasers
is not submitted within a prescribed time limit, the excise duty applicable for
motor fuels is applied to the heating fuel sold, even though it has been found that
the intended use of that product for heating purposes is not in doubt.

Having regard to the discretion which Member States have as to the measures and
mechanisms to adopt in order to prevent tax avoidance and evasion connected with the
sale of heating fuels and since a requirement to submit to the competent authorities a list
of statements from purchasers is not manifestly disproportionate, it must be held that such
a requirement is an appropriate measure to achieve such an objective and does not go
beyond what is necessary to attain it.

Secondly, a provision of national law under which, in the event of failure to submit
a list of statements from purchasers within the time limit, the excise duty applicable for
motor fuels is automatically applied to heating fuels even if those fuels are used as such,
runs counter to the general scheme and purpose of Directive 2003/96, based on the
principle that energy products are taxed in accordance with their actual use. Furthermore,
such an automatic application of the excise duty applicable to motor fuels in the case of
non-compliance with the requirement to submit such a list infringes the principle of
proportionality. The application of the rate of excise duty provided for motor fuels to the
heating fuels because of the infringement of the requirement imposed by national law to
submit a list of statements from purchasers within the time limits set, where it has been
held that there was no doubt as to the intended use of those products, goes further than is
necessary to prevent tax avoidance and evasion (see paras 25, 26, 33-35, 39, 42).

In its opinion, the CJEU emphasized that general principles of law, which include the
principle of proportionality, form part of the EU legal order. They must accordingly be
observed not only by the EU institutions but also by Member States in the exercise of the
powers conferred on them by EU directives (see, to that effect, inter alia, judgments of 21
February 2008 in Netto Supermarke, C-271/06, EU:C:2008:105, paragraph 18, and of 10
September 2009 in Plantanol, C-201/08, EU:C:2009:539, paragraph 43).

It follows that national rules, such as those at issue in the main proceedings, which are
intended, inter alia, to transpose the provisions of Directive 2003/96 into the domestic
legal order of the Member State concerned must be consistent with the principle of
proportionality (paras 20 and 21).

In another verdict, C-588/10, of 26 January 2012 (Minister Finanséw vs Kraft Foods
Polska SA), the CJEU defined the limits of the freedom of EU Member States to determine
the rights and duties of taxpayers on the example of the requirement to possess confirmation
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of receipt of a correcting invoice. In that ruling it indicated that the requirement that, in
order to be entitled to reduce the taxable amount as set out in the initial invoice, the
taxable person must be in possession of acknowledgment of receipt of a correcting invoice
by the purchaser of the goods or services constitutes a condition for the purpose of Article
90(1) of the VAT Directive (para 42).

However, the principles of the neutrality of value added tax and proportionality do
not, in principle, preclude such a requirement. However, where it is impossible or
excessively difficult for the taxable person who is a supplier of goods or services to obtain
such acknowledgment of receipt within a reasonable period of time, he cannot be denied
the opportunity of establishing, by other means, before the national tax authorities of the
Member State concerned, first, that he has taken all the steps necessary in the circumstances
of the case to satisfy himself that the purchaser of the goods or services is in possession of
the correcting invoice and is aware of it and, second, that the transaction in question was in
fact carried out in accordance with the conditions set out in the correcting invoice. Copies
of the correcting invoice and the reminder addressed to the purchaser of the goods or
services to send acknowledgment of receipt and, as KFP submitted at the hearing without
being contradicted on that point, proof of payment or the production of entries from the
accounts which make it possible to identify the amount actually paid to the taxable person
in connection with the transaction in question by the purchaser of the goods or services
may serve that purpose (cf. paras 41, 42).

Analysis of this verdict demonstrates that the CJEU, in interpreting provisions
concerning value added tax, frequently applies the principle of neutrality alongside the
principle of proportionality, the former of which is supposed to prevent VAT from
burdening an entreprencur. Furthermore, the principle of proportionality prevents the
national legislator from applying any “automatic” mechanisms to tighten up tax regulations.

In its verdict of 29 July 2010 in case C-188/09, Dyrektor Izby Skarbowej w
Bialymstoku vs Profaktor Kulesza, Frankowski, Jézwiak, Ortowski sp.j., formerly Profaktor
Kulesza, Frankowski, Trzaska sp.j., the CJEU took up the imposition of sanctions for
failure to maintain a record of sales using a cash register. In this judgment it was indicated
that the common system of value added tax, as defined in Article 2(1) and (2) of First
Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legislation of
Member States concerning turnover taxes and in Articles 2, 10(1) and (2) and 17(1) and
(2) of Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonisation of the
laws of the Member States relating to turnover taxes — Common system of value added tax:
uniform basis of assessment, as amended by Council Directive 2004/7/EC of 20 January
2004, does not preclude a Member State from imposing a temporary restriction on the
extent of the right of taxable persons who have not complied with a formal requirement to
keep accounting records of their sales to deduct input tax paid, on condition that the
sanction thus provided for complies with the principle of proportionality. In essence,
because it aims at ensuring the proper collection of tax and prevention of tax, such an
obligation is consistent with the measures that can be applied by Member States under Art.
22 (8) of the Sixth VAT Directive. In that context, by providing that, in cases where that
accounting obligation is not complied with, the proportion of the VAT which the taxable
person may deduct is reduced by 30%, that measure must be regarded as constituting an
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administrative sanction, the deterrent effect of which is intended to ensure compliance
with that obligation. However, it is a matter for the national court to determine whether
the procedure for determining the amount of the sanction and the conditions under which
the facts relied on by the tax authorities in order to apply that sanction are recorded,
investigated and, as the case may be, adjudicated upon effectively render meaningless the
right to deduct VAT, and thus do not undermine the principle that the tax burden must be
neutral in relation to all economic activities. It must be observed in this connection that
the rate of the amount withheld in the main proceedings, which is limited to 30% and thus
preserves the greater part of the input tax paid, appears neither excessive nor inadequate
for the purpose of ensuring that the sanction in question is deterrent and, therefore,
effective. Moreover, such a reduction on the basis of the amount of tax paid by the taxable
person is not manifestly without any link to the level of the economic activity of the person
concerned. Furthermore, in so far as the purpose of that sanction is not to correct
accounting errors but to prevent them, its flat-rate nature, resulting from the application of
the fixed rate of 30%, and, consequently, the lack of any correspondence between the
amount of that sanction and the extent of any errors which may have been made by the
taxable person cannot be taken into account in the assessment of whether that sanction is
proportionate (cf. paras 27, 28, 34-37, 39).

The Court also held that national provisions imposing administrative sanctions that
can be imposed on VAT taxpayers in the event of their failure to apply a cash register to
record transactions and tax sums due are not “special measures for derogation” intended to
prevent certain types of tax evasion or avoidance within the meaning of Article 27(1) of
the Sixth VAT Directive. Such a measure thus cannot constitute a ,special measure for
derogation” under Art. 27(1) because it displays characteristics of measures encompassed
by Art. 22(8) of the Sixth Directive, on grounds of which Member States may impose
other obligations they see fit for the proper accounting and collection of tax and prevention
of tax fraud (cf. paras 41-43).

It was also held that Article 33 of the Sixth VAT Directive does not preclude the
maintenance of provisions such as those of Article 111(1) and (2) of the Polish 2004 Law
on VAT, which provide for administrative sanction in the event it is held a taxpayer has not
adhered to the obligation of using a cash register to record turnover and tax sums due
(cf. para 49).

In its verdict of 26 March 2015 in C-499/13, Marian Manikowski przeciwko
Dyrektor Izby Skarbowej w Gdansku, the Court took up the issue of a court bailiff being
considered a VAT payer arising from the sale of movables in the course of enforcement
proceedings. In that ruling, the CJEU held that Articles 9, 193 and 199(1)(g) of the VAT
Directive must be interpreted as not precluding a provision of national law, such as that at
issue in the main proceedings, which, within the context of a sale of immovable property
effected through enforcement, imposes on a person — namely the court enforcement officer
who made the sale — obligations to calculate, collect and pay the VAT on the proceeds of
that transaction within the prescribed time-limits. In essence, the national regulation is
designed to avoid situations in which the taxpayer, owing to poor financial condition,
violates the obligation to pay VAT] such regulations can ensure the proper collection of the
tax and be subject to Art. 273 of Directive 2006/112. Furthermore, although it is true that
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those provisions provide, in essence, that the tax may be payable only by a taxable person
carrying out a taxable supply of goods or, in certain circumstances, by the purchaser of the
immovable property, the function of the court enforcement officer as the intermediary
responsible for the collection of that tax does not fall within those provisions. In essence,
because the obligation merely ensuring the collection of the amount of the tax and its
payment to the tax authority on behalf of the taxable person by whom it is payable, within
the prescribed time-limit. In that situation, the court enforcement officer’s obligation is
not a fiscal obligation, because that obligation still lies with the taxable person (cf. paras
38,39, 41, 42, 45).

Furthermore, the Court ruled that the principle of proportionality must be interpreted
as precluding a provision of national law, such as that at issue in the main proceedings,
under which a court enforcement officer must be liable with his entire assets for the
amount of VAT due on the proceeds of the sale of immovable property effected through
enforcement where he does not discharge his obligation to collect and pay that tax,
provided that the court enforcement officer concerned actually has all legal means to
discharge that obligation, which is for the referring court to determine (cf. para 53).

The presented case law demonstrates that the Court of Justice of the European Union,
in interpreting the provisions of tax law, takes into consideration the principle of
proportionality, which is intended to protect the taxpayer in certain situations. This
principle serves as a sort of safety valve to protect against overly restrictive legislation.
However, in the absence of sanctions for failure to record turnover in a cash register and
the recognition of a court enforcement officer, the test of infringement of the principle of
proportionality was failed.

4. The Principle of Proportionality in the Case Law
of the Supreme Administrative Court

The principle of proportionality, derived from normative acts, impacts the interpretation
of legislation applied by administrative courts in Poland. With a view to the effectiveness
of EU law, which is defended by the Court of Justice of the European Union, the Polish
Supreme Administrative court frequently invokes the case law of the CJEU in tax matters.

In its verdict of 18 May 2017 (I FSK 1916), the SAC ruled that Art. 88 (3a)(4)(b) of
the Value Added Tax Act of 11 March 2004 (VAT Act) (OJ L 2011, No. 177, item 1054 as
amended), under which issued invoices, correcting invoices, or customs documents
containing sums inconsistent with the real value of goods and/or services (false values) are
not grounds for tax deductions — in respect of those items for which false values have been
provided, the proper interpretation is, in the event the evidence gathered gives the tax
authority the possibility of assessing the true value of the transaction for which an excessive
figure has been given in the invoice — with a view to the principles of neutrality and
proportionality — the right remains to deduct tax in the portion consistent with the true
value of the transaction.

In its verdict of 24 May 2016 (I FSK 1625/14), the SAC took the position that the
time limit on exercising the right to deduct VAT provided for by Art. 86 (13) of the VAT
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Act, apart from specified cases from 1 January 2014 in Art. 86 (13a) of the Act regarding
reverse charge to the purchaser, does not violate the principles of neutrality, balance,
effectiveness, and proportionality, and is not in and of itself capable of making it practically
impossible or severely hindering the exercise of the right of the duly diligent taxpayer to
take the deduction; instead, it constitutes a sort of sanction for an insufficiently diligent
taxpayer in the form of the loss of the right to deduct that tax upon expiry of the time
limit. The time limit can be waived only in the event a duly diligent taxpayer could not
observe it owing to causes beyond his control.

In turn, in its verdict of 22 October 2015 (I FSK 1131/14), the SAC ruled that an
invoice containing a formal defect that could be remedied by the issuance of a correcting
note (e.g. address of the purchaser) allows the taxpayer under Art. 86 (1) of the VAT Act
to exercise the right to deduct the tax listed in the invoice within the time limits provided
for by the Act (Art. 86 [10] [1]; from 1 January 2014 Art. 86 [10] and [10b] [1]),
regardless of whether the formal defects in the invoice are corrected - if there is no risk of
fraud or abuse (the activities documented by the invoice were performed on behalf of the
taxpayer and benefited his taxable activity). However, an invoice that has not been
corrected and whose formal defect is so serious as to render it impossible to determine the
true scope (subjective and/or objective) of the transactions listed in the invoice, and by the
same token to determine whether they have in fact taken place, thereby giving rise to the
possibility of fraud or abuse as well as preventing the effective collection of tax — does not
give the taxpayer the right under Art. 86 (1) VAT Act to deduct the tax assessed from such
an invoice. This does not constitute an infringement of the principles of neutrality and
proportionality.

Invoking the principle of proportionality in its verdict of 21 October 2014 (I FSK
1536/13), the SAC held that in the case of a taxpayer who — meeting all the conditions set
out in Art. 89a (2) of the VAT Act as worded through 31 December 2012 — revised the tax
due in an inappropriate accounting period, a correcting filing submitted pursuant to Art.
81 § 1 of the Tax Code of 29 August 1997 (OJ L 2012, item 749 as amended) with the
intent of correcting that defect and settling the adjusted tax due on the basis of Art. 89a
(1) VAT Act in the proper accounting period indicated in Art. 89a (3) is not subject to the
time limit imposed by Art. 89a (2) (5) VAT Act, as there has been no fraud or detriment to
the state budget.

In another verdict of 9 May 2015 (I FSK 709/12), the SAC, invoking EU and
Constitutional standards, indicated that interpretation of Art. 116 (6)(2) of the VAT Act
cannot lead to violations of the principles of VAT neutrality, proportionality (as defined by
Art. 31 [3] and Art. 2 of the Constitution of Poland and Art. 5 of the Treaty on European
Union), and protection of property rights (as defined by Art. 21 [1] and Art. 64 [1] of the
Constitution of Poland). This means that the provision in question should be interpreted
as not depriving the taxpayer submitting past-due payment for agricultural products and/
or services to a farmer assessed lump-sum tax, encompassing lump-sum tax rebate, the right
to recover the value of the tax.

In its verdict of 12 June 2012 (I FSK 841/11), the SAC held that depriving a taxpayer-
seller the right provided for in Art. 129 (1) of the VAT Act to apply the tax rate of 0% to
the supply of goods transported outside the European Union, and on which that taxpayer
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refunded the tax to a traveller, for the sole reason that the taxpayer did not adhere to the
informational conditions provided for by Art. 127 (4)(1 and 4) VAT Act, violates the
principle of proportionality expressed in Art. 31 (3) and Art. 2 of the Constitution of
Poland.

5. Summary

Initial research undertaken in the preparation of this work has demonstrated that the
principle of proportionality plays an important role in the application of tax law in effect
in the countries of the European Union. An important role in shaping the proper
implementation of tax law is performed by the Court of Justice of the European Union.
On the one hand, with the test of adherence to the principle of proportionality the CJEU
examines whether a Member State has violated that principle. On the other hand, the
Court, in settling disputes between a taxpayer and tax authorities, examines whether the
applied measures are adequate to the circumstances. The Court’s case law in this respect is
diverse, as it ascertains infringement of the principle of proportionality through the
introduction of specified solutions, but in the case of the imposition of sanctions and
recognition of a court enforcement officer as a taxpayer it holds that the indicated principle
has not been violated, by the same token providing certainty as to the law.

The Supreme Administrative Court, particularly in turnover taxes subject to
harmonization — value added tax and excise tax — applies EU-friendly interpretation
(consistent with EU law). In practically every judgment of the SAC, we may find references
to the case law of the CJEU. Particular attention is paid by administrative courts in Poland
to the application of the principle of proportionality when interpreting tax law. In this
respect the SAC invokes not only EU standards, but also points to constitutional solutions
in effect in Poland.

The rulings of the SAC within the subject matter being examined here are diversified
and dependent on the circumstances of a particular case.

The research issue taken up concerning the principle of proportionality in tax law

should be explored further.
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does not enjoy legal protection on the grounds that it is contrary to public interest. In this context,
the author also points out that there is no uniform and universal definition of the concept/term of
“public interest”, but that public interest as such consists of partial public interests which may some-
times even be in conflict with one another thus comparing public interest and private interest in
a certain case does not always have to suffice. He also points out certain procedural burdens relating
to administrative proceedings — in particular the burden of sufficient reasoning and fact-finding es-
pecially in reference to the protection of public interest by administrative authorities. The paper
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1. Chapter 1

The protection of public interest! is undoubtedly an essential component of the functioning
of the State, which as such also constitutes an element necessary for the existence of the
State itself. However, the key questions we need and we strive to explore in this paper is
what the protection of public interest is, where the boundaries of this institute are, under
what circumstances is its application admissible and how its implementation is ensured so
that it cannot be misused in such a way that referring to the protection of public interest
would eventually become a “legitimate reason” for the issuance of an unlawful act by the
public authorities.

First of all, it is necessary to consider whether “public interest” is something that is
expressed in the Constitution of the Slovak Republic or in other generally binding
legislation explicitly by (always) using the phrase “public interest”. The answer is a very
clear “no” and this makes the matter even more complicated and sensitive at the same time.
The Constitution of the Slovak Republic and the laws of the Slovak Republic use a number
of indications, which sometimes explicitly, sometimes descriptively indicate the protection
of public interest.? To illustrate, it is possible to point to some partial legal regulations, i.e.
Art. 20 par. 2 of the Constitution of the Slovak Republic states “The law shall establish
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certain property, which is necessary for the purposes of safeguarding the needs of the
society, the development of the national economy and the public interest, except the
property defined in Art. 4 of this Constitution as the exclusive property of the State, the
municipality or specific legal persons. A law may also lay down which property only
individual citizens or legal persons residing in the Slovak Republic may own.” (Explicit use
of the term “public interest”) Art. 20 par. 3 of the Constitution of the Slovak Republic
states: “The ownership is binding. It shall not be misused causing harm to others or in
contradiction with the general interests protected by the law. The exercise of right in
property must not be detrimental to the health of other people, nature, cultural sites or the
environment beyond the margin laid down by a law.” (Use of the term “general interest” as
a concept indicating the protection of public interest). Art. 20 par. 4 of the Constitution of
the Slovak Republic further — “Expropriation or restrictions of right in property may be
imposed only to the necessary extent and in public interest, based on the law and for
a valuable consideration.™

If we go to the level of inspecting the regulations defined by general Acts (rather than
by the Constitution), it is evident that there are various Acts that protect public
interest — (e.g. Act. No. 538/2005 Coll.) states — for example — that “The State Spa
Commission will reject an application for a permit to use a resource if it is in the public
interest not to use a natural healing resource or a natural mineral resource..”. The
provisions above (examples of sources of law) represent the legal basis of the protection of
public interest in specific matters, while the protection of public interest can be (and most
often is) realized in the decision-making processes of public authorities in particular cases.
In this context, it is necessary to refer to administrative bodies, which decide about the
rights, duties and rightful interests of natural persons and legal entities within the
administrative procedure and who are obliged according to § 3 par. 1 of Act no. 71/1967
Coll. (Code of Administrative Procedure)® to protect the public interest in the decision-
making process — “Administrative authorities shall act in accordance with laws and other
legislation. They are required to protect the interests of the state and society, the rights and
interests of natural persons and legal persons, and to consistently require the fulfilment of
their duties.” Where the protection of public interest is expressed by the phrase are required
to protect the interests of the State and of society (the term corresponds to the time at which
the aforementioned legal provision was formulated, the terminology equates to today’s
“public interest”).” On the other hand, within the administrative judiciary we may
encounter the protection of public interest expressed explicitly when § 5 par. 3 of Act no.
162/2015 Coll. — the Code on Administrative Judiciary — states that “In its decision-
making the administrative court is committed to the protection of law and public interest.”
(SVK: “Pri rozhodovani spravny stid db4 na ochranu zékonnosti a verejného zdujmu:’)

The protection of public interest is specifically addressed in the Code on
Administrative Judiciary e.g. with regard to the suspensory effect of the administrative
action in relation to the decision to be subjected to judicial inquiry, which results from the
provision of § 185 (a) of the Administrative Proceedings Code, according to which “The
administrative court may, following a motion by the claimant and the defendant’s
statement, grant a suspensive effect to a claim: (a) if the immediate execution or other legal
consequences of the contested decision of the public authority or of the measure of the
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public authority would threaten to cause serious damage, whether substantial financial
damage or economic damage, damage to the environment or any other serious irreparable
consequences and the granting of a suspensive effect is not contrary to the public interest.”

Finally, it must be concluded (within this general introduction) that there are more
procedural provisions explicitly regulating the protection of public interest in public law
decision-making procedure (i.. by reference to the phrase “public interest” or other
designation with similar content — e.g. Act no. 50/1976 Coll. Building Act states in its
§ 81 that “In the building approval [occupancy] proceeding, the building authority shall in
particular examine whether the construction was carried out according to the
documentation certified by the building authority in the construction procedure and
whether the conditions of constructions specified by the zoning plan of the zone or the
conditions specified in the territorial decision and in the building permit were observed. It
shall further examine whether the actual construction or use of the structure will endanger
the public interest, especially in terms of the protection of life and health of people and the
environment, occupational safety and the safety of the technical equipment.”). For the
purposes of this paper we consider it sufficient to point out provisions of the law
highlighted above, which we consider to be sufficient to illustrate the existing legal regime
in which the protection of “public interest” is expressed in a direct way (directly).

2. On the Protection of Public Interest
(The Indirect Way/Method)

However, the protection of public interest is not always provided for by a direct reference
public interest in the source of law. With regard to the protection of public interest, it
cannot be omitted that the legislation of the Slovak Republic recognizes a number of
partial institutes — sometimes inspired by the legislation of foreign countries and
incorporated into the legal order of the Slovak Republic, and some based on the decision-
making activity of the European and/or international courts (with effects similar to those
of the protection of public interest arising from the text of the Act explicitly [see above]).
In the cases we will deal with in this section of the paper, there is zo explicit definition of/
reference to the protection of public interest,® ic. the legislature does not use the phrase
“public interest” or “general interest” (in the very source of the law) but through other legal
expressions and legal regulations, it provides for the protection of public interest as a whole
or a part thereof (e.g. in order to ensure quick and cost-effective judicial or administrative
proceedings, to ensure the protection of public finances, etc.). Examples of such regulations
include, for example, § 5 of Act no. 160/2015 Coll. Civil Proceedings Code for Adversarial
Proceedings: “Obvious abuse of rights shall not involve legal protection. The court may, in
so far as provided for in this Act, refuse and sanction procedural acts that are manifestly
abusive, arbitrary or unlawful, or lead to unjustified delays in the proceedings.” The
provisions of § 3 par. 6 of Act no. 563/2009 Coll. on the Administration of Taxes and on
Amendments to Certain Acts (hereinafter referred to as Tax Code), which is identical with
the provisions of § 2 par. 6 of the previous Act no. 511/1992 Coll. on the administration
of taxes and charges and on changes in the system of territorial financial authorities, with
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effect from 1 January 1993, regulated — without any substantive change — #he principle of
informality of the tax procedure according to which in the application of the various tax
laws in tax administration, the actual/true content of the act or of other event crucial to
finding, the levying or collection of taxes had to be taken into account.

As of 1 January 2014, the provision has been supplemented so that a legal relation or
other fact crucial to finding, the levying or collection of taxes which have zo economic
Jjustification and are resulting in targeted tax avoidance or obtaining such a tax advantage
which the taxable entity would not otherwise be entitled to or resulting in a targeted
reduction of tax lability shall be disregarded in tax administration. The purpose of the
change in question was to allow the tax authorities 0 prevent tax administrators (tax
authorities) from taking into account, for example, artificial transactions and structures
created for unwanted tax optimization, even if such tax optimization is not the sole
purpose of those transactions, and while avoiding an unjustified tax advantage under which
it understands the unjustified application of claims resulting from tax legislation, such as
a non-taxable portion of the tax base, the application of undue tax charges, the use of
fictitious expenses, and the like. Thus, the question is related to the prohibition of abusus
inris in tax proceedings, which has already been recognized by the judicial practice even
before, despite the absence of a specific statutory provision. For example, the Supreme
Court of the Slovak Republic in its decision — file no. 2Szf 44/2013 - stated that “the
conduct of a taxpayer whose sole purpose is to obtain [tax] overcompensation and which
conduct is devoid of any economic meaning, cannot be classified otherwise as an abuse of
the objective law [abusus iuris] thus such conduct cannot be taken into account for tax
purposes.”

Understanding the prohibition of abuse of law/rights in court practice, based on the
assessment of the economic meaning of the transaction by the taxpayer and the subsequent
confrontation with the result in obtaining an unjustified tax advantage, the tax reduction
for the entity is close to the formula used by the legislator in the amended provision of § 3
par. 6 of the Tax Code. Even in this case, these are facts which have no economic
justification and which result in deliberate circumvention of a tax duty or acquisition of
a tax advantage to which the taxpayer would otherwise not be entitled to or which results
in a specific tax reduction. Under the aforementioned circumstances, therefore, it appears
that the amendment does not impose any new rules of conduct, but only the settled
judicial practice has been given the form of a statutory provision. From the use of the
words purposeful circumvention, purposeful reduction, and advantage to which the entity
would not be entitled to, it is beyond doubt, that the law here refers to acts that violate the
law or obstruct it, and not what the law predicts directly — and combines the consequences
in the form of benefits for the tax entity. Therefore, in order to apply this provision, an
abusive application of the law/right must be exercised by the tax entity. In this context, it is
necessary to define the concepts of the circumvention of the law and abuse of law/rights
(abusus iuris) which are both present in civil and tax law, but with some differences,
particularly in terms of legal consequences.

Bypassing (circumventing) the law is defined in the legal theory of civil law’ in such
a way that the legal act does not contradict the explicit wording of the statutory provision,
however its consequences aim not to observe the objective of the law. Here the law refers
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not only to the Civil Code (Act No. 40/1964 Coll., the Civil Code), but also to other laws
that have the force of an Act. Bypassing (circumventing) a law by legal action, iz fraudem
legis, is a behaviour that is based on the fact that someone does not act contrary to the law
(contra legem), but in such a way as to deliberately achieve a result not foreseen by the law
and/or a result that is undesirable.” The Constitutional Court of the Slovak Republic
stated that circumvention of the law consists of the exclusion of a legally binding rule of
conduct with the deliberate use of means which are not forbidden by the law per se, as
a result of which the established state of affairs appears to be incontestable in terms of law.
Procedure iz _fraudem legis is a procedure whereby someone is formally acting under the
law, but deliberately delivers a result that is prohibited, unforeseen or undesirable under
legal rule.! A legal act obstructing the law is invalid under § 39 of the Civil Code (§ 39 of
the Civil Code reads: “A legal act whose content or purpose are at variance with an act,
circumvent the act or are at variance with good manners shall be invalid.” The fact that
such conduct does not enjoy protection, can be derived from § 3 (1) of the Civil Code:
“Exercise of rights and duties following from civil legal relationships must not groundlessly
infringe rights and lawful interests of others and must not be at variance with good manners.”

A broader understanding of circumvention in tax law vs. civil law is that it does not
only deal with legal acts (the mere legality of the acts/of the conduct) but also with other
matters that are critical for the discovery, collection or levying of taxes. For example, based
on the case law of the Supreme Administrative Court of the Czech Republic, such a fact
may be setting up and doing business through multiple companies in order to avoid the
legal status of a value added tax payer.”? Another difference is in the legal con-
sequences — while civil law relates circumvention of law with a legal consequence in the
form of the invalidity of the legal act to which the circumvention relates (see above), tax
law does not examine the question of the validity of the legal act at all, the circumstance
circumventing the law, even if it was a legal act, is just simply not taken into account in tax
proceedings/for taxation (tax) purpose (while not impacting in any way the very legal
effect of the act itself).”® It is, therefore, a system of protection against abusus iuris (and
thus also an instrument of protection of public interest) in the proceedings of the
administrative body (the tax authority), who is under a duty to investigate whether a tax
activity — showing otherwise — signs of a perfectly legal action, does not show signs of
abusus invis. If this is the case, the tax authority will evaluate this act as abusus iuris (e.g. an
act damaging the public interest, such as reducing the tax liability of the person) with the
relevant legal consequences not “accepting” that act for taxation (tax) purposes without
directly affecting the legality (lawfulness/validity/binding effects) of the act itself.

In addition to the Tax Code (in the procedural regime), the Code on Administrative
Judiciary (Act No. 162/2015 Coll.) also regulates the abuse of rights. Under § 28 of the
Code on Administrative Judiciary, “The Administrative Court may exceptionally refuse
actions brought by natural and legal persons, which are of a clearly vexatious nature or
which pursue an abuse of law or its application to no avail. The administrative court may
also sanction the parties’ procedural acts that serve to abuse the laws, in particular to
achieve delays in the proceedings.” This provision of § 28 of the Code on Administrative
Judiciary may be perceived as another ground for dismissing an action in connection with
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§ 98 (1) h) of the Code on Administrative Judiciary (“if so shall be established by this
Act”).
The basic parameters that need to be addressed (§ 28 of the Code on Administrative
Judiciary) are as follows:
1. the application of such rejection is discretionary on the side of the court
2. exceptionality
3. dismissal of the action is carried out by a court decision
4. the grounds for refusal are
a) clearly vexatious nature of the action
b) abuse of law/rights (by the applicant)
c) unsuccessful application of the law (by the applicant)

The refusal of an action under § 28 is therefore a qualitatively different refusal than a refusal
under the grounds set out in § 98 of the Code on Administrative Judiciary. Rejection of an
action for the reasons set out in the aforementioned provision of the Code on
Administrative Judiciary is based on substantive facts relating to the action brought, while
the concept of § 28 is completely different. § 28 covers the dismissal of an action, which is,
in essence, an indirect penalization of the applicant for bringing an action, with a certain
content or negative purpose (see above).

It should also be pointed out that there are several qualitative differences between the
rejection of the application with reference to § 98 and with reference to § 28 of the Code
on Administrative Judiciary — for example:

— the grounds for refusal under § 98 of the Code on Administrative Judiciary are in
fact factually positive, objectively verifiable and without the discretion of the court,
on the other hand - the grounds for refusal under § 28 of the Code on
Administrative Judiciary are based exclusively on the court’s own discretion (the
vexatious nature of the action, or, as the case may be, on the Court’s reasoning on
the abusus iuris by the applicant), which should then be detailed, particularly
regarding the abusus iuris as an instrument for the protection of public interest

— while § 98 of the Code on Administrative Judiciary regulates the so-called
“mandatory” refusal of the action, the provision of § 28 regulates the option/
possibility of an administrative court to reject the action (not its duty/obligation).

The purpose of the provisions of § 28 of the Code on Administrative Judiciary is to prevent
lawsuits from being brought into the system of administrative justice without real
substantive justification, which would cause a slowdown in the overall performance of
justice, both in the individual case before the court and in general too. The fact that the
provision § 28 of the Code on Administrative Judiciary is a tool for the protection against
obvious abuse of the law/rights, also stems from the explanatory memorandum to the
provision in question: This provision lays down the principle of the prohibition of obvious
abuse of law/rights. The filing of an action by a natural person or a legal person abusing the
law or following a harsh or expressly unsuccessful exercise of rights justifies its refusal under

§ 98 par. (1) h.
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The existence of a prohibition of abuse of law/rights is derived primarily from the
theory of law as a general legal principle, which is further developed by the case law of civil
courts, administrative courts and of the Constitutional Court. The scholarly doctrine
which one can refer to (see above), defines abusus iuris as a situation in which someone
performs his or her subjective right thus causing unjustified harm to someone else or
society — if so, such behaviour results in the illicit and is only apparently/formally
permissible.' This is the case of only apparently/formally permissible behaviour, because
the law does not perceive a behaviour that could be both permissible and non-permissible
at the same time. In the legal theory, the abuse of law/rights means the use of a legal rule
inconsistent with its purpose.”” It is therefore an action apparently/formally permissible,
that — however - eventually results in the circumvention of the law (circumventing its
spirit and meaning) in order to deliberately achieve the result of a legal norm that is
unforeseeable and undesirable.'®

The Supreme Court of the Slovak Republic was also dealing with actions having
vexatious, or “abusive” character in its judgement — file no. 582//6/2012 in which the
following opinion was expressed: “Concluding, the Supreme Court shall disclose that the
Freedom of Information Act should not serve as a pretext for criticizing public authorities
but as a tool of social control. The Supreme Court does not deny the applicant’s right to
information, but it is essential that this right be enforced effectively, i.e. only those requests
that are genuinely required by those persons are to be addressed, i.e. requests for
information within the scope of their decision-making activities. This is the only way to
talk about effective social control of public administration. Otherwise, claimants could use
this right as a pretext for formalistic and pointless disputes. One cannot overlook the fact
that the control itself was carried out by the defendant in 2009 and the claimant as a civic
association that ‘watches politicians and points out where they steal, cheat and where they
should behave more honestly, and proposes solutions to bring more decency and honesty
to the political and public life’ unnecessarily continued the administrative and legal
proceedings for another three, or four years, although no more requested information
could be provided by the directly concerned obligated person.” i.e. in the explanatory
statement (the reasoning) of the decision, the court indirectly identified the circumstances
which could be subsumed under § 28 of the Code on Administrative Judiciary and at the
same time under the heading of academic disputes (which - under standard
circumstances — shall not be protected by the law and/or by courts). The Collection of
Opinions and Decisions of the Supreme Court of the Slovak Republic — no. 5/2014 case
no. 82 — also contains the following legal sentence (ratio decidendsi): “The request for
disclosure of information pursuant to Act no. 211/2000 Coll. on the free access to
information (the Freedom of Information Act), as amended, is 7o serve only as a tool of social
control and not as a means of misuse of law.” (Judgment of the Supreme Court of the Slovak
Republic of 28 February 2013, file no. 552i/6/2012) thus confirming the fact that in the
conditions of the Slovak Republic, judicial protection should not be sought or exercised in
such a way as to exercise a right that is harassing or abusive (by the party to the proceedings).

The Constitutional Court of the Slovak Republic in a resolution dismissing the
complaint in the above-mentioned case (as manifestly ill-founded) accepted the procedure
and the outcome of the Supreme Court of the Slovak Republic (see above), but at the same
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time pointed out the specificity of the case and the fact that such an approach cannot have
a so-called template nature (“For the sake of completeness, in order to prevent
misinterpretation, it must be added that the way in which the matter in question was
legally understood can in principle be relied on in clear cases where it is clear that it is
information from one office which is part of the loaned documentation that must be
returned and does not become an information acquisition of the office to which the file
was borrowed.” [SVK: Pre tplnost veci, v zdujme zamedzenia dezinterpreticie, je nutné
dodat, ze sposob, akym bola prévne uchopend predmetnd vec, moze byt v zdsade uplatneny
pri jednoznaénych pripadoch, kde je zrejmé, Ze ide o informéciu z jedného turadu, krord je
sudastou zapozicanej spisovej dokumentacie, ktord musi byt vratend a nestdva sa takpovediac
informacnou akviziciou tradu, ktorému bola zapozi¢an.]) — decision of the Constitutional
Court of the Slovak Republic, file no. II. US 482/2013, dated 3 October 2013. The
Constitutional Court of the Slovak Republic thus “approved” the procedure (and the
outcome) of the Supreme Court of the Slovak Republic in the matter, but at the same time,
by means of some restrictive interpretation, it attempts to limit the application of the
principle defined by the Supreme Court (in the above case) — by stating that this approach
must not be considered to be a general rule and that all cases must be assessed on an
individual basis.

It follows from the abovementioned short “legal trip” (to the Code on Administrative
Judiciary) that, with effect as of 1 July 2016, the law of the Slovak Republic includes
a positive, expressly stated right of the administrative court to refuse the administrative
action (brought before it by an applicant) on the grounds that it has a vexatious character
or presents an abuse of law/rights. However, with reference to the decision-making activity
of the Constitutional Court of the SR, it must always be a sensible decision of the court
(taking into account all the relevant circumstances of the particular case). Notwithstanding
the above, it must be concluded that the abuse of law cannot be subject of evidence as
a legal institute. The factual situation that is the result of the evidence obtained can
be — once such factual situation is settled — legally assessed to be an abuse of law. Conclusion
on the fulfilment of the facts of the abuse of law/rights is the result of a legal assessment of
the settled state of affairs (facts). (Resolution of the Constitutional Court of the Slovak
Republic of 7 June 2016, file no. III 355/2016-16)

3. Public Interest and Its Protection in Specific Cases
(Slovak Republic/Czech Republic)

Public interest is (in most cases) a vague term, but this does not mean that the content of
this term is to be formulated (or made up) by the administrative authorities themselves.”
The Supreme Administrative Court of the Czech Republic has unequivocally pronounced
the legal opinion according to which “The principle of protection of the public interest
does not mean that the public authorities should formulate public interest, more precisely
public interests, themselves, which is, in principle, the task of legislative authority. It is the
task of the administrative authorities, when applying the laws that define individual public
interests, to specify — in particular cases — the generally expressed public interests.” File no.
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6 As 65/2012, decision dated 10 May 2013, whereas the Constitutional Court of the
Czech Republic several years before this decision of the Supreme Administrative court of
the Czech Republic had established that “public interest in a particular case should be
investigated during the administrative procedure on the basis of the measurement of a wide
range of particular interests, after consideration of all contradictions and comments. The
explanatory statement (the reasoning) for the administrative decision must then clearly
indicate why the public interest outweighed a number of other specific interests. Public
interest should be found in the decision-making process...” (28 June 2005, file no. PL. US
24/04).

Although the wording of the Czech Administrative Proceedings Code (in reference
to public interest) is not identical to the verbal expression of the protection of public
interest in the Slovak Republic (§ 3 [1] of the Administrative Proceedings Code), when it
comes to the protection of public interest, the decision of the Czech Supreme
Administrative Court can be useful. The said court in file no. 6 As 65/2012 stated that
“The principle of protection of public interest by seeking and adopting solutions that are in
accordance with the public interest is also one of the basic principles of administrative
proceedings enshrined in § 2 (4) of the Administrative Proceedings Code. The formulation
‘the accordance of the solution adopted with the public interest’ then means the application
of the provisions of laws expressing generally individual public interests in specific cases. In
the administrative proceedings, several public interests are often against each other (or at
least not completely in line) and it is not possible for the decision ultimately to be in line
with all the public interests involved in the case. Furthermore, it is important to point out
that administrative authorities should not formulate public interest themselves; this is, in
principle, the task of the legislature; on the other hand, ‘the task of the administrative
authorities, when applying the laws that define individual public interests, to specify in
particular cases the generally expressed public interests.” (for more see: J. Vedral,
Administrative Procedure: Commentary, 2nd Edition, Prague, Ivana Hexnerovd — Bova
Polyglon, 2012, p. 100).

It follows from this that public interest as a concept is not only vague without specific
(general and universal) content, but rather — when deciding individual cases — it would be
desirable to deal with various (and all relevant) specific public interests. Undoubtedly,
there are many of such interests and they will not always be consistent (e.g. there may be
a discrepancy between protection of the environment (as one specific public interest) and
the public interest in the construction of motorways). It is unlikely that it would be
possible to fully comply with all the particular interests in all cases. The decision-making of
the Czech (administrative) courts — and in particular of the Supreme Administrative
Court of the Czech Republic - (file no. 6 As 8/2010 dated 23 June 2011) confirms the
concept of balancing when it explicitly requested that it was the duty of the administrative
body “to weigh the collision of the public interest in the construction of this motorway
and of the public interest in the protection of specially protected plant and animal species
and to ‘assess whether the proposed highway route is the optimal solution for the protection
of specially protected plant and animal species”. Similarly, the Municipal Court in Prague
(file no. 11 Ca 41/2006 — decision dated 31 August 2006) concluded: “the distinct
predominance of another public interest over the interest of nature conservation in
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accordance with § 56 of the Nature and Landscape Protection Act may be given only where
the other public interest cannot be satisfied otherwise, without adversely affecting the
natural development of specially protected species... It is the duty of the administrative
authority to assess the consequences of the harmfulness of the construction intervention in
relation to particular endangered species and to assess the particular facts to a greater
extent, in connection with the existence of a distinctly overriding other public interest over
the interest of nature conservation.”

The assessment of public interest (sometimes occurring as a conflict of several
subordinate/partial public interests) is therefore a matter of individualizing the decision-
making process in a particular regime, in a particular legal context and taking into account
the specific facts of the matter under consideration. Again, this is very well expressed in the
decision of the Supreme Administrative Court of the Czech Republic (case no.
6As/65/2012), which states: “The Supreme Administrative Court, however, points out
that even if the respondent had convincingly stated that the construction ad 1) was actually
carried out in the public interest, it would have to be assumed that the public interest is
a category with a specific content, in each case, which is dependent to the circumstances of
the case” It is therefore necessary that “the public interest be explicitly formulated by the
administrative authority in relation to the matter specifically addressed. It has to be
deduced from the legal regulation and its components, from legal policy and assessment of
various aspects according to the tasks of administration in the relevant fields (social,
cultural, environmental protection etc.)” (Hendrych, D., cited above, p. 358).

In the case which was the subject of the decision of the administrative authorities and
of the subsequent judicial review (see above), the administrative authorities have concluded
that the construction for which the permit was sought was in public interest (i.c. it was in
public interest to issue the permit). However, the administrative authorities failed to
explain and assess how that clement of public interest identified by them (interest in
construction), related to and/or outweighed other public interests in the case. The Supreme
Administrative Court of the Czech Republic stated (file no. 6/65/2012): “The Supreme
Administrative Court therefore summarizes that it has come to the conclusion that the
Municipal Court did not make a mistake when finding that the respondent has failed to
provide adequate reasons for the public interest in the construction in the relevant locality
where such construction affects the protection of specially protected species. Had there
perhaps been an urgent public interest in the construction, it would not have been proven
that it couldn’t be satisfied with another solution that would achieve the desired intention
while minimizing possible intervention in the protection of specially protected species of
animals. In the case of the weighing of two public interests at conflict, as in the case of
a collision of fundamental rights, the administrative authority must first identify and
individualise the two public interests and then compare the gravity of both, while the
intervention in either of the two protected public interests must not outweigh its positive
effects. In addressing conflicts of public interest, it is necessary to maintain the maximum
of the two conflicting interests, identifying the core and periphery of public interest, and at
least the core of both public interests in play should be maintained.”

The perception of public interest for the purpose of illustration in Slovakia could be
carried out via the decision of the Regional Court in Kosice in file no. 85/26/2018 by
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which the administrative court ruled that the administrative action will not be granted
a suspensive effect, (based also on the ground that the applicant had failed to establish that
the suspensive effect — which he had requested — was not contrary to the public interest it
follows from § 185 lit. [a] the Code on Administrative Judiciary). The application for the
suspensory effect of the administrative action was based on the specifics of the application
as follows: on the basis of a legally enforceable first instance decision in conjunction with
the decision of the second instance administrative body: a registration at the Land Registry
would allow to the relevant parties to the proceedings to acquire ownership of the
properties included in the administrative decision/the Project, including those parties who
did not pay compensation for the land or co-ownership interest in the account of the
public body (the Fund), and did not show the will to become the landowners (etc.). On
the question of the public interest, the application stated: “The public interest in granting
the suspensory effect of an administrative action in this case is not affected” As stated
above, pursuant to § 185(a) of the Code on Administrative Judiciary, the administrative
court may grant a suspensive effect (to the claim) if the immediate execution or other legal
consequences of the contested administrative decision of the public authority or the
measure of the public authority would threaten to cause serious damage, whether
substantial financial damage or economic damage, damage to the environment or any other
serious irreparable consequences and the granting of a suspensive effect is not contrary to the
public interest.

With the introduction of a suspensory effect by law or admission under a decision of
the administrative court under § 185 of the Code on Administrative Judiciary, the effects
of the contested decision are suspended. The suspensory effect shall cease to be valid by the
decision of the administrative court in the main proceedings (§ 186 [1], 2 Code on
Administrative Judiciary). If the administrative court does not accept the application, it
will reject it (§ 188 Code on Administrative Judiciary). As is clear from the wording of
§ 185 (a) of the Code on Administrative Judiciary, the potential granting of suspensory
effect to an action (i.c. to set aside the effects of the challenged administrative decision) is
assessed by the court at the request of the applicant and after the defendant’s statement has
been provided. The granting of a suspensory effect is conditional, and the court must be
satisfied that ordering a suspension would not be against public interest. The administrative
court in the case under consideration has reached the following conclusion: (Regional
Court in Kosice, file no. 85/26/2018) “... the wording of § 185 let. (a) of the Code on
Administrative Judiciary provides for the applicant’s duty in connection with his request
for a suspensive effect to be granted by the court, not only to caim, but also to prove by
means of evidence that the immediate execution or other legal consequences of the contested
decision of the public authority threaten the consequences defined in § 185 (a) Code on
Administrative Judiciary. [....] The applicant did not prove the facts in question before the
administrative court and therefore the court did not even have to deal with the assessment of
the potential contradiction between the granting of the suspensory effect and public interest
when deciding on whether suspension shall be granted.”

Apart from the fact that the administrative court in this case did not perceive the
applicant (the Slovak Republic on whose behalf the Slovak Land Fund was acting) as an
entity whose subjective rights may be affected by the decision, the application for the
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suspensive effect of the action was dismissed by the court on the grounds that in the court’s
view “the risk factors that the legislator refers to in relation to the possibility of a procedure
were not proven by the applicant. The threat of serious harm, material, economic damage,
financial damage, serious damage to the environment, or other serious irreparable damage,
have not been substantiated and legally supported by the applicant in the case under
review.” The other element the court has to assess when deciding on the suspensory effect
of a claim as per the Code on Administrative Judiciary, is the matter of potential
contradiction with public interest (shall the suspension be granted). In this connection the
court stated (in this very case) that “The Court further considers that, with regards to the
public interest protected by the same dictum of §185 let. (a) Code on Administrative
Judiciary, any admission of the suspensory effect of an administrative action would not be
in accordance with the case. The concept of “public interest” is an indeterminate legal
concept which cannot be sufficiently defined, and its application depends on the assessment
in each individual case. However, the settled case law regards the public interest as
a generally beneficial interest, the bearer of which is the society and whose purpose is to
ensure its optimal development. In the case in question, in the opinion of the administrative
court, it is not disputed that the legal effects of long-term processes of arrangement of
ownership relationships in gardening facilities are a priority public interest of the society.”

It follows from the abovementioned explanatory statement of the court that the issue
of public interest has been dealt with (by the court) in the case despite the fact the applicant
did not specify any specific material arguments (details) relating to the public interest in
his application (see above). We approve of such assessment of public interest by the court
(despite of the applicant not providing any supporting arguments in his request for
a suspension).

At the conclusion of this paper on the practical protection of public interest (within
the framework of the activities of public bodies i.e. courts and administrative bodies), we
would like to point to the decision of the Regional Court in Banskéd Bystrica (file no.
235/118/2014), in which the court deals with the potential abuse of law/right (by the
claimant) — and the lawfulness of the action brought to court by the applicant in the
context of the Freedom of Information Act. In accordance with the Act on Free Access to
Information (No. 211/2000 Coll. - “the FOIA”), the applicant requested a very extensive
set of information from the District Court of Zvolen (the applicant requested disclosure of
all court proceedings which meet the following characteristics: a) the proceedings started
at the District Court of Zvolen; b) the proceedings were registered in one of the “C”, “Cb”,
“Ro” or “Rob” registrars in accordance with the Decree of the Ministry of Justice of the
Slovak Republic No. 543/2005 Coll., Annex No. 1, Chapter II, part B, point 1, or part (1)
or part ( J); ¢) in the proceedings, the court has the obligation under Article 49 (1) of the
relevant Act to deliver documents (addressed to the claimant) only to Ulianko & Hol¢ik,
s..o or Ulianko & partners, s.r.o, with SNP 27, 960 01 Zvolen, or if there are more
claimants, the above duty of the court exists only to one of them; d) in the proceedings,
the respondent, if he is a natural person, is not resident in the Zvolen district, or if he is
a legal entity, he is not domiciled in the Zvolen district (district according to § 2 par. 33 of
Act No. 371/2004 Coll.). From the procedures thus selected, the applicant requested
information in the extent of:
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— file number assigned to the case at the District Court of Zvolen,

— the name of the judge managing the case,

— whether the matter was terminated at the District Court of Zvolen by transferral of
the case to another court as per § 105 par. 2 of the relevant Act.

The District Court of Zvolen (acting as the first instance administrative authority within
the FOIA proceedings) rejected the request for information and did not provide the
information requested by the applicant. The appellate authority (the Regional Court in
Banskd Bystrica — acting as an appellate administrative authority) upheld the administrative
decision of the first instance administrative decision. The Regional Court in Banskd
Bystrica (acting as the relevant Administrative Court) subsequently examined the decision
of the District Court of Zvolen as well as of the Regional Court in Banska Bystrica — on
the basis of an administrative action brought by the applicant — and dismissed the action.
The court also partially resorted to the abuse of law in its decision, claiming that “the new
Code on Administrative Judiciary in § 5 par. 12 (Basic Principles of the Proceedings)
establishes a novelty when the administrative court exceptionally may reject providing
judicial protection to the rights of the natural person and the legal entity, and the
application is subject to obvious abuse of rights. The provision in question refers to the
protection of rights or to the legitimate interests of natural persons and legal persons and
to avoid the execution of practices that are vexatious or are abusing the right to judicial
protection to the detriment of other parties to legal relationships or public authorities.”

The Regional Court in Banskd Bystrica, expressed the legal opinion that the
information requested by the applicant from the District Court of Zvolen (when looking
at the quantity and the extent of the requested information) “is considered by the court to
be an abuse of law/rights, as the Ulianko & Hol¢ik Law Firm in Zvolen, has been providing
legal services for more than twelve years”. The Court stated that: “From this point of view,
the abuse of law/of the right to information may also be considered as a specific ground for
refusing the claim brought to the court. In the present case, the applicant requested to
provide a large amount of information from one entity — inter alia — whether ‘the court
has a duty under Article 49 of the relevant Act — to deliver the claimant’s documents only
to the Ulianko & Hol¢ik Law Firm, or Ulianko & Partners, with registered seat at Nam.
SNP 27, Zvolen, or - if there are more claimants — if such duty exists to at least one of the
claimants’ — taking into consideration — that the law firm has been active for more than
twelve years. Requiring such information does not provide for a reasonable arrangement of
social relations, such conduct by the applicant may be an abuse of a subjective right and
even have a vexatious nature. Providing such information is in violation of § 5 par. 12 of the
Code on Administrative Judiciary and the Administrative Court in such cases where the
action is vexatious or would contain an abuse of rights, does not provide the applicant with
legal protection.”
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4, Conclusion

The protection of public interest is implemented in the Slovak Republic by both substantive
and procedural law provisions. While in some cases it is clearly identifiable that the
protection of public interest is the primary purpose of the rule introduces by a source of
law (in particular through the mandatorily expressed obligation of the administrative
authority to take into account concepts such as “public interest”, “general interest”, “interest
of society” etc.), in other cases, protection of public interest is carried out by other means
(rather than expressly stating for the protection of public interest). It appears that both the
Czech Republic and the Slovak Republic have accepted that public interest is a vague term
in most cases without a clear definition of its content. Nevertheless, public interest must
always have a legal basis and administrative authorities are not the ones tasked with
“making up” the contents of public interest, rather, they are obliged to identify the specific
interests involved in a particular case — either based on the very legal definition of public
interest in a particular case (shall there be such definition expressly stated in the source of
law) or specifying public interest(s) by looking into the very core of the laws they are
applying in the decision-making. At the same time, it is without any doubts that “public
interest” does not have a specific “universal” content, but public interests of different kinds
should be — as a rule — perceived as complementary. On the other hand, sometimes
inconsistency between particular public interests cannot be ruled out. In such cases, it is
the duty of the administrative authorities not only to point to the factual and legal
relevance of public interest versus private interest, but also to the links and relationships
between the various partial public interests that may exist in the case. Balancing in
categories of partial public interests should be clearly specified in the decision of the public
authority. In the event of the existence of several partial public interests, the administrative
authority should also deal within the reasoning of its decision, how it dealt with a specific
public interest and why it was granted a specific/priority status over other interests
involved. This does not relieve the administrative authority of the duty to act in such a way
that the interference with all the particular interests concerned is as minimal as possible.
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Abstract: In this article, the author examines in detail the structure of revenues of municipalities
and the level of indebtedness thereof in particular periods. The author 's assumption is that the high
rate of revenues obtained by the municipalities from the state, have a negative impact on indebted-
ness of the municipalities. The aim of the article is to prove that there is a relation between the in-
debtedness of municipalities and the kinds of revenues thereof. Therefore, the hypothesis the author
will try to prove or disprove in her work, reads as follows: “The sources of municipal revenues are
a very important aspect that may have a substantial effect on the economic results of every munici-
pality.” The author in particular uses the method of analysis, synthesis and mostly in the second part
of her work she also uses the comparative method.
Keywords: budget; revenue; subsidy; tax; indebtedness

1. Introduction

Recently a great emphasis has been put on the struggle against indebtedness. Total
indebtedness has been rising, both at the level of states, territorial units, and its citizens.
The logical consequence of this condition is the effort to prevent the debtors from getting
into excessive debt. Due to the last economic crisis, conditions for all subjects were
tightened. Evidence for this may be, for example the proposed amendment to the Czech
National Bank Act, by which the Bank will try to set stricter conditions for the provision
of mortgages.!

Even though the European Union put a special emphasis on the overall indebtedness
of individual states in the beginning, now, by means of Directives, the Union has been
trying to implement into national laws limits of indebtedness at lower territorial levels.
Therefore, in 2017 it was implemented into the Czech legal order EU Directive 2011/85
on requirements for budgetary frameworks of the Member States that has brought in many
changes and the strengthening of requirements for the composition of the budget.
However, all these measures mean that the problem has been solved from the outside. This
kind of solution in general will not bring the desired results and often receives a large
portion of criticism from the addressees, even though it is them whom it is intended to
serve in the end.
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I consider what prevention could be offered to the municipalities to help them reduce
their indebtedness from the inside. A key to this change could be, at the municipal level,
the larger independence of the municipalities and the larger extent of their own revenues
within their budgets. The aim of this article is therefore to find out and emphasize what
percentage of their own revenues the municipalities are capable of influencing, and to
highlight the risks that municipalities will have to face. Considering the above stated, I
have set down the following hypothesis: “Sources of municipal revenues are a very
important aspect that may have a substantial effect on the economic results of every
municipality” With regard to the scope of the issue, I will concentrate only on
municipalities in the territory of the Czech Republic. The established facts could be valid,
considering similar historic and political development, also in neighbouring countries, in
particular in the states of the so-called Visegrdd Four group.

In my work, I will at first use the descriptive method, in order to depict the conditions
of the concerned issue, while the analytical method will be used later. Upon analysing the
information from available sources, I will apply the method of synthesis on the analysed
facts. By means of synthesis the analysed information is linked to logical units, out of
which are deduced partial conclusions. In addition, the comparative method will be used
in order to compare the found facts, so that relevant conclusions and de lege ferenda
recommendations can be made.

The author has been dealing with similar issues for a long time. It is worth mentioning
her publication Exclusive tax revenues of municipalities,” in which the author tries to
determine the level of fiscal autonomy of municipalities, or, for example articles The Issue of
Tax Revenues of Local Councils® and The Municipal Autonomy in the Czech Republic.t

2. The Structure of Revenues in Municipal Budgets
in the Czech Republic

As to the structure of revenues, it is true since the early 1990s, that most revenues of
municipalities in the Czech Republic (CR) are those that municipalities do not have any
control of in respect of the level thereof. The largest percentage share of the budgets is
subsidies from the state, subsidies from European funds, and shares of the state-
administered taxes (personal income tax, corporate tax, and value added tax,’ hereinafter
jointly referred to as shared taxes). Revenues that can be influenced by the municipalities
are in particular local fees, immovable property tax, and revenues from their own assets
and the management thereof. The rates of revenues that can or cannot be influenced are
shown in the table® below. Revenues can be divided into “state” (revenues the level of which
the municipaliy cannot influence) and “own” (revenues the level of which the municipality
can influence).” The following table displays data since 2000; I have not succeeded in
finding older ones. In the 1990s when District Authorities still existed, revenues of both
municipalities and districts were registered within the state budget under the same
designation. After so many years, it is therefore very difficult to find sufficient sources of
information, and to distinguish the revenues of municipalities from the revenues
of districts.
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Table 1.
Year 1993 1994 1995 1996 1997 1998 1999 2000
State ? ? ? ? ? ? ? 70 %
Own ? ? ? ? ? ? ? 30 %
Year 2001 2002 2003 2004 2005 2006 2007 2008
State 769% | 77.6% | 80.7% | 80.8% | 779% | 783% | 79.5% | 79.1%
Own 23.1% 22.4 % 19.3 % 19.2 % 22.1% 21.7 % 20.5 % 20.9 %
Year 2009 2010 2011 2012 2013 2014 2015 2016
State 782% | 797% | 78.6% | 745% | 76.1% | 782% | 81.8% 80.5 %
Own 21.8 % 20.3 % 21.4 % 25.5% 239 % 21.8 % 18.2 % 19.5 %

Source: Compiled by the author.

The table clearly shows that municipalities in the CR can in fact influence only about 20% of
their respective revenues. This fact negatively affects the necessity to plan municipal
expenditures. Municipalities must be aware of the fact that they are reliant on the state for
most of their revenues. How then can the local government draw up a balanced budget, as
required by law,® when they are not able to estimate or have control over 80% of the revenue
part of their budget? The amount of finance provided to the municipalities by the state
completely differs year by year. The biggest differences can be found in shared taxes, which
make around 50%’ of the overall volume of the revenues of municipalities. With regard to the
fact that the state is bound by law to provide municipalities with a tax share, while those shares
are expressed in percentage of the overall tax revenues, it is only logical that the volume of
means provided to the municipalities must vary every year. Many variables count in this case.

One of them is the growth of the economy, which always affects tax collection.
A number or factors affect the economy, such as GDP, the value of the Czech crown
(exchange rate), inflation or the unemployment rate. The first big drop in the Czech
economy was seen in the early 1990s, when due to the changeover to a market economy
the Czech Republic had to face many problems. Roughly, by the mid-1990s the Republic
managed to improve the situation, but then came other downswings caused by changes in
the exchange rate. Economic growth was renewed only after 1999. A little slowdown in the
economy came in 2001-2003, and the consequences of the world financial crisis started to
affect the CR in 2007. The situation still worsened, so in 2009-2011 the economy
recorded a significant drop, which was followed by a GDP decrease in 2012 and 2013.
Since then, an important slowdown has not yet been recorded.”

Although Table 1 does not show much correlation between that information, it can
be calculated from the state final accounts. The most remarkable drop in tax revenues was
recorded in 2009. Tax revenues of CZK 544 billion in 2008 dropped down to CZK 480
billion!" in 2009 and it took the next three years to recover to the value of revenues of
2008. The municipalities definitely felt the decrease in revenue volume, without having any
chance of solving the situation.

Another important factor that influences the level of tax collection is the value of tax
rates. From the beginning, municipal budget revenues included personal income tax
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(DPFO) and corporate income tax (DPPO). From 1 January 2001, VAT was added. The

development of the respective rates is shown in the following table.

Table 2.

Year 1993 1994 1995 1996 1997 1998 1999 2000
DPFO12 | 15,20, |15,20, |15,20, |[15,20, |15,20, [15,20, |15,20, 15, 20,
25,32, 25,32, 25,32, (25,32, 25,32, (25,32, |25,32,40(25.32%
40.44% |40.43% |40.43% |40 % 40 % 40 % %
DPPO13 |45% 42% 41% 39% 39% 35% 35% 31%
Year 2001 2002 2003 2004 2005 2006 2007 2008
DPFO14 |15,20, |15,20, |[15,20, |[15,20, |15,20, |[12,19, [12,19, 15%
2532% [25.32% [2532% |25.32% [25.32% |25.32% [25.32%

DPPOI15 |31% 31% 28% 24% 26% 24% 24% 21%

VAT 22and |22and [22and |19and |19and |19and |19and 19 and
5% 5% 5% 5% 5% 5% 5% 9%

Year 2009 2010 2011 2012 2013 2014 2015 2016

DPFOI16 | 15% 15% 15% 15% 15% 15% 15% 15%

DPPO17 [20% 19% 19% 19% 19% 19% 19% 19%

VAT 19and |20and |20and |20and |2land |2land |21,15 21,15
9% 10 % 10 % 14 % 15 % 15 % and 10 % [and 10 %

Source: Compiled by the author.

The last important issue that is closely connected to tax rates are Acts determining
percentual rates of shares from tax revenues, which belong to municipal budgets.
Allocation of revenues to the state and to the municipalities is determined from the early
90s by the Act on budgetary rules of the Czech Republic.' The revenues of municipalities
were regulated by Section § 23. At that time, state-allocated taxes were only personal
income tax and corporate income tax. On 1 January 2001, the Act on budgetary
allocation of taxes came into effect,’” which significantly changed the rules.® The
development of tax shares that belonged to the budgets of municipalities is shown in the
table below.

Table 3.
Year 1993 1994 1995 1996 1997 1998 1999 2000
DPFO | 100%?** 100%?23 100%2* | 100%> | 100 %% | 100 %> | 100 % | 100 %
DPPO ¥ 0 0 0 20 % 20 % 20 % 20 % 20 %
Year 2001 2002 2003 2004 2005 2006 2007 2008

DPFO’! | 20.59% | 20.59% | 20.59% | 20.59% | 20.59 % | 20.59 % | 20.59 % | 21.4%
DPPO 20.59% | 20.59% | 20.59% | 20.59% | 20.59 % | 20.59 % | 20.59 % | 21.4%
VAT 20.59% | 20.59% | 20.59% | 20.59% | 20.59 % | 20.59 % | 20.59 % | 214 %
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Year 2009 2010 2011 2012 2013 2014 2015 2016

DPFO» | 214% | 214% | 21.4% | 21.4% |23.58% |23.58%% | 23.58%% | 23.58%
DPPOY | 214% | 21.4% | 21.4% | 214% | 23.58% | 23.58% | 23.58% | 23.58%
VAT 214% | 214% | 214% | 19.93% | 20.83% | 20.83 % | 20.83 % | 20.83%

Source: Compiled by the author.

Data from Tables 2 and 3 can be compared to data from Table 1. The growth of the share
of state revenues up to 1% a year may be rather a consequence of the growth in the economy
enabling the increased collection of particular taxes. The first substantial increase of the
state revenues share is seen between 2000 and 2001. It was caused by the inclusion of VAT
into the shared taxes, when starting from 2001 the municipalities received a share of the
VAT in amounting to 20.59%. The reason for the next, though not so high increase of state
revenues as compared to their own revenues in 2003 cannot be seen from the tables. It was
caused by the dissolution of the districts, when powers thereof were devolved to the
municipalities, and the state started to provide new subsidies to the municipalities as
remuneration for the execution of those devolved powers. Further, the table shows an
obvious decrease in state revenues in 2005. The reason was a change in the funding of
school education; previously the subsidies for funding school education were sent to the
municipalities, but since 2005 they have been directly sent to the schools.?®

Between 2007 and 2008 there was a decrease of revenues obtained by the
municipalities from the state, though the tax share of the municipalities increased in all
shared taxes. This phenomenon was caused by the financial crisis, and by a reduction in the
income tax rates. A small increase in 2010 was probably caused by the growth of VAT rates.
Even though tax rates did not decrease until 2012, the amount of revenues obtained by the
municipalities from the state decreased compared to their own revenues. The reason for
this was the impact of the economic crisis. The receding economic crisis and a decreased
share from the VAT received by the municipalities then caused a relatively large downswing
in the revenues received by the municipalities from the state in 2012. The VAT share
received by the municipalities was cut mainly because the VAT rates were increased, but
the legislator evidently failed to properly estimate and take into account the consequences
of the crisis. The state thus caused considerable trouble in the municipal budgets.” It was
probably also for this reason that the state again increased the share of VAT for the
municipalities in the year after. Along with the growth in tax rates, that step brought in
a visible increase in the proportion of revenues received by the municipalities from the
state and its own revenues. Thanks to the growth in the economy, the share of the state
revenues received by the municipalities from the state in comparison with the share of own
revenues in the following years kept increasing. The reason for a decrease in 2016 of the
proportion of revenues received by the municipalities from the state and their own
revenues was a reduction in the volume of subsidies provided from European funds.

Public Governance, Administration and Finances Law Review o Vol. 3. No. 1.



Structure of Revenues and Impact Thereof on the Rate of Indebtedness of Municipalities 77

3. Development of Debts of Municipalities Since
1990 to the Present

With the establishment of the Czechoslovak Federative Republic,* self-government slowly
started to be renewed at the territorial level. That tendency continued also in the newly
established Czech Republic.* Among the most important provisions was Article 101 of
the Constitution of the Czech Republic that enshrined the right of municipalities to their
own property, and management and administration of their own budget.” However, rather
high demands were placed on the municipalities from the very beginning. Even though
they were not indebted in the early 1990s, the conditions slowly changed. Provaznikova
states that a major part of expenditures was due to capital expenditures. Furthermore, they
were expenditures that would not bring any real profit to the municipality in the future.
Therefore, projects already carried out would not contribute in the future to pay off the
debts caused by those projects. That is why the indebtedness of municipalities rapidly grew
in the 1990s.* The course of the growth of indebtedness is shown in the table below. It
presents the level of overall debt of all municipalities in the Czech Republic in billion
Czech crowns from 1993 to 2016.% Concerning 2017, the Ministry of Finance has not
published any data yet.

Table 4.
Year 1993 1994 1995 1996 1997 1998 1999 2000
Debt 3.4 14.3 20.3 28.3 344 39 40 4]
Year 2001 2002 2003 2004 2005 2006 2007 2008
Debt 48.3 55.8 70.4 74.8 79 80.9 79.2 80.1
Year 2009 2010 2011 2012 2013 2014 2015 2016
Debt 80.6 83.3 82.4 90 92.2 88.9 86.9 71.9

Source: Compiled by the author.

From the stated data, about 50% of the indebtedness falls on the biggest Czech
cities — Prague, Brno, Pilsen, and Ostrava. It is noteworthy that indebtedness applies to
only about 50% of the Czech municipalities which is around 3,100 municipalities. The
other municipalities manage to run without debts. The Ministry of Finance also states that
the indebtedness of a municipality increases with the growth in its population.

The table shows that Czech municipalities over recent years have succeeded in
redeeming their debts and decreasing their indebtedness. This is in accordance with the
current trend over the past years, where individual states actively endeavour to reduce their
respective debts after the world financial crisis, and the European Union also forces the
states to do so.

Another tremendous risk concerning indebtedness is in the hidden use of EU funds.
These subsidies are often several times higher than the total amount of the revenues of the
municipality. In the case where the municipality breaches budgetary discipline® in
connection with the funds, it will have to return the subsidy, which may throw the
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municipality into financial turmoil and lead it to becoming debt ridden. This, however,
would be a topic for a separate article.

Czech municipalities continue to succeed at redeeming their debts mainly thanks to
the positive balance of their respective budgets that they have reached in recent years.
Shared taxes, revenues of which have recently grown, contributed significantly to the
current situation and today they constitute, as I have already noted, about 50% of the
overall revenues of the municipalities. However, the question is what the next financial
crisis would do to the indebtedness of the municipalities. Considering the above stated
facts, I am convinced that when the next downswing of economy comes, the municipalities
will start getting into debt again. It is only a matter of time. At the moment when 50% of
revenues of a particular unit have a variable level and furthermore that unit cannot flexibly
respond to that outage by replenishment from other sources, the unit is forced to get into
debt. In my opinion, the municipalities have no other way out. This is not the best of
prospects when economists forecast the coming of another financial crisis.

4, Conclusion

The increase of the share of the municipalities in tax revenues is a trend in the Czech
Republic over the last years. This is the way how the state increases the revenues of the
municipalities in accordance with their own requirements, in order to improve the financial
situation. In my opinion, it is not a good step forward.

The hazard potential of this kind of revenues has become evident several times, when
lower tax income occurred due to a decline in the economy or a decrease in tax rates.
Logically, this caused a lower volume of means that the state paid out to the municipalities as
their share of tax income. Lastly the economic crisis significantly affected the Czech Republic
in 2009-2011. The aftermath thereof was no way catastrophic, however it does not mean
that something worse may not happen over the next few years. Currently another problem is
on the agenda at the municipal level, connected with the share in tax income. It concerns the
amendment prepared by the Ministry of Finance that should decrease overall taxation of
a certain kind of taxable entities,” i.e. employees, and from 1 January 2019 to repeal so-called
super-gross wages.”® Since income tax, which will be affected by the amendment, is
a significant source of revenue for municipal budgets, the Union of Towns and Municipalities
of the Czech Republic immediately objected to the amendment. If the amendment to the
Act is approved, it will deprive municipal budgets of about CZK 5.3 billion.

As I have already noted, municipalities are not able to flexibly respond to such an
outage. They can influence about 20% of their respective revenues, and the possibilities to
increase their share within this 20% are rather limited.

In addition, the municipalities are under pressure due to the rules set by the
implemented Directive 2011/85/EU on requirements for budgetary frameworks of the
Member States. It has been implemented into the Czech legal order as the Act on the rules
of budgetary responsibility” and as an associated act that amended* over dozens of the
legal regulations. These new duties, where the state defines for the municipalities the level
of the highest possible indebtedness, also impose new sanctions as well. Pursuant to
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Section 17, the municipality is obligated, on the balance sheet date, to keep its debt below
60% of its average revenues received over the last four budgetary years. If the municipality
exceeds the limit, it is obligated to cut the budget down in the following calendar year by at
least 5%. If it fails to do so, the state may suspend a transfer to the municipality of its share
in shared tax income.’!

As expected, the Union of Towns and Municipalities objected to the provision. It
raised the objection that there has been a breach of the constitutional right to administer
their own property and their own budget, which is the expression of the right to self-
government of every municipality. However, the objections remain unheard and the
provision in law is valid. Thus, the municipality may easily get into serious problems that it
will not be able to solve, as the state does not provide the municipality with sufficient
options to gain its revenues independently of the state.

Thus, it is more than obvious that the legislator should consider in the future an
extension of the municipal competences as it concerns different kinds of revenues. It has
been suggested that municipalities be given an option to introduce new municipal fees,
such as advertising fees, or to enable municipalities to determine a surcharge on taxes, as it
is practiced in several Nordic countries.”

Regarding the above stated, I dare say that the objective of the work has been reached
and the hypothesis “Sources of municipal revenues are a very important aspect that may
have a substantial effect on the economic results of every municipality” has been proven.
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Abstract: The main purpose of this article is to analyse the relationship between financial account-
ability and legally determined expenditure. According to the adopted research hypothesis, increas-
ing the financial accountability requires taking specific actions in the field of the legally determined
expenditure. As the article is theoretical, it does not present the results of the empirical research; the
formal-dogmatic method was used to interpret the content of legal acts and jurisprudence of the
Constitutional Tribunal, as well as the non-obstructive method to analyse the foreign and Polish
literature presenting the results of both theoretical and empirical research. In the article, having pre-
sented in the introduction the methodological issues, first, the principle of common good, the fi-
nancial accountability, and the legally determined expenditure will be first explained. Next, the so-
lutions for the rationalization of the legally determined expenditure will be proposed. We conclude
that their implementation should increase the financial accountability to strengthen the constitu-
tional principle of the common good.

Keywords: financial accountability; common good; legally determined expenditure; flexible
expenditure; spending rules; multi-annual planning

1. Introduction
According to Art. 1 of the Constitution of the Republic of Poland of 2 April 1997, the

Republic of Poland is the common good of all citizens. On the grounds of the Polish
legislation, the common good is the constitutional value as well as the constitutional
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principle. On the grounds of the financial law, the public financial funds and an appropriate
way of spending them should be the basis, though obviously not the only one, the
instrument of the realization of the common good value (principle). This was confirmed
by the Constitutional Tribunal recognizing a properly constructed (and balanced) budget
as a necessary condition for the state to realize the goal of caring for the common good.!
However, the legally determined expenditure introduced without a sufficient analysis of
social needs and the financial consequences of their implementation can be an important
barrier to the implementation of the common good principle, as the resignation from the
legally determined expenditure requires the positive intervention of the legislator.?
Therefore, the main purpose of this article is to analyse the relationship between financial
accountability and legally determined expenditure. According to the adopted research
hypothesis, increasing the financial accountability requires taking specific actions in the field
of the legally determined expenditure. As the article is theoretical, it does not present the
results of the empirical research; the formal-dogmatic method was used to interpret the
content of legal acts and jurisprudence of the Constitutional Tribunal, as well as the non-
obstructive method to analyse the foreign and Polish literature presenting the results of both
theoretical and empirical research. In the article, having presented in the introduction the
methodological issues, first, the principle of common good (section 1), the financial
accountability (section 2) and the legally determined expenditure (section 3) will be first
explained. Next, the solutions for the rationalization of the legally determined expenditure
will be proposed (section 4). We conclude that their implementation should increase the
financial accountability to strengthen the constitutional principle of a common good.

2. Implementation of the Common Good Principle
in a Representative Democracy

An essential feature of the contemporary democratic systems is the choice of citizens’
representatives to take the public decisions, including the financial ones, in their interest,
and therefore in accordance with the common good. The implementation of the state’s
expenditure policy in the public interest, however, faces difficulties, as in today’s
democracies the activity of citizens generally is limited to the participation in the elections.?
Using the words of A. de Tocqueville, “each individual endures being bound because he
sees that it is not a man or a class, but the citizens emerge for a moment from dependency
in order to indicate their master, and return to it”*

The election of the citizens representatives in the elections process is accompanied by
the principal-agent problem, which is the basis for explaining many phenomena in the
sciences of public administration. This problem consists in that the rulers should not seek
to pursue their own interests but they should take actions that serve only the public
interest; however, in practice the citizens are unable to enforce their representatives and
public administrators acting on their behalf not to pursue their own goals but the goals of
society.’ Thus, the implementation of a policy that provides special privileges to groups
that have narrow self-goals that run counter to the interests of particular voters and society
as a whole does not serve the public interest.®
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The basic cause of the problem of the principal-agent problem is the information
asymmetry, as the information about the actions of public decision-makers is considered
the common good.” Lack of the reliable and transparent information on the implementation
of the common good principle is a manifestation of the information asymmetry in the
budgetary issues, analysed in this study.

An important role in strengthening transparency, and in consequence of the
effectiveness and efficiency of public policy implementation, and thus the implementation
of the common good principle can play the performance budgeting. However, in Poland,
after several years of work on this instrument, launched in 2007, it has not become a subject
of discussion in the parliament, nor even of more interest to citizens, hence its development
boils down to a large extent to the formal implementation of labour-intensive obligations
stemming from the Act of public finances® and executive acts. However, even if the
problems pointed out were solved, the performance budgeting alone would not solve the
problem of the excessive legally determined expenditure, if not accompanied by additional
instruments enabling rationalization of the non-elastic expenditure.

3. Financial Accountability as an Instrument Supporting the
Implementation of the Common Good Principle

N. Dias notes that nowadays all over the world we observe the disappointment with the
representative democracy system.” Similarly, A. Toffler sees the problem of modern
democracy, where the mass of voters are so far removed from their elected representatives
that the politicians are becoming less and less accountable to the citizens.”® Therefore,
striving to propose the effective mechanisms for the implementation of the constitutional
value of the common good, it was considered legitimate to consider the concept of
accountability as the basis for further considerations, as the traditionally understood legal
responsibility does not allow the effective enforcement of the common good principle.

While there are no definitional doubts regarding the legal responsibility, which means
the incurrence or potentiality of certain entities to incur normatively determined negative
consequences (sanctions) of certain events or state of affairs,! there is a lack of the
commonly accepted definition of the term “accountability”. As A. Sroka notes, this term is
most often used as a kind of “conceptual umbrella” under which various definitions are
located.!? Accountability is based on various values and criteria, the most commonly used
ones being procedural correctness, transparency, effectiveness, efficiency, usefulness, and
sustainable development.”

Although the concepts of contemporary accountability researchers are not fully
consistent, T. Schillemans,' having made a synthetic analysis of 230 publications,
determined that the minimum conceptual consensus in the area of accountability includes
the following issues:

— Accountability is about providing answers towards others with a legitimate claim in

some agents’ work.

— Accountability is a relational concept: it focuses our attention on agents who

perform tasks for others and thus may be held accountable by others.
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— Accountability is retrospective — ex-post — and focuses on the behaviour of some
agent in general, ranging from performance and results to financial management,
regularity or normative and professional standards.

— Accountability is not a singular moment or situation, but rather refers to a layered
process.”

In the definitions presented in the literature, the accountability is defined either as a social,
administrative or political mechanism, institutional relation or arrangement in which
a given person can be held accountable by another person or institution, or, less often as an
advantage, the desired quality (value) of the state, governments or officials.!®

Accountability is not a single moment or situation, but is a multi-stage process

consisting of three analytically distinct phases:

= The information phase, when the agent renders an account on his conduct and
performance to a significant other.

— The debating phase, when the principal assesses the information (transmitted orally
or in writing) and both parties often engage in a debate on this account. The
principal may ask for additional information and pass judgment on the behaviour
of the agent. The agent will then answer questions and if necessary justify and
defend his course of action.

— 'The sanctions or judgment phase, when the principal comes to a concluding
judgment and decides whether and how to make use of available sanctions."”

Definitional difficulties, at least partially, result from the existence of the varieties of the
accountability, of which only a part has been precisely explained. B. Wampler'® noted that
the configuration of the three types of accountability, separated on the basis of the
subjective criterion (the accounter) plays a particularly important role in strengthening
financial accountability, i.e.:

— The vertical accountability is realized by the citizens (society) towards to public
officials, the elected ones and expansively to administration subordinated to them,?
using its basic instrument (the election), during which voters can, at least in theory
hold accountable for decisions realized in public interest. The main disadvantage of
this approach limits the role of citizens to the only role of a voter, while the rulers
make countless decisions affecting the well-being of cach of them.

— 'The horizontal accountability, being the extension of the vertical accountability, is
based on the distribution of authority among different departments or branches of
government and the system of checks and balances.”

— The social accountability is realized by widely understood institutions of civil
society. This kind of accountability, even if it is not legally institutionalized, can be
particularly effective in strengthening the basic mechanisms of vertical and
horizontal accountability. For example, vertical accountability may strengthen the
disclosure of illegal practices of politicians, jeopardizing election results. In turn,
horizontal accountability may lead to the destruction of the reputation of a corrupt
public official, a lawsuit against public transport unit or a school that segregates in
a racial manner.?!
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In turn, by applying the criterion of the subject (matter), to which accountability refers,
among others, the educational accountability, the accountability in health care, or the
ecological accountability can be distinguished. However, given the fact that almost every
public policy requires public finances, the accountability for making decisions in the area
of public expenditure and revenues (i.e. the financial accountability) seems crucial for the
strengthening the common good principle.

In the literature as well as in government documents (in English) the terms “financial
(fiscal) accountability”? as well as “budgetary accountability”? do exist, however, there are
no definition or distinctive features. Analysing the context of the use of these terms, it can
be stated that sometimes these terms are used interchangeably,* however, more often the
budgetary accountability means the accountability for the implementation of expenditure
and revenues already planned in the budget, whereas the financial accountability is used in
a broader context, as it is not limited to planned expenditure and revenue but covers public
finances as a whole without budgeting them. Financial accountability refers to the potential
use of public funds, it is not limited by the content of financial (budgetary) documents of
an authorizing and planning nature, with a view to making the best use of available
resources in the public interest. The analysis of the literature can also give the impression
that in practice attempts are made to implement fiscal accountability, while financial
accountability in the public sector still remains in the sphere of postulates and scientific
considerations.

Thus it can be stated that on the ground of the financial law, the accountability, as
opposed to legal responsibility, may not necessarily result from the legal norm. Moreover,
accountability, unlike in the case of legal responsibility, does not have to be accompanied

by the possibility of applying a legal sanction.

4. Essence of Legally Determined Expenditure

The legally determined expenditure is the part of public expenditure that the state is
obliged to realise under the national or international law, contracts or court judgments.
The etiology of this concept is therefore legal in nature,? but it is distinguished primarily
due to the systemic and organizational effects and economic consequences. The legally
determined expenditure limit the freedom of decisions of state authorities regarding the
optimal use of public funds, as they bind these authorities when determining the state
budget expenditure. This can have negative effects on the improvement of expenditure
efficiency, the size of developmental expenditure and the possibility of state intervention in
emergency situations (e.g. the natural disasters, the economic crises).?

There are doubts related to the content of the legally determined expenditure of the
state budget, and thus the question of what types of expenditure should be included in this
category. Traditionally among the legally determined expenditure are classified: the
subsidies for local government units, subsidies to the Social Insurance Fund and the
Pension Fund, the expenditure on road infrastructure, the debt service of the Treasury, the
national defence, the offices of the supreme state authorities, the control and protection of
the law, the judiciary, the social pension, the family benefits (including financing the “500+
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program” providing monthly payment of PLN 500 for the second and subsequent child)
and benefits from the maintenance fund, the benefits from Child Support Fund, payments
from Social Insurance Institution and Agricultural Social Insurance Fund, the social and
health insurance contributions covered from the state budget, co-financing of projects
with the participation of European funds, the pension benefits paid from the state budget,
the subsidies for the State Fund for the Rehabilitation of Disabled People, own resources
of the European Union.”

However, due to the fact that the concept and scope of the legally determined
expenditure are not directly regulated by law, such selection will always be subjective. In
the literature, other categories of public expenditure are sometimes considered as the
legally determined expenditure, close to the legally determined expenditure or the quasi-
legally determined expenditure.?® This applies in particular to the expenditure of the state
budget for multi-annual programs, for grants to local government units (especially
commissioned tasks), etc. It seems necessary, at least for planning purposes, to develop an
official methodology for determining (and possibly listing) the legally determined
expenditure.

Most of the doctrinal studies regarding the expenditure of the legally determined
expenditure concentrate on the establishment and the global criticism of the size of
this expenditure. It is estimated that in Poland they cover about 75%, whereas the flexible
expenditure is about 25% of state budget expenditure. Very often, this global criticism,
postulating a reduction in the level of the legally determined expenditure, ignores their
diverse character regarding both the possibility of affecting their amount of state
authorities, as well as the developmental character of some of them. We are against the
method of the globalization of the legally determined expenditure, which in extreme cases
may lead to the administrative determination of their border, advocating the need for
individualized analysis of them and - as a result — the individual rationalization of the
legally determined expenditure of the state budget.

The doctrine also postulates numerous and detailed changes in the scope of the legally
determined expenditure. It is worth paying attention to two proposals, which may be of
significant importance for further discussions of the rationalization of the legally
determined expenditure. First, it is postulated to progressively withdraw from the so-called
indexed expenditures in which changes relate to certain amounts or changes in other
expenditure groups.? This is not about the mere parametric construction of the regulations,
which was treated as a specific achievement in legislation, but about the fact that often
indicated parameters are not up-to-date because they come from many years ago, and
deprive state authorities of the possibilities of flexible, current action. Second, in the
opinion of some authors, the legally determined expenditure, the exceeding of a certain
level (e.g. 75% of total budget expenditure): it should give the parliament the obligation to
review sui generis “laws” giving rise to payment of benefits to third parties for the purpose
of repealing them or the for future changes.* It would also be an opportunity to renew the
content of the social contract without revolutionary or fundamental system changes.!

Despite the critical attitude of the legal doctrine to the legally determined expenditure
and their basic categories, it can be stated that in practice they grow from year to year in
absolute numbers as well as in relation to total state budget expenditure. So there is a classic
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example of the contradiction between science and practice, which is quite common in the
arca of public finances and financial law (e.g. regarding target funds, de-budgeting, the
simplicity of tax law, etc.). In 1998, the legally determined expenditure amounted to
around 47% of state budget expenditure®? and were hence subject to constant, absolute and
relative growth, with the exception of some decline in 2004-2006. In 2007 they reached
the level of 73% of state budget expenditure®. In the report of the Council of Ministers on
the implementation of the state budget for 2012, it is stated that the legally determined
expenditure constitutes about 75% of the total state budget expenditure.

The management of public finances in Poland in the last decade is subject to extremely
opposite scientific assessments. Regardless of their reasons, two weaknesses in the fiscal
policy of this period can be pointed out, also regarding the formation of the legally
determined expenditure. The first one results from too little analysis of the risk of internal
and external decisions regarding the public expenditure, the second is the failure to take or
undertake with a long delay the necessary public finance reforms. The political struggle
exerting a particular influence on the formation of the legally determined expenditure is
intensified as part of election campaigns. Even if we assume that only a part of the election
announcements will be implemented, their impact often increases the legally determined
expenditure, making it difficult to achieve the balance of public finances. Fiscal policy
directed at the rationalization of the legally determined expenditure should, therefore,
concentrate on the first two reasons for shaping them, striving to eliminate (or limit) the
other factors mentioned above.

5. Conditions of Rationalization of Legally Determined
Expenditure Planning

The critical attitude of the public finance science and financial law towards the amount
and the structure of the fixed state budget expenditures has, to a small extent, affected the
fiscal policy pursued in this area. Apart from some exceptions (e.g. J. Hausner’s policy in
the years 2004-2006), the public authorities limited their actions to single, uncoordinated
activities, which cannot be called a detailed policy. In the recent period, even the notion
the legally determined expenditure has been omitted in both the budget documents and
the Multiannual State Financial Plan. The problem of the rationalization of the legally
determined expenditure will not be solved spontancously and automatically by the
expenditure rules, multi-annual planning or performance budgeting — these are the
instruments for an appropriate use in conducting detailed fiscal policy regarding the legally
determined expenditure. Therefore, starting with the realization of spending review by the
Polish Ministry of Finance should be positively assessed, unfortunately, they cover relatively
narrow areas and to make it worse, not in a comprehensive way.
In this context, it will be particularly important:
- to develop a methodology to classify certain expenditure as the legally determined
expenditure (broad or narrow approach),
— to present the problem and the amount of the legally determined expenditure
structure for discussion to the government and parliament, using the detailed
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information about this expenditure in the justification of the budget bills and the
descriptions of the Council of Ministers’ reports on the implementation of the
budget,

— to determine the treatment of the legally determined expenditure of the non-
uniform nature, from the point of view of their flexibility and the impact on
economic development (e.g. subsidies for local government units, the legally
determined expenditure in the form of 2% of GDP on defence, which implies that
at least 20% will be intended for property purposes),

= to develop the effective ways of encouraging the legislative bodies (Parliament, the
Senate) to participate in the process of the rationalization of the legally determined
expenditure, at the level of development of the assumptions and methodology of
this process. The legally determined expenditure is an expression of the action of
these bodies, not always acting on the request of the government. So imposing the
principles and methodology of the rationalization of the legally determined
expenditure by the executive bodies and the public managers may result in the
indifference or the obstruction of the legislative bodies and repeat the negative
experiences in this area with the introduction of performance budgeting in
Poland,

— to optimally use the existing achievements of bodies dealing with the introduction
of performance budgeting in Poland, and partially also the rationalization of public
expenditure, not to commit the error that new people are starting from the
beginning to solve problems, already partly or completely resolved,”

- understanding that methods of limiting public spending should not be treated as
the best (or even the only one) method of the rationalization of the public
expenditure. Often, it may be in the interest of Poland to increase public
expenditure or to reduce in a very slow peace. The point here is to launch
mechanisms that on the one hand will replace one public expenditure with others,
and on the other hand to cover new public expenditures with discretionary budget
revenues. This conclusion fully applies to the rationalization of the legally
determined expenditure.’

6. Conclusions

The conditions of rationalization of the legally determined expenditure presented above
constitute an important, though obviously not the only one condition to increase the
financial accountability in the field of public expenditure, both in terms of horizontal,
vertical and social accountability. In the vertical and social dimension, the introduction of
the transparent, reliable methodologically and the efficient methods for classifying the
legally determined expenditure will allow meeting the needs of citizens (i.e. the principal
in the electoral process) to a greater extent than before, limiting the electoral goals of
politicians (i.e. agents). On the other hand, in the horizontal dimension of the
accountability, determining the existing and desired scope of the legally determined
expenditure will strengthen the rationality of planning, execution, and control of state
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budget expenditure. The above considerations allow confirming the research hypothesis
adopted in the introduction, according to which the increase of financial accountability
requires taking certain actions in the scope of the legally determined expenditure. However,
it is conditioned by the existence of the reliable information and analysis of budget
expenditure, and within them of the legally determined expenditure, carried out on the
regular basis. It seems valuable to use British experience in this area.”

In conclusion, without denying the pertinence of the existence of certain categories of
the legally determined expenditure, it should be borne in mind that they should serve the
implementation of the common good principle, not accidentally expressed in the first
article of the Constitution of the Republic of Poland.
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Abstract: This contribution deals with the macroeconomic legal trends in the Eastern member
states of the European Union, so called EU11: Bulgaria, Croatia, the Czech Republic, Estonia, Lat-
via, Lithuania, Hungary, Poland, Romania, Slovakia and Slovenia. The paper discusses the develop-
ment from the 1990s to nowadays, emphasizing the initial changes and the consolidation after the
financial crisis. Therefore, the fiscal policy bears a major attention: fiscal and budgetary stability,
government debts, fiscal controls (auditing and independent fiscal councils), for a more comprehen-
sive overview, some ports of the monetary policy will be examined: national banks and price stabil-
ity. The main aim of the contribution is to confirm or disprove the hypothesis that there is any iden-
tifiable or verifiable correlation between the legislation and the macroeconomic trends: sustainable
balanced budget and government debt, economic growth, inflation. The research is based on law
and economics, especially law and finance methodology with quantitative analysis, because of the
cross-discipline nature of the topic. The paper contains some comparative statistics to evaluate the
certain results upon figures, because it is even important to match the legal provisions with the eco-
nomic performance.

Keywords: llaw and finance; law-making; EU countries; macroeconomics; government debt;
inflation; economic growth

1. Introduction

The main aims of the article are to summarise the economic and legal development of the
castern member states of the European Union. The terminology EU11 countries refer the
Central, Eastern and Baltic European member states which accessed in 2004 and after: in
2004 the Czech Republic, Estonia, Latvia, Lithuania, Hungary, Poland, Slovenia, and the
Slovak Republic; in 2007 Bulgaria, Romania; and in 2013 Croatia. In the recent years,
numerous reforms related to public law and finance can be found. Therefore, it is interesting
to demonstrate the close or loose relationships between the legislative and the
macroeconomic trends, in order to find out how public finances are developing with or
without legal background. Because of the fact that the EU11 countries are rule of law
states, and particularly even the prescriptions of the Maastricht criteria and the Stability
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— a national budget deficit at or below 3 percent of the gross domestic product
(GDP);

— national public debt not exceeding 60 percent of the gross domestic product,
a country with a higher level of debt can still adopt the euro provided its debt level
is falling steadily;

— long-term interest rates should be no more than two percentage points above the
rate of the three EU countries with the lowest inflation over the previous year;

— the national currency is required to enter the ERM 2 exchange rate mechanism two
years prior to entry.

At the national level, after the financial crisis, a relatively new trend can be identified:
finances increasingly become enfolded even into the level of constitutionalism. In addition
to some general and common fiscal provisions (economic system, budgeting, taxation,
state audit, central bank, national currency, national wealth or assets) in some of the EU11
countries, a separate chapter deals with macroeconomics and public finances: Hungary
(Chapter: Public Finances, Articles 36-44), Lithuania (Chapter XI Finances and the State
Budget), Poland (Chapter X. Public Finances), Slovenia (Part VI. Public Finance). These
sections contain more and more detailed regulations on a balanced budget and interim,
temporary rules, budgetary settlements and accounting, state audit and controls, the
decisions or the management of the general government debt, central bank or the state
treasury.

3. Fiscal Stability

Two criterions of the Maastricht criteria focus on fiscal issues: an annual deficit below 3%
and a general government debt below 60% of the GDP. The Stability and Growth Pact
(SGP), which was introduced as a framework to ensure price stability and fiscal
responsibility, adopted identical limits for governments budget deficit and debt as the
convergence criteria. Due to the fact that several countries did not exercise a sufficient level
of fiscal responsibility during the first ten years of the euro’s lifetime, two major SGP
reforms were introduced. The first reform was the Sixpack which entered into force in
December 2011, and relates to the following regulations and guidelines for fiscal and
monetary policy?’

— Regulation 1173/2011: On the effective enforcement of budgetary surveillance in
the euro area;

— Regulation 1174/2011: On enforcement action to correct excessive macroeconomic
imbalances in the euro area;

— Regulation 1175/2011 amending Regulation 1466/97: On the strengthening
of the surveillance of budgetary positions and the surveillance and coordination of
economic policies;

— Regulation 1176/2011: On the prevention and correction of macroeconomic
imbalances;
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— Regulation 1177/2011 amending Regulation 1467/97: On speeding up and
clarifying the implementation of the excessive deficit procedure;

— Directive 2011/85/EU: On requirements for budgetary frameworks of the
Member States.

Later, in January 2013, it was followed by the even more ambitious Fiscal Compact, which
was signed by the EU member states. This Twopack contains two regulations to reform
a part of the Stability and Growth Pact for Eurozone member states:

Regulation 473/2013: On common provisions for monitoring and assessing draft
budgetary plans and ensuring the correction of excessive deficit of the Member States in
the euro area,

Regulation 472/2013: On the strengthening of economic and budgetary surveillance
of Member States in the euro area experiencing or threatened by serious difficulties with
respect to their financial stability.

3.1. Budgetary Stability and Government Debt

The budgeting follows a historically and internationally accepted concept. The legislature
assesses — by an act — the central budget and with a separate action adopts its
implementation, final account for each year. The executive is responsible for submitting the
proposal, and authorised (by the legislative adoption of the act on the central budget) to
implement it, by collecting the revenues and disbursing the expenditures. The state audit of
the government budget and the expenditures is an essential control element in public
finances.

The constitutions establish a separate public organ, which is independent, and/or
subordinated to the legislature (parliament or the national assembly), strengthens the
system of checks and balances, and its president or the chief accountant elected for a longer
term than the parliamentary election: 6-12 years. The naming is different, the most
common expressions are the following: supreme, state audit institution, chamber,
committee office or court, furthermore instead of audit control can be found, it reflects the
auditors or accounts. The list of EUl1 countries supreme audit institutions: Cmerna
nasara (Bulgaria), Drzavni ured za reviziju (Croatia), Nejvyssi kontrolni tfad (the Czech
Republic), Riigikontroll (Estonia), Valsts kontrole (Latvia), Valstybés kontrolé (Lithuania),
Allami Szémvevészék (Hungary), Najwyzsza Izba Kontroli (Poland), Curtea de Conturi
(Romania), Ra¢unsko sodis¢e (Slovenia), Najvyssi kontrolny trad (Slovakia).

After the Mortgage-Debt Financial Crisis and the European Debt Cirisis, it can be
observed that the principle of balanced, transparent and sustainable budget management
became more and more important.® Therefore, the general government debt and the deficit
are the crucial areas.
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Table 2.
General government deficit/surplus (% GDP)

2009 2010 2013 2015 2017
—4.1 3.1 -0.4 -1.6
HRV =34 -2.8 -5.3 -3.4
CZE -2.2 -2 -5.5 4.2 -1.2 -0.6
-0.2 0.1 -0.3
-2.6 -1.9 -2
=12 -14 -0.5
LTU =03 =3.1 -2.6 =0.2
POL -3.6 -3.6 4.1 -2.6 -1.7
ROM -2.1 -5.4 -2.1 -0.8 -2.9
-2.7

Source: Own compilation based on Eurostat: General government deficit/surplus, 2018

The balance of the budget is the surplus (sufficit) or the deficit, which essentially
compromises the change of the government debr.

Table 3.
General government gross debt (% GDP)

2009 2015 2017
26

41.1 39 48.3
27.9 28.3 33.6

ROM 22.4
SVK 49.6
SVN 25.9
Avr. 32.2

Source: Own compilation based on Eurostat: General government gross debt, 2018

Nonetheless, the average of the government debt in the EU11 countries is nearly 46%, but
the deviation is great, because the lowest figure is 9% (Estonia), but the highest is 78%
(Croatia). Only three countries are affected by high government debt: Croatia, Hungary
and Slovenia (over 70% of the GDP), while Slovakia and Poland fulfil the Maastricht
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requirement, but only with 10% below the threshold. Nevertheless, there is no excessive
deficit procedure against one of the Member States. The trend shows that the sovereign
debt ratio to the GDP in most of the countries has been rising, and after the financial crisis,
and the introduction of the national provisions and the implementation of the Stability
and Growth Pact,” a general slight decrease can be observed in the countries with higher
debt ratio to the GDP than it is stated in the Maastricht criteria (Croatia, Hungary,
Slovenia). On the one hand, the excessive deficit procedure,' and the possibility of fining
proved to be effective, but even the national legislation can coerce the state for relevant
efforts.

In Lithuania, the decisions concerning the State loan and other basic property
liabilities of the State shall be adopted by the Seimas on the proposal of the Government.!!
In Poland it is neither permissible to contract loans, nor provide guarantees and financial
sureties which would engender a national public debt exceeding three-fifths of the value of
the annual gross domestic product.” Hungary has the strictest constitutional rule on
budgeting and government debt, since that the National Assembly may not adopt an Act
on the central budget as a result of which state debt would exceed half of the GDP, and as
long as this condition is not satisfied, the National Assembly may only adopt a central
budget which provides for state debt reduction in proportion to the GDP, and no such
borrowing may be contracted and no such financial commitment may be undertaken.”
The public financial consolidation is proven to be more important than fundamental rights
and constitutional guarantees, because as a further restriction, as long as the state debt
exceeds half of the GDP, the Constitutional Court may review the Acts on the central
budget and central taxes for conformity with the Fundamental Law exclusively in
connection with life and human dignity, protection of personal data, to freedom of
thought, conscience and religion, and it may annul these acts only for the violation of these
rights. The results are obvious: slight decrease (7%) of the government debt ratio, and the
excessive deficit procedure was abrogated, shortly after the adoption of the Fundamental
Law (2011)." It can be said that without this restriction and limitation, the previous
governments originated an excessive state debt by borrowing huge credits and loans. But it
has to be noted that the same and higher decrease can be observed without such a provision
(e.g. the Czech Republic, Latvia, Slovenia), and others can maintain on a low level
(Estonia).

The macroeconomic stabilisation involved lower levels in hierarchy of sources of law:
acts, cardinal or organic acts, strategic government decisions etc., for example in Hungary
Act CXCIV of 2011 on the Economic Stability was adopted. In some other countries
(Poland, Slovenia, Estonia) the acts on public finances define the restrictions.
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Table 4.
Structural primary balance and fiscal efforts

Structural primary balance (% of GDP) Consolidation effort
2013 2016

| 0.00 |
~0.60 | ~0.90 |

Source: Own compilation based on Berti—Castro—Salto: Effects of fiscal consolidation envisaged in the
2013 Stability and Convergence Programmes on public debt dynamics in EU Member States. 13.

In the interest of fiscal discipline, many countries have reduced the budget deficit, or
maintain on a low level, in order to meet the Maastricht deficit criterion, furthermore to
reduce the general government deficit ratio. According to the figures, the highest pressure
was on the Hungarian government. Even the Slovenian public debt ratio is high, but it has
a balanced budget. After the consolidation, a significant proportion of the EU11 countries
realized a sufficit in the budget for one or more years.
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Local government debts (% GDP and % Public Debt)
Source: Own compilation based on Eurostat Government finance statistics [gov_10dd_logd], [gov_10dd_cgd]
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In some countries, since the local government debr needs to be calculated into the general
government debt, some state introduced different types of limitations for them.” In
Estonia, limits for local debt were introduced from 2009 to 2012. According to the
Financial Management of Local Authorities Act of 2011,' the debt ceiling for local
governments ranges from 60% to 100% of the current year operational revenues (depending
on the municipality self-financing capacity).”” In Latvia local governments can only carry
out long-term borrowing to finance investment projects (golden rule). Loans must be
contracted with the State Treasury or within specific funding programmes, or borrowing
from another institution must be justified and authorised by the Ministry of Finance. The
borrowing in a given year cannot exceed 20% of current revenues.”® In Poland the Public
Finance Act stipulates the sum of local loan instalments and interest payments must not
exceed 15% of total debt,”” and later in 2014 it was declared, that the debt of local
governments should not exceed 60% of GDP.** In Hungary, the Fundamental law states,
that in order to preserve a balanced budget, for any borrowing or for other undertaking of
commitments by local governments to the extent determined in the stability act, certain
conditions and/or the consent of the Government are required.?! Between 2011 and 2014
a comprehensive consolidation was carried out in four phases? by the central government,
while the local debts were overtaken by the government in amount of €4.56 billion (HUF
1,369 billion),” which was 2.78 % of GDP and 5.54 % of the public debt. In Slovenia local
government borrowing rights are regulated by the Public Finance Act (1999) and the
Financing of Municipalities Act (2006),2* which stipulate, that the municipalities have the
right to borrow to finance certain types of investment projects (golden rule), but they need
prior consent of the Ministry of Finance. In the Czech Republic, within the new fiscal
framework, the law requires that the level of local government gross debt remains below
60% of a four-year average of revenues. The bond issuance must be approved by the
Ministry of Finance.”

3.2. Independent Fiscal Council

In some cases, in the order of the sustainable fiscality an advisory board involved in the
budgetary procedure, by examining the feasibility of the central budget and taking part in
the preparation, or the right of veto granted. The Fiscal Council of Croatia has, for
example, a high degree of leverage. According to the so-called two-pack,® euro area
countries should have an independent body in place, such as a fiscal council, which is in
charge of monitoring compliance with numerical fiscal rules and, where appropriate,
assessing the need to activate the correction mechanism foreseen under the Fiscal
Compact.”” The deadline for setting up a fiscal council was October 2013.2

The independent fiscal councils were established by the legislator — under different
expressions — in Bulgaria (Puckasen coBer na Bparapus, Fiscal Council, 2015), Croatia
(Odborza Fiskalnu Politiku, Fiscal Policy Committee, 2013), Estonia (Eelarvendukogu,
Fiscal Council, 2014), Latvia (Fiskalas disciplinas padome, Fiscal Discipline Council,
2013), Lithuania (Lietuvos Respublikos valstybés kontrolé, National Audit Office — Budget
Policy Monitoring Department, 2014), Hungary (Koéltségvetési Tandcs, Budget Council,
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2008), Romania (Consiliul Fiscal, Fiscal Council, 2010), Slovenia (Urad RS Slovenije za
makroekonomske analize in razvoj, Fiscal Council, 2015 and Institute of Macroeconomic
Analysis and Development, 1995), Slovakia (Rada pre rozpo¢tovii zodpovednost, Council
for Budget Responsibility, 2012).2 In Poland no fiscal council was founded.

Most of them are members of the Network of the EU Independent Fiscal Institutions
(EU IFIs).* The roles and members are different, but generally the effectiveness of fiscal
councils will largely depend on whether they are independent from political interference
and whether they have functional autonomy. This is even based by a more important law
source, for example in Slovenia the Fiscal Council was established by the implementation
of the amendment of the Constitution.” In Romania, the Economic and Social Council is
an advisory body of the Parliament and Government, in the specialised fields stated by the
organic law for its establishment, organisation, and functioning,” in Hungary the Budget
Council can be found in the Fundamental law.** Only in Latvia and Slovenia are respective
macroeconomic forecasts produced by fiscal councils.** Budgetary projections, which are
produced in all countries by the government, are only scrutinised by an independent body
for endorsement in Romania and Slovakia.?> In most countries the fiscal council members
are academics or experts outside of the government, and their staff is mostly recruited on
the basis of competence and experience.’® Although the members of the Hungarian Budget
Council are the President of the Budget Council, the President of the National Bank of
Hungary and the President of the State Audit Office, which may call into question the
independence of the monetary policy and the audit.

It can be stated, that after the introduction — besides the relevant legal provisions on
fiscal stability — the macroeconomic figures slightly moved to a better direction. The
correlation is uncountable, because of the various and numerous indicators, but the
observation raises the attention on the importance and the raison d¢tre of the independent
fiscal councils.

4. Price Stability

The other main part of public finances is monetary policy. The central banks are public
institutions which possess the monopoly on managing and implementing the monetary
policy of a state or federation. Generally, the constitutions contain the central bank and
often the national currency.

The functions of the central banks are the same, but the naming can be different, e.g.
national bank: Bparapcka Hapopna 6anka, (Bulgaria) Hrvatska narodna banka (Croatia),
Cesk4 nérodni banka (Czech Republic), Magyar Nemzeti Bank (Hungary), Narodowy
Bank Polski (Poland), Banca Nationali a Romanici (Romania), Nérodnd Banka Slovenska
(Slovakia); or bank of a country: Eesti Pank (Estonia), Latvijas Banka (Latvia), Lietuvos
Bankas (Lithuania), Banka Slovenije (Slovenia). The content of the constitutional
provisions is brief and quite different, the details can be found in separate (cardinal or
organic) acts, statutes. Besides the monetary policy some central bank even performs the
supervision of the financial intermediary system (the Czech Republic, Hungary, Lithuania,
Slovakia). The legal, goal, operational and management independences are granted by
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different ways. The governor or the president of the central bank is appointed by the
President (e.g. Hungary) or elected by the Parliament (e.g. Poland) for a longer term than
the parliamentary cycle (five or six years). The monetary decisions lay with a monetary
committee or governing council. In accordance with the independence and the sustainable
government debt management, the principle of prohibition of monetary financing declares
that overdraft facilities or any other type of credit facility with the European Central Bank
or with the central banks of the Member States in favour of Union institutions, bodies,
offices or agencies, central governments, regional, local or other public authorities, other
bodies governed by public law, or public undertakings of Member States shall be
prohibited, as shall the purchase directly from them by the European Central Bank or
national central banks of debt instruments.”

In case of some EU11 countries, the national currency is not relevant yet, because they
have already joined to the eurozone, therefore they use the common currency: Estonia
(2011), Latvia (2014), Lithuania (2015), Slovakia (2009), Slovenia (2007). As it was read
in the newspapers,®® the debt crisis in the eurozone caused that Poland and the Czech
Republic rethought their view of deeper monetary integration in 2010. (In March 2018,
the governors of the Polish central declared its commitment to joining the eurozone.) The
non-euro members are not in ERM II, but obliged to join the eurozone on meeting
convergence criteria. The constitutions determine the national currency: the Czech koruna,
the Hungarian forint, the Polish zloty, the Romanian leu, but two countries do not declare
the legal tender: Bulgaria (lev) and Croatia (kuna).

4.1. Inflation

There are no legal prescriptions on inflation in the examined countries legal system, but it
is also important for the EU11 to comply with the Maastricht criterion: inflation of no
more than 1.5 percentage points above the average rate of the three EU member states with
the lowest inflation over the previous year. The inflation is the rate at which a sustained
increase in the general price level of goods and services in an economy over a period of
time, and consequently, the purchasing power of the currency is falling.”” The inflation rate
is widely calculated by calculating the movement or change in a price index, usually the
consumer price index (CPI).%

Table S.
Annual inflation ratio (%)

2000 2005 2008 2009 2010
10.32 5.04 | 12.35 2.75 2.44

4.61 3.32 6.08 2.38 1.03
CZE . 9.17 3.90 1.85 6.35 1.04 1.41
EST .. 28.78 4.02 4.09 | 10.37 | =0.08 2.98
HUN 28.97 | 28.30 9.78 3.55 6.07 421 4.88
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1990 1995 2000 2005 2008 2009
LVA . 24.98 2.65 672 | 1543 3.47
LTU . 39.66 1.01 2.64 | 1093 4.45
POL 28.07 | 10.06 2.11 4.35 3.83
ROU . 3224 | 45.67 8.99 7.85 5.59
SVK . 9.89 | 12.04 2.71 4.60 1.62
SVN . 13.46 8.88 2.48 5.65 0.86
Avr. .. 25.51 | 10.27 3.95 8.18 2.74

Source: Own compilation based on World Bank: DataBank — World Development Indicators, 2018

In the early 1990s, due to the political changes above-mentioned almost in all the presented
countries, there was a double-digit, in some cases a three-digit inflation. The artificial
prices — kept by the government in the planned economy — suddenly went out of control,
and the constituent governments for the first time did not know how to handle this. The
inflation rate, in the examined area, relatively quickly dropped to below 5% by 2000, except
Romania. The economies of this decade — similar to the previous one — show a moderate
inflation. As a new phenomenon, a slight negative inflation (deflation) appeared in this
decade in several countries (Croatia, Estonia, Hungary, Poland, Romania, Slovakia and
Slovenia). The main reasons for this is that the world market prices of raw materials greatly
fell (particularly in the case of crude oil), the euro exchange rate changed, or because of
sluggish corporate investments.

S. Conclusion

The common attribute of the EU11 countries is that all of them have experiences about
socialism, but nevertheless, the beginning of the 1990s was just roughly the same. For some
of them becoming independent was the major challenge, while others needed to face with
poverty and deep dictatorship also. Economically, parallel with the political changes, and
the democratic transition, — as a rule of law states — the previous command economies
were transformed via the legislation into market economies, and set up or renewed the
major macroeconomic factors: budgetary rules, national audit, national currency, central
bank. Generally, they shortly encountered the following problems: high inflation, high
unemployment, low economic growth and high government debt. By 2000 these
economies were stabilised, and sooner or later between 2004 and 2013 all of them joined
the European Union. New macroeconomic requirements have arisen for them; the
Maastricht criteria became obligatory. Later the Stability and Growth Pact set stricter rules
through national legislation by implementing e.g. the regulations and directives of the
Sixpack, because the financial crisis was a shocking milestone not just for the EU11, but for
the other member states.
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Unfortunately, clear and verifiable correlation between the macroeconomic
development and the legislation cannot be calculated, since the multitude of the factor and
indicators. Not only the legislators, but even the law applicators, the executive branch
contributed to the positive results. Only three countries are affected by high government
debt: Croatia, Hungary and Slovenia (over 70% of the GDP), while Slovakia and Poland
fulfil the Maastricht requirement but only with 10% below the threshold. Nevertheless,
there is no excessive deficit procedure against one of the Member States. The balances of
the central budget are lower than 3% of the GDP, sometimes change to surplus (sufficit).
For the budgetary stability some countries introduced different restrictions, particularly on
government borrowings, and adopted limits on the financial autonomy of the local
governments. All the EU11 countries founded — under different naming — independent
fiscal council, except Poland. In monetary policy the differences based on the eurozone,
Estonia, Latvia, Lithuania, Slovakia, Slovenia use the common currency. The economies of
this decade — similar to the previous one — show a moderate inflation. As a new
phenomenon, a slight negative inflation (deflation) appeared in this decade in several
countries (Croatia, Estonia, Hungary, Poland, Romania, Slovakia and Slovenia), which
demonstrates sensitivity regarding international developments.
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Abstract: This contribution deals with practical problems of entities obligated to a tax and of tax
administrators. If the collection of taxes and fees is essential to finance the running of the state and
its authorities and organizational units, it is necessary to make this process as simple as possible, the
least demanding and demotivating. In this paper, the authors will examine in terms of legality and
real necessity, and then there may be other legislation ways proposed.

Keywords: tax proceedings; tax administration; administrative burden

1. Introduction

State is defined by spatial and social determinations; this community represents relations
formed between persons living in the given territory, between which relations
are established. But relations between the state as a legal entity also arise, and these are
established primarily in dependence on ensuring the functioning and survival of the system
of that state.

From the nature of state-based theory, the state is in a dominant or supreme position
in these relations. It enforces its position in creating and enforcing laws and other legal
regulations imposing obligations (and giving rights) to citizens and certain persons living
in his territory. There may be situations where the legislator is so urgently trying to dictate
what and how it should be done that the original idea of relieving the being is transformed
into something truncated, formalized, enforced, overlapping in some inefficient
bureaucracy. In the context of this article, we will focus primarily on the obligations
imposed on legislators by taxpayers. We are talking mainly about the practical procedures
involved.

Just like any natural or legal person, the state needs funds too. The state is an entity
that has the duty not only to secure itself (as is the main idea for natural and legal persons),
but also to secure goods that are destined for use and consumption by its citizens. The
theory divides the property into private and public, in the context of the outlined issue, we
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will be interested in a public good that is provided free of charge, because consumers
cannot be excluded from consumption, because incompatibility with consumption is
a basic feature of public goods. To these goods and to cover the extra costs of the emerging
state, the legislator created an apparatus to obtain resources that he redistributes according
to the concept prevailing in the state, however, all countries will be a common way of
selecting funds in the tax law.

Tax law gives a number of institutes, which in practice causes unnecessary
complications for both the taxpayer and the tax administrator. It is often an issue that
would be technically easy to solve. These will be further described by a descriptive method
and interpretation, an analysis of the legal text will then assess compliance with the law,
and through induction their own ideas and possible suggestions will be given for solutions.

2. Forms Used in the Tax Proceedings

The Tax Code regulates the procedure, rights and obligations of the tax administration,
taxpayers and third parties. This is a procedural rule which defines the legal framework
in which the tax administrator moves in tax administration.

Thus, as we recalled earlier, the costs of the emerging states are covered by the mass of
funds generated by taxes, fees, duties and other charges. I mention now some problems
with collecting and managing taxes, and those relating to the tax return forms. Each
taxpayer has an obligation to require filing a tax return, etc. Submission is evaluated by
actual content and is the act of a tax entity/tax payer which goes to the hands of the tax
administrator.

Such submissions may be made in writing or electronically, i.e. if the data box is
established, the tax entity (even the tax administrator) is obliged to communicate via the
data box.

Nevertheless, the legislator tried to make life easier for the tax payer and to create
a counterpart through which the tax return must be filed, so the tax entity cannot file a tax
return just like, for example, in a Word document, so the submission of the data message
must be made in the format and structure published by the tax administrator so as to meet
the effects of tax administration.

In a specific case, it was a situation where the taxpayer electronically filed tax returns
for value added tax, as required under the law and in the.pdf format but should be
submitted in the.xml format

Why in the.xml format? Simply because it was set by the tax administration D-349.!
Which is a sub-statutory normative act and the only way the executive power in the
abstract rules of conduct indeterminate number of persons.

In the tax administrator’s cassation complaint, he argued that the court did not deal
with the nature of the defect that can be both formal and substantive. The court overlooked
the obligation imposed by law and that the data message must be made in the prescribed
format (.xml) in order to make the electronic submission negotiable.?

The subject was challenged by the capacity of the hearing, as the pdf format did not
suffer from any defect, as did the effects of filing. According to the NSS “in general, filing is
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effective against administrators and has effects for tax administration from the moment
when the filling it comes to the sphere of tax administration”® In the conclusion of the
NSS, he stated that the submission in pdf format was eligible for discussion and therefore
was submitted effectively.

Because the tax administrator was able to work with this format and the subject
submission in.pdf format, the tax administrator could not find the taxpayer by an
ineffective procedure according to Section 74 (3) of Act no. 280/2009 Coll., on the Code
of Tax Procedure. The NSS did not consider filing with the.pdf file according to the current
tax regulations, so it is necessary to transform the conclusion of the NSS into the effective
wording.

In 2015 there was a change in the tax order and a new Section 72 (4)* was introduced,
which states that the person filing the filing pursuant to Section 72 (1) has the obligation
to submit the data report submitted only in the format and structure of the publication of
the tax administrator, i.e. format xml.

“If this did not happen and the submitter makes an electronic submission in an
inappropriate format, it will depend in practice on whether this ‘inappropriateness’ will
cause the technical data transfer to be impossible (i.c. the data message will not be delivered
to the recipient at all) or not. In the first case, such filing cannot be considered as
a submission at all. The tax administrator does not actually know about it, so he cannot
react to this fact. In the latter case, it is necessary to distinguish whether the outgoing
message is legible or not. If it is unreadable, the tax administrator can determine who it is
coming from, and the petitioner asks for the removal of defects. The same holds true if the
data message is legible (the tax administrator is able to open the file in the given format).
There will be a defect in the form that renders it ineligible for discussion.”

The requirement to the tax payer is to submit the tax return properly and in a mannerly
time and, of course, in an appropriate form. It is possible to convert almost any document
into the.pdf format, so it seems quite exaggerated to request only.xml form. However, the
request is clear, and if the submission will not be in format xml, it will have consequences.
Why does the tax administrator equire xml compliance? I suppose, this is because of the
workability and system facilities of the state administration.

Administration of the Waste Fee in Case of Children

In a broader sense, tax proceedings also include process of setting and collecting fees. Those
are categorized as local, administrative and court. They differ from the tax in their
function - they are usually a payment for a service provided by a public administrative
body. There has long been a problem in the Czech Republic with the collection of a local
charge for the operation of the collection, transport, sorting, use and disposal of communal
waste, the subject of which is also children.

The Local Taxation Act defines a person obligated to pay this tax as a person who has
a permanent residence in the municipality or is staying there in fact for a longer time. It
does not consider the age of the taxpayer at all. In the past this has been causing problems
for children whose parents have not been able to meet their obligations arising from
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parental responsibility. Such children were usually unable to pay the debt, and their
repayment was postponed to their maturity when it was many times higher.

It has concluded that a law imposing an obligation on a person who has no possibility
of influencing its emergence without the help of another person cannot fulfil it and cannot
objectively secure the funds to pay the fee due to other legal restrictions is unconstitutional.

Even before the judgment was issued, this procedure had an effect on the regulation of
this charge. Since the debt could not be effectively enforced after reaching the age of
majority, and then the debt was too high, the amendment of 2015 to this law introduced
a new institute — the so-called payment transfer obligation.

Its nature lies in the fact that, if the fee is not paid until the due date, the obligation of
the payment by the legal guardian is passed to him/her. If both parents are legal
representatives, they are jointly responsible — i.e. the administrator of the fee can decide
which of them will be responsible for the payment of his own liability, or he will split it
fairly between both parents. Debt is matched by the adults and the child remains with no
debt.

This provision certainly deserves a positive assessment. However, it is possible to raise
criticism on the very moment of transfer of the duty. The legislator seems to have forgotten
that taxpayers are “only humans” and that their payment obligations are often fulfilled at
the last minute.

It is possible that in practice there will be a situation where a child’s representative
sends a payment marked as a charge for a mandatory child on the due date. The amount
will appear on the manager account until the next day. At this point, however, the payment
obligation has already been transferred to the child’s representative. The child is thus
overpaid, while the legal guardian is in delay.

The Code of Tax Procedure allows you to use the overpayment to pay a different tax,
even before its due date. In the case of fees, however, this option is not yet specified, besides,
the child may not have other tax debts. Even if that was the case, the child’s representative
is still a debtor, so the situation is still not solved.

This apparent minority thus brings considerable administrative burden and the need
for increased attention on behalf of the taxpayers’ representatives. This is a task that goes
beyond the usual duties of a taxpayer who is also not sufficiently informed about this
matter of fact.

The situation would be easily resolved if the legislator had to adjust the payment
obligation in such cases in such a way that the liable person had to pay the fee on the due
date, i.c. to send the relevant amount to the administrator’s account, thus replacing the
requirement that the charge on the due date be paid.

3. Conclusion
We have mentioned the two most common cases where there is a totally unnecessary
excessive administrative burden in administering taxes and charges, both on the taxpayer’s

side and on the tax administrator. There are more situations in which disproportionate
demands are made.
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It is clear that the fulfilment of the duties of all those involved in the administration of
taxes and fees can be very complicated and can cause adverse consequences. Laws regulating
tax and fee systems are among the most frequently revised ones, making them more
complex.

We are convinced that if the collection of taxes is essential to finance the running of
the state and its authorities, the process of selecting and related activities must be as smooth
and as motivating as possible for taxpayers.
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