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Hungarian Historical Review 5, no. 1 (2016): 5-21 %ﬂ

Martyn Rady

Nonnisi in sensu legum? Decree and Rendelet in
Hungary (1790-1914)

The Hungarian “constitution” was never balanced, for its sovereigns possessed a
supervisory jurisdiction that permitted them to legislate by decree, mainly by using
patents and rescripts. Although the right to proceed by decree was seldom abused by
Hungary’s Habsburg rulers, it permitted the monarch on occasion to impose reforms in
defiance of the Diet. Attempts undertaken in the early 1790s to hem in the ruler’s power
by making the written law both fixed and comprehensive were unsuccessful. After 1867,
the right to legislate by decree was assumed by Hungary’s government, and ministerial
decree or “rendelet” was used as a substitute for parliamentary legislation. Not only
could rendelets be used to fill in gaps in parliamentary legislation, they could also be used
to bypass parliament and even to countermand parliamentary acts, sometimes at the
expense of individual rights. The tendency remains in Hungary for its governments to
use discretionary administrative instruments as a substitute for parliamentary legislation.

Keywords: constitution, decree, patent, rendelet, legislation, Diet, Parliament

In 1792, the Transylvanian Dietopened in the assembly rooms of Kolozsvar (today
Cluj, Romania) with a trio, sung by the three graces, each of whom embodied
one of the three powers identified by Montesquieu as contributing to a balanced
constitution.! The Hungarian constitution, however, was never balanced. The
power attached to the executive was always the greatest. Attempts to hem in the
executive, however, proved unsuccessful. During the later nineteenth century,
the legislature surrendered to ministers a large share of its legislative capacity,
with the consequence that ministerial decree or rendelet often took the place of
statute law. Deficiencies in the drafting of bills and calculated neglect left large
areas of the law to the determination of government and its agencies, expanding
the domain of administrative discretion (freie 1/erwaltung). Whereas in the French
revolutionary tradition, where the law was silent the citizen was free, in Hungary
the reverse circumstance applied. Where the law was silent, the executive and its

1 Sandor Eckhardt, A francia forradalom eszméi Magyarorszdgon (Budapest: Franklin, 1924), 26-28. The diet
met in the Reduta Hall, in what is now the Ethnographic Museum.
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surrogates retained the right to intrude, enacting measures that were potentially
injutious to individual freedoms.?

The executive, in the sense of the royal government, historically claimed
the right to legislative intervention in Hungary on two grounds. The first was
through the plenitude of power that attached to the monarch by virtue of his
office. The ruler’s right to alter the law was frequently invoked in the Middle Ages,
but scarcely survived into the modern period.” The royal plenitude was only used
by way of justification in respect of land trusts, the grant of which by the crown
ran contrary to the customary traditions of noble land holding. There emerged
as a consequence a branch of equity jurisprudence, administered through the
chancellery, which operated independently of the customary law practiced by
the kingdom’s courts.* Unlike the situation in Bohemia, in Hungary the royal
plenitude was never invoked in the early modern period to support a supetior zs
legis ferendae belonging to the ruler (Leopold I ordered that a pamphlet suggesting
this be publicly burnt).” The second right of intervention derived from the so-
called power of supervision or _Aufsichtungsrecht, which was underpinned by
the first article of the laws of 1526. This entrusted the monarch “to use the
authority and power he has to do with mature deliberation all that concerns the
governance of the realm, the proper collection, increase and correct spending of
His Majesty’s revenues as well as everything else pertaining to the defense, liberty
and other needs of the realm.”® The Aufsichtungsrecht, as deployed by Hungary’s
rulers, made specific appeal to this provision for its justification.’

The right of supervision was manifested in a range of instruments, whereby
the monarch influenced administration and justice—intimatoria, normalia,
circulars, and so on. The two most important were patents and rescripts. The
first of these was intended to make up for statute law where the existing law

2 TIstvan Kovics, “A torvény és torvényerejl rendelet problematikajahoz,” Allam- és Jogindomany 16, no.
3 (1973): 349-51.

3 Joseph Holub, “Ordinaria potentia — absoluta potentia,” Revue Historique de droit francais et étranger 28
(1950): 92-99.

4 Mor Katona, A magyar csalddi hitbizomdany (Budapest: Franklin, 1894), 32—61.

5  Janos J. Varga, “Die Notwendigkeit einer neuen Einrichtung Ungarns nach die Tirkenzeit,” in
Einrichtungswerk des Konigreichs Hungarn (1688—1690), ed. Janos Kalmar and Janos J. Varga (Stuttgart: Steiner,
2010), 47-48.

6 Given in Decreta Regni Mediaevalis Hungariae: The Laws of the Medieval Kingdom of Hungary, 1490-1526, ed.
Janos M. Bak, Péter Banyd, and Martyn Rady (Budapest—Idyllwild, CA: CEU-Schlacks, 2012), 265.

7 Janos Zlinszky, “Az tgyvédség kialakuldsa Magyarorszagon és torténete Fejér megyében,” Fejér megyei
torténeti évkonyy 8 (1974): 26.

6
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Nonnisi in sensu legum? Decree and Rendelet in Hungary (1790-1914)

was deficient; the second to assist the implementation of statute.® There was,
nevertheless, considerable overlap between all of these instruments, on account
of which they were frequently included together under the name of mandates
ot benignae ordinationes. On the whole, we may observe that patents and normalia
dealt with matters of general significance and were communicated through the
chancellery; rescripts involved the application of the law in specific instances;
judicial mandates instructed court procedure; and zntimatoria were published on
the rulet’s behalf by the regency council.’

In the vast majority of cases, decrees of the monarch or of his surrogates
were unexceptionable, treating either upon matters of temporary significance
(the movement of prisoners, quarantine restrictions, signs of rabies, and so on)
or of minor administrative import (the proper care of triangulation stations,
the danger of lighting candles in stables, the lidding of tobacco pipes, and so
on). Rescripts addressed to the courts were usually intended to speed up the
judicial process, lifting cases to the highest court so as to close off subsequent
grounds for appeal or transferring adjudication on the grounds that the judges
were potentially partisan. Even when the ruler caused a case to be stopped or
pulled it into the chancellery for adjudication, considered reasons were still
given.'’ Rescripts were emphatically not used, as was later claimed, to subvert the
judicial process, for there were better ways of doing this, most notably through
the appointment of special tribunals.!’ Nevertheless, there were occasions when
decrees were deployed as a substitute for statutory legislation. Having failed,
therefore, to regulate seigneurial relations through a law agreed by the Diet,
Maria Theresa imposed her urbarial reform by patent. Her reform of education
undertaken in 1777 was similarly imposed by decree, without the agreement
of the Diet, even though it trespassed beyond the sphere which customarily
belonged to the monarch. The entirety of Joseph IIs legislation was enacted by
decree.

8  Hentik Marczali, Magyarorszdg tirténete 11. Jozsef koraban, 2°¢ ed., 2 vols (Budapest: MTA, 1885-88),
1:333.

9  Endre Varga and Miklés Veres, Birdsdgi levéltirak 1526—1869 (Budapest: Akad. Kiadd, 1989), 42406,
65-71; for judicial mandates, see also Ignacz Kassics, Tractatus de Mandatis Judicialibus (Pest: Trattner, 1828).
10 Magyar Nemzeti Levéltar Orszagos Levéltara (=MNL OL) O11, Rescripta Regia, Bundle 1, fols 6, 18,
29,91, 109, 423, 429; ibid., Bundle 2, fols 106, 108, 114, 159, 275 etc.

11 For the alleged subversion of justice by mandates, see Béni Grosschmid, Magyar eldaddsok: Jogszabdlytan
(Budapest: Athenacum, 1905), 127; for delegated tribunals, see Gyorgy Boénis, Alajos Degré, and Endre
Varga, A magyar birdsagi s3erveet és perjog tirténete, 2°¢ edition (Zalaegerszeg: Zala M. Birdsag, 1996), 86-87,
95.
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Well before Joseph II’s reign (1780-1790), there had been considerable
disquiet over the use of decrees. Statutes had, therefore, repeatedly stressed that
mandates which contravened the kingdom’s liberties and laws should be neither
enforced nor observed—~Mandata contra Jura et 1 eges Regni non expediantur, Mandata
contra Decreta Regni non observentur, and so on.'* The Revisionsklansel, included after
1687 in either the royal oath or the inaugural diploma (or both), likewise insisted
that the monarch observe the political community’s “immunities, liberties, rights,
privileges and approved customs as the king and the assembled estates shall agree
on the interpretation and application thereof.”"? Nevertheless, the fundamental
rights of the kingdom’s nobility were put beyond discussion, with the implication
that they could not be altered either by dectee or indeed by statutory law.'* Even
monarchomaniacs, like the Judge Royal (orszdghirs, Landesrichter) Antal Mozes
Cziraky (1772-1852), who otherwise claimed a royal right of suprema inspectio that
applied to all bodies within the kingdom, conceded that the royal power could
only be exercised in accordance with the law.'®

Monarchs might, nonetheless, ignore these constraints with impunity. Maria
Theresa’s chancellor, Miklés Paltfy (1710-1773), opined that decrees which were
not in conformity with the kingdom’s laws were likely to lapse on account of
their “lack of weight,” but his appeal to the principle of desuetude hardly carried
conviction.'" Accordingly, in the aftermath of the Josephinist experiment, the
newly-convened Hungarian Diet sought to hem in the powers of Joseph’s
successor by having Leopold II (1790-1792) formally commit himself to govern
in accordance with Hungary’s laws and customs and not to publish decrees
unless they were in conformity with the kingdom’s laws—ronnisi in sensu legum."’

The problem was that the content of the kingdom’s laws and customs was
uncertain. Notwithstanding its reputation as the bible of the nobility, large parts
of Istvan Werb6czy’s Tripartitum were no longer relevant (indeed, chunks of

12 1543: 31; 1563: 80; 1608: 6. The relevant statutes are rehearsed in Owmmia ad Majorem Dei Gloriam,
Academia Romana Filiala Bibliotheca Cluj-Napoca, MSS, U523F (1655). Despite its current location, this
MS was intended for use in Hungary.

13 Gustav Turba, Die Grundlagen der Pragmatischen Sanktion, 1. Ungarn (Leipzig—Vienna: Deuticke, 1911),
63; Martyn Rady, Customary Law in Hungary: Courts, Texts and the Tripartitum (Oxford: Oxford University
Press, 2015), 186.

14 Laszl6 Péter, “The Primacy of Consuetndo in Hungarian Law,” in Custonr and Law in Central Europe, ed.
Martyn Rady (Cambridge: Faculty of Law, 2003), 104.

15 Antal Moses Cziraky, Conspectus Juris Publici Regni Hungariae ad annum 1848, 2 vols (Vienna: Wallishausser,
1851), 2:73-82.

16 Henrik Marczali, Grif Pdlffy Miklos emlékiratai (Budapest: MTA, 1884), 9.

17 Law X of 1790/91.

8
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its text had from the very first been ignored by the courts). The Corpus Juris
Hungarici, in which the kingdom’s statutes were printed, was moreover known
to be defective and also to include materials that had been superseded by
practice. Hungary was still a customary jurisdiction, on account of which the
efficacy of the written law rested upon the degree to which its provisions had
themselves been customized by use. In view of this, the Diet that assembled
in 1790 instructed that the entire body of the kingdom’ law be revised and
published so that its content be henceforward known and rendered immutable,
even by royal decree. The Diet accordingly appointed nine committees or
Deputationes Regnicolares to work out a thorough legislative settlement, which
was to include not only the elaboration of codes of criminal, civil, commercial
and procedural law, but also public administration, taxation, peasant obligations,
the national economy, mining, ecclesiastical matters, education and culture, and
the miscellaneous complaints of the Diet.'® The plan, as originally envisaged,
was for the committees to work together to produce a body of draft legislation
that would be put to a future Diet for approval as “a single uniform scheme [...]
all parts of which should make up an ordetly and coherent whole.””"

The committees were uncertain whether their task was to accomplish a
concentration of the laws as currently found or to devise a program of legislative
reform. Leopold pushed for the latter, hoping thereby to force the modernization
of the kingdom’ institutions®” Although the committees entrusted with
overseeing economic and cultural policies were innovatory, the majority assumed
a largely conservative stance. The committee entrusted with judicial organization
managed, therefore, little more in respect of the civil law than a rewriting of
the Tripartitum and of Janos Kitonich’s early-seventeenth-century manual on
procedure.” The committees completed their work in good time, with most of
their drafts ready by 1793 (the judicial committee took longer, finishing only in
1795). Nevertheless, the drafts that the committees had composed languished.
The Jacobin trials of the 1790s and the climate of repression that followed
made all thought of change not only otiose but also dangerous. Although the
drafts were occasionally dusted off, and in the 1820s published in an emended
edition, only very little of their content was converted by the Diet into statutory

18  'The remit of the nine committees is given in Law LXVII of 1790/91.

19 Elemér Malyusz, Sdndor Lipdt fiherceg nador iratai 1790-1795 (Budapest: MTT, 19206), 120.

20 Ibid., 74.

21 The civil law part of the committee’s work is given in Maria Homoki-Nagy, Az 1795, évi maginjogi
tervezetek (Szeged: JATE Press), 2004.
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legislation.”” In the legislative gap, decrees of the monarch continued to intrude.
Ignac Kassics’s Enchiridion, which listed the decrees of the ruler that were
considered to be of general application, ran to over 4,000 items for the period
between 1790 and 1824.

The April Laws of 1848 borrowed from the Belgian constitution the
principle that decrees of the monarch required counter-signature by the relevant
minister. The executive power was accordingly to be exercised by the monarch
“through an independent Hungarian ministry, in accordance with the laws [a
torvények értelmében].”** Hungary’s defeat in the War of Independence (1849)
rendered these provisions redundant. Relying upon the doctrine of constitutional
forfeiture (IVerwirkungstheorie), Franz Joseph now administered Hungary in the
manner of his other kingdoms, imposing legislation in the form of decrees.
The Neo-Absolutist regime that he introduced may well have been radical and
modernizing, carrying into effect the social revolution begun in 1848, but it
relied upon instruments the constitutional validity of which had been previously
voided by the terms of the April Laws. Neo-Absolutism proved, however, as
unworkable in Hungary and the Habsburg Monarchy as in France. Military
defeat and the refusal of the banks to extend loans to maintain the regime forced
the retreat to constitutionalism begun by the October Diploma of 1860.

After several false starts, a constitutional solution was reached in Hungary
in 1867. Legislative competence in most matters of domestic policy belonged
to the legislature, which now became a recognizable patrliament. The right of
the monarch to legislate by decree was converted into a right that belonged to
individual ministers, on the basis of which they might henceforward exercise
executive power “on the basis of the laws and the constitution.”” In the chaos
surrounding the establishment of the new Hungarian government, ministerial
decrees or rendelets took the place of statutory legislation, for there was simply no
time to put through the parliament the bills necessary for the collection of taxes
and military recruitment.®® The efficacy of rendelets was subsequently qualified
by Law IV of 1869, “On the Exercise of Judicial Power,” which declared that

22 George Barany, Stephen Széchenyi and the Awakening of Hungarian Nationalism, 1791—1841 (Princeton,
NJ: Princeton University Press, 1968), 200, 282-85. Some of the committee’s Codex Cambio-Mercantilis
subsequently entered into statute law (Law XVI-XXII of 1840 and IV of 1844).

23 Ignacz Kassics, Enchiridion sen Extractus Benignarum normalinm ordinationum regiarum, 3 vols (Pest:
Trattner, 1825).

24 Law III of 1848, §3.

25  Law III of 1867, §1.

26 Magyarorsyagi Rendeletek Tdra, 1867, 2* edition (Pest: Rath, 1871), 26-30, 55-58.

10
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the courts should ‘proceed and judge according to the laws, rendelets that rest
on the law and have been proclaimed, and on custom that has the force of law.
They cannot call into doubt the validity of properly proclaimed laws, but the
judge shall decide on the lawfulness of rendelets in individual cases.”” Both
this and the requirement laid in 1867 that the executive power be exercised in
accordance with the laws and the constitution were filled with holes. There was
no constitution in the sense of a set of rules that adumbrated the competences
belonging respectively to the legislature, judiciary and executive. Nor was there any
normative statement regarding the rights and duties of the citizen. The customary
law to which the 1869 law made reference was contested and its provisions were
far from settled.”® The status of rendelets that were lawfully proclaimed, but which
rested on neither custom nor statute, being intended to make up for a legislative
deficiency, was not addressed. Plainly, much was left to the courts to decide, and
the 1869 law endeavored to ensure that these should be as free as possible from
governmental interference. Nevertheless, the right of the minister of justice to
appoint to the bench compromised judicial independence and ensured that the
courts were usually led by reliable (and badly paid) placemen.”

Hungary’s parliaments were never less than busy. Altogether, between
1870 and 1890, one thousand bills became law, a number that would more than
double by 1930."” Some of these were intended to lay the liberal foundations of
a modern civil society—regulating the rights of members of national minorities
(less than half of the citizens of Hungary were native Hungarian-speakers in
1910), establishing religious toleration, renewing the kingdom’ commercial
legislation, enacting a new criminal code, and so on. Nevertheless, the legislation
that was passed tended to be piecemeal rather than comprehensive. Large
parts of the law, particularly those affecting legal equality and the remaining
encumbrances on peasant tenures, were dealt with in a fragmentary fashion.”

27 Law IV of 1869, §19: “A biré a térvények, a térvény alapjan keletkezett s kihirdetett rendeletek s a
torvényereji szokas szerint tartozik eljarni és {télni. A rendesen kihirdetett térvények érvényét kétségbe
nem veheti, de a rendeletek térvényessége felett egyes jogesetekben a biré {tél.”

28  The inclusion of customary law as one of the sources by which the courts should judge was intended to
give legal substance to the ‘Provisional Judicial Rules’ of 1861, which otherwise lacked any basis in statutory
authority. Despite their ‘provisional’ character, the regulations of 1861 continued in force until the late 1940s.
29 Lajos Kralik, A magyar iigyvédség: Az iigyvédi kar, 2 vols (Budapest: Budapesti Ugyvédi Kamara, 1903),
1:245-48, 255.

30  Zoltan Magyary, The Rationalisation of Hungarian Public Administration (Budapest: Athenaeum, 1932), 11.
31  Liaszl6 Péter, “The Aristocracy, the Gentry and their Parliamentary Tradition in Nineteenth-Century
Hungary,” in idem, Hungarys Long Nineteentlh Century: Constitutional and Democratic Traditions in a European
Perspective. Collected Studies, ed. Miklés Lojké (Leiden—Boston: Brill, 2012), 311-13.

11
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Still, at the beginning of the next century, there were categories of woodland
where the rights of peasant usufruct had not been legally resolved.”® The
overwhelming share of legislation passing through parliament was given over to
measures of only fleeting significance, being nuts-and-bolts administrative and
financial provisions. Possibly as much as 80 percent of parliamentary legislation
fell into this category.”

Legislation was not only partial, it was also often derivative. It was much easier
to borrow foreign legislative acts than to draft bills from scratch. The problem
was that the importation of models from abroad introduced a vocabulary and
distinctions in law that were not applicable to Hungary. In copying the German
Strafgesetzbuch of 1871, the criminal code of 1878-79, devised by Karoly Csemegi,
introduced a threefold classification of crimes, dividing these between bintett,
vétség and kihdgds (corresponding to the German Taz, Verbrechen and 1ergeben),
that had no basis in Hungarian practice.” The commercial legislation of the
late 1870s was similarly taken from German law and smuggled in provisions of
consumer protection without establishing a context for their implementation.”
A further round of borrowing saw the eventual establishment in the 1880s of
a financial-administrative court for the resolution of disputes over taxation,
fines and exemptions. Its competence was extended to other branches of the
administration in 1896 and included most cases for legal redress against excesses
or derelictions of duty by organs of state and local government. The inspiration
for this development came primarily from the examples of the Austrian
Reichsgericht (1869) and Verwaltungsgerichtshof (1875). Even at the time,
however, the introduction of administrative courts was considered contrary to
established Hungarian practice.”

32 Ferencz Szilard, “Az urbéres erd6k tgye,” Erdészeti Lapok 49, no 21 (1910): 809-20.

33 Magyary, The Rationalisation of Hungarian Public Adpinistration, 11.

34 Law V of 1878 established the first two categories; Law XL of 1879 added the third. For a summary
of the Csemegi code, see Krisztina Karsai and Zsolt Szomora, Criminal Law in Hungary (Alphen aan den
Rijn: Kluwer Law International, 2010), 35-36; Tibor Kirdly, “Das Strafgesetzbuch von 1878: Der Csemegi
Kodex,” in Die Entwicklung der Osterreichisch-Ungarischen Strafrechtskodifikation im XIX~XX. Jabrhundert, ed.
Gabor Mathé and Werner Ogris (Budapest: Uni6 Lap és Kk., n.d.), 221-36. The German terms have no
meaningful English equivalents.

35  Janos Zlinszky, “Hungarian Private Law in the 19™ and 20™ Centuries up to Wotld War IL” in The
Hungarian State: Thousand Years in Enrgpe, ed. Andras Gergely and Gabor Mathé (Budapest: Korona, 2000),
311; Gusztav Schwarz (Szaszy-Schwarz), Magdnjogunk felépitése Budapest: Magyar Jogaszegylet: 1893), 14.
36 Janos Martonyi, A kdzigazgatdsi birdskodds bevegetése, syervezete és hatékonysdga Magyarorszdgon (1867—
1949) (Szeged: Acta Juridica et Politica, 20, no 2, 1972), 3—4. For the background and development of

12
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The establishment of administrative courts created an artificial division
between public and private law that opened up new problems of jurisdiction
and of the appropriate forum for adjudication. This is precisely what we might
expect, given that the “continental distinction” between public and private law
was as foreign to Hungary then as it is to England today.”” Rather than tackle
the problems of competence head on, however, successive governments chose
not to legislate at all. Whole areas of activity were thus not covered by legislative
provision, particularly in respect to the rights that belonged to individuals and
their relationships to the offices of state power. Of these, the most signal
involved the rights of association and assembly.”® There was, however, a similar
legislative void in respect of the burgeoning number of land trusts (an individual
right gifted by the monarch on the advice of the Minister of Justice) and the
post office (a public body trusted with the delivery of private communications).”
The law of mortmain (ho/tkéz), atfecting the individual right to give property to
the churches, which were conceived of as public bodies, remained notoriously
without any guidance in modern statute. It was ultimately left to the courts to
determine that the restrictions on mortmain inherited from the Middle Ages had
lapsed through desuetude.”

Further difficulties attended the civil law. The April Laws (1848) had
promised a civil code to regulate land ownership and inheritance following the
abolition of the antique rules of entail, inherited from the Middle Ages. No
code, however, had been forthcoming, During Neo-Absolutism, the Austrian
Civil Code had been imposed by decree of the monarch. It had been replaced
in 1861 by the Provisional Judicial Rules, drawn up by a specially-convened
assembly of lawyers and former judges (the High Judge Conference, Orszagbiroi
Ertekezlet). By referring back to the Austrian Civil Code, the Provisional Judicial

administrative courts in Hungary, see Istvan Stipta, A magyar birdsdgi rendszer tirténete, 2*¢ edition (Debrecen:
Multiplex Media, 1998), 141-52.

37 See generally on this point, J. W. F. Allison, A Continental Distinction in the Common Law: A Historical and
Comparative Perspective on English Public Law (Oxford: Oxford UP, 2000).

38  Sece below.

39 Mor Katona, A magyar csalidi hithizomany (Budapest: Franklin, 1894), 65—66; Gabor Kertész, “A
magyarorszagi postaszabalyozas fejlédése a kezdetektdl a rendszervaltasig,” Jogtiorténeti Szemle 23, no. 2
(2008): 33-34.

40 Magyar Jogi 1exikon, ed. Dezsé Markus, 6 vols (Budapest: Pallas, 1898-1907), 4:175-76; on the status
of the churches, see Andor Csizmadia, Rechtliche Begiehungen von Staat und Kirche in Ungarn vor 1944 (Budapest:
Akadémiai Kiad6, 1971), 26-28. The decision of the Curia was not legerdemain, for gifts to churches had
been previously entered without objection into land registers. See Karoly Csemegi, Az egyhizi holtkéz a
magyar tirvények szerint (Budapest: Franklin, 1897), 46.
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Rules provided the means whereby chunks of the Code were readmitted into
Hungarian law.*' Moteover, the Provisional Rules did not apply to Transylvania,
as a consequence of which the Austrian Civil Code continued to operate there,
notwithstanding the reunion of Hungary and Transylvania in 1867. No new civil
code, however, was forthcoming. A committee established in 1869 produced a
mishmash of provisions that satisfied no one. A second committee was formed
in 1894 with the brief of “elaborating a unified and systematic draft of the
Civil Code, taking into consideration Hungary’s statutes affecting the private law
and its customary laws, the drafts that have been already compiled, Hungarian
judicial opinion and literature, and legal developments in other civilized states.”**
The committee took five years to produce a text running to more than 2,000
paragraphs. This was then published in a five-part edition in 1901-2, and sent
out for comment. A revised draft was commenced in 1909, which on account of
the need to accommodate criticisms resulted in an expanded text—the section
on inheritance law doubled to 1980 paragraphs. The amended version was put
before the Lower House in 1913 and revised by a parliamentary committee in
1915, but on account of the war it never received legislative sanction.®

There were two responses to the deficit in the kingdom’s statutory law. The
first was judicial activism. The courts filled in the gaps by publishing decisions
that might serve to guide subsequent judgments.** Since, however, Hungary did
not have a tradition of case law jurisprudence, these anterior decisions were
not compelling. It was only after 1912 that a full session of Hungary’s highest
court, the Curia, was empowered to issue decisions that were binding on the
lower courts.” In respect of the civil law, the courts relied for the most part on
the drafts published after 1901. These had no basis in statutory law, but were
instead comprehended as customary (and thus within the terms of the 1869 act),

46

insofar as they were considered to derive their authority from court practice.* In

a similar fashion, the courts relied for their knowledge of criminal procedure on

41 Schwarz, Magdnjogunk felépitése, 10-12.

42 Helmut Coing, Handbuch der Quellen und Literatur der neueren enropdischen Privatrechtsgeschichte, 3 vols in 8
parts (Munich: Beck’sche, 1973-88), 2:2169.

43 Coing, Handbuch der Quellen, 2:2170-71.

44 The relevant compendia of decisions are given in Janos Zlinszky & B. Szabo, “Ungarn,” in Gedruckte
Quellen der Rechtsprechung in Europa (1800—1945), ed. Filippo Ranieri (Frankfurt a/M: Klostermann, 1992),
953-64.

45 Istvan Konya, “A déntvényjog kialakulasa,” Magyar Jog 44, no. 5 (1997): 268.

46 Coing, Handbuch der Quellen, 2:2155
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Csemegi’s draft of 1871 (the so-called Yellow Book or Sdrga &inyv), which was
only superseded by a parliamentary statute in 1896.%

The second response was to rely upon ministerial rendelet with the
consequence that a good part of Hungarian law was not patliamentary or even
judicial in origin, but derived instead from administrative fiat. From the very start,
however, ministerial rendelet was abused. First, parliamentary law making was
invariably sloppy and more concerned with establishing general principles than
with providing a thorough explication of the ways in which the law should be
applied. It was intended that ministerial rendelet should make up for deficiencies in
the drafting process, fleshing out on an ad hoc basis the details that the legislative
instrument lacked. The law of hunting illustrates this trend. The two statutes
published in 1883 that regulated hunting and hunting grounds consisted of only
a few pages of text, altogether just over a hundred short paragraphs. Within eight
years their statutory content had been amplified by several hundred ministerial
interventions and rendelets that ran to almost two hundred pages.”® Year after
year, issues of the Woodland Gazette (Erdészeti Lapok) and the Hunters Almanach
(Vaddszati Zseb-Naptar) carried pages of further administrative orders with which
the dutiful huntsman and forester should comply. He was well advised to do
so. Csemegi’s criminal code of 1878-79 had not defined the offences that fell
within the category of kihdgds (Iersprechen). These were left blank; to be filled in
by ministetial rendelet as the occasion arose.”

Secondly, rendelet was used not only to supplement existing legislation but
also in place of it.”” Where the law was silent, ministerial regulations might be
applied, which almost always worked to the state’s advantage. Since ministerial
decrees of this type were not explanatory of an existing legislative instrument,
their legality could not be challenged in any court, which permitted all sorts of
abuses. The ministerial requirement that associations fulfill only single purposes
was therefore used to harass trade unions and to ban societies that promoted
the cultural interests of national minorities.” The ministerial right to disband

47 Barna Mezey, Magyar jogtirténet, 2™ edition (Budapest: Osiris, 1999), 378-79.

48  Gyula Egervari Egervary, Vaddszati iigyben hozott kormany-rendeleteke, 3 edition (Budapest: Grill, 1891).
49 Laszloé Péter, “The Autocratic Principle of the Law and Civil Rights in Nineteenth Century Hungary,”
in Péter, Hungary’s Long Nineteenth Century, 289—90. Analogous provisions applied to Law XXVII ({118) of
1876, on bills of exchange.

50  Gabor Mathé, A magyar burzsod igaszdgszolgdltatasi szervezet kialaknldsa 1867—1875 (Budapest: Akadémiai
Kiado, 1982), 64—065.

51  Emil Vita, Egyesiileti jog Budapest: Gyakorlati Kézigazgatasi Kényvtar és Dontvénytar, 1900), 21-22,
27-38.
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associations on the grounds that their goals were contrary to public moral
(erkdlesellenes) was recognized at the time as entirely discretionary, even by one of
the leading advocates of the state’s expansive right of supervision.”” An Intetior
Ministry rendelet of 1898 provided for imprisonment and a fine for the continued
participation in a disbanded association.”® Restrictions on assembly, imposed by
the Interior Minister or on his behalf by local police chiefs, often led to violent
confrontations and deaths.’® Patliamentary challenges to the arbitrary power
wielded by ministers came to nothing.”

According to the Law of 1869, the courts were obliged to take heed of
rendelets that were in accordance with statute law and propetly proclaimed. Not
only, however, were rendelets deployed in the absence of law, to fill in a void
deliberately left open by government, but their efficacy did not depend upon
their publication. Confidential circulars of the Interior Ministry laid down
requirements necessary for meetings, with which the courts were bound to
comply. The right, moreover, of ministers to adjust the application of rendelets
on grounds of expediency was also affirmed, and this permitted the terms of
a published ministerial rendelet to be altered without notice.”® A rendelet might
on occasion even be used to overturn the provisions of statute law. In 1871,
therefore, the Ministry of Commerce decreed that Hungarian was the only
language that might be spoken in an official context on the railways, even though
this regulation contradicted if not the letter then certainly the intention of the
1868 Nationalities Law.”” A series of ministerial rendelets further hemmed in the
language rights previously accorded by statutory legislation to the nationalities.”

The reliance on extra-statutory instruments, which marked the Dualist
period, continued into the twentieth century. It was characterized by such
egregious nonsense as the Interior Ministry rendeler of 1927, “On the defense of
public morals,” that, among much else, forbade the “chatting up” on the streets
of “respectable” women and, later, by the disregard shown by the Communist
government for any distinction between statutory legislation and ministerial

52 1Ibid., 21, 38.

53 Péter, “The Autocratic Principle of the Law and Civil Rights,” 297.

54 Attila Horvath, “A gyiilekezési jog elméletének és gyakorlatanak torténete Magyarorszagon 1989-ig,”
Jogtirténeti Szgemle 22, no. 1 (2007): 10-11.

55  Péter, “The Autocratic Principle of the Law and Civil Rights,” 294-301.

56  Ibid., 301.

57  Rendelet 19.672/1871 of the Ministry of Commerce.

58  Some of these are given in Scotus Viator (R. W. Seton-Watson), Racial Problems in Hungary (I.ondon:
Constable, 1908), 245-48.
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instruction.” In the consolidation of communist rule, statutory legislation took
second place to ministerial decree, with often the most important measures being
implemented by order of the presidential council.”” The Constitutional Coutt,
which took office in 1990, accordingly demanded from the outset that gaps in
the law, which might be exploited to the detriment of the rights of the citizen,
be filled with statutory legislation. The Constitutional Court’s “jurisdiction of
omission” forced governments to proceed through parliamentary acts rather
than through ministerial instruments.”'

Notwithstanding the Constitutional Court’s activism, a tendency remains
for governments in Hungary to proceed through decree and administrative fiat.
It was estimated in the late 1990s that 80 percent of the regulations currently
then in force originated in administrative rather than patrliamentary acts.”> Many
of these measures consist of technical provisions that are explanatory of statute,
but some plainly substitute for parliamentary legislation. Therefore, when a bill
aimed at establishing regional governments was blocked in 2006, parliament was
simply bypassed and the necessary implementation inaugurated by governmental
decree.”” Likewise, after 2010, the details of legislation and its subsequent
application were in areas of particular controversy devolved to agencies of
government, rather than originating in statutory provision. If the rights of the
citizen are to be protected, the executive branch needs to show forbearance in
its use of administrative instruments, in which respect the will of the electorate,
as translated into a government majority in parliament, is not the same as a
democratic mandate. As Gyorgy Schopflin argued more than twenty years ago,
a successful democracy requires “self-limitation, the readiness to exercise a self-
denying ordinance on the part of all those who exercise power, in society as well
as in the state.” Schopflin’s conclusion is, however, as pertinent now as it was at
the time: “There is considerable evidence to suggest that self-limitation is barely

59  Rendelet 151.000/1927 of the Ministry of Interior.

60  Maria Palasik, A jogdllamisdg megteremtésének kisérlete és kudarca Magyarorszdgon 1944—1949 (Budapest:
Napvilag, 2000), 319.

61  Andras Sajo, “Reading the Invisible Constitution: Judicial Activism in Hungary,” Oxford Journal of
Legal Studies 15 (1995): 256; Laszlé Sélyom, “To the Tenth Anniversary of Constitutional Review,” in .4
megtaldlt alkotmdny: A magyar alapjogi birdskodas elsd kilenc éve, ed. Gabor Halmai (Budapest: INDOK, 2000),
34.

62 Attila Harmathy, Introduction to Hungarian Law (Budapest: Kluwer Law International, 1998), 40.

63 Istvan Baldzs, “The Readjustment of Public Administration from the Political Transformation to
Today,” in Transformation in Hungarian Law (1989-2006), ed. Vanda Lamm (Budapest: Akadémiai Kiado,
2007), 114.
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understood by the post-communist systems and only occasionally practiced.”*
In this respect, the concert of the three graces remains as discordant today as it
was more than two hundred years ago in Kolozsvar.
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Ferenc Horcher
Enlightened Reform or National Reform?

The Continuity Debate about the Hungarian Reform Era and the
Example of the Two Széchenyis (1790-1848)'

This paper returns to the problem of how to interpret the Reform Era, a constant issue
of Hungarian historiography since the 1840s. While most master narratives continue,
even today, to repeat that it actually began in 1830, there are compelling arguments that
in fact the reform programs of the 1830s were deeply rooted in the earlier movements
of the 1790s, or even in Joseph II's reforms of the 1780s.

The paper offers an overview of some of the latest trends in the research of the problem
(in the writings of Karoly Kecskeméti and Gabor Vermes, viewed from the perspective
of Ambrus Miskolczy), as well as a reconstruction of the ways in which contemporaries
saw the issue during the Reform Era. In the second part, it compares two important
aristocratic protagonists of the age, father and son, Counts Ferenc Széchényi and Istvan
Széchenyi.? It will show that there are indeed close links between these two people,
including their plans for reform and their anglophile political attitudes. As both of them
played major roles in their own time and were often regarded as heroes by members of
their respective societies, if the link between them is strong enough, their example can
presumably be used as an argument for the continuity thesis between the two reform
generations of the period, and thereby for an interpretation of the Reform Era in the
context of the late Enlightenment.

Keywords: continuity, Hungarian Reform Era, historiography, Istvan Széchenyi, Ferenc
Széchényi, Enlightenment, liberalism

Preliminary Remarfks

One of the key questions of narratives of political history is how to make sense
of apparent historical ruptures or breaks. Although the issue is obviously present
in all kinds of historical narratives, it is more pressing in the history of political

1 This essay was written as part of the research project no. K 108 670 with the support of the
National Research, Development and Innovation Fund, entitled Mivészetek és tudomdny a nemzetépités
szolgalataban a 19. szazadi Magyarorszagon [Arts and Sciences Serving the Building of the Nation in
Nineteenth-century Hungary].

2 The two Széchenyis, father Ferenc Széchényi and son Istvan Széchenyi used different ways of spelling

their names.

22 http:/ /wwwhunghist.org
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thought, confined to specific cultural contexts. We know that the transition into
modernity most often was accompanied by social unrest, political upheavals and
frequent and abrupt changes of political regimes, resulting in a series of rather
divergent political settings in a short span of time. In this respect, Central Europe
certainly has one of the richest catalogues of problems: in the nineteenth and
twentieth centuries, sharp historical turns were part and parcel of daily political
life in the region.

This paper, an exercise in the history of political thought, will not use
new primary resources. It will rely on the basic research that has been done by
historians of the Reform Era to analyze a recurring debate in the discourse on the
Hungarian past. In Hungarian historiography, the question of continuity versus
rupture is a key issue. One particular manifestation of this is the debate about
how to look at the period between 1790 and 1848 and how exactly to connect in
a historical narrative the well-known political phases of this era. The historian’s
choices are telling with regards to their professional and personal priorities,
including their value-hierarchy. As soon as you claim, for example, that there
is continuity between the 1790s and the 1830s, you can easily argue that what
is called Hungarian Liberalism grew out of the spiritual fermentation of what
is usually labeled Enlightenment. Also, it will represent the fathers’ generation
(active at the turn of the century) as having been quite in tune with the spirit of
its age, while the sons (who entered the public arena in the 1820s) will probably
be characterized as latecomers. On the other hand, by disconnecting the 1830s
from signs of change at the end of the previous century, one presents Hungarian
Liberalism as a post-romantic phenomenon which has more to do with the rise
of nationalism and turbulent social upheavals than with the European program
of the Enlightenment.

Most researchers agree that the death of Joseph II in 1790 was a milestone
in Hungarian history, a moment when perhaps for the first time the political
elite as a whole directly confronted the challenges posed by modernization in
the Habsburg Empire. 1848/9, the so-called “civic revolution” and later war
of independence, is among the most influential dates of the country’s modern
history. However, when historians of the so-called Hungarian Reform Era try
to make sense of the troubled process which led from 1790 to 1848, they soon
find themselves in one of two opposing camps. On the one side there are those
who argue for a continuity of reform efforts among the Hungarian aristocracy,
nobility and intelligentsia, which they claim began with the diet of 1790 and led
in a more or less uninterrupted fashion to the reform agenda of the 1830s. This
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view is criticized by those who refer to two brutal attacks on real or supposed
Hungarian enemies of Vienna, first around 1795, using as an alibi the so-called
Hungarian Jacobin conspiracy and led by the state’s earlier secret agent, Ignac
Martinovics, and later in 1812, when, after an unsuccessful negotiating process
between the diet and the king, Francis I, inspired by the absolutistic tendencies
of Joseph II's rule, adopted an even more authoritative style of rule and decided
not to summon the diet for 13 years.

If we look at the periods demarcated by these events, the following rather
divergent time spans can be delineated during the six decades between 1790 and
the outbreak of the Revolution: 1) 1790-1795, 2) 1795-1812, 3) 1812-1825/30,
4)1825/1830-1848/9.1 offer the following brief characterization of these dates:

1) 1790-1795: a period of intense reform efforts and public debate, which
concluded with the public execution of the participants in the alleged Jacobin
conspiracy of Ignac Martinovics and his small circle by the Court;

2) 1795-1812: a joint effort of Court and Country, Vienna and Pozsony
(Bratislava), to counterbalance the effects of the French Revolution;’

3) 1812-1825/30: a period of arbitrary rule by the Habsburgs, when the
Hungarian diet was not summoned by the king;* and finally

4) 1825/1830-1848/9: The actual Reform Era in the narrow sense.’

Certainly the opposing political atmospheres of these four stages suggest a
rather stormy climate, including the misguided, farce coup d’tat, followed first by
public executions and later by authoritarian and unconstitutional rule, which led
through the unprecedented Reform Era to a bloodless revolution, to establish
the first responsible Hungarian government, but led further into a rather bloody
war of independence, and finally to a total surrender of the autonomous and
constitutional Hungarian kingdom before the combined armies of the Habsburgs
and the Russian Czar.

If we examine these four historical contexts in detail, we find interesting
facts. First of all, one notes the obstinately non-modernist policy of Metternich’s

3 For further details, see: Janos Poor, Kényszerpdlyik nemzedéke 1795-1815 (Budapest: Gondolat, 1988).
4 For further details see: Gabor Pajkossy, “Az abszolutizmus és a rendiség utolsé kiizdelmei: Az elsé
reformtorekvések (1790-1830),” in 79. szdzadi magyar torténelem 1790—1918, ed. Andras Gergely (Budapest:
Korona Kiadd, 1998), 127-58.

5  For further details, see: Gabor Pajkossy, “A reformkor (1830-1848),” in 19. szdzadi magyar tirténelen:
1790—1918 (Budapest: Korona Kiadd, 1998), 197-246, and Andras Gergely, “A forradalom és az 6nvédelmi
habora (1848-1849),” in 19. szdzadi magyar tirténelem, 247-91.
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Vienna, which determines the space for maneuver for Hungary.® A far more
interesting question, however, is whether the tyrannical moves were enough to
put an end to both the intellectual fermentation, which was so characteristic
of the spiritual climate of the early 1790s, and the actual social process of an
awakening public, roused by the threat of royal absolutism on the one hand
and the external danger of the French revolution and Napoleon’s European-
wide warfare on the other.” In the political environment of external and internal
threats there is undoubtedly a perceptible calming down of political fever both
on the level of the diet and on the level of the county assemblies, as well as a
fast decline in the political pamphlet literature so characteristic of the political
culture of the early 1790s.

The creative energy of the national elite turned towards politically less
sensitive fields, including the rather fervent but introverted movement aiming
at linguistic neology and the polishing of the literary register of the language,
the so-called language reform or “nyelvijitas,” the establishment of cultural
institutions’ and the organization of literary workshops, journals and networks.
The substantial question is how a historian is to evaluate this withdrawal of the
political elite from direct political involvement and the decision to concentrate
their powers on the cultural and interpersonal field. One could argue that this
phenomenon proves that the tactics of the court were successful, keeping
Hungarian nobles far from direct political participation, which bore an ever-
present revolutionary potential. One could also argue, however, that this interim
activity served indeed as a preparatory school for the next political elite, and—to
use another metaphor—as a bridge to connect the fervent political activity of
the early 1790s with those of the period of 1830—1848.

Before reconstructing the problem in a case study of the relationship of
Ferenc Széchényi and Istvan Széchenyi, this paper will first try to summarize the
latest wave of scholarly literature. It will examine two prominent moments of

6 On the relationship between Metternich and Széchenyi, see Ferenc Hércher, “Trust, Credit and
Commerce: Count Széchenyi’s Vision of How to Build Social Cohesion in 19" Century Hungary,” in 4
bizalom, ed. Sandor Laczké (Szeged: Pro Philosophia Szegediensi Alapitvany—Magyar Filozéfiai Tarsasag—
Status Kiado, 2015), 102-18.

7 See Gabriella Gaspar, A polgdri nyilvanossdg kezdetei Magyarorszdgon (Budapest: Agroinform Kiadé, 2002).
8  Perhaps the first account of this pamphlet civil war (and by now this account has become the classic
account) is Gy6z6 Concha, A kilencgvenes évek reformeszméi és eldzményeik (Budapest: Franklin, 1885, present
edition: 2005).

9  See my paper on this issue: Ferenc Horcher, ““Soft power” a reformkorban? A Széchenyiek
tudomanypolitikai céljai,” Korall 52 (2016): 5-28.
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the Hungarian historians’ debate in their contexts, showing the relevance of the
issue for a general interpretation of Hungarian political culture and providing
examples of how the interpretation of the problem may vary depending on the
given historian’s perspective and context. After that, the case study of the father
and son represents the micro-level of the analysis, still in a sketchy format, but
suggesting a way to handle the issue in a reflective manner, learning from earlier
professional practices.

The Latest Phase of the Discontinuity Debate

By now, there is an extended branch of historical literature directly addressing
the problem of discontinuity."’ If one looks at the main protagonists of the last
chapter of the historiographical debate, their geographic distribution is quite
remarkable. Interestingly, the debate by now seems to be more relevant for those
who work on Hungarian history outside of the borders of Hungary. The issue
of continuity had a long prehistory in Hungarian historiography, but recently was
first reconsidered by Moritz Csaky in his monograph on the relationship between
Enlightenment and Liberalism.! Perhaps the most articulate debating partners,
however, were Karoly Kecskeméti and Gabor Vermes, who both published a
volume on their opposing views. Kecskeméti defended the continuity thesis
in his French publication on liberal reformism in Hungary."> Gdbor Vermes,
on the other hand, published a Hungarian language volume on the history of
Hungary between 1711 and 1848, based on his research into this topic in the
framework of a two-decade long research project.” While Kecskeméti agreed
with Csaky’s main thesis, according to which the Hungarian Reform Era was
a direct continuation of the political climate of the early 1790s, Vermes’ long
term panorama emphasized the traditionalist culture of the Hungarian political

10 In addition to the literature quoted below, see for example Folytonossig vagy fordulat? A felvildgosodas
kutatdsinak iddszeri kérdései, ed. Attila Debreczeni (Debrecen: Kossuth Egyetemi Kiadé, 1996); Gabor
Zoltan Sztcs, “Kontinuitas és diszkontinuitas a 18—19. szazad forduléjanak magyar politikai kultardjaban:
Politikaidiskurzus-torténeti esszé,” Szdzadvég 55 (2010): 19—42.

11 Moritz Csaky, VVon der Aufklarung zum Liberalismus: Studien zum Friihliberalismus in Ungarn (Vienna:
Vetlag der Osterreichischen Akademie der Wissenschaften, 1981).

12 Karoly Kecskeméti, La Hongrie et le reformisme libéral: Problemes politiques et sociaux: (1790—1848) (Rome:
Klincksieck, 1989).

13 Gaébor Vermes, Hungarian Culture and Politics in the Habsburg Monarchy, 1711—1848 (Budapest: Central
European University Press, 2014). For an eatlier publication by this scholar of the eighteenth-century
context see Gabor Vermes “A tradicionalizmus ¢és a felviligosodds keveredése a tizennyolcadik szazad
masodik felében Magyarorszagon,” Sic Itur Ad Astra 17, no. 3—4 (2006): 87-112.
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elite, which prompted them to take every opportunity to try to resist external
influences of change and reform. His emphasis is less on the Enlightened
nature of the Reform age and more on the causes of the dissolution of the
traditionalist agenda and the discrepancies between the different types, periods
and discourses of reform initiatives. He explicitly denies that the brave efforts
of the Enlightenment could really have survived after 1795, and even less after
1812.

The significance of the debate is not simply historiographical. These
authors, working respectively in a German, French and English speaking
scientific environment, transmitted their respective views of Hungary and its
role in early nineteenth-century Europe to their scientific community, which,
of course, had no direct access to much of the source material in question."* It
was therefore of crucial importance how they translated the discourses of early
nineteenth-century Hungarian politics into the languages and terminologies
used by their reader. As for long periods of time Hungarian historiography was
cut off from mainstream Western trends, these “translators” had and still have
a huge impact in the fashioning of an adequate terminology to make Hungarian
debates understandable for foreign readers.

It is crucial to understand how Western historians translate the terms of
Werb&czy-based customary law of the country and the terms of the strategic
games of grievances or gravaminal policy (sérelmi politika), which was so
characteristic of the activity of Hungarian diets in the age. In this respect,
Professor Laszl6 Péter played an important role: he made tremendous efforts to
develop an English terminology with which to talk and write about Hungarian
political thought in a historical perspective. His efforts were not independent of
the achievements of other British colleagues, including the two Seaton-Watsons,
Professors Macartney, Cushing and Robert Evans among others, as well as Péter’s
student, Martyn Rady, the major international authorities of eighteenth-century
and nineteenth-century Hungarian political thought. These historians had a
wide range of knowledge of Hungarian history, and they also made tremendous
efforts to explain Hungarian historical ideas to foreign audiences. They were not
involved in the political debates about historiographical positions, which were
so characteristic of Hungarian intellectual life both in the Horthy and the Kadar
eras, and this “spectatorial” position liberated them most of the time from the

14 Although Latin was the official written language produced at the Hungarian diet until the late 1830s

and the use of German was also accepted in the public sphere, knowledge of Hungarian is a standard
requirement if one wishes to study Hungarian history in the eighteenth and nineteenth centuries.
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possible mistakes of direct political overtones in history writing. Yet perhaps
none of them was or has been able to avoid taking a politico-philosophical
position, as all historiographical problems have theoretical connotations. After
all, as we have seen, the continuity debate itself seems to be connected to larger
issues of the relationship between the Hungarian Enlightenment and the rise of
nationalism. I cannot address this aspect of the debate in this essay in a more
detailed fashion, and offer this observation only as a cautionary remark, provoked
by the fact that the continuity question has been of interest to historians who
lived or live outside the borders of Hungary.

In what follows I offer first a short glimpse of the early nineteenth-century
Hungarian context. Then I give an assessment of some of the conclusions
one can draw from the present turn of the debate.” Finally, I provide a case
study in which I examine the relationship between Count Ferenc Széchényi and
his son, Count Istvan Széchenyi. I wish to test the view according to which
there is continuity between the Hungarian Reform age and the 1790s. I will
also argue that one possible reason behind the common agenda (if there was
one) of the father’s generation and the son’s generation is their common source
of inspiration: the European (and more particularly, in a number of cases, the
British) Enlightenment."

Nineteenth-Century VViews of the Issue of Continuity

I have already observed that the continuity debate began contemporaneously
with the actual phenomenon it described. In fact, the idea of discontinuity was
an important building block of the self-identification and the ideology of the
members of the new generation of the Reform Era, who were keen to show that
something unprecedented had begun with their début. According to their official

15 See especially the writings of Ambrus Miskolczy and Zoltan Gabor Szlcs: Ambrus Mickolczy,
“Egy torténészvita anatémiija: 1790—-1830/1848: Folytonossig vagy megszakitottsig? (avagy mit tizent
Kossuth Lajos?,” Aetas 20 (2005): 160-212; Idem, A felvildgosodds és a liberalizmns kizott: Folytonossag vagy
megszakitottsag? Fgy magyar torténésgvita anatimidja (Budapest: Lucidus Kiad6, 2007); Zoltin Gabor Sziics,
“Magyar protokonzervativok,” Kommentir 4, no. 4 (2009): 17-31; Zoltan Gabor Sztcs, “Burke és a magyar
‘protokonzervativok’: Politikai diskurzustorténeti esettanulmany,” in Edmund Burke esztétikdja és ag eurdpai
felvildgosodds, ed. Ferenc Hoércher and Marton Szildgyi (Budapest: Racié, 2011), 248—70. See also the last
authot’s work quoted above.

16 For a comparative view of the legal thought of different national Enlightenments, see Ferenc
Hércher, “Beccaria, Voltaire, and the Scots on Capital Punishment: A Comparative View of the Legal
Enlightenment,” in Scotland and France in the Enlightenment, ed. Deidre Dawson and Pierre Morere (London:
Associated University Presses, 2004), 305-30.
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doctrine or founding myth,'"” it was Count Istvan Széchenyi, who, first with his
gesture of offering one year of his estate’s revenue for the establishment of
the Hungarian Academy of Sciences and later with the publication of his book
Credit (Hitel, 1830)," woke the nation from its slumber—an idea which was in
fact loudly promulgated by Széchenyi himself." In his .4 Kelet népe (The People of
the East, 1841) he wrote, “as 10, 12 years ago, the deep sleeping-sickness of this
order made awakening and agitation the most urgent necessity, so today, when
we see all other phenomena except for a sleeping-sickness, we have to strive to
calm down the passions.”* In other words, according to his own interpretation,
in the 1830s he had been right to wake the nation, but by the 1840s his duty was
rather to calm down its hot passions.

This myth was challenged as early as 1830. Baron Jézsef E6tvos, a key actor
of the period, who was 10 years younger than Lajos Kossuth, in 1830 made the
following remark to Ferenc Kazinczy:

How much my homeland (hazam) owes the honorable gentleman, I
and all true Hungarians feel this deeply, for although in every nation a
great power sleeps, it sleeps until culture will wake it. In my homeland,
Mr. Kazinczy laid down the first stone of the temple of culture, out of
which the genius emerges, who now awakens our still dormant national
power and pulls it from ugly passivity to a noble life.”!

This quote from E6tvos, 22 years younger than Széchenyi, is understandable if
we recall that for some time he was rather critical of the count. He was even ready

17 Mihaly Horvath, Huszonit év Magyarorszdg tirténelmébil 1823-16] 1848-ig, 2™ edition (Pest: Réth, 1868),
1-3.

18 My interpretation of Széchenyi’s Hite/ is summarized in Ferenc Horcher, “Ahol a politikai és a
gazdasagi eszmetorténet metszi az irodalomtorténetet: A Hitel tudomanykézi kontextusai,” in Jd/ét és erény:
Tanulmdnyok Széchenyi Istvan Hitel cimii mivérdl, ed. Sandor Hites (Budapest: Reciti Kiado, 2014), 9-27.

19 According to Horvath, Széchenyi was “the Moses of our new age.” Horvath, Huszonit én, 44.

20 “[V]alamint 10, 12 évvel ezelStt ezen rendnek mély dlomkorsiga a’ felébresztést, a’ felrazast tette
legstrget6bben szitkségessé: ugy ma, midén minden jelenség mutatkozik inkabb mint az alomkoérsagé,
ismét azon kell iparkodni mindenek felett, hogy a’ szenvedelmek csilapitassanak.” Istvan Széchenyi, A
Kelet népe, 2™ edition (Pozsony: Wigand Karoly Fridrik, 1841), 69. Accessed April 12, 2016, http://mek.niif.
hu/05500/05533/05533.htm.

21 “Mennyit kdszénhet hazam a tekintetes urnak, én és minden igaz magyar mélyen érzi, mert alszik nagy
er6 minden nemzetben, de alszik, csak a miveltség ébreszti fel, hazimba Kazinczy ur tette miveltségiink
temploma elsé kévét, melybdl kilép majd a géniusz, ki most még szunnyadd nemzeti erénket felébreszti, s
csuf nyugalombdl nemes életre ragadja.” Baron Jézsef E6tvos to Ferenc Kazinczy, December 30, 1830, in
Jozsef Eotvos, Levelek, edited and the foreign language letters translated by Ambrus Oltvanyi (Budapest:
Magyar Helikon, 1976), accessed April 12, 2016, http://mek.oszk.hu/05400/05480/05480.htm, letter 3.
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to join Kossuth in the debate about .4 Kelet népe, when Kossuth, later the most
popular politician of the country, tried to answer the challenge of Széchenyi,
the clarion of the nation. While Széchenyi positioned himself in opposition to
his frightened, ageing father, thus presenting himself as the leader of a new and
fresh generational revival, his debate partner, Kossuth, tried to show the ties
connecting the prophet of the Reform age to the preceding generation in order
to indicate a certain belatedness in his whole approach. In his counterargument
Kossuth claims, “and then came the diet of 1825, about which Count Széchenyi
so truly said: “the counter effect of the momentary pressure clearly proved to the
world that the prince of Hungary ruled a vivid and young nation, not an old and
dead one.” Kossuth, the outstanding orator, concluded from this fact that “this
does not suggest that our nation was already frozen at the brink of the tomb.”*

Interestingly, the two positions, Széchenyi’s self-fashioning presentation of
himself as the biblical clarion for the whole nation on the one hand and Kossuth’s
efforts to question Széchenyi’s role in the reform movement on the other,
were addressed by Zsigmond Kemény in his historical essay about Széchenyi.
Kemény, a journalist and political thinker, did not accept the view that the 35
years between the two generations’ heydays was “a sign of political death of the
reforms.” In his view, it was only a “political slumber.” In Kemény’s historical
narrative, the language reformers in fact almost directly prepared the way for the

political reformers. In short, “Kazinczy was Széchenyi’s predecessor.”*

Kemény
was a close friend of Eo6tvos, and the two of them, together with their two
further friends, tried to recount the founding myth by drawing a closer link
between the generation of the 1790s and that of the 1830s. One of them was
the lawyer-historian-publicist Laszl6 Szalay, who made the following contention

in 1844:

We, who do not belong to the youngest generation, who did not read
Kossuth’s papers as adolescents, but rather read those by [Istvan]
Kultsar and [Istvan] Marton,* did not acquite our knowledge of

22 Lajos Kossuth,“Felelet grof Széchenyi Istvannak,” in Istvan Széchenyi, A Kelet népe, ed. Zoltan
Ferenczi (Budapest: Magyar Torténelmi Tarsulat, 1925), 419-20.

23 Zsigmond Kemény, “Széchenyi,” in idem, Tanulmdnyai I (Pest: n.p., 1870), 325-26, cited in Miskolczy,
A felvildgosodds, 88.

24 Istvan Kultsar (1760—1828) was a turn-of-the-century secondary school teacher, writer, journalist,
publisher and theatre director. Istvan Marton (1770—-1831) was a pastor in the Calvinist church, theology
and philosophy professor.
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journalism /publicisztikai ismeret] from the aforementioned, but rather
acquired it at least partly from the pamphlet literature of 1790-92.%

The other one was the lawyer and journalist Agoston Trefort, who in 1845 made
the following claim: “Our century is the offspring of the eighteenth century,
and though its physiognomy is different, the basic capital of its operations
is the intellectual treasure which was accumulated by its precursor, which we
consume unconsciously, as if we had collected it.”*

from the period between 1830 and 1848 by the leading generation of what is

These and other quotes

called the flourishing Reform Era provide ample evidence that some of the main
protagonists of the 1830s worked hard to establish the principle of continuity
between their historical moment and the 1790s. Of course, this reinterpretation
of their recent past served very well-considered political purposes, and this topic
is worth further consideration.

The Last Phase of the Continuity Debate

Given the focus and framework of this essay, I cannot expand on all of the
aspects of the history of the debate. Ambrus Miskolczy’s recent thoughtful
summary of it is rich in details, and it does not need to be retold. I would return
rather to our specific context and examine some of the conclusions that can
be drawn concerning “Hungarian revisionism in the West” with the help of
Miskolczy’s narrative.

Ambrus Miskolczy seems to favor the positions of Moritz Csaky and Karoly
Kecskeméti.”” As mentioned, both of them published a volume about the petiod
recently, introducing the problem for their language community. Csaky’s aims
are obvious from the title of his book. His main thesis is that there was a gradual
shift from Enlightenment to liberalism in Hungarian political thinking, and
he finds the breakthrough in the 1810s. As he sees it, “the constitution of the
estates served as the formal starting point of democratic representation.”* In

25 “IMli, kik a legtjabb ivadékhoz nem tartozunk, kik serdilé korunkban nem Kossuth lapjait olvastuk,
hanem Kultsaréit vagy Martonéit, bizony nem ezekbdl, hanem legalabb részben — az 1790-92-diki
pamfletirodalombdl — meritgettiik publicisztikai ismereteinket.” Laszlé Szalay, Publicisztikai dolgozatok 11
(Pest: n.p., 1847), 17.

26 “Szazadunk a XVIII. szazadnak gyermeke, s bar physiognémiaja mas, mikédésének alaptSkéje azon
eszmekines melyet eléde szerzett, s melyet mi 6ntudatlanul fogyasztunk, mintha 6nmagunk gyGjtottik
volna.” r’\goston Trefort, “XVIIL szazad,” Pesti Hirlap, February 6, 1845, cited in Kecskeméti, Magyar, 10.
27 Miskolczy, A felvildgosodds, 59—66.

28  Ibid., 60.
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Miskolczy’s interpretation, Csaky’s findings are in tune with those of literary
historians, “as they basically try to seize the turning point between the two
periods in changes of the public’s perception and less in the flips of the political-
public sequels.”?

Even more telling is Miskolczy’s reading of Kecskeméti’s book, which has

since been published in Hungatian as well.”’

Kecskeméti arrives at the following
conclusion: “the Hungarian liberals of the nineteenth century were aware of
what their country owed to Joseph.”?! Miskolczy is not uncritical with regards to
Kecskeméti’s narrative (for instance, he argues that Kecskeméti paints the narrow
path which led from 1790 to 1830 as a wide and comfortable road, which certainly
was not the case), and he digs into the historical details to weigh the merits of his
arguments. He finds a bit counterproductive Kecskeméti’s main bit of evidence,
the quote by Szalay mentioned above. According to Miskolczy, it only proves that
the grandchildren of the great generation of the 1790s were ready to turn back
to the examples of their grandfathers, thereby actually revolting against their
own fathers. But it is more important for us, in the context of this inquiry that in
Miskolczy’s reading Kecskeméti finds “the centralists” the real inheritors of the
Hungarian Enlightenment.”” This closely tied group of politicians, intellectuals
and journalists was also called the club of Hungarian doctrinaires, who in the
sparkling rhetorical and political clash between Széchenyi’s supporters and those
of Kossuth first chose Kossuth, but later got closer to Széchenyi. The circle
included Eo6tvos, Trefort, Szalay, Antal Csengery, Daniel Irinyi and a bit further
away also Kemény. Miskolczy seems to be again a bit ironical or sarcastic when
he writes that, according to Kecskeméti, “they were the most perfect thinkers
of the age.”* It should be clear: Kecskeméti’s claim about the centralists as
the real successors to the Enlightenment is hardly questionable. I myself have
also mentioned E6tvos, Szalay, Trefort and Kemény as people who had a lively
interest in the ideas of the previous generation, and who were indeed well versed
in their intellectual heritage. Istvan Fenyd, the monographer of the centralists,
also argued that there was a direct link between them and the Enlightenment.”
In the article about this theme, which he published independently as well, Feny6

29 Ibid., 61.

30  Karoly Kecskeméti, Magyar liberalizmuns, 1790—1848 (Budapest: Argumentum Kiadé, 2008).

31 Ibid., Magyar liberalizmus, 24.

32 Miskolczy, A felvildgosodds, 65.

33 Ibid.

34 See his monograph: Istvan Feny6, A centralistik: Egy liberdlis csoport a reformkori Magyarorszdgon (Bu-
dapest: Argumentum, 1997). The specific article about this topic is: “A centralistak hazai el6zményei 1848
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demonstrated with ample philological apparatus their connections with the
Theresian-Josephinist program, with Palatine Joseph, their readings of Jozsef
Hajnéczy and Gergely Berzeviczy, and their links to Széchenyi, and perhaps
even more importantly, to Ferenc Kolcsey. All these influences point to that
narrow path which we need as a proof to establish the connection between this
new generation and their (fore)fathers.

One more thing needs to be said however. In this longstanding
historiographical debate about intellectual origins what is really at stake is not
the simple factual question of whether a genuine Hungarian Enlightenment
and a native Hungarian liberalism existed. These questions by now seem to be
a bit outdated and scholastic as well (for what exactly would one mean by a
“real” Hungarian Enlightenment and a “real” Hungarian liberalism), but the
very existence and persistence of the question can be seen as symptoms of a
well-formed political inferiority complex problem. Again, this is not something
that history writing could directly tackle. But as historians of political thought
we have to ask how and to what extent this complex captured the imagination
of Hungarian historians as well, and how far it still distorts a real assessment of
the Hungarian past, including perhaps even this very essay.

To be explicit, an equivalent of what is called Whig historiography in
the Anglo-Saxon context is easy to detect in the Hungarian historiographic
convention, mostly in its independence-oriented Protestant variation, but also in
its progressivist-communist incarnation. Istvan Bibo represented a combination
of these two traditions. Bib6 proceeded from the assumption that belatedness is
a key issue of Hungarian modernization, and that all political thought and action
should be judged in comparison with contemporary Western standards.

In fact, as I see it, the continuity thesis in this context is an argument that
the reform movement was not as belated as we used to think, and that it is
comparable to parallel efforts of the European Enlightenment. While I agree
with a substantial part of the views of those who defend the continuity thesis,
at the same time I endeavor to step out of the false dichotomy of Protestant-
leftist values of independence and progress versus Catholic-conservative values
of loyalty and order in order to provide a perspective which shows that what
is regarded as the birth of nationalism is indeed closely connected to an earlier
period of Cosmopolitan ways of thinking;

elétr,” Irodalomtirténeti Kizlemények, 96, no. 3 (1992): 295-319, accessed April 30, 2016, http://epa.oszk.
hu/00000/00001/00369/pdf/itk00001_1992_03_295-319.pdf.
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In what follows, I offer a case study: an analysis of the relationship of Istvan
Széchenyi to his father Ferenc, in order to see whether indeed the continuity
thesis can be substantiated on the micro-level. My further aim is to reflect on the
consequences of a substantiated thesis of continuity: to what extent and in what
directions does it restructure our understanding of the Reform Era.

A Case Study: Istvin Széchenyi and His Father

Hungarian aristocratic families in the late eighteenth century brought up their
children in a spirit which suggested a close, sometimes sentimental, but not yet
romantic relationship between parents and offspring. It preserved something
of the patriarchal nature of family relationships so characteristic of the early
modern period. One part of this sentimental upbringing was the expectation that
children speak and write to their parents in a decent and proper way.” If we read
the early letters of Istvan to his parents, we sense this sort of veneration, which
was characteristic in their circle. Sometimes Istvan sounds as if he regarded his
parents as his idols: “It is my resolute intention to follow in the footsteps of
my parents, who are beloved by everyone.”® Although this good relationship
became more troubled when the young man joined the army and was forced
to request considerable financial support to cover the costs he incurred while
fighting abroad, he seems to have taken to heart most of the final pieces of
advice he received from his father. He carefully retained the letter of spring
1817, in which his dying father bid farewell to his son, and kept it with him as a
talisman. In this letter, his father asked his son for pardon if he had caused him
any pain with his “bad example.” He kept reminding Istvan of his “Christian

and civil obligations™’

and the importance of being liked by God and his fellow
human beings. He warned him of the unreliability of public opinion: “Public
opinion is a tribunal for all of us which we should never rule out, but which we
are never obliged to accept unconditionally or search for as the only guideline.””

He advises Istvan to get rid of all readings that could seduce his “belief, heart

35  For a reader on aristocratic and middle class family life from this period, see A miivelt és ndvarias ember:
A tdrsas viselkedés szabilyai a magyar nyelvii életvezetési és illemtankonyvekben (1798—1935). Szoveggyiijtensény, ed.
Anna Fabri (Budapest: Magus Kiado, 2001).

36 “Eltokélt szandékom szileimnek, kik mindenki szeretetét kivivtak, nyomdokaiba lépni.” Istvan
Széchenyi, June 5, 1809, cited in Vilmos Fraknoi, Grif Széchényi Ferencg, 17541820 (Budapest: A Magyar
Torténelmi Tarsulat Kiadasa, 1902), 313.

37  Cited in ibid., 338.

38  Ibid., 340.
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and morals” and to collect books which have moral, historical, statistical or
military subjects. But even more importantly, Ferenc encourages him to acquire
the mental, moral and intellectual abilities necessary to “serve the state.” He
is aware of the defects of Istvan’s moral education, but he consoles him and
himself that “what is necessary can still be supplemented (in order to let you
govern a state, conduct an army, defend the rights of your family, serve your
homeland, look after your stocks and felicitate your fellow human beings).”*
He also wrote about the importance of learning foreign languages and travelling
abroad (not distinguishing between the two), but he warns his son that these two
things alone would not satisfy the need to be “useful to the state.”*

Széchényt’s advice to his son, a gesture resembling that of Polonius to his
son in Shakespeare’s Hamlet, does not fit the usual description of the father’s late
views and the commonly supposed relationship between the father and son very
well. For example, according to the notes of a pre-1990 edition of Istvan’s diary,
Ferenc Széchényi had been a supporter of Josephinist reforms, but after 1795
he had become an “unbending conservative,” and he had spent his last decades
“as a recluse, in a sort of religious fervor.””*! The letter quoted above, in contrast,
contains sober suggestions along a Christian stoical line, cherishing virtues like
“modesty [szerénység], seclusion [visszavonultsag] and propriety [illemtudas]”**
His advice also includes reservations about material richness, and suggests the
importance of a good relationship with servants and their stewards, “If they
find in you science, justice, order, enduring industry and charity, they will also
serve you honestly, with diligence, and justly, and they will handle your servants
in a humane manner.”*

This letter seems to support the idea that Széchényi was not a bigoted
religious fanatic, not even in his old age, as he is presented in most of the

simplified historical narratives. He surely must have lost many of his youthful

39 Ibid, 342.

40  Ibid.

41  Istvan Széchenyi, Nap/é, ed. Ambrus Oltvanyi, 2™ edition (Budapest: Gondolat, 1982), 1514—15. This
description follows Istvan’s own description of his father, narrated from the viewpoint of the old Viczay:
“My good old father was seen by the senior Viczay as atheist, as a patriot in flames, as an ardent royalist, as
a bigot, and so on. That’s how the waves have carried him, how shall they carry me?” November 21, 1820,
Napld, 180. See also the characterization given by Csorba: “limitless honoring of authority, inflexible loyalty
to the court, and an intensive catholic commitment almost bordering on bigotry.” Laszlé Csorba, Istvdn
Széchenyi (Budapest: M-Erték Kiado, 1991, 2010), 17. Unless otherwise noted, all translations are mine.

42 Quoted by Fraknoi, Grif Széchényi, 343.

43 Ibid,, 344.
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hopes. He was indeed a radical idealist as a young aristocrat, and during the early
years of the 1790s he served as one of the engines of the reform wing, He had
a vision of the “impenetrable warrant of the constitution, because nine million
people defend it, who have the same homeland and whose hearts beat with the
same rhythm.”* If this was his starting point in 1790, by 1792 he had arrived
at a reform plan which indeed foreshadowed much of the guiding ideas of the
son: security of person and property for the serfs, customs to be paid by nobles,
industrial, commercial and credit allowances, etc., and the much vaguer hope
that everyone in the country might join the political community.*

Having embarked on these high ideals, he had good reason to be frustrated
at first in the second half of the 1780s, when the policies followed by Joseph
IT turned out to be hard for him to reconcile with Hungarian interests, and
then after 1795, when his earlier secretary, the talented political thinker Jézsef
Hajnoczy, got executed in the Martinovics trial. He himself was also rightly
accused of having gone too far in his loyalty to his king at a time when the
country was threatened by the monarch’s absolutist policies.** But it is hardly
acceptable to claim that he had given up his sense of national belonging, nor
does it seem probable that he had given up his aspirations to serve his homeland,
as the foundation of the national museum and library amply proves. Also,
obviously, he brought up his children in a spirit of service to their nation, and
there is no indication that he changed his views in this matter. The fact that this
did not exclude his loyalty to an absolute ruler only reminds us to be careful with
generalizations: even if there was a longstanding debate between the king and
the country in the Hungarian political tradition, one of its key constitutional
principles was and remained the need for a balance and ongoing cooperation
between king and country, which might have been relevant for ardent patriots,
like the elder Széchényi, as well. Certainly, with the Habsburgs, it was easier to
respect this demand of the constitution if you were Catholic and an aristocrat
than if you were Protestant or belonged to any other unprivileged denomination
or minor social class, including the nobility as well.

44 Ferenc Széchenyi, “Partatlan gondolatok az 1790-ben megtartandé orszaggyilésrél,” March 10, 1790,
Vienna, excerpt in Magyarorszdg torténete a 19. sgazadban: Szoveggyijtemény, ed. Gabor Pajkossy (Budapest:
Osiris, 20006), 34-38, 38.

45 Csorba, Istvin Széchenyi, 153. Csorba argues that this reform plan might have had a direct influence on
the son, when he wrote Stadinm. 1bid., 152-54.

46 Laszl6 Csorba is right to claim that “the turn separating the eatly and the late phase of his career is
not yet fully disclosed.” Ibid., 13.
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Itis also obvious that there was a very outspoken religiosity in Széchényi’s late
years, but it would be hard to characterize it as a sign of provincial traditionalism,
opposed to the trendy ideas of his age. His religiosity was closely linked to the
most popular trend in contemporary Vienna, one which had Europe-wide
supportt, in the form of the Romantic movement in art and thought. His close
relationship to Klemens Maria Hofbauer (1751-1820), originally a hermit but
later a celebrated Catholic priest and preacher and member of the Redemptorist
Congregation, is just one sign of the fact that Széchényi’s religious fervor was
not a delirium that bordered on madness, as it was sometimes described, even by
his son.*” Certainly, the circle of which he was the centre was open to seemingly
inexplicable mystic experiences, and the rituals followed by them might have
seemed sometimes even embarrassing from the outside, but all this was quite
in tune with the Catholic revival characteristic of Restoration Vienna.* This
atmosphere attracted spiritual celebrities and artists to Vienna, including Adam
Miiller, Dorothea and Friedrich Schlegel, Friedrich Gentz and others. Széchényi
himself became a minor star in Vienna’s social and religious life, providing a
home for the informal gathering of his socially well-positioned and cultured
friends and fellows in his apostolical and evangelizing activity. Although
Széchényi withdrew from public activity and concentrated on this sort of charity
work, his son’s accounts of him seem to be a bit exaggerated and tendentious.
They were no doubt based on his own personal recollections, but they were
perhaps also colored by political motivations and at times influenced by his
attempts to position himself. The characteristic presentation of their common
story, in which he describes the decline and death of his father as an allegory
of the decline and death of eighteenth-century Hungarian patriotism and his
own embarkation as the birth of a new kind of national awareness, is telling.
The story is an important part of his argument against Kossuth, and it includes
the following confession: “since my father, whose civil virtues were shining,
as ‘Hungarian’, had fallen into his grave hopelessly, I kept comparing the life
signs of other nations with the thread of the life of the Hungarian, to find
out if there is still hope for resurrection, or if it has gone forever. This was the

47  Istvan wrote that his children were frightened that perhaps “his mind would be wholly muddled
up, and the last period of his life, for all those who surrounded him with love and honor, will become
embarrassing.” Cited in Fraknoi, Grif Széchényi, 348.

48  TFor a detailed account of this part of Ferenc Széchényi’s life, including an account of other members
of this spiritual circle, see: Katalin Gillemot, Grif Széchényi Ferenc és bécsi kire (Budapest: Tiirk-Nyomda,
1933).
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deepest task of my life.”* This play of counterpoint, according to which his
father was sacrificed on the altar of national renaissance, serves to emphasize
the unprecedented significance of his own role in awakening the “Hungarian.”
The book in which he poses in this role was published at the very moment when
he sensed that his role as the first pioneer of the Hungarian reform movement
was challenged by the leading voice of the next generation, his main rival, the
rhetorically talented and charismatic young lawyer, Lajos Kossuth. And it is
exactly this sort of self-fashioning by Istvan Széchenyi that provoked Kossuth
to fashion an oration against it, which builds up the following way.

In Kossuth’s reading, the whole point of Széchenyi’s book was to show
that “this nation is a weakened patient,” and he (Széchenyi) is the dedicated
physician, who with his assistants has been healing the patients for 15 years.

According to Kossuth, however, the nation is and was not as old and ill, and
it was not standing so close to the brink of the grave, as Széchenyi painted it.
To argue in support of this second point, Kossuth referred back to the diet of
1790, of which he claimed that in it, the Enlightenment was joined by patience.
He also referred especially to the workings (wunkdla?) of the committees of the
diet, of which even “the children of the nineteenth century” could be proud,
and to the zeal and self-sacrifice that characterized the next quarter of a century.
He defended even the periods of stagnation (presumably the absolutist phase
between 1812-1825), because it was during that time that the champions of the
Reform Era were brought up. The fact that the nation was so enthusiastic about
Széchenyi’s suggestions was, in Kossuth’s assessment, a sure sign that it was the
living-dead entity painted by Széchenyi.”

The important point of this fine pamphlet is that Kossuth attributes a special
significance to the apparently inactive period of the early nineteenth century,
explaining it as a time for preparation. Of course the language reform is often
interpreted as a necessary step in preparation for the Reform Era, but Kossuth
seems to be more sensitive to an issue which failed to catch the phantasy of most
mainstream representatives of the earlier generation who took part in national
politics: the close connection between institutionalized culture and reform politics.

49 “[M]i6ta annyi polgari erényekkel fénylS atyam, mint «magyar reménytelen szallott sirjaba, azéta meg
nem sziinSleg hasonlitgatim mas nemzetek’ életjeleit a’ magyarnak életfonalaval Gssze; mikép kiismerném:
van-e¢ még feltimadésa kortil remény vagy nincs-¢ t6bbé. Fletem” legmélyebb feladdsa ez vala.” Széchenyi,
A Kelet, second edition, 6.

50  Lajos Kossuth, “Felelet grof Széchenyi Istvannak Kossuth Lajostol,” in idem, A “Feleler” és mids
vitairatok Széchenyi Istvan A’ Kelet népe cimit kinyvére (Budapest: Kézgazdasagi és Jogi Kényvkiadd, 1986), 8-9.
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Generally, historians describing this period continue to stress the frustration
caused by the Viennese Court’s de-politicizing strategy among the Hungarian
nobility and intellectuals, but in fact cultural institutional innovations, following in
the footsteps of the two Széchenyis, played a major role in the project of nation-
building, and should themselves be taken as substantial forms of political self-
expression. Museum, library, educational institution, academy, theater, casino—
these were all envisioned and realised by Széchényi and his son as tools with
which to organize and educate the political elite of the day, thus widening the
circle of those involved in the affairs of the nation and their political armor.

As Ferenc Széchényi’s example shows, the practice of cultural institution
building grew out of the aristocratic habits of patronizing the arts. However,
very soon it turned into indirect support for the cause of the nation.”' Ferenc
Széchényi’s strategic moves to establish the National Museum and Library grew
out of the traditional practice of his own social standing, and yet it came to be
seen by his nation as foundational work for long-term national progress.

Istvan Széchenyi quite naturally followed this example, but added to it an
extra dimension by combining the Hungarian version of the aristocratic ideology
of politeness and refinement with the new insight that the nation’s real strength
lies in a strong middle class (&dzépesiilés), which needs a quality education and
the possibility to refine their minds.”* Széchenyi’s stunningly brave claim is that
the real resource of a state is the “cultivated mind” (kzzivelt emberfs) among its
citizens. The argument of the present paper is that this claim does not come
out of the blue. It is closely connected with the practice of cultural sponsorship
developed in the Enlightenment and popularized by members of the previous
generation. Széchenyt’s program is easily decoded if one uses the vocabulary of
the Enlightenment as the code of interpretation.

The end of the eighteenth and the beginning of the nineteenth century
witnessed the evolution of an institutional infrastructure for the arts and sciences
all over Europe, which laid the way for the (more) middle class culture of the

51  For asimilar project of a patron of arts, a contemporary, friend and relative of Széchenyi, see: Gyorgy
Kurucz, Keszthely grifja: Festetics Gyorgy (Budapest: Corvina, 2013).

52 “Whatever collects the patriots, even if because of an insignificant cause, is useful and good, and
its blessed consequences are numerous. From concentration—middling (&dzépesiilés)—comes—as we
said—nationality, and from that national virtue.” (Minden, ami a hazafiakat nyilvan gydjti 6ssze, még
ha legesekélyebb ok lenne is, hasznos és jo, s aldott kdvetkezési szamlalhatlanok. Koncentraciobal —
koézépesiilésbél — foly — mondottuk — nemzetiség s ebbil nemzeti erény.) Istvan Széchenyi, Hite/ (Pest:
Petrézai Trattner J. M.—Karolyi Ostvan Kényvnyomtatd Intézete, 1830), 176. Accessed April 12, 2016,
https://1a800502.us.archive.org/25/items/hitelist00sz/ hitelist00sz.pdf.
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industrial revolution and the birth of what is called “commercial society” in the
British and French traditions. The connections between sociability, commerce
and culture were developed by the theorists of the Scottish Enlightenment,
including Hume, Smith, Millar, Ferguson and Robertson. They became heroes
of Central European “anglophilia” and important in particular as reference
points for both Ferenc Széchényi and his son, Istvan.”® The ideas of the Scots
were immediately well-received in Germany, in particular through Goéttingen
and other major university centers, as well as in key scientific and cultural
journals, in the form of reviews, excerpts and translations, as well as debates and
pamphlets criticizing British authors.> No doubt, the German discussion of the
biirgerliche Gesellschaft profited from this reception history. The German term is
used to describe a social organization based on the hard-working, disciplined,
ethical and innovative spirit of the middle classes, but one which also depends
on the culture and education of its individuals and communities, as the term
Bildungsbiirger (educated middle class citizen) so tellingly expresses.

Certainly, the aristocratic status of the Széchenyi family did not allow Istvan to
identify directly with the ethos of the ordinary citizenry. The way in which children
of the aristocracy at the turn of the century were brought up offered them a much
wider intellectual and social panorama and a much more luxurious lifestyle. Yet the
real merit of Széchenyi’s program was closely connected to a new, urban Lebensform
experienced by the middle classes in major cities. In fact, Széchenyi’s aim, inspired
by eighteenth-century Britain’s example, was to domesticate the rural nobility of
Hungary to the social standards of urbanized high culture. His efforts to establish

53  For an overall assessment of this paradigm see Istvan Hont: “The Language of Sociability and
Commerce,” in The Languages of Political Theory in Early Modern Eurgpe, ed. Anthony Pagden (Cambridge:
Cambridge University Press, 1987), 253—76. Ferenc and Istvan both traveled in Britain. Ferenc met with
Adam Smith, and Istvan returned to Britain on a regular basis. His first trip to London in 1815 was a
strange and reversed grand tour, in the course of which he was anxious to learn not only the language but
also all the layers of British culture, including journals, novels, mechanical discoveries, theatre, and to visit
“the temple of English poetry,” Shakespeare’s ocuvre. He planned to travel around Scotland, as his father
had done, but he was also interested in Ireland. (See his letter written on 15. October, 1815, from London
to his father, in Fgz goztiink! Isten aldjal Széchenyi Istvin vilogatott levelei, ed. and trans. Henriett Kovacs et al.
(Budapest: MTA Bolcsészettudomanyi Kutatékdzpont, 2014), 35-37. At the end of this tour he famously
declared, “There are only three things in England that in my opinion one has to learn, and all the others are
nothing: the constitution, the machines, and horse breeding.” Istvan Széchenyi, Nap/d, December 13, 1815,
63. For Anglomania as a historical phenomenon in general, see lan Buruma, Anglomania: A Eurgpean 1 ove
Affair London: Weidenfeld and Nicolson, 1998).

54 See Ferenc Horcher, “Sensus Communis in Gellert, Garve and Feder: An Anglo-Scottish element in
German Popular Philosophy,” in idem, Prudentia Iuris: Towards a Pragmatic Theory of Natural Law (Budapest:
Akadémiai Kiadé, 2000), 137-57.
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institutions which provoked refined but large-scale social gatherings on a regular
basis, including the horse race and the Casino, his building project of the Chain
bridge between Buda and Pest to connect the chief trade routes of the two sides,
his support for the establishment of the national theatre, and even the simple fact
that he applied for citizenship in both Pest and Buda, all of these can prove his
conscious effort to propagate city life and urbanized manners.

Conclusion

The main issue of this paper is not to question the originality of the entrée of
Istvan Széchenyi. Rather, it tried to show how and to what extent Enlightenment
thought and practice was still part and parcel of early nineteenth-century
Hungarian intellectual life and to point out that Istvan’s “practical philosophy”
and that of his father, in spite of the differences between them alleged by Istvan
Széchenyi, had common roots in the thought of the earlier Josephinist era and
in the Continental fashion of Anglophilia. As we have seen, the son’s attempt
to distance himself from his father was of an “ideological” nature, but it was
adopted by the public opinion of the period, and this strengthened the position
of the discontinuity thesis.

The close relationship between Ferenc Széchényi’s and Istvan Széchenyi’s
respective acts (the establishment of the national Museum and Library in the case
of the former and the establishment of the Hungarian Academy of Sciences in
the case of the latter) supports the validity and relevance of the continuity thesis
and reveals how broadly the ideas of the Reform Era could be interpreted in
the context of the discursive framework of the Enlightenment. In other words,
this case study seems to support the continuity thesis, which, once accepted,
casts the Reform Era in a different light. It differs both from the picture that
participants themselves preferred and from the way in which the Whig-style
national historiographical tradition usually characterized it. If the birthdate of
the Reform Era is in fact neither 1825 nor 1830, but rather it is to be looked for
somewhere around the 1780s—1790s, this might have consequences concerning
not only the periodization of the first half of the nineteenth century, but also
the narrative and the evaluative content of the historiographical category of the
Reform Era itself. In other words this conclusion reinforces the view according
to which the reform movement was born in the Cosmopolitan atmosphere
of the Enlightenment and the nationalist turn was only a later development,
effectively introduced only around the 1840s.
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Continuity and Discontinuity in Transylvanian Romanian

Thought

An Analysis of Four Bishopric Pleas from the Period between
1791 and 1842

Based on the analysis of four Romanian bishopric pleas, the article examines
the connection between the reform movements of the 1790s and 1830s. The
subject of the analysis is the political and intellectual-historical background of
the 1791 Supplex Libellus Valachorum and the pleas of 1834, 1838 and 1842, with
particular focus on how the authors of the pleas formulated their concepts of
the future and the relationship between the pleas and concepts of natural law.

If one examines the pleas side by side, the key concept in each of them, with the
exception of the plea of 1838, was repositioning (reponere, repositione, repunere), but the
meaning of this concept changed significantly over time. In the case of the Supplex
Libellus Valachorum, the argumentation based on social contracts and the customary
law definition of feudal rights was replaced with a positive legal argumentation built
on actual acts of laws. On the other hand, in the plea of 1838 the concept of handling
nations as living beings is unmistakably recognizable, together with the idea of their
rise through civilization and culture. This change of paradigms caused a change in the
aims of the pleas as well. Eventually, their main aim was not merely to secure rights,
but to establish auspicious circumstances for the development of a nation conceived
of as aliving being. The goal became to prepare for cultural development and establish
the conditions necessary for culture to flourish. Thus, although at first glance the
argumentations of the documents seem to have a lot in common, in fact one can clearly
discern how the community-related concepts of Transylvanian Romanian Romanticism
started to gain ground, while at the same time the tropes appearing in the Supplex: Libellus
Valachorum started to undergo a transformation.

Keywords: Transylvania, Transylvanian Romanians, Swupplex Libellus 1 alachorum,
social contract, natural law, eighteenth century, nineteenth century, political thinking,
Romanian Enlightenment, Romanian Romanticism

The debate regarding whether the end of the eighteenth century and the reform
movements of the 1830—1848 period are one single concept or two separate events
has not been as thoroughly discussed in the case of Transylvanian Romanians as
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it has in the case of Hungarian history. David Prodan’s work the Supplex Libellus
Valachorum' and Ladislau Gyémant’s Miscarea nationald a romanilor din Transilvania
intre anii 1790 s5i 1848 (The national movement of Romanians in Transylvania between
1790 and 1848)* conceive them as one single set of events. Even when other
works on Romanian history contend that there was a sharp border in this period
(and this typically done only in works that offer narratives of the whole history
of the Romanian people), the borderline is 1821, the Wallachian revolution of
Tudor Vladimirescu. For instance, the book seties Istoria Romanilor (History of the
Romanians) and the History of Romania: Compendinm* divide these two periods like
this; at the same time, the relevant chapters of these works often refer back to
the events of the 1780s and 1790s when discussing the 1830s.

This essay examines the connection between the two reform movements
based on four Romanian bishopric pleas between 1791 and 1842. The subject
of this analysis is the political and intellectual-historical background of the
abovementioned documents, with a particular focus on how the authors of the
pleas formulated their concepts of the future and the relationship between the
pleas and concepts of natural law. Under the latter term, I mean a branch of
legal philosophy which draws a sharp distinction between a prior: existing natural
law considered as a norm and the conventions determined by people and society.
According to this view, the goal of the latter is to approach natural law and thus
arrive at a petfect state of law and order.

The importance of the sources used in this essay is established by the
contexts in which they came into existence. The Transylvanian Romanians
did not have collective rights in the political system of the Grand Principality.
Transylvania, in the first half of the nineteenth century, still existed within the
legal-political framework that had been established in the late medieval and early
modern times. Three privileged groups, or natios, (the nobility, the Saxons and
the Székelys) formed different territorial and administrational units within the
country. The most numerous among them was the nobility, the so-called Natio

1 David Prodan, Supplex Libellus Valachornm (Bucharest: Editura Stiintifica, 1967).

2 Ladislau Gyémant, Migcarea nationald a romanilor din Transilvania intre anii 1790 5i 1848 (Bucharest: Editurd
Stiintificd si Enciclopedica, 1986).

3 Dan Berindei, Constituirea Romaniei Moderne (1821—1878), vol. 7/1 of Istoria Romanilor, (Bucharest:
Editura Enciclopedici, 2003).

4 loan-Aurel Pop and loan Bolovan, eds., History of Romania: Compendinm (Cluj-Napoca: Romanian
Cultural Institute, 2000).

5 Sandor Pruzsinszky, Természetjog és politika a XV11I. szdzadi Magyarorszagon: Batthyany Alajostdl Martinoviesig
(Budapest: Napvilag Kiadé, 2001), 79-83.
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hungarica, which was found in 11 noble counties of Transylvania and Partium (a
region to the west of Transylvania often conflated with it today). Although most
of the nobles were of Hungarian ethnic origin, the nobility cannot be considered
an ethnic category. It included every noble family of Transylvania, regardless of
ethnicity and mother-tongue. Due to this, the noblemen of Romanian origin in
the districts of Fogaras (today Fagiras, Romania) and Hatszeg (today Hateg)
were represented by the Natio hungarica. Alongside them, two other major political
groups participated in the governance of Transylvania: The Saxon Universitas,
an administratively autonomous group of German ethnic origin living in the
region called Fundus Regius, based on the 1224 privilege of Andrew II, called
Andreanum, and the Székelys, a Hungarian-speaking ethnic group of contested
origins who had served as frontier guards since the Middle Ages. These three
natios, as political bodies, had the right to send representatives to the Diet, the
patliament of the estates, the origins of which also lay in the Middle Ages.® The
Romanians as a community were not part of the political system of Transylvania.
Until the end of the 1830s, the appearance of the secular clerisy and their political
representation was practiced by their bishops, the Greek Catholic bishop of
Fogaras (Fagaras) and the Orthodox bishop of Nagyszeben (Sibiu). The political
pleas written in the name of the whole community could only reach the royal
court through them. For a long time, these documents were the only way to
represent the political interests of the Romanians in national political life. The
abovementioned pleas also represented the final stage of a long-lasting political
tradition. With the clerisy being laicized and the Transylvanian Romanian press
being born, a political practice was beginning to emerge that was much more
public and different radically from the one that had existed before, in part
because the role of the two church leaders significantly decreased.
Eighteenth-century East Central FEurope, with the age of the Supplex
Libellus Valachorum, a petition submitted to Leopold II in 1791, serving as the
starting point of this analysis, bore witness to a unique headway of the different
social contract theories. As pointed out by Sandor Pruzsinszky in his analysis,
the different social and political groups derived the rightfulness of their often
opposing goals from basically the same principles. Enlightened absolutism,
the enlightened estates of the realm, and the bourgeois and Jacobin direction
of the Enlightenment all drew arguments and philosophical support from the

6 TFor further information about the medieval political order of Transylvania see: Laszl6 Makkai,
“Transylvania in the medieval Hungarian Kingdom (896-1526),” in The History of Transylvania, Hungarian
Electronic Library, accessed April 15, 2016, http://mek.oszk.hu/03400/03407 /html/75.html.
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same axioms of the natural law of the Enlightenment. Martini” used the social
contract theories in favor of the court, while the diet of 1790 applied them in
opposition to the deceased ruler, Joseph II. These same ideas also provided an
important foundation for the Hungarian Jacobin Movement in the 1790s. As
has also been noted by Gabor Zoltan Szics, the modern Protestant theories
of natural law became an integral part of Hungarian political thinking in the
eighteenth century. Szlics does not consider them to have been ideas mechanically
imported from Western Europe, but rather regards them as ideas that were
adapted to the local specifications of the political system and society. Their aim
was to try to reposition individuals and social groups to their erstwhile perfect
status dreamt up by the authors of social contracts, and in doing so, to restore
the natural rights they actually never had. In their argumentation, there was a
sharp distinction between natural and manmade law. They regarded natural law
as an unattainable, absolute truth, which transcended social conventions. The
main purpose of the actual laws (conventions) was to approach this state of
perfection. Thus, through this distinction, when referring to the natural law, they
were actually asking for the restoration of their imagined natural rights based on
eternal truths that stand above laws.?

Thinking based on this concept of natural law had significant influence
on the Transylvanian Romanians as well, as highlighted by both David Prodan
and Zoltan 1. Té6th. They found one of the most important bits of evidence of
this in the Supplex: Libellus Valachornm, a central text of Transylvanian Romanian
political thinking, formulated in 1791.” With the help of this plea, utilizing
the legal methodology of the period, the Greek Catholic, Orthodox and laical

7 Karl Anton von Martini, “Philosopher of Law: The Professor of Natural Law and Public Administration
at the University of Vienna,” in Late Enlightenment, ed. Balazs Trencsényi and Michal Kopecek, vol. 1 of
Disconrses of Collective identity in Central and Southeastern Eunrope (1770—1945): Texts and Commentaries (Budapest—
New York: Central European University Press, 2006), 129.

8 Ibid., 79-83; Sandor Eckhardt, “A contract social,” Minerva 2 (1923): 135-61; Zoltan Gabor Szics,
“Természet, jog, teoldgia: Egy fejezet a politikai diskurzus torténetébdl a 18. szazadi Magyarorszagon,”
Aetas 26, no. 2 (2011): 99-114; Ernst Cassirer, A felvilagosodds filozdfigja (Budapest: Atlantisz Konyvkiado,
2007), 299-322.

9 The Supplex Libellus Valachorum movement, according to Zoltin I. Téth, began in 1789 in order to
secure rights for the Romanian people in Transylvania. The list of the participants and the authorship of
the plea is still a question. Zoltan I. T6th suspects Iosif Méhesi and Samuil Micu to have been the authors,
but several other personalities of the Transylvanian Romanian Enlightenment participated in the work. The
first version of the plea was submitted to the court on 11 March, 1791. After its failure, it was followed
by a second Supplexc Libellus Valachornm in 1792. Zoltan 1. Téth, Az erdélyi romdn nacionalizmus elsd s3dzgada
1697-1792 (Mariabesny6—-G6dollé: Attraktor, 2005), 259—66.
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Romanian intellectuals tried to establish an elite in the eighteenth century which
would have the same legal and governmental status as the Hungarians, Saxons
and Székelys." For this reason, the authors worked out a historical argument that
bore many of the characteristics of the social contract theories. The assessments
of David Prodan and Zoltan 1. T6th to the contrary,!! this argumentation had an
important role in supporting the plea both from the perspective of the Tripartitunm-
based' feudal rights and from the perspective of natural rights: it proved the
existence of a social contract between the Hungarians and the Romanians and
the existence of the neglected but still existing rights of the Romanians.”” On
the other hand, the feudal judicial argumentation of the plea sought to assert
the claim that the rights of the Romanian people were common rights, based
on the customary law definition of the Trpartitum. Thus, the authors of the plea
could support their political ambitions from two sides with the help of historical
argumentation.

The authors of the petition expressed the ideal, taintless state of the society
with the concept of civil society. In their interpretation, this meant a monarchy
in which the main objective of the monarch is to establish social balance.
This balance can be achieved through the development of civil rights and the
establishing of a kind of equality before the law. Thus, no group of citizens can
acquire a position in which it can deprive the others of their rights by force or
oppress them. According to the authors of the Supplex: Libellus Valachorum, such
a perfect social order had once already been established in Transylvania, allegedly
in the age of the Hungarian Conquest of the Carpathian Basin, when a religious
and legal equality was established between the Romanians and the Hungarians."
But how did this founding act of Transylvanian society look? The Supplex built

10 Victor Neumann, Essays on Romanian Intellectnal History, trans. Simona Neumann (Timisoara: Editura
Universitatii de Vest, 2008), 28. For further information regarding the national movements of the period
in the region of the Hungarian Kingdom see: R. J. W. Evans, Auwstria, Hungary and the Habsburgs: Essays on
Central Europe ¢. 1683—1867 (New York: Oxford University Press, 2006), 156—69.

11 Prodan called the historical argument of the plea a naive interpretation (Prodan, Supplex: Libellus
Valachorum, 459—62), while Zoltan 1. Téth considers it a “constrained and perfectly erroneous historical
concept” 1. Toth, Az erdélyi romdn nacionalizmus elsé szazada, 260.

12 Tripartitum: the collection of the customary laws of the Hungarian Kingdom, compiled by Istvan
Werbéczy, published for the first time in Vienna in 1517. Istvan Werb&czy, Harmaskinyve (Budapest: Magyar
Tudomanyos Akadémia, 1894), V-XXXII.

13 Regarding history becoming a tool of politics in the case of the Transylvanian school, especially in the
case of Ioan Budai-Deleanu, one of the presumed authors of Supplex Libellus Valachornm, see: Neumann,
Essays on Romanian Intellectual History, 16-17.

14 Karoly Koll6, ed., Supplex: Libellus Valachorum (Bucharest: Kriterion Kényvkiadé, 1971), 75.
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its arguments on the Gesta Hungarorum, a twelfth-century cronicle written by an
anonymus author. According to the plea, at the time of the Hungarian invasion
of Transylvania in the ninth century, Gelou, the leader of the so-called Wallach
people, who held themselves to be descendants of the Romans, was killed in
the defensive battles. The Wallachs stopped fighting after his death; they rather
“shook hands in free will, choosing Tuhutum, the leader of the Hungarians as
their lord.”” “The rights of the citizens of the two nations [the Hungarians and
the Wallachs] were melded in one company”'® from the beginning of the reign
of Tuhutum. If this is considered from the perspective of social contracts, this
means, that the two groups of people established a collective society.!” After
the Romanians accepted the Hungatians “into a common homeland,”"® the two
nationes had the same exemptions and civic freedoms." Thus, the Supplex sees the
agreement between Tuhutum and the Wallachs as a contract. With the mutual
acknowledgement of each other’s rights, it established perfect isonomy and the
taintless, almost paradisiac state of society.” According to the interpretation
of the petition, the religious equality can also be dated back to this period, to
the tenth and eleventh centuries. Transylvania turned to Eastern Christianity in
the tenth century with the conversion of Tuhutum’s grandson, Gyula. Western
Christianity gained ground in the province only after the fall of Gyula. This
took place at a rapid pace, and soon only the Wallach population remained in the
Eastern Church, although they were able to practice their religion undisturbed.”

This historical summary was used to assert the existence of a social contract
and equality before the law and strengthen the feudal judicial argumentation.
This is based on the customary law definition of Werb6czy. The Tripartitum
defines this legal institution as a set of rights with moral origins, which act as a
law when there is no applicable law. For the purposes of my analysis, its main
significance is that it does not need to exist in a written form. As long as it serves
the common good and is a long-standing practice, it must be considered equal

15 “Propria voluntate, dexteram dantes, Dominum sibi elegerunt Tubutum, Hungarorum Ducem, ac fidem inreinrando
firmavernnt.” Ibid., 49.

16 “Utrigue genti, Hungaricae scilicet et Valachicae, a tempore quo sub Duce Tubutum in unam societatem coaluere
communia erant.” 1bid., 50.

17 “Hungaricae scilicet et Valachicae, a tempore quo sub Duce Tubutum in unam societaten coaluere communis erant.”
Ibid., 50

18 “Ad concivilitatens.” Ibid., 58.

19 Ibid., 49-51, 57-58.

20 1Ibid., 62—64.

21  Ibid., 48-50.
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to written law** As according to the interpretation of the plea given above all
the previous points were realized, in the Middle Ages the customary laws of the
Romanians functioned concepts of a status equal with the status of written law.

There was a huge difference between the allegedly ideal historical age and
the lack of rights endured by the Romanian-speaking communities in their
own age. The connection was established by the authors of the Supplex Libellus
Valachorum by stating that the rights of the Romanians had never been legally
abolished. Rather, they had been taken away® by “the cruel ages.” The plea
explained the history of this in two steps. First, laws had been established that
did not affect the Romanians; thus, those laws did not mention the Romanians.
Later, since the customary laws were built on written laws that did made no
mention of the Romanians, their rights were seriously limited. This process
allegedly began with the Unio Trium Nationum and the Reformation. The plea
saw the union as an alliance between the Hungarian, Saxon and Székely nationes
forged in 1437, and not as an agreement determining the governmental form
of the country. According to this interpretation, the union of the three estates
of the realm was their own private matter, and it did not affect the legal status
of Romanians, as it existed only in the form of customary law. The authors
used the same analogy regarding religions as well: the changes that took place
in Western Christianity in the sixteenth century did not affect the situation of
those belonging to the Orthodox church, including the Romanians. According
to the plea, the church-related acts of law established in 1540-1563 were not
intended to define the religions accepted in the country. The authors interpret
these regulations as providing a legal description for the Roman Catholic
Church, the legal state of which had undergone a change at the time, and the
Lutheran, Calvinist, and Unitarian Churches, which were gathering ground in
Transylvania at the time. The regulations had been intended merely to secure
the legality of these four Churches. If we examine this from the perspective
of the Orthodox Church, there was no change in its situation because of the
Reformation, so it was unnecessary to mention it in these laws.” The authors are
trying to prove via leading cases that the above method of interpreting the law
is perfect and that Romanians did not have to face any kind of disadvantageous
legal discrimination after the union and the acceptance of the Church-related

22 Werb6cezy, Hdrmaskonyve, 27-28.

23 Ibid., 47.

24 “Inigna duntaxat temporum illorum sorte” KNG, Supplex: Libellus Valachorum, 47.
25 1Ibid., 52-54, 58-61.
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acts. They recall that the Romanian people gave several high ranking people
to the Kingdom of Hungary, including kings, governors and archbishops of
Esztergom in the ages before the Supplex Libellus 1 alachorum.

The authors believe that the misinterpretation of the abovementioned acts
started with the introduction of the Approbatae Constitutiones”” The authors of
this document carelessly or deliberately included several regulations among the
acts that had severe effects on the situation of the Romanians. Forgetting about
their equality granted by customary law but never registered in written form, the
Approbatae Constitutiones categorized them as received, tolerated people. Their
deprivation of rights was not declared in a separate act, it only appeared in the
preamble of other acts.®® One of the sections in the legal code about which
they had a grievance was the introduction to the chapter concerning Romanian
priests. “Though the Walachian nation does not belong to the Estates in this land
nor does its religion belong to the recognized religions, yet it is further tolerated
for the advantage of the kingdom (propter emolumentum Regni), subject to
its priests observing certain conditions.”” According to the authors, this new
approach swiftly made its way into customary law, and it found support among
“many citizens of the Homeland,” thus establishing a legally flawed practice.”

Thus, the reasons for the situation of the Romanians were not to be found
in the acts, but in customary law based on the preambles of the acts and in
“the cruelty of the ages.”** The Supplex Libellus VValachorum, in accordance with
the natural rights-based thinking widespread in eighteenth-century Hungary,
considers it to be the Sovereign’s task to grant an order to the community, which

26 Ibid., 50-53; Wetbdczy, Hdrmaskinyve, 27-28.

27 Approbatae Constitutiones regni Transylvaniae et Pratinm Hungariae eidenr annexarunr: the law corpus of the
Transylvanian legislation, codified between 1541-1653, compiled on the order of Prince Gy6rgy Rakoczi
IT in 1653. (Sandor Kolosvari and Kelemen Ovari, trans., Magyar Torvénytir: 1540—1848. évi erdélyi tirvények
(Budapest: Franklin Tarsulat, 1900), 1.) The use of Approbatae Constitutiones as an argument is not unique
to the Supplex. As highlighted by Victor Neumann, starting with Inochentie Micu-Klein, the herald of the
Romanian Enlightenment, this played an important role in the political struggles of the Romanians. Victor
Neumann, Tentatia lui homo enropaens (Bucharest: Polirom, 2006), 139-40.

28 Kollo, Supplex: Libellus 1V alachornm, 53—57.

29 Approbat. Const. P: 1 'T: VIIL Art.: I, in Kolosvari, Ovari, Magyar Tirvénytir. 1540—1848. évi erdélyi
torvények, 22. “Quamvis Valachica Natio in Regno inter Status reputata non sit et ipsius religio e receptis non sit,
nibilominus tamen, donec illae propter emolumentum Regni tolerabuntur, sequentia ecclesiastici observabunt ete.” Kol6,
Supplex: Libellus Valachornm, 54-55.

30 “complures Patriae cives” Ibid., 56.

31 Ibid., 55-58.

32 Ibid., 60-61.
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would make morality possible.” Therefore, the predecessors of monatrch Leopold
II—including Leopold I, Maria Theresa and Joseph II, who fully understood

?H__were trying to change the

“the natural and real rights of men and citizens
situation of the Romanians. According to the authors of the plea, their charters,
orders and commands were useless, because the diets openly opposed them.”

The authors emphasize in their arguments that since the rights had never
been lost, they were still in effect. Based on this claim, the aim of the plea was
not to achieve new rights and overthrow the constitutional order of the country,
but to reestablish the Romanians into their earlier position of equal rights. They
wanted to achieve this with the help of the monarch. Alternatively, there was
the declaration of their deprivation of rights, which could only be interpreted
according to the authors as the dismissal of the agreement. They thought it
meant the restoration of the relationship between the two nations before the
agreement, and this relationship was war. In such a case—six years after the
Horea trevolt®—they foresaw the danger of a new peasant rebellion, which
could be started by the Romanian peasantry if they continued to be treated
differently than the peasants of other nationales.”

The authors of the Supplex phrased their actual requests in five points.
These were the following: First, the phrases “received,” “tolerated,” and “does
not belong to the Estates of this land” had to be withdrawn once and for all,
and the Romanians had to be repositioned to citizens of the country with equal
rights. Second, the old-established equality of the Romanians had to be restored.
Third, all groups of Romanian society, regardless of religion, had to enjoy
equal treatment to the other nationales. Fourth, in the parishes, seats, districts
and counties the officers must ensure that the Romanians get representation in
proportion to their numbers. And finally, the counties, seats and parishes that
had a Romanian population must be allowed to use a Romanian name, t00.™

33 Szics, “Természet, jog, teologia,” 103.

34 “qui equidem pura et simplicia tum hominis, cum civis inra intellexit” KONG, Supplex: Libellus Valachornm, 64.
35 Ibid., 62-69. The myth that the monarch did everything to help the people of the monarchy and his
orders were hindered locally was widespread among the people. For further information: Gyéngy Kovacs
Kiss, A Habsburg-uralom erdélyi kiteljesedésének folyamata a korabeli magyar emlékirodalom ldttatdsiban, 17. s3dzad
vége — 19. szdzad eleje (Kolozsvar: Erdélyi Mizeum-Egyesiilet, 2000).

36 A revolt of Transylvanian Romanian peasants at the turn of 1784-1785. Its leaders were three serfs:
Horea, Closca and Crisan. 1. T6th, Az erdélyi romdn nacionalizmus elsd szazada, 222-28.

37 KOol6, Supplex Libellus Valachornm, 62—64, 68—69.

38 Ibid., 69-72.
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As can be seen, the requests aimed to reestablish rights and achieve equal
legal status with the Hungarians, and not to acquire additional rights. As an
example, they followed the continuous grievance policy of the Hungarian estates
that were present until 1838. The reference basis in this case was “the truths of

2 <<

nature,” “the basic laws of civil society” and the “agreements bound,”” i.e. the
norms and conventions of customary law. The use of the argumentation based
on the concept of social contracts made it possible to refer to an imaginary status
based on natural law interpreted as supreme truth. The plea was consequential
in using the terms restoration and reestablishing, trying to draw the Romanians near
this status. Thus, the words restoration and reestablishment do not refer to the past;
the authors used the legal methodology of the period to describe their demands
regarding the future political situation of the Romanians.

Another key characteristic of the Supplex Libellus 1 alachorum is that although
we cannot yet speak of nationalism in its modern form, the document bears the
first signs of the evolution of a new group identity that was not Church-based.
One of the main arguments of the plea was the primordiality of the Romanians.
It finds evidence in support of the view according to which the Wallach people
were the oldest inhabitants of Transylvania and the descendants of the veterans
settled by Traianus in the region in historical sources and similarities in language,
morality and customs. This can be considered the first sign of a cultural-national
model, but it appeared only among the intellectuals at the time. The identity of
the Romanian peasantry consisted of totally different elements.*’

In the plea, there another idea emerges that was going to be very important
later, and that was the need for the education of the Romanian people:

Nothing can be expected from the education of this nation while its
clergy and nobility are kept in squalor, and because of this there is no
accession in diligence; rather, ignorance, indolence, and slothfulness
come from it, together with those greater sins to which it usually gives
birth, for the destruction of the province."

2

39 “aequitati naturali principiisque societatis civilis pactisque conventis inniti petita haec e supradictus abunde patet
Tbid., 70.

40  Ibid., 47; On the identity elements of the Romanian peasants of the Apuseni Mountains at the end
of the cighteenth century see: Aron Kovics, “A magyarellenesség és a nacionalizmus kérdése a Horea-
felkelés kapesan,” in X1. RODOSZ Konferenciakitet, ed. Tinde Székely (Cluj-Napoca: Romaniai Magyar
Doktorandusok és Fiatal Kutaté Szévetsége, 2010), 209-21.

A1 “wnlla Nationis huius quamdin eius Clerus et Nobilitas in abiecto statu conservabitur sperari possit cultura, proinde nec
industriae nlla accessio, sed potins ignorantiam, desidiam et ignavian cum omnibus quae abinde generari solent vitiis maiora
adbue apud ipsam, in desolationem Provinciae” KON, Supplex: 1ibellus 1 alachornm, 69.
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The clergy and nobility, as the two determinant groups of Transylvanian
Romanian society, were given an extraordinary role in this statement. Thus,
the enrichment of the whole nation, expressed with the phrase “accession in
diligence,” depended on their education. Their ignorance and indolence led to
the failure of progress. This endeavor, since there was no organic concept of the
nation as a living being, was, implicitly, in the interests of the state.*

The Supplex Libellus 1 alachorum was followed by several petitions from the
circles of the Orthodox and Greek Catholic prelacy. In these, the methods
of argumentation and the principles from the pleas of 1791 and 1792 return;
however, they are now parts of a partially or totally different system of concepts.”
The document handed over to the monarch in 1834 by Ioan Lemeni* and Vasile
Moga,” with a reassurance from commissioner Ferenc Wlassits,* also fits into
this tradition. The plea itself was completed only some months before the
reopening of the diet, which had been a burning demand for about a quarter of
a century. It was supported by commissioner Wlassits because he considered it
as a tool for the weakening of the liberal opposition, which was gaining ground.
The plea consciously relies on the traditions of the documents written in the
beginning of the 1790s, and its aim was to renew the pleas of the Supplex: Libellus
Valachorum. The authors based their work on the monarch’s reply to the Supplex
Libellus 1 alachorum, dated 21 July, 1792. This reply made a declaration of intent
to eradicate the grievances of the Romanian people; however, as the authors
pointed out, this had not been realized in the 41 years that had passed between
the two pleas. As they emphasized, this was in spite of the fact that during this
time there had been two attempts® to start a rebellion, while the Romanians had

42 On the Viennese government’s educational policy in the Enlightenment age and the connection
between education and state interests, see: lacob Marza, “Conceptul de educatie in gandirea iluminist-
romantica a romanilor din Transilvania,” in Istoria Romdniei prin concepte: Perspective alternative asupra limbajelor
social-politice, ed. Victor Neumann and Armin Heinen (Iasi: Polirom, 2010), 81-98.

43 For the pleas written between 1792 and 1834 see Gyémant, Migcarea nationald a roménilor din Transilvania
intre anii 1790 si 1848, 119-29, 250—68.

44 loan Lemeni was Greek Catholic bishop of Fagaras from 1833 until 1850. Szinnyei J6zsef, Magyar irik
dlete és munkdi (Budapest: Hornyanszky Viktor Kényvkiadéhivatala, 1900), 7:1017-18.

45 Vasile Moga was Romanian orthodox bishop of Transylvania from 1811 until 1845. Nicolae Iorga,
Istoria Bisericii Romanegti §i a vietii religioase a romanilor (Bucharest: Editura Ministeriului de Culte, 1930), 2:221,
238.

46 Ferenc Wlassits was lieutenant-general, the Ban of Croatia. In 1833 he was appointed as plenipotentiary
commissioner of the court of Transylvania, a position from which he was displaced in November of
the same year. Ambrus Miskolczy, “Tarsadalom, nemzetiség és ellenzékiség kérdései az erdélyi magyar
reformmozgalomban (1830-1843),” Szdzadok 117 (1983): 1077.

47  The authors may be referring to the peasant movements of 1819 and 1831 in the Apuseni Mountains.
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been waiting in peace to have their rights restored and to join the other nationales
in an alliance of mutual cooperation.*®

The authors tried to support their contention that the Romanians possessed
rights in two ways: they referred to the Transylvanian acts and the natural laws,
as in the case of the Supplex Libellus 1V alachorum. However, the demonstrative
argumentation already differed from the plea of 1791: the social contract theory
was no longer part of the argumentation, which was based on concepts of natural
law, and its arguments concerning public law did not try to present Romanian legal
equality on the basis of customary law anymore. Its fundamental idea was that
the Romanians were not to be excluded from the national rights and monarchical
benefits, neither through nature nor by law.* On the contrary, nature guaranteed
them the same rights as the other nationales and all the benefits of the law. Via this
formula, the plea of Lemeni and Moga delimits the “acts of laws rooted in human
nature”; that is, the natural laws and the acts that are ideally codified based on
this law. Since it saw the Romanians as entitled to equal rights “designated by

nature,”!

indirectly it declares that all acts that deprive Romanians of such rights
and benefits are contrary to natural law. The same formula is repeated by the
authors again at the end of the plea in a different way. Here, in order to prove the
just nature of the requests, the basis of reference was the fact that they are rooted
in nature, so “they can never be ripped out of their hearts.”>

In addition to the arguments based on natural law, the plea used other
methods as well to try to achieve the restoration of former rights.”” Alluding to
the fact that the Romanian nobility and also the free men had the same rights
as the respective groups among the Hungarians, Saxons and Székelys, the latter
three could not demand any privileges over the Romanians. According to the
plea, the determination of the three estates of the realm, the three nationales,

constituted such a privilege, so the plea sought recognition of the Romanian

48 Ioan Lemeni and Vasile Moga, “Memoriului episcopilor Lemeni si Moga 1833/1834,” Published as
an annex of Laszlé Gyémant, “Memortilor romanilor ardeleni din 1834, Awnnarul Institutului de Istorie si
Arheologie Cluj-Napoca 17 (1974): 113-14. Zoltan 1. Téth, Az erdélyi és magyarorszagi romdn nemzeti mo3galom
(1790—1848) (Budapest: Akadémiai Kiadd, 1959), 66-67; Laszlo Gyémant, Miscarea nationald a romdinilor din
Transilvania intre anii 1790 5i 1848, 130; Berindei, ed. Constituirea Romaniei Moderne, 174-T5.

49 “Quod supplicans natio Vallachica nec a natura, neque etiam per Leges a Juribus et Beneficiis regnicolaribus extlusa
site” Lemeni and Moga, “Memoriului episcopilor Lemeni si Moga 1833/1834,” 111.

50 ure [...] in ipsa natura humana radicentur” Ibid., 113.

51 “natura enim eandem quogue qualificatam esse, guo juribus concivitatis”

52 “illa exc animis ejus numquanm evelli poternnt ita” Ibid., 114-15.

53 “Cum ergo per santionandam publicam Legem super Repositione Valachorum in Statum avitum systema Transilvaniae
non modo turbaretur” 1bid., 112.
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community as the fourth natio.>* At the same time, the plea rejected the idea that
the epithets related to tolerated legal status could be applied to the Romanians
and that the Romanians would not count as a part of the constitutional system
of the Grand Principality of Transylvania. The plea approached the problem
along the logical system of cameral economics: as long as they are not part of
the constitutional system, they should leave the country. In this case, the country
would not find enough people to compensate for their absence, people who
would take on the same burdens without the rights and privileges of the people
living in the country, and without being treated as a constitutional factor.”

Thus, the plea of 1833/34 bears strong affinities with the Supplex Libellus
Valachorum in two respects. The norm-based argumentation concerning
natural laws was partially taken from the Supplex, together with the expression
repositioning (repositione), the technique aiming at the delineation of future political
positions. The real difference between the two documents is that the historical
argumentation that supported the social contract concept of the Supplex: Libellus
Valachorum was neglected. While the Supplex elaborates on the whole history of
the social contract as the foundation of Transylvanian society, it is not mentioned
in the plea of 1834. The cardinal referential basis of this plea is natural law and
concrete acts of law, and not a hypothetically established contract. Apart from
these changes in the legal sources, the logical structure was similar to the one
introduced in the Supplex Libellus Valachorum. The Romanians have always had
these rights, they only needed to be recognized again. The bishops continued
to phrase their requests in the name of the natio, and they wanted to achieve a
status for all social groups that the respective groups with same legal standings
had. Thus, the plea adhered to the conceptual framework outlined in the 1790s.
The aims for the region did not include changing the structure of society, which
would remain within the framework of the estates.

54 Ibid., 114-15.

55 Ibid., 114. Beginning in the second half of the eighteenth century, a new, agrarian-centered mercantilist
economic policy began to emerge in the Habsburg and Hohenzollern monarchies. Its representatives
Johann Heinrich Justi (1720-1771) and Joseph Sonnenfels (1733—-1817) united the economic principles of
the Austrian cameralism with the economic control principles of Western Europe of the eighteenth century.
Sonnenfels, who had a greater impact on the Habsburg state and the establishment of the Josephinist views
than Justi, made a case for the expansion of cultivated lands, technical innovation, and an increase in the
number of producers, that is, for the settling of peasants, whose role was becoming increasingly important
as a result of this. Janos Barta, Ifj., A felvildgosult abszolutizmus agrirpolitikdja a Habsburg- és Hobenzollern-
monarchiaban (Budapest: Akadémiai Kiadé, 1982), 148-60.
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The pleaof 1834 was sent out forassessment by the court to the Transylvanian
chancellery, which replied with its 1792 rejection of the Supplex Libellus
Valachorum as an answer and forwarded the plea itself to the diet. This latter
could not discuss it because it was dissolved. After the failure of this document,
the next plea was handed over to the monarch by Vasile Moga, acting alone, in
July, 1837.°° In this, one discerns a significant change in strategy compared to
the former pleas. The set of questions were narrowed down to Fundus Regius
by the authors with the open aim of exploiting the disagreements between the
Hungarian nobility and the Saxons. Of its five points, three concerned only
the Romanians living in that region. The plea submitted in 1837, like the one
submitted three years eatrlier, lacked the historical introduction related to the
social contract. The most important difference was that even the elements
functioning as norms disappeared from the plea, and their place was taken by a
positivist legal approach. The only legal source here is the codified acts of law.”’
In addition to references to these acts, instead of allusions to natural truths,
the authors introduced elements in the plea that played important roles in the
coming years, such as morality and culture. This theme appears at the beginning
of the document, in a part clarifying the role of the clergy:

All the clergy of a religion, consequently also the not united Greek
clergy, are considered educators and promoters of religion, morality,
as well as evanescent and eternal happiness, and for this progressive
force to have the desired effect, they must have the necessary authority
to educate the common people.”™

In the citation, the clergy is presented as the leading group of sociallife. According
to the authors, the role of the clergy is to educate the common people and be a
“progressive force” through religion and morality. They are the ones who guide
the people in the direction of evanescent and eternal happiness.

56 Endre Aratd, A magyarorszdgi nemzetiségeke nemzetiségi ideoldgidja (Budapest: Akadémiai Kiado, 1983), 181.
The plea was first published among the documents of the 105" assembly of the diet under number 77,
with the title “The Plea of the Not United Greek Bishop,” in the documentary book of the Diet: Erdély
Nagyfejedelemség 1837" esztendiben Aprilis 17°* N. Szeben szabad kirdlyi virossaban ki-hirderett orszaggyiilésének
iromdny kinyve (Szeben: Hochmesiter Marton, n.d.) 203-11. The Romanian translation of the text was
published in the 1840 volume of the journal Foaie pentru minte, inimd si literaturd.

57  Georg G. Iggers, The German Conception of History (Middletown: Wesleyan University Press, 1983),
14-17.

58 Vasile Moga, “Rugamintea episcopului Grecesc neunit,” part 1, Foaie pentru minte, inimd si literaturd 3,

no. 44 (1840): 345.
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If we read this plea while considering the future positions at which it is aiming
and the intended manner of reaching these goals, the citation is significantly
different from what we have seen previously. Both its goals and the concepts
describing the processes that will lead to them have changed. The goal of innaintare
(progress), as opposed to the concepts of restoration and reestablishment, is
not a concrete concept anymore, hidden behind the restoration of an imagined
ideal state, as it was in the case of the earlier pleas, the goal of which was to
achieve equal legal status and legal rights. This has been replaced by the state
of evanescent and eternal happiness, which is at a transcendent distance. At the
same time, some new key elements emerge that are, purportedly, essential to
the quest to reach future positions, such as morality and culture, the spread of
which is a prerequisite of progress. All of this points to the appearance of the
humanistic ideal of Herder and the impacts of historicism. Herder described
nations as human beings with a soul and a limited lifetime. However different
they are, they each bear a universal humanity and some kind of nobility and
dignity. The aim of their existence is to improve their humanity, which can
be achieved via improving morality and culture.”” The requests of the authors
served this purpose as well. Improving the living conditions of the clergy meant,
in their eyes, the promotion of morality and culture. That is one of the reasons
why they request the establishment of an Orthodox Seminary in Nagyszeben
(Sibiu) and the release of clergy from the onerous burdens of corvee, tithe and
taxa. They also wanted the clerics to receive canonica portio, and they requested that
the Orthodox clerics in Fundus Regius should be entitled to allowances from the
cassa allodialis. Their last request was that the Romanians in Fundus Regius have
the right to hold public office, learn trades and be accepted by guilds.”

The authors defined the above requests based on the “justice and rights of

296

the poor Romanian people.” Their public legal argumentation is similar to that
of the 1833/34 plea, leaving speculative legal interpretations behind. They refer
accurately to acts and rescripts in each case. 32 of the 34 acts referred to in the
plea were created after 1791. In addition to all of the above, securing progress

through culture also appeared as an aim in the justification of the requests. The

59 Iggers, The German Conception, 61—73. The ideas of Herder have been present in the cultures of the
Hungarian Kingdom and Transylvania since the end of the eighteenth century. For the responses to these
ideas see: Janos Rathmann, Filozdfia és irodalom hatarin (Budapest: Kalligram, 2014), 135—45.

60  Moga, “Rugamintea episcopului Grecesc neunit,” part 1, 345—46.

61  Idem., “Rugamintea episcopului Grecesc neunit,” part 2, Foaie pentrun minte, inimd §i literatura 3, no. 45

(1840): 353.

60
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document supports the request for the release of the clergy from the burden of
paying the tithe with the 60™ Articulus Novellares® of the year 1791, and argues
that the Romanians are superior in numbers within the population and that their
request concerning the tithe is in accord with the monarchial will, that is, with

26,

“improving the culture of the people through the clergy.”® They use the same
arguments for the entitlement to allowances from the allodial funds as well: the
Saxon villages finance their clerics, teachers and village schools from the allodial
funds, from the incomes of allods, mills, taverns, lands and funds. According
to the authors of the plea, the Romanian communities in Fundus Regius must
do the same, and their investments will be paid off by in the form of cultural
progress: “but those as beatific consequences would fall back to them because
of the proper talent of the clergy, and through the progtress of culture,”® they
write. Since according to the authors of the petition the Romanian people did not
or (for an unspecified reason) could not consider this goal significant enough,
such support must be ordered by the government.®

Thus, the petition of 1838 differs from the earlier ones both in form and
legal argumentation. In comparison to the Supplex: Libellus Valachorum and the
petition of 1833/34, the greatest change can be found in its legal philosophical
foundations. The references to social contracts, natural laws, and phenomena
functioning as norms are replaced by a positivist legal approach. The authors cite
concrete acts of law and monarchial orders. They support their requests with
exterior, not legal, but moral and religious arguments, such as the preponderance
of Transylvanian Romanians and the need to spread morality and culture. Parallel
with the shifts in the arguments, the aim of the plea changed as well. The main
goal was not to secure rights, although this still played an important role, but
rather to establish the right circumstances for the development of an organic
nation.

62 'The person preparing the legal argumentation of the plea cites the first sentence of the 60™ articulus
novellares of 1791 (De libero relgionis Graeci ritus dis-unitorum exercitio) only partially: “Relzgio orientalis
graeci ritus non-unita, quae juxta leges hujus provinciae hactenus inter tolleratas religiones recensita fuit” and referring to
its past tense, it considers the Romanians as a people of accepted and not just tolerated religion. The whole
of the article does not say that Orthodoxy is an accepted religion, but it supports the Orthodox people in
their free practice of religion and orders that they must be treated properly according to their feudal state.
Concerning public taxation and other services, they should not be encumbered more than others. Kolosvari
and Ovari, Magyar tirvénytar: 1540—1848. évi erdélyi tirvények, 546.

63 Moga, “Rugamintea episcopului Grecesc neunit,” part 2, 353.

64 Ibid., 354.

65 Ibid.
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Shortly after beginning the discussion of the plea, the diet of 1838 established
a committee to examine the document. It had a mandate until the next diet to
clarify the grievances of the Romanian people. The Saxon Universitas used the
time thusly won to begin collecting materials as early as June, 1838 in order
to refute the arguments of the plea, so by January, 1842, when the plea was
presented to the new diet, they had a complex argument against it. The only
declaration of the committee appointed by the previous diet, which was in favor
of the Romanians, was related to the practicing of trades. It recommended
rejection of the request for tax exemption for the clergy and advised that the
document itself be handed over to the Systhematica Deputatio. This decision meant
that the plea had failed.®

The opportunity for a further plea came with the draft bill of 1842, which
aimed to change the official language of Transylvania to Hungarian, and the

debates concerning it.”

Bishop Vasile Moga wanted to exploit the disagreements
between the Saxons and the Hungarians, and he hoped to get the support of the
Hungarian estates for his plea. The compilation of the document was started
by Aron Budai,” who belonged to the circles of Moga. The first version of the
plea produced at the time was sent to the Greek Catholic bishop Ioan Lemeni by
Moga. Lemeni commissioned Alexandru Bohatel, a lawyer in Kolozsvar (Cluj),
to finalize the document. It was presented on 20 January, 1842.%

This plea differs from the others in many aspects. Its subjects are defined
as the citizens (cetatenii), and it is addressed to the diet, not the monarch. The
context of its preparation included in the text is also different compared to the
earlier pleas. The authors put major emphasis on the question of the changing
of times. This served as the starting point of their argumentation as well. They
considered their own age as an age of the extension of rights, and they based the
whole plea on this idea. “Now, when the voice of freedom and liberty is heard
in the whole enlightened world,” the authors characterize their age, “people not
free are liberated, and those who were outside of the shield of the constitution

66 Gyémant, Miscarea nationald a romanilor din Transilvania intre anii 1790 5i 1848, 256-59.

67 The draft itself was met with an intense response among Romanians. Several of the most important
Romanian program articles of the first part of the nineteenth century were formulated at this time, for
example the Rowminii si maghiarismul by Baritiu and the O focmeald de rugine 5i o lege nedreapta by Simion Barnutiu.
68 Aron Budai was the secretary of the Gubernium, the central government of Transylvania. He also
served as a notary of the Romanian Orthodox Diocese of Nagyszeben (Sibiu). His brother was Ioan Budai-
Deleanu, a prominent figure of the Transylvanian Romanian Enlightenment. Awnalile Societatei Academiei
Romane: Sessinnea annnlni 1870 (Bucharest: Noua Typographia a Laboratoriloru Romani, 1871), 3:115.

69  TIbid., 259-62.
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will be taken in.”””" In the age of an extension of constitutional rights, the writers
of the plea referred to “the holy voice of freedom” as well, the words of which,
in their view, should be understood by the lawmaking establishment.”

The concept of freedom, which is a focal part of the argumentation, played
a key role in the Romanian literature of the period. Gheorghe Baritiu, the most
influential Romanian publicist of the 1840s, stated in one of his early program
articles, entitled Serzitori classicii (Classical Authors), that cultural development is
the measure of the state of a nation. Thus, when writing about classics, he went
beyond its interpretation as the highest stage of literature and described it as the
desirable state of nations. Using Herder’s analogy, he saw it as the adulthood
of the nation, which he considered to be a living entity, and the pinnacle of its
development. He declared freedom to be the most important precondition of
achieving this state, which made the “development of the forces” and the work
of the genius possible. Considering this from the opposite point of view, he
interprets the loss of freedom as the extinction of the medium providing for the
flourishing of the nation and as the starting point of the nation’s death.”

The authors of the plea see the state as the depositary of freedom
interpreted in this way. The diet, as a “representative establishment,” has the
task of guaranteeing this to the people governed by forming law and order and
contributing to the material and intellectual welfare of the people,” which is
the most important long-term aim of the plea itself. The authors also consider
that its task is to bind outsiders to the country and lift up people who have been
deprived of their rights to the status of active practitioners of rights. They think
that acting this way ensures that all of the people can enjoy the benefits of the
constitution and the delights provided by it, which indirectly strengthens the
security of the homeland.™

One finds another positive legal argument in the plea, in addition to the one
concerning the spirit of age and freedom. This one is a method familiar from the
Supplex: Libellus 1 alachornm, referring to existing but neglected rights. The authors
of the plea of 1842 were also asking for the restoration of these rights and,
through this restoration, the improvement of the situation of the Romanians.

70 Ioan Lemeni and Vasile Moga, “Rugimintea episcopilor Moga si Lemeni,” in T. V. Picatian, Cartea de
aur (Sibiu: n.p., 1902), 1:159-60.

71 Ibid., 150-51.

72 G. Baritiu, “Scriitori clasici,” Foaie pentru minte, inimd i literaturd 1, no. 16 (1838), 123-28.

73 Similarly to the plea of 1837, in this document the contention is also made that the spread of morality
and culture and the “Gnsellectnal welfare” of the people ate the key to the nation’s development.

74 Lemeni and Moga, “Rugimintea episcopilor Moga si Lemeni,” 151, 154-55.
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The real difference between the two documents is that in the plea of 1842
the demand for the restoration/reestablishment of rights is not an integrated
part of the framework of a social contract anymore. The authors simply used
the trope according to which the Romanians of Fundus Regius, as the oldest
inhabitants, had these rights when the Hungarians invaded the Carpathian Basin
as a historical argument. This situation, according to their interpretation, was not
changed by the Hungarian conquest of the Carpathian Basin or by the arrival
of the Saxons. Their rights were confirmed upon the arrival of the Hungarians
and the Saxons, so they considered all privileges on the land of Fundus Regius
valid for the Romanians as well. They interpret the Andreanum of Andrew 1I in
this way, but they also refer to several monarchial decrees from the eighteenth
century.”

Based on all of this, the authors question even the notion that Fundus
Regius should be called Saxon Land. They support this idea with the argument
that according to the census of 1838, most of the inhabitants of the region were
Romanians, and the privileges of the territory had not been granted exclusively
to the Saxons by Andrew II. They also tried to annul the argument of the Saxons,
according to which, although they only rule one-sixth of the country, they pay
one-third of its taxes. The authors consider it a false argument, since most of
these taxes were paid not by Saxons, but by the Romanians of Fundus Regius.”
Thus, they introduce the Romanians as legal equals to the Saxons, but superior
in numbers and representing greater economic power.

On the basis of this, they request that they be repositioned into their
existing civil liberties, which had been taken away from them by some “egotist

277

elements””” of the Saxon nation. As opposed to earlier pleas, the authors do

not simply avoid mentioning the deprivation of rights; there is no discussion of

75 Ibid., 151, 153-54. Moga started to collect the legal arguments in 1840, when he asked the Orthodox
clergy to send all old documents that could be used for national purposes to the archives of the commissary.
Gyémant, Miscarea nationald a romanilor din Transilvania intre anii 1790 si 1848, 140.

76 The question of the economic roles and influence of the Saxons was brought up by the Saxons
during the debate concerning the official national language in 1842. The authors were reacting to this.
Ibid., 260. For example, David Prodan presents the commercial data of the period between 1830 and 1832
to demonstrate the role of the Romanian traders. In this period, the Romanian and Greek traders paid
seventeen and a half times as much in tolls as the whole Saxon trading community. Prodan, Supplex Libellus
Valachorum, 429.

77 Egotism as a concept also appears later in the article Unele pregatiri of Gheorghe Baritiu. In this work,
the author names rationality as the only source of just law and the foundation of the relationships among
people. Egotism is the counter-concept of a justlaw. Itis “@ passion outside of the realm of the intellect.” Georgie
Barit, “Unele pregatiri,” part 2, Foaie pentru minte, inimd i literaturd 7, no. 5 (1844): 33-35.
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the corruption of acts either, the only problem supposedly being the execution
of these acts. As a consequence, when the administration acknowledges these
rights again and ensures their execution, the situation of the Romanians will be
reestablished.”™

What practical steps did they consider taking in order to reestablish the status
of the Romanians? One of the aims of the plea was to solve the administrative
and religious representation of the Romanian inhabitants, since the Romanians
did not delegate any of the representatives of Fundus Regius to the Diet. The
gravity of this issue derived from the privileged role of the representatives of
interests. The authors, as was noted at the beginning of the plea, considered
the representatives to be the depositary of the financial and intellectual welfare
of the people through their ability to establish justice, law and order, which
were seen as the preconditions of the flourishing of an organic nation. Without
representation, their “misfortunes” would not be heard, and no one would
attempt to remedy them. According to the petitioners, the Saxons, who were in
control of the political and administrational institutions, worked only to secure
their own interests. Their aim was to reap all the benefits of the administration
and, since there were no proper regulations, to exclude the Romanians from
every level of administration, even including the administration of the villages.”
Although according to the authors of the plea the Romanians had a youth
“properly trained for all intents and purposes,” they were never given access to
positions within the administration. Like the sons of lesser nobility, they were
not welcomed by the Saxons to work with their magistrates. The administration
tried to discourage them from pursuing professions, and if they do not succeed,
there is no hope of any kind of magisterial promotion.*’

The other significant question for the Romanians was the matter of the
county and town bursaries. Since the Saxons reserved the right to manage these
institutions themselves, the incomes of the bursaries were used for the benefit
of the financial and intellectual welfare of the Saxons. They helped further
the education of Saxon students with scholarships from these bursaries, and
they also came to the aid of the Saxon churches with significant amounts of

78 Lemeni and Moga, “Rugimintea episcopilor Moga si Lemeni,” 151-54.

79 Ibid., 154-55.

80 Ibid., 156-57; in the 1840s, it resulted in serious responses when the Saxon authorities declined the
application of three young people from Brasov, who graduated from the Piarist Lyceum of Cluj, for an
internship, referring to the state of their religion as “Zolerated”” Ambrus Miskolczy, A brassdi romdn levantei
kereskeddpolgdrsdg kelet-nyngati kigvetitd szerepe (Budapest: Akadémiai Kiado, 1987), 140.
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money, while the Romanians were excluded from these benefits. According to
the Romanians, this was done deliberately in order to ensure that the Romanians
remained uneducated. Education, they believed, was the only path to cultivation,
which was important for the development of the nation. The authors thought
that this was motivated by fear: “If they are denied ways to earn their bread,
then the great things born of the genius, the spirit, go into a deep sleep. A dream
falls over them, and they are suffocated if their body has no ailment.””®' Thus,
according to the authors of the plea, the Saxons were afraid of the awakening
national consciousness and national spirit of the Romanians. From the Romanian
point of view, funds were available to finance education, and the development
and spread of culture would lead to works of genius so that the nation would be
able to fulfil its fate and reach its classical state.

These demands were justified with the mention of several other financial
grievances. According to the authors, this fear is the reason why the Saxons
excluded the Romanians and the Hungarians from the guilds, and this is why
the Romanians of Fundus Regius did not have the right to engage in forestry or
tavern keeping and had no shate of the yields from the common lands.* Another
disputed issue in the plea is the question of the tithe, since the Romanians had to
pay the tithe to the Saxon clergy instead of their own Orthodox clerics. The latter
had to do their own husbandry, and, as the plea puts it, even the Greek Catholic
clerics get only a small amount of money as a favor.*’ Similarly, the issue of
boundaries arose after the agricultural transformations of the age. The bishops
complained that the Saxons held back the related documents, and in cases of
disputes, the Romanian communities could not prove that they had owned certain
lands for several generations. According to them, the Saxons used legal acts to
take away these lands, thus stealing the ancient heritage of the Romanians. As
far as the petitioners knew, the Saxons established special committees to control
the boundaries and drive away the Romanians or impoverish them in Fundus
Regius. In their assessment, this practice was possible because the first level of
jurisdiction was in Saxon hands, as was the highest judiciary forum.**

The fate of the document did not differ much from the fate of the earlier
documents. It was sent to committee after a short debate at the diet; the
committee asked the Saxons to give an assessment, and the Saxons refused to

81 Lemeni and Moga, “Rugimintea episcopilor Moga si Lemeni,” 157.
82 Ibid., 156-58.

83 Ibid., 159.

84 1Ibid, 160.
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discuss the plea. It surfaced again in February, 1843. This is when it was sent to
the Systhematica Deputatio, which rejected it.*

If one examines the pleas side by side, the key concept in each of them,
with the exception of the plea of 1838, was repositioning (reponere, repositione,
repunere), but the meaning of this concept changed significantly over time. In
the case of the Supplex Libellus 1 alachorum, the argumentation based on social
contracts and the customary law definition of feudal rights was replaced with a
positive legal argumentation built on actual acts of laws. On the other hand, in
the plea of 1838 the concept of handling nations as living beings is unmistakably
recognizable, together with the idea of their rise through civilization and culture.
This change of paradigms caused a change in the aims of the pleas as well.
Eventually, their main aim was not merely to secure rights, but to establish
auspicious circumstances for the development of a nation conceived of as a
living being, The goal became to prepare for cultural development and establish
the conditions necessary for culture to flourish.* Thus, although at first glance
the argumentations of the documents seem to have a lot in common, in fact
one can clearly discern how the community-related concepts of Transylvanian
Romanian Romanticism started to gain ground, while at the same time the tropes
appearing in the Supplex: Libellus 1 alachorum started to undergo a transformation.

Together with the conceptual changes, significant changes can be detected
both in the structure of Transylvanian Romanian society and in its relationship
with the public spheres. By the end of the 1830s, a clerisy had been formed,
which was low in number, but together with the foundation of the Transylvanian
Romanian press, it acquired significant cultural influence. Beginning in the 1820s,
the Transylvanian press began to quicken, and with the establishment of the
Hungarian Erdély: Hirads in 1831, a liberal newspaper came into existence, which
aimed not only to report news, but also to form public opinion. The Romanians
followed this trend with a bit of a delay. In 1837, after the unsuccessful attempts
of loan Barac, George Baritiu founded the papers Foaie pentru minte, inima si

85  Gyémant, Miscarea nationald a romdinilor din Transilvania intre anii 1790 i 1848, 262—68.

86 The primarily literal and cultural programs and ideas that aim to build the foundations of the national
culture are very prevalent among the Romanian intellectuals of the period. These are present in the press
until 1848. A non-exhaustive list of examples: A din Ungaria, “Romanii in privinta literaturei,” Foaie pentru
minte, inimd §i literaturd 6, no. 25-26 (1843); Baritiu, “Scriitori clasici”; Baritiu, “O incercare de traductie,”
Foate pentru minte, inimd i literatura 8, no. 33 (1845); Timotei Cipariu: “Critica si redactorii,” Organuln Luminarei
1, no. 2 (1847); Ioan Rusu, “Ceva despre ortografia latino-romaneasca,” Foaie pentru minte, inima i literaturd
1, no. 10 (1838); loan Rus, lcoana pamentului san carte de geografie, vol. 1 (Blaj: Tipografica Seminarului, 1842);
J. J. Mény, “Idei despre cresterea poporului,” Gageta Transilvaniei 9, no. 57 (1846).
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literaturd and Gazeta de Transilvania, which soon became the central media of the
Romanian clerisy. The importance of the two newspapers is eloquently illustrated
by the fact that at its first appearance the former had about one hundred
subscribers, but by 1842 this number had grown to 630 and by 1848 it had
grown to 820.7 The press became a part of everyday life and the most important
opinion shaper by the 1840s, as was true in the case of Hungarian politics.
Organs of the press involved groups of people in political life who earlier had
had only shallow contact with it; with the establishment of new genres, it altered
the frameworks of the expression of political opinion; and by furthering the
emergence of a new terminology, it changed the linguistic elements of politics
as well.®® In this aspect, the two Romanian papers of Brassé (Brasov) can be
considered exemplary. Thanks to the work of Baritiu, these papers added huge
intellectual energies to some of the political debates. Their significance is further
enhanced by the fact that through translation of the most important Hungarian
and Saxon writings, the papers created opportunities for Romanian intellectuals
to join these debates in their own language. As intellectuals were beginning to
gain ground in this way, the influence of the bishops as political leaders was
weakening, and with the publicity of the press, the role of the pleas as the only
forum for the demonstration of public political opinion was over. In light of
all this, the 1830s bore witness to radical changes in the ideological foundations
of political thinking, in the ways and scope of political activity, and in the social
status of the participating entities. Taking this into consideration, we can say that
although the Transylvanian Romanian political movements of the 1790s, 1830s
and 1840s are intricately intertwined, they cannot be discussed as part of a single
movement or period.
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Vlasta Svoger

Political Rights and Freedoms in the Croatian National
Revival and the Croatian Political Movement of 1848—1849

Reestablishing Continuity

Based on an analysis of chief programmatic texts from the period of the Croatian
National Revival and the Croatian Political Movement of 1848—1849, as well as articles
published in Zagreb liberal newspapers, this paper illustrates how the Croatian intellectual
elite advocated political rights and freedoms in the first half of the nineteenth century.
Following the tradition of the Enlightenment, the elite interpreted them as natural
rights. While the focus in the first decades of the nineteenth century was on the idea
of enlightening the people and the right of the people to nurture their native language,
in the 1840s other rights were also included. In the revolutionary year of 1848, the
formulation of political rights and freedoms was most complete.

Keywords: political and civil rights and freedoms, Croatia, first half of the nineteenth
century, Croatian National Revival, Croatian Political Movement of 1848—1849, Zagreb
liberal newspapers

Introduction

This paper presents the manner in which the idea of natural law was received
and then gradually concretized through the advocacy of political and civil rights
in Croatia in the first half of the nineteenth century. Leaning on the political
ideas of the late Enlightenment and debates of Enlightenment philosophers
and thinkers on the concept of natural law, the Croatian liberal intellectual elite
introduced political and civil rights and freedoms as an important subject of
political discourse in 1830s and 1840s, a period marked by the movement called
the Croatian National Revival (in Croatian, Hrvatski narodni preporod) and the
Croatian Political Movement (Hrvatski politicki pokret) of the revolutionary
years 1848-1849. Both movements thus reestablished the continuity of the
discourse on social reforms in Croatia after several decades of quiescence.

The Croatian National Revival (also known as the Illyrian Movement) was a
national, cultural and political movement in Croatia, the main stage of which was
the period between the launching of the newspapers Novine horvatzke (Croatian
Newspaper) and Danicga horvatzka, slavonzka y dalmatingka (Croatian, Slavonian
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and Dalmatian Morning Star) in 1835 and the outbreak of the revolution in the
Habsburg Monarchy in 1848. The movement emerged out of the political, social
and economic development that had been underway in the Croatian lands since
the late eighteenth century and was related to the nation-building processes in
Europe, in particular the shaping of Slavic nations and the Hungarian nation. The
initial stage of the Croatian National Revival can be associated with the political,
social and cultural influence of Enlightened intellectuals in several Croatian
lands around 1790, including Maksimilijan Vrhovac, Nikola Skrlec Lomnicki,
Ivan Lovri¢, Josip Volti¢, Tomo Bassegli (Baselji¢) and Antun Mihanovié.
At the time, Croatian lands were politically divided between the Habsburg
and Ottoman Empires, the Venetian Republic and the Republic of Ragusa.
Although united by the beginning of the nineteenth century under Habsburg
rule, Croatian lands remained subject to various jurisdictions in the Austrian
(Dalmatia, Ragusa and Military Frontier) and Hungarian parts of the Monarchy
(Croatia and Slavonia). Thus, in decades following 1790, the political and social
discourse of the Croatian intelligentsia, especially in Croatia and Slavonia, which
at the time was considered the main integrative factor, was imbued with the
political disintegration of Croats living in the Monarchy. The specific political
position of Civil Croatia within the Lands of the Hungarian Holy Crown was
defined by the so-called municipal rights (zura municipalia). According to these
rights, Croatia was entitled to a certain degree of autonomy, which included
its own legislative and administrative bodies, i.e. the Croatian Diet, the Banus
(governor), and the county administrations and courts. Since the Hungarian Diet
of 1790, as a result of the experiences of absolutistic rule under Emperor Joseph
II, Croatia became more dependent on the Hungarian public administration
and tax system, which exerted a considerable influence on Croatian-Hungarian
political relations in the first half of the nineteenth century. In that period, the
Croatian nobility was faced with pressure exerted from two sides: centralistic
and even absolutistic tendencies of the Court in Vienna on the one hand and
the efforts of the Hungarian nobility to build a strong Hungarian national state
within the Monarchy on the other. In this complicated situation, the Croatian
nobility was not able to create and implement its own policy, and gradually
it gave way to the Hungarian policy of social, political and cultural reforms,
concerning in particular the introduction of the Hungarian language into civic
life and educational institutions. In the 1830s, a generation of young Croatian
intellectuals emerged, mostly of common origin, which started the movement
that was originally oriented around various cultural issues as integrative factors
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of the Croatian nation (standardization of the Croatian language, newspapers
on the Croatian language, cultural societies), but later grew into a comprehensive
national and political movement. The Croatian language was initially intended
to be standardized under the Illyrian name (hence the Illyrian movement). This
name was chosen in an effort to overcome local particularisms and create literary
unity among Croats, which at the time was undermined by the wide array of
dialects, as well as the similar languages and similar dialects of other Southern
Slavic peoples. The idea was formulated by Ljudevit Gaj in his book Kratka
osnova horvatsko-slavenskoga pravopisanja (A short draft of Croatian-Slavic orthography,
1830). A group of young intellectuals gathered around Gaj, and with the support
of Count Janko Draskovi¢ became a leading group in the Croatian National
Revival.'

By the spring of 1848, the movement achieved its main goals: the integration
of different social groups in the Croatian nation (although this process was not
complete in all Croatian regions or among all social groups), the adoption of
Croatian as the official language in Croatia, and the organization of various
cultural, economic and political institutions regarded as necessary for the
transformation of a feudal society and economy into a civil society and capitalist
economy. In the revolutionary years of 1848 and 1849, most of the Croatian
political elite—Banus and Banus’ Council (in Croatian Bansko vijeée), Croatian
politicians, officials and intelligentsia gathered around liberally oriented Croatian
newspapers, with the exclusion of so-called wadaroni or pro-Hungarians—
supported the politics formulated in 1848 in the document Zahtijevanja naroda
(People’s Demands) and consequently in the Croatian Diet. Its main goals
were the territorial integrity of the Croatian lands, an independent Croatian
government, wide autonomy within the Monarchy, transformation of the
Croatian Diet into a modern parliament, and federalization of the Habsburg
Monarchy with all nations enjoying equal political rights. Some members of
the political elite, especially the intellectuals gathered around liberally oriented
Croatian newspapers, requested the legislation of political and human rights.

1 For more on the Croatian National Revival cf. Niksa Stan¢i¢, ed., Hruvatski narodni preporod 1790—1848:
Hrvatska n vrijeme lirskag pokreta (Zagreb: Muzej za umjetnost i obrt, 1985) and Jaroslav Sidak, Vinko
Foreti¢, Julije Grabovac, Igor Karaman, Petar Str¢i¢, and Mirko Valenti¢, Hrvatski narodni preporod — ilirski
pokret (Zagreb: Skolska knjiga—Stvarnost, 1990).
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In Croatian historiography, this phenomenon is called the Croatian (Political)
Movement of 1848-1849.2

The analysis of the discourse on political rights and freedoms in the Croatian
National Revival and the Croatian Political Movement of 1848-1849 is based
on the most influential programmatic writings of the period in question (the
document Zahtijevanja naroda from 1848 being the most important one), as well
as the articles published in the Zagreb liberal newspapers Novine dalmatinsko-
hervatsko-slavonske (Dalmatian-Croatian-Slavonian Newspaper), Danica horvatska,
slavonska i dalmatinska/ Danica ilirska (Croatian, Slavonian and Dalmatian Morning
Star/Illyrian Morning Star), Agramer Zeitung, Saborske novine (Patliament Gazette),
Slavenski Jug (The Slavic South), Siidslawische Zeitung and Jugoslavenske novine (The
South-Slavic Newspaper) in the late 1840s and early 1850s. I have a few reasons
for having chosen these newspapers as the focus of the analysis. Before 1848,
the few journals that were published in Croatian lands were not politically
colored and were allowed to publish only articles previously published in some
of the censored newspapers of the Monarchy. In 1848, due to increased interest
in political events, twelve new journals were published in Croatian, though
they lasted only a few months. Most of them were locally-oriented and did
not address the issues discussed in this paper. Some newspapers that had been
published earlier (for example, Agramer Zeitung and Novine dalmatinsko-hérvatsko-
slavonske) began to write on political issues. Unlike other journals published in
the late 1840s in Croatia, the newspapers on which I focus in this paper were
political newspapers with a wide range of topics and were distributed all over
Croatia. They advocated Croatia’s territorial integrity and broad autonomy,
equal status of all nations in the transformed, federalist Habsburg Monarchy,
and the implementation of moderate liberal ideas in Croatia. Editorial boards
and contributing authors of these newspapers argued for the implementation
of constitutionalism and parliamentarianism, as well as the affirmation and

2 For more on this political phenomenon cf. Niksa Stanci¢, “Das Jahr 1848 in Kroatien: Unvollendete
Revolution und nationale Integration,” Siidost-Forschungen 57 (1998): 103-28; Tomislav Markus, Hrvatski
politicki pokret 1848—1849: Ustanove, ideje, ciljevi, politicka kultura (Zagreb: Dom i svijet, 2000); Tomislav
Markus, Hrvatski politicki pokret 1848—1849. godine: Izabrani dokumenti na njemaikom (Zagreb: Hrvatski institut
za povijest, 2009).
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protection of political and civil rights.” They exerted a relatively strong influence
on the views of the politically involved public in the Croatian lands.*

The ideas of Enlightenment thinkers, and in particular the idea of natural
law;” the notion of the people as the source of power in a state, the right of the
people to rebel against the authorities with whom they were discontent, and
the principles of separation of power, constitutionality and parliamentarianism,
were made concrete in the early liberalism of the first half of the nineteenth
century, and had considerable impact on political thought in the countries of
Western, Central, and South-Eastern Europe.® Also important was the idea
of universal prosperity and the conviction of (some) Enlightenment thinkers
that all people are born equal; this idea, together with the idea of natural law,
became the basis for an understanding of the natural rights of humankind: the
right to life, liberty, property, and the pursuit of happiness. Natural rights are
inalienable and universal, valid for all people, regardless of their race, gender,

3 On the newspapers under discussion cf. Josip Horvat, Povijest novinstva Hrovatske 1771—1939, ed. Mirko
Juraj Matausi¢ (Zagreb: Golden marketing—Tehnicka knjiga, 2003), 58—156, and Vlasta évoger, Zagrebacko
liberalno novinstvo 1848—1852. i stvaranje moderne Hrvatske (Zagreb: Hrvatski institut za povijest, 2007).

4 The politically involved public in Croatia (including politicians, officials, members of the intelligentsia,
officers and clergy) mostly came from urban areas. It is, however, worth mentioning that many teachers
and priests acted as promotors of (political) ideas among their illiterate countrymen in rural areas (inter alia,
by reading them newspapers), and that one copy of the newspaper was read by not only by the owner,
but by at least a few other people. On the influence of the liberal newspapers in the Croatian public cf.
Svoger, Zagrebaiko liberalno novinstvo, 151-5, 167-75. In the eighteenth century the term “public opinion”
meant the opinion shared by many people. However, in the [ormirg period, this term was ideologized by
the liberal bourgeoisie and interpreted as the oppositional voice of educated citizens of common origin
demanding to be represented in the parliament. They identified their own interests with the public interest
in a constitutional monarchy and demanded freedom of the press. During the revolution 1848-1849, they
legitimized their political demands by relating to public opinion. Lucian Hélscher, “Offentlichkeit,” in
Geschichtliche Grundbegriffe: Historisches Lexikon ur politisch-sogialen Sprache in Dentschland, ed. Otto Brunner
ct al. (Stuttgart: Klett-Cotta, 1978), 4:413—-67. Andreas Schulz defined the public at the middle of the
nineteenth century as the educated, politicized and elitist public, who, with the help of education, intend
to become a general civil public. Andreas Schulz, “Der Aufstieg der ‘vierten Gewalt’s Medien, Politik und
Offentlichkeit im Zeitalter der Massenkommunikation,” Historische Zeitschrift, no. 270 (2000): 65-97.

5 Karl-Heinz Ilting, “Naturrecht,” in Geschichtliche Grundbegriffe, 4:245-313.

6 On the influence of the Enlightenment in Central and South-Eastern Europe cf. Laszlé Kontler, “The
Enlightenment in Central Europe?,” in Disconrses of Collective Identity in Central and Southeast Europe (1770—
1945): Texcts and Commentaries, vol. 1, Late Enlightenment. Emergence of the Modern National Idea’, ed. Balazs
Trencsényi and Michal Kopecek (Budapest—New York: Central European University Press, 20006), 33—44;
Paschalis M. Kitromilides, “The Enlightenment in Southeast Europe: Introductory Considerations,” in
ibid., 45-53.
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mother tongue, religious belonging, social background, or other differences.’
After World War II, the concept of human rights as a synonym for natural
rights came into everyday usage. There is no universally accepted definition of
human rights, but the most common is a division by French jurist Karel Vasak,
who divided human rights into three generations. Fach generation is related to
one of the concepts deriving from the chief motto of the French Revolution.
Of relevance to this article is the first generation of human rights, i.e. civil and
political rights, which he links to the concept of /Jber#: the right to life, liberty,
the security of the individual, freedom from gender, racial or other forms of
discrimination, freedom from slavery or involuntary servitude, freedom from
torture or inhuman and degrading punishment, freedom from arbitrary arrest
and exile, the right to a fair and public trial, freedom from interference in privacy
and correspondence, the right to resistance and asylum from persecution,
freedom of thought, conscience and religion, freedom of opinion, the right
to free assembly and association, and the right to participate in government,
directly or through free elections. Linked to the concept of édgalité are economic,
social, and cultural rights, and in Vasak’s classification the term fraternité refers to
various group or solidarity rights.® The first American codifications of political
and civil rights in the 1776 Declaration of Independence’ and declarations of
rights (the 1776 Virginia Declaration of Rights and the 1791 Bill of Rights),
which influenced the French Revolution, and the revolutionary codification of
political and civil rights in the 1789 Declaration of the Rights of Man and of
the Citizen, had a direct or indirect impact on all subsequent codifications of
political and civil rights."” However, negative aspects of the French Revolution
(primarily related to various forms of violence) added negative connotations
to the concepts of natural rights and brought about some form of regression.
Accordingly, in the 1799 French Constitution, there was no explicit reference to
natural rights or the rights of man. Similarly, there were no references to natural

7 Micheline Ishay, The History of Human Rights: From Ancient Times to the Globalization Era (Berkeley—Los
Angeles—London: University of California Press, 2004) 3.

8  Encyclopacdia Britannica, accessed December 5, 2014, http://www.btitannica.com/EBchecked/
topic/275840/human-rights.

9 Only life, liberty and the pursuit of happiness were mentioned in the 1776 American Declaration of
Independence as the inalienable rights of human beings.

10 Gerd Kleinheyer, “Grundrechte: Menschen- und Birgerrechte, Volksrechte,” in Geschichtliche
Grundbegriffe (Stuttgart: Klett-Cotta, 1975), 2:1061-82; Dalibor Cepulo, “Francuska revolucija i Deklaracija
o pravima Covijcka i gradanina 1789. godine: problemi politicke demokracije,” Casopis za suvremenn povijest
21, no. 1-3 (1989): 161-78.
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rights in the constitutions of German states drafted in the first decades of the
nineteenth century. Instead, references were made to the rights of subjects, or
rights of citizens.!" Revolutionary turmoil in the spring of 1848 marked a great
comeback of civil and political rights on the political scene.

Enlightenment Ideas in Croatia at the End of the Eighteenth Century and the
Beginning of the Nineteenth

Concepts developed by thinkers of the Age of Reason questioning the existing
social order and proceeding from the ideas of liberty, reason, a return to nature,
the enlightenment of people, universal prosperity, the concept of natural law
and the principal ideas of the French Revolution also had a significant influence
in Croatia. Based on (not very extensive) research conducted thus far, it can be
stated that the ideas of thinkers of the Enlightenment and French revolutionaries
were, in Croatian lands, known to a relatively small circle of intelligentsia from
within the ranks of the nobility and the wealthy citizenry, in spite of tightened
censorship and a ban on distribution of texts promoting revolutionary ideas.
These ideas were disseminated by individuals who were either studying abroad or
for some other reason spent time beyond the borders of the Habsburg Monarchy
for longer periods, those who secretly read prohibited and smuggled papers and
newspapers, and in coastal areas sailors who heard of them during their voyages.
The breakthrough of revolutionary ideas in the Habsburg Monarchy coincided
with a U-turn in the conservative trend of the home policy following Emperor
Joseph II's death (1790), who, under very complex political, diplomatic, and
military circumstances and pressured by the nobility, had had to withdraw
practically all of his reforms. The strengthening of reactionary forces in ruling
circles, and the Monarchy siding in the war against revolutionary France provoked
on the one hand stricter censorship with respect to manuscripts intended for
publication, while on the other it encouraged the activities of secret societies,
mainly Freemasons (which had previously existed in Croatia), striving to pave
the way for progressive ideas in the Hungarian and Croatian societies. Former
Franciscan friar Ignac Martinovics founded two secret societies in Hungary.
Among their members were individuals from Croatia (Chamber auditor Josip
Kralj, officer in the Military Frontier Baron Siegfried-Heribert Taufferer and
others; even the Bishop of Zagreb Maksimilijan Vrhovac was mentioned as a

11 Kleinheyer, “Grundrechte,” 1070-75.
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member). Two songs appearing in Zagreb in 1794 and 1796 called for equality
among people in the common fight with the French in spreading revolutionary
ideas. In Dalmatian towns, resistance was growing among individuals against
the monopoly of the nobility to govern the Dalmatian communes. It is in this
context that one should interpret three satires appearing in Split public places
in 1792, which, following the French model, invited common people to join an
armed struggle against the nobility and the clergy.'” In Croatia, the ideas of the
Enlightenment were propagated by learned individuals who promoted them in
their works; for example Nikola Skrlec Lomni¢ki, Ivan Lovri¢, Josip Volti¢, Tomo
Bassegli (Baselji¢), and they can, in this regard, be considered precursors of the
Croatian National Revival. Skrlec, the spiritus movens of Croatian politics in the
last decades of the eighteenth century, contributed to laying the foundation for
the subsequent, more concrete advocacy of political and civil rights in Croatia
through his theoretical and practical work. His contribution in particular referred
to advocating the principle of natural law and ideas of the Enlightenment in
public welfare. He proposed a gradual reform of the feudal system based on the
marginalization of all particular interests and the introduction of universal rights
including the protection of state institutions, education, public health services
or fair trial."’

In the last decades of the eighteenth century, Ivan Draskovi¢ VIII,
founder of the Freemasonry in Croatia, promoted the idea that all people are by
nature equal, regardless of social status and origin (but not before the law, and
for this reason, members of the fraternity were encouraged to do humanitarian
work). In Masonic lodges he founded principles of social equality, and national/

12 Cf. Vaso Bogdanov, Jakobinska zavjera Ignjata Martinoviéa (Zagreb: Novinarsko izdavacko poduzece,
1960); Olga Sojat, “O dvjema revolucionarnim kajkavskim pjesmama s kraja osamnaestog stoljeéa,” in
Croatica 1,n0. 1 (Zagreb, 1970): 211-36; Sidak et al., Hrvatski narodni preporod, T-57; Jaroslay Sidak, “Hrvatske
zemlje u Vrhovcevo doba 1790.-1827,” in Maksimilijan Vrhovac, Duevnik, ed. Dragutin Pavlicevi¢ (Zagreb:
n.p., 1987), 1:9-51; Dragutin Pavlicevi¢, “Maksimilijan Vrhovac: Zivot i djelo,” in Maksimilijan Vrhovac,
Dunevnik, 1:52—79; Josipa Dragicevi¢, “Maksimilijan Vrhovac i slobodno zidarstvo u 18. stolje¢u,” Croatica
Christiana periodica 66 (2010): 49—60. On the Enlightenment in Croatian Lands cf. Teodora Shek Brnardic,
“Intelektualni razvoj,” in U potrazi za mirom i blagostanjem: Hrvatske zemlje n 18. stoljecn, ed. Lovorka Corali¢
(Zagreb: Matica hrvatska, 2013), 195-218; Ivan Golub, ed., Barok i prosvjetiteljstvo, vol. 3. of Hrvatska i
Eurgpa: Kultnra, znanost i umjetnost (Zagreb: Skolska knjiga, 2003).

13 For their work cf. Eugen Pusi¢ et al., Nikola Skrlec Lommicki 1729-1799, 4 vols. (Zagreb: Hrvatska
akademija znanosti i umjetnosti, Pravni fakultet Sveucilista u Zagrebu, Hrvatski drzavni arhiv, 1999-2007)
and papers by Teodora Shek Brnardi¢ on Lovri¢, Volti¢, and Bassegli in Balazs Trencsényi and Michal
Kopecek, Late Enlightenment: Emergence of the Modern ‘National 1dea’, vol. 1. of Discourses of Collective ldentity
in Central and Sontheast Europe (1770—1945): Texts and Commentaries (Budapest—-New York: Central European
University Press, 2000), 57-61, 223-27, 312—-15.
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ethnic and religious equality were implemented because their members belonged
to different social groups (peers, military officers, Catholic and Orthodox
priests, as well as Jews and common people), such as servants of peers who were
members of the fraternity. Following the disclosure of Martinovics’s conspiracy
and the arrest of its leaders, the ruler put a ban on all secret societies in 1795,
thus terminating the work of Masonic lodges in Croatia."*

The reforms of Enlightened absolutism paved the way for the rise of the
middle social groups (citizens), in particular on the basis of education, placing
the educational system under state jurisdiction. In Croatian Lands, they took
advantage of new opportunities for education and the king’s bursaries, and the
late eighteenth century saw the emergence of educated citizens. They could
take part in the political life of the towns in which they lived, and the educated
and well-off individuals from among them, the so-called “honorati” (from the
German Honoratioren), were able to participate in politics informally through
their professional advice and other, similar means.”” It was at this time that the
citizens demanded that their representatives take part in the work of the Croatian
Diet. In 1790, the citizens of Zagreb claimed this right from Emperor Leopold
I1.' Howevert, after Emperor Joseph II, under coercion, withdrew his reforms,
political life in the Habsburg Monarchy in the following decades was characterized
by conflicts between the monarch’s Absolutist government practices and the
nobility’s endeavors to preserve not only its privileges, but also a special political
status. Consequently, in 1791, the Lands of the Hungarian crown were defined
by the Estates as a free and independent kingdom within the Monarchy, enjoying
its own laws and customs. In such a political atmosphere, a positive climate
for implementing the idea of political participation of commoners could not
emerge until the 1840s, even among the (few) liberally oriented peers in Croatia,
and even distinguished representatives of the intelligentsia did not advocate it. It
was only in 1844 that commoners were given the right to be employed by public
bodies by resolution of the Hungarian Diet (1843/44:5). An 1845 debate in the
Croatian Diet on the criteria for selecting deputies for the Croatian Diet from the

14 Ivan Muzi¢, Masonstvo u Hrvata, 6™ amended edition (Split: Laus, 2001), 17-23; Dragicevi¢,
“Maksimilijan Vrhovac,” 53, 59.

15 On “honorati” cf. Stanci¢, “Hrvatski narodni preporod,” 4-7.

16 Emilij Laszowski, “Zagrebacki gradani traze god. 1790 pravo glasa na saboru,” Vjesnik Kr. Drgavnog
arkiva n Zagrebu 6 (1934): 201-04.
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Royal Academy of Science in Zagreb testifies to the fact that the implementation
of this decision did not go smoothly."”

Political and Civil Rights and Freedoms in Croatia in the First Half of the
Nineteenth Century

In the first decades of the nineteenth century, the political and social climate
in Croatia was strongly marked by the resistance of the Croatian aristocratic
elite (together with the Hungarian nobility) to conservative politics of the
Court of Vienna on the one side and Hungarian endeavors to spread the use
of the Hungarian language to Croatia and Slavonia on the other. Under such
circumstances, the Croatian nobility acted defensively, and their political work
was oriented mostly towards the protection of their own privileges. This situation
was reflected in the major programmatic texts of the Croatian National Revival
in the 1830s and 1840s, written mostly by young educated men of common
origin. For this reason, most political texts by Croatian authors appearing in the
periods mentioned contained only slight indications of Enlightenment ideas,
primarily the awareness of the need to enlighten broad social groups and reason
as the chief method with which to evaluate human progress and achievements.
The idea of the need to enlighten the population and nurture the native language
as a reflection of the nation’s spirit in accordance with Herder’s ideas,'” as a
natural right of the people and, at the same time, a prerequisite for progress and
development in the political, economic, social, and cultural sphere was a Leitmotif
of all of the texts under discussion here from the period of the Croatian National

17 Proposals concerning the election of “einen adeligen Deputirten” in the Academy were dismissed
during the debate and, pursuant to the new law, it was decided that the Academy should be requested to
send “den Wrdigsten.” Die 1ollstindigen Landtagsverhandlungen der vereinigten Kinigreiche Kroatien, Slavonien,
Dalmatien im Jabre 1845 nebst dem Operat iiber Turopolje und der nenesten kiniglichen Resolutionen an das Agramer
Comitat, compiled by J. P. Jordan (Leipzig: Expedition der slavischen Jahrbiicher, 1846), 32. This fragment is
based on a paper of Ivana Horbec, “Arme Diener des Konigs und ihre (verpassten) Chancen: Existentielle
Herausforderungen des kroatischen Kleinadels im 18. Jahrhundert,” presented at the conference Sogiale
Albstiegsprozesse im enropdischen Adel, Tibingen, September 17-19, 2014.

18 On the acceptance of the idea of the German philosopher and writer Johann Gottfried Herder
in Croatia cf. Nikola Ivanisin, “J. G. Herder i ilitizam,” Radovi Filozofskog fakulteta n Zadru 2, no. 2 (1963):
196-225; Wolfgang Kessler, “Die Stidslawen und Herder: Einige Anmerkungen,” in Festschrift fiir Wolfgang
Gesemann, Beitrige zur slawischen Sprachwissenschaft und Kulturgeschichte, 3 (Munich: Hieronymus
Verlag Neuried, 1986), 157—75; Vlasta Svoger, “Recepcija Herdera u hrvatskome narodnom preporodu na
temelju Danice ilirske,” Casopis za suvremenn povijest 30, no. 3 (1998): 455-78.
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Revival written in Croatian,'” with the exception of the brochute De municipalibus
inribus et statutis? which enumerates Croatian municipal rights in detail. All
these writings came into being primarily as a response to contemporary political
controversies on the Croatian political scene, which largely determined the
conflict between Illyrians—members of the Croatian Revival Movement (the
Illyrian Movement)—and adaroni (pro-Hungarians)—members and supporters
of the Croatian-Hungarian Party,?' which closely collaborated with the Hungarian
liberal opposition during the reformist period*—and the conflicts on the
Hungarian political scene and in the Hungarian Diet. Their authors primarily
responded to current political disputes and did not present a comprehensive
view on important political and social issues. An exception in this regard was
Disertacija (Dissertation) by Janko Draskovi¢ from 1832, the first political paper
written in the Croatian Stokavian dialect and the single programmatic text of the
Croatian National Revival containing a comprehensive program of development
of the Croatian society in the political, economic, cultural, and social spheres,
frequently following reform models implemented in Hungary at the time.

Like other members of the Croatian National Revival and their precursors
in the late eighteenth century, Count Janko Draskovi¢ in his Dissertation
advocated enlightenment of the people, and the right of the people to nurture

19 Maksimilijan Vrhovac, “Poziv na sve duhovne pastire svoje biskupije,” (originaly in Latin, 1813)
in Hroatski preporod: Temeljni programski tekstovi, compiled by Ivan Martinc¢i¢ (Zagreb: Erasmus naklada,
1994), 1:29-33; Antun Mihanovi¢, “Re¢ domovini od hasnovitosti pisanja vu domorodnom jeziku,”
in Hroatski preporod, 1:42-56; Ivan Derkos, Genius patriae super dormientibus suis filiis, seu folinm patrioticum,
pro incolis regnorum Croatiae, Dalmatiae, & Slavoniae in excitandum, excolendae linguae patriae studinm (Zagreb,
1832; reprint: Karlovac: Matica hrvatska, 1996); [Janko Draskovi¢], “Disertacia iliti razgovor, darovan
gospodi poklisarom zakonskim i budu¢em zakonotvorcem kraljevinah nasih, za buduéu Dietu Ungarsku
odaslanem, drzan po jednom starom domorodcu kraljevinah ovih,” (original printed in Karlovac in 1832),
in Hroatski preporod, 1:96—141; Janko Draskovic, Ein Wort an Iiriens hochherzige Tochter (Zagreb: K. p. ilir. Nat.
Typographie von Dr. Ljudevit Gaj, 1838); Dragutin Rakovac, “Mali katekizam za velike ljude,” in Hrvatski
preporod: Temeljni programski tekstovi, compiled by Ivan Martinc¢i¢ (Zagreb: Erasmus naklada, 1994), 2:9-28;
Ljudevit Vukotinovi¢, “Ilitizam i kroatizam,” in Hrvatski preporod, 2:33—44; Bogoslav Sulek, Sta naméravaju
Iliri? (Belgrade: n.p., 1844).

20 [Josip Kusevi¢, Valentin Kirini¢, and Ladislav ZuZic], De municipalibus inribus et statutis Regnornm
Dalmatiae, Croatiae et Slavoniae (Zagreb: Typis Franc. Suppan, 1830).

21 Arijana Kolak Bosnjak, “Horvatsko-vugerska stranka 1841-1848” (PhD thesis, University of Zagreb,
2012).

22 For political activities of the leading Hungarian reformist politicians in the nineteenth century, in
particular in the context of their relationship to Austria, cf. Istvan Fazekas et al., Széchenyi, Kossuth, Batthydny,
Dedtk: Studien u den ungarischen Reformpolitikern des 19. Jabrbunderts und ibren Begiehungen zu Osterreich (Vienna:
Institut fiir Ungarische Geschichtsforschung in Wien, 2011).
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their mother tongue and literature in that tongue,” claiming explicitly that no
nation is entitled to impose its language on another nation; he proposed that
the right to work for public institutions be based on education and intellectual
capacity, regardless of origin or social affiliation, and believed that raising the
quality of public education was a prerequisite; he advocated improvements to
the material and political position of Orthodox priests, but this was not actually
a step towards the introduction of religious equality, since he supported the
ban on Protestant settlement in Croatia.”* He advocated that the noblemen
treat serfs more humanely (as Skrlec had done in the eighteenth century) and
proposed reforms to the feudal social system whereby the ruler would raise
educated and honorable commoners to the rank of nobility at the proposal of
peers (something similar was proposed by Tomo Bassegli in the late eighteenth
century in Dubrovnik),” whereas peers convicted of crimes would lose their
status and privileges.” In his view, this was the way to preserve the feudal system
while introducing some elements of civil society. This was a program for the
“conservative modernization” of the Croatian society,” which was at first
only partially accepted by the Croatian nobility, but was accepted by younger
intelligentsia, which turned it into a program of the Croatian National Revival
Movement.

Some ideas of Draskovi¢ were more precisely formulated in the National
Party’s Draft Manifesto written by Ljudevit Vukotinovi¢ in late 1846, which was
not officially accepted for reasons that have yet to be fully researched.” In this
document emphasis was placed on defining the state, legal, and political position
of the Triune Kingdom of Croatia, Slavonia, and Dalmatia within Hungary.

23 To this issue, he dedicated a special piece of writing to Croatian women inviting them to raise their
children in their mother tongue. This was the brochure entitled Ein Wort an Liriens hochherzige Tichter.

24 One of the major constants in Croatian politics of the first half of the nineteenth century and earlier
was the insistence on the right of the Croatian Diet, as provided for by Article 1608:5, to determine its
religious policy as one of the municipal rights; this policy was manifested in maintaining the ban on the
settlement of Protestants in Croatia. Behind it, infer alia, was the fear of the Croatian nobility from the
possible settlement of Hungarians, who would have represented strong competition for domestic nobility
when competing for positions in the public institutions and offices.

25 Shek Brnardi¢, “Tomo Bassegli.”

26 Draskovi¢, Disertacija, 109-10, 130-31, 138—40. He advocated gradual amendment of obsolete laws
following the English model and opposed precipitate changes that happened in France in the several
decades prior to it. Ibid., 125.

27  Niksa Stanci¢, “Disertacija Janka Draskovica iz 1832. godine: samostalnost i cjelovitost Hrvatske,
jezik i identitet, kulturna standardizacija i konzervativna modernizacija,” Kolo 17, no. 3 (2007): 137-67.

28  Jaroslav Sidak, “Stranacki odnosi u Hrvatskoj prije 1848, in . Sidak, Studjje iz hrvatske povijesti XIX.
stoljeca (Zagreb: Sveudiliste u Zagrebu, Institut za hrvatsku povijest, 1973), 146-50.
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Invoking constitutional freedom, the Manifesto called for the equality of
Croatia and Hungary and for the achievement of Croatia’s territorial integrity; it
announced the introduction of Croatian as the official language, and demanded
reciprocity in accepting official documents written in Hungarian and Croatian, as
well as the implementation of political and social reforms “in a peaceful and legal
way,” in particular the introduction of parliamentarianism, and the separation of
the administration from the judiciary. The Party objective was the achievement

>

of “overall national prosperity,” expansion of constitutional freedoms to all
members of the nation, universal taxation, the adoption of laws on education
of the people, abolition of the corvée upon redemption, and adoption of better
laws on universal civil rights.”’

The spread of the revolutionary wave in the spring of 1848 and a revival
of the French revolutionary motto “Liberté, Egalité, Fraternité” encouraged the
emergence of more concrete demands for the introduction of civil and political
rights in Croatia. Demands for civil and political rights and freedoms culminated
in Croatia in 1848 as well. This was evident in the Zeje naroda (The People’s
Wishes), which was adopted by the Great Assembly of the City of Zagreb on
22 March 1848. In addition to state and legal requirements, it also contained the
following political rights: freedom of the press, the right to political participation
for all social groups, equality before the courts, introduction of public, oral and
jury trials, universal taxation, and repurchase of serfs’ levies by the state.’ In the
most notable programmatic text of the Croatian Political Movement of 1848—
1849—Zahtijevanja naroda (The People’s Demands), which was adopted by the
National Assembly on 25 March 1848 in Zagreb—the list of civil and political
rights was much broader. In addition to various state and legal, political, cultural,
and economic demands, there were also demands for freedom of the press,
religion, instruction and speech, the right of political participation based on
equality without social distinction, introduction of universal taxation, equality
before the courts, public and oral court proceedings, jury and accountability
of judges, abolition of corvée and servitude, introduction of the right of
assembly, association, and submission of petitions, introduction of equal rights
and freedoms for the (male) population in the Military Border as enjoyed by

29 Tihomir Cipek and Stjepan Matkovi¢, Programatski dokumenti hrvatskih politickih stranaka i skupina 1842—
1914 (Zagreb: Disput, 2006), 118-20, citations on 119 and 120.

30  Jaroslav Sidak, ““Narodna zahtijevanja’ od 25. ozujka — program hrvatske Cetrdesetosme,” in J. Sidak,
Studije iz hrvatske povijesti za revolucije 1848—49 (Zagreb: Institut za hrvatsku povijest, Centar za povijesne
znanosti, 1979), 46—47.
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the residents in Civil Croatia, and the introduction of the native language in
church affairs. (In October 1847, the Croatian Diet issued a resolution on the
introduction of the Croatian language, the “native language,” as the official
language in schools, administration, and the judiciary.)’ The People’s Wishes
and the Pegples Demands were formulated under the influence of the Pegple’s
Wishes from Pest, however, adjusted to Croatian political, social, and economic
circumstances.”

“Liberté, Egalité, Fraternité” was the chief motto and starting point
in debates on contemporary political and social affairs in Croatia during the
revolutionary years of 1848-1849. In his brochure Hervati Madjarom (Croats to
Hungarians), Ivan Mazurani¢ demanded equality of all nations, states, languages,
and religions recognized by law under the Hungarian Crown, using as a starting
point the concept of natural rights and the aforementioned motto. He drew a
link between personal and collective/national freedom, considering that one is
not complete without the other.”

Acting in a similar fashion, the Croatian political elite, assembled around
liberally oriented Zagreb newspapers, linked the idea of liberty from the French
Revolution to the ideas of the Enlightenment and made them the basic starting
point in their campaign for the introduction of civil and political rights and
freedoms. The starting premise was that the natural rights of man are inalienable,
moral, and above the law. They are rights, rather than an act of the ruler’s grace.
They were most frequently referred to as “fundamental rights” (Grundrechte) or
freedom-loving institutions of the West, and very rarely as civil and political
rights.

The concept of “fundamental rights” was used for the first time in German
speaking countries in 1848, and from there came into use in Croatian political
culture. In German lands, fundamental political and civil rights and freedoms
were first codified in 1848. The Constitution of the German Confederation,
adopted on 20 December 1848 in Frankfurt am Main, made a reference to “the
fundamental rights of the German nation” (die Grundrechte des dentschen 1 0lkes),
which were elaborated in detail and were supposed to serve as a standard when

31 1Ibid., 51-52; Dalibor Cepu_lo etal,, ed., Croatian, Slovenian and Czech Constitutional Documents 1818—1849,
vol. 9 of Constitutions of the World from the late 18" Century to the Middle of the 19" Century: Sources on the Rise of
Modern Constitutionalism, ed. Horst Dippel (Berlin—New York: De Gruyter, 2010), 39-46.

32 Dalibor Cepulo, “Razvoj ideja o ustroju vlasti i gradanskim pravima u Hrvatskoj 1832-1849, Pravni
vjesnik 16, no. 3—4 (2000): 44.

33 Ivan Mazuranié, “Heérvati Madjarom: Odgovor na proglase njihove od ozujka mieseca i travnja 1848,”
in Hrvatski preporod, 2:75=76, 79—-85.
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the individual German lands adopted constitutions.” The Constitution of the
Austrian Empire of the same year, the so-called Pillersdorf Constitution of 25
April 1848, provides for “civic and political rights of countrymen (staatsbiirgerliche
und politische Rechte der Staatseinwobner).” The draft of the Austrian Constitution
made by the Constituent Assembly in Kroméfiz (in German Kremsier, today
in the Czech Republic) in late December 1848 and early January 1849 defined
“the fundamental rights of the Austrian People” (Grundrechte des Osterreichischen
Volkes)® 'This Draft Constitution differs from the other aforementioned

34 The fundamental rights of the German nation were as follows: freedom of immigration and
emigration; equality before the law; the abolition of all privileges, public services were made accessible
according to abilities, equal military service was introduced; personal freedom was guaranteed (there were
detailed provisions for cases where a person can be deprived of freedom); the death penalty as well as the
punishments of clubbing and branding were abolished; inviolability of the home was guaranteed (search of
the home permitted only with a court warrant), as was the secrecy of correspondence; freedom to express
thoughts in words, in writing, in pictures, or in the press; freedom of the press must not be restricted by
measures such as censorship, concessions, restrictions on the work of printing-houses or shops selling the
press, prohibition of distribution through the post or similar; complete freedom of religion and conscience
was guaranteed, as well as the public profession of faith, civil marriage was introduced, and it was provided
that public registers would be kept by civilian authorities; freedom of research and teaching was proclaimed,
the right to free choice of one’s profession, the state took over control of the school system, and teachers
in public schools were put on an equal footing with civil servants; furthermore, the freedom of assembly
and association (even in the army and the navy, if this is not contrary to military discipline regulations);
inviolability of property, every form of servitude is abolished (some taxes and obligations were abolished
against no compensation, others against compensation); the entire judiciary was placed under jurisdiction
of the state, equality of all before the courts was introduced, as well as public and oral court proceedings,
trials by jury for serious criminal offences and for all political offences, the administration was separated
from the judiciary, and the final court judgements of German courts were valid in all German lands. Cf.
“Die Grundrechte des deutschen Volkes,” Wiener Zeitung (WZ) no. 345, December 28, 1848, 151415 and
no. 346, December 29, 1848, 1527-28.

35 'The first Constitution of the Austrian Empire/Habsburg Monatrchy provided for the following
civil and political rights: complete freedom of religion and conscience was guaranteed to all citizens, and
the right of worship was recognized to all Christian religious communities recognized by law, to Jews,
personal freedom was guaranteed (arrest was regulated by law), freedom of speech and the press, secrecy
of correspondence; the right to petition and association; freedom of emigration; free access to services;
freedom of land acquisition and practice of crafts permitted by law; equality before the law, in taxation
and military service; public and oral court proceedings as well as jury trials for criminal offences. Cf.
“Staatsbiirgerliche und politische Rechte der Staatseinwohner,” IWZ no. 115, April 25, 1848, 551.

36 The Constitutional Draft provided for the following fundamental rights of the Austrian nation:
equality before the law, abolition of all privileges; universal accessibility of public services; guarantees of
personal freedom; abolition of privileged and extraordinary courts, public and oral court proceedings, jury
trials were provided for criminal offences, political, and press offences; abolishment of death penalty for
political crimes, as well as the punishments of participation in public works, branding, corporal punishment,
deprivation of property, as well as the loss of civil and political rights; inviolability of the home (search of a
house and seizure of documents were possible only with a court warrant); secrecy of correspondence; the
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codifications of civil and political rights in that it explicitly introduced the
principle of the sovereignty of the people and the principle that all people
have equal, inborn, and inalienable rights, and these rights are the right to self-
preservation, personal freedom, honesty, and advancement of one’s own spiritual
and material welfare. This Draft Constitution was never adopted because the
Constituent Assembly was dispersed by military force and the Emperor issued
the Constitution by decree on March 4, 1849. The Austrian March Constitution
Issued by Decree did not make any reference to fundamental civil rights and
freedoms. In paragraph 5 a reference was made only to the fundamental right
of nationalities (das Nationalititengrundrechi), free movement of persons (das Recht
anf Freiziigigkeit), equal access to public services (gleiche Amtersnginglichkers), and
the abolition of servitude (Aufhebung des Untertinigkeitsverbandes). The catalogue
of “political rights”—narrowed down in comparison with the political rights
provided for in the 1848 Constitution and the Kremsier Draft Constitution—was
promulgated in the form of a special patent’” applicable to the lands represented
in the Austrian Parliament. “Fundamental rights” were mentioned only two years
later in the New Year’s Eve Patent (S#lvesterpatent), when they were abolished.”

right to petition; freedom of assembly and association; freedom of religion and public profession of faith,
equality of all religious communities; introduction of civil marriage; freedom of movement for persons
and property within state borders, freedom of emigration; freedom of research and teaching; compulsory
primary school education at the state’s expense; freedom of expression of one’s thoughts verbally, in
writing, in pictures as well as in the press; this freedom was not to be restricted by censorship, concessions,
bails, or restrictions on printing and distribution of printed matter or any other restrictions; equality of
all national groups, each national group was entitled to nurture its own nationality and language; equality
of all languages that were customary in the state (landesiiblich) in the school system, administration, and
public life; inviolability of property; freedom to dispose of one’s property by testament; universal taxation
and universal military service. Cf. “Entwurf der Grundrechte des 6sterreichisches Volkes,” Extra Blatt zur
Abend-Beilage der Wiener Zeitung no. 238, December 23, 1848, [1-3].

37  Wilhelm Brauneder, “Die Verfassungsentwicklung in Osterreich 1848 bis 1918, in Verfassungsrecht,
Verfassungswirklichkeit, Zentrale Reprisentativkorperschaften, ed. Helmut Rumpler and Peter Urbanitsch, vol.
7., bk. 1 of Die Habsburgermonarchie 1848-1918 (Vienna: Verlag der Osterreichischen Akademie der
Wissenschaften, 2000), 127. The Patent guaranteed the following political rights for nationals: personal
freedom (arrest possible only with a court warrant or during the commission of an offence), complete
freedom of religion, religious communities recognized by law were granted the right of free practice of
faith, freedom of research and teaching, the right of national minorities to nurture their language, the
right to freely express one’s thoughts in oral or written form and in pictures, freedom of the press which
was not to be restricted by censorship, secrecy of correspondence, freedom of assembly and association,
inviolability of the home (the search of a flat was allowed only with a court watrant). Sidslawische Zeitung
(8§Z) no. 29, March 9, 1849.

38  G. Kleinheyer, “Grundrechte,” 1047, 1079.
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In thelate 1840s and early 1850s, the Zagreb press referred to civil and political
rights and freedoms as “civil, public, and people’s rights” (Novine dalmatinsko-
hervatsko-slavonske);” “free institutions, which other free nations considered life-
saving” (Saborske novine); “human and civil rights” (Slavenski Jug);* “Western
political ideas” (Slavenski Jug);** “freedoms and political rights” (Slavenski Jug);*
“Match achievements” or “fundamental tights” (Sidsiawische Zeitung)** and
freedom-loving institutions of the West.* In the newspaper Jugoslavenske novine
civil rights were discussed as belonging to one of four categories: human rights,
rights of a man as a member of a municipality, as a member of the state and as
a member of a nation.*

In the Zagreb newspapers Novine dalmatinsko-hérvatsko-slavonske, Danica
ilirska/ Danica horvatska, slavonska i dalmatinska, Agramer Zeitung, Saborske novine,
Slavenski Jug, Siidslawische Zeitung and Jugoslavenske novine, one could not find a
precise definition of what was understood under fundamental rights, or civil
rights and freedoms. The rights and freedoms most frequently referred to as
such were personal freedom and freedom of property, freedom of opinion and
expression of thoughts in oral or written form, freedom of the press, freedom of
research and teaching, freedom of assembly and association, equality before the
law, religious and national equality, the right to nurture one’s mother tongue and
nationality, and development and preservation of one’s identity, personal security
and security of property, as well as self-government of municipalities.” These
rights and freedoms were not systematically enumerated within the same article,
rather individual rights were mentioned in different articles, or were generally
referred to as the “March achievements” or “freedom-loving institutions,”
which turned out to be the basis of a free state in the West. When the March

39 1S, “Danasnje stanje pravah dérzavnih,” Novine dalmatinsko-hérvatsko-slavonske (NDHS) no. 53, May
27,1848.

40 “Veroizpovedanie,” Saborske novine (SN) no. 1, June 6, 1848.

41 [Dragutin (Dragojlo) Kuslan], “U Zagrebu 22. svibnja,” Slovenski Jug (S]) no. 61, May 24, 1849.

42 B.S. [Bogoslav Sulek], “Meérinja Zapada,” SJ no. 80, July 4, 1849.

43 Gustav Dollhopf, “Narodnost i Demokracia,” §J no. 16, September 10, 1848.

44 SZ no. 1406, September 15, 1849.

45 SZno 89, July 7, 1849.

46 “Obéine. 1, Jugoslavenske novine (JN) no. 105, August 12, 1850.

47 In his book Prava gradana i moderne institucije: Europska i hrvatska pravna tradicija (Zagreb: Pravni fakultet
Sveudilista u Zagrebu, 2003), Dalibor Cepulo analyses political rights in Croatia in the nineteenth century
and puts them in a broader European context. He makes a detailed analysis of the right to citizenship and
the right to domicile, the right to vote, the right to public assembly, the right to association and petition,
freedom of the press, jury trials and equality of religions. See: 73—180.
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Constitution Issued by Decree was promulgated, an anonymous author in the
Siidslawische Zeitung wrote that stable political institutions could not exist if civil
rights and freedoms were not guaranteed; he proposed that Croats should demand
that the so-called Grundrechte, i.e. a catalogue of political rights promulgated by
means of a special patent on March 7, 1849, be promulgated in Croatia as well.**
Editorial boards of the Zagreb liberal newspapers considered that civil rights
and freedom played an important role in the development of political culture
and civil society. This is indirectly witnessed by the fact that in late 1848 some
of the aforementioned newspapers published a list of civil rights and freedoms
from the Austrian Draft Constitution, the Patent on Political Rights of Austrian
Citizens promulgated on 7 March 1849, and a speech of the Czech deputy in the
Austrian Parliament named Ladislav Rieger on the debate on fundamental rights,
who emphasized the sovereignty of peoples.” While presenting the program of
the newly established newspaper Saborske novine in its first editorial, its editors
Eduard (Slavoljub) Vrbanci¢ and Nikola Kresti¢ emphasized activities on the
introduction of civil and political rights and freedoms as its constituent part:

We believe in the almighty spirit of our age, and therefore we shall
struggle for all those opinions, which will direct it so that social and
political relations in our Homeland be established on the basis of
equality, liberty, and fraternity. We declare that the state organism of
our lands is rotten and decayed and requires a life force to refresh it
and strengthen it. Therefore, we shall fight for the free institutions
which other free nations have considered life-saving, We believe in the
unlimited freedom of the press, the right to assembly, and the right to
self-government as the sole foundations of the freedom of the state.
We declare that we shall struggle for these abovementioned principles

48  “Grundrechte (Constitution) der Ostr. Staatsbiirger,” §Z no. 1, January 3, 1849 and no. 3, January 8,
1849;

49 Patent of March 7, 1849 about political rights in Austrian countries represented in the Parliament
in Kremsier, §Z no. 29, March 9, 1849; Editorial, SZ no. 89, July 7, 1849; “Unsere Lage,” SZ no. 146,
September 15, 1849. Rieger’s speech in the Parliament was published in several instalments: “U Zagrebu
26. Sie¢nja,” ], no. 12, January 27, 1849, “Riegerov govor o souverenstvu naroda,” SJ no. 13, January
30, 1849, no. 14, February 1, 1849, no. 15, February 3, 1849 and no. 16, February 6, 1849. The civil
rights and freedoms this paper deals with were relatively fully formulated in just three articles. Those were:
“Véroizpovedanje,” SN no. 1, June 6, 1848, “Wias ist eigentlich die Konstitution?,” §Z no. 214, September
18, 1850, and no. 215, September 19, 1850, and “Ob¢ine. I,” JN no. 105, August 12, 1850.
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and do everything possible to ensure that these principles be preserved
until the end of time.”

Although civil and political rights and freedoms were not presented in their
entirety in any of the newspapers under discussion in a single article, it is beyond
dispute that part of the Croatian public assembled around these newspapers
considered civil freedoms and rights the basis for progress in all fields of life.
The public saw an inseparable link between the freedom of the individual and
the freedom of the nation, in other words between individual and collective
rights and freedoms, and considered them to be complete only if guaranteed
by law. The concept of a free individual as the basis of society was transferred
to nations and, in doing so, emphasis was placed on the protection of rights
and freedoms of nations as collective bodies made up of free and legally equal
individuals.”" Croatian liberals resolved the dilemma as to whether individual or
collective rights and freedoms should have priority on the basis of the German
model—the idea of a state based on the rule of law. According to this concept,
the basic interest of the state is to protect and develop a community, rather than
individuals. The state is only relatively restricted by the subjective public rights
of its citizens, which are aimed at satisfying the individual interests of citizens,
and the basic interest of the state is to protect and develop a community, not
individuals. Rights of citizens are not put before the state, but rather derive from
it, and therefore one of the most important functions of the state is the legal
and actual protection of the civil and political rights of individuals.”> Members
of the National Party accepted the idea of the state based on the rule of law
as a basis for the legal regulation of rights and freedoms of citizens, and other
modern constitutional and legal institutions in Croatia, which were (partially)
accomplished in the second half of the nineteenth century.

50  “Veérujemo u svemogudci duh veka nasega, i zato ¢e mo se boriti za sva ona mnénja, koja ¢e ju tamo
smérati, da se na temelju jednakosti, slobode i bratinstva osnuju druZtvena i politicna otnosenja domovine
nase. Izpoveédamo, da je derzavni organizam zemaljah nasih gnjio i trul, i da tréba Zivotvorne snage, da se
okrépi 1 ucversti, zato ¢e mo se boriti za sve one slobodne institucie, koje su kod inih slobodnih narodah za
spasonosne nadjene. Vérujemo u neogranic¢enu slobodu tiska, pravo sdruzenja, pravo sebe sama vladanja
(selfgovernment), kao u jedite poluge slobode dérzavne. Izpovédamo, da ¢e mo se za ova visestavljenja
nacela boriti, i sva moguca uciniti, da ona mejdan odérze, na véke vekovah.” “Véroizpovedanje,” SN no.
1, June 6, 1848.

51  This is also visible in “Manifest naroda hrvatsko-slavonskoga,” which was adopted by the Croatian
Parliament in eatly July 1848. Printed in Tomislav Markus, “Hrvatski politicki pokret 1848—1849: Izabrani
dokumenti,” Fontes 12 (2006): 116-23.

52 1In his work Prava gradana, 31-36, Cepulo presents the process of shaping the idea of a state based on
the rule of law in German political-legal theory and literature.
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The Croatian liberal elite advocated the introduction of religious freedoms
and implementation of religious equality,” as well as freedom of private
and public practice of faith for members of all religious communities in the
Monarchy, including Protestants, although they were not strictly mentioned. At
that time there was no unique attitude among the politically involved Croatian
public or members of political life toward some religious communities. As
already mentioned, in March 1848 the document Zabtijevanja naroda codified
the demand for the freedom of faith and equality before the law, regardless of
religion. But only two months later, the electoral law for the Croatian Diet granted
passive suffrage only to members of legally recognized religious communities
(the Catholic and the Orthodox Church). That meant that the members of all
others religious communities, including Protestants and Jews, were denied the
right to vote. The legal position of some religious communities improved after
1849, especially after the promulgation of the Octroyed Constitution and the
introduction of the respective Austrian legislative regulations. The imperial
edict issued on 1 September 1859 defined Protestants as a legal religious
community with autonomy in religious and educational affairs and it strictly
abolished Article 26 of the Croatian Diet of 1791, which limited the rights of
the Protestants in Croatia and Slavonia. Legislative regulations considering civil
and religious rights of the Protestants in Hungary were introduced in Croatia,
Slavonia and the Military Border by the same edict.” The social and political
discrimination of the Protestants in Croatia was then abolished for the first
time. In the context of advocating of religious equality, one needs to underline
efforts for granting civil and political rights to Jews, including the right to the
free practice of their faith.”® It should be mentioned here that, at least until
the second half of the nineteenth century, the discrimination endured by the
Protestants in Croatia had more to do with their political orientation or/and
nationality than with their religious beliefs and could be regarded as a more

53 Advocacy of religious equality as one of the prerequisites for realizing a constitutional Habsburg
Monarchy was most clearly expressed in two articles published in Sidslawische Zeitung: st, “Klagenfurt, den
5. Juni 1850.,” §Z no. 131, June 10, 1850; A.[ndrej] E.[inspieler], “Der national- und religiés-indifferente
Staat,” SZ no. 120, May 27, 1850 and 121, May 28, 1850.

54 Cepulo, Prava gradana, 167—68.

55  “Véroizpovedanije,” SN no. 1, June 6, 1848; “Bratinstvo,” SN no. 12, July 4, 1848, no. 13, July 10, 1848
and no. 14, July 18, 1848; “Zagreb 27. ozujka,” NDHS no. 27, March 29, 1848; “Agram. 28. Mirz,” _Agramer
Zeitung (AZ) no. 31, March 28, 1848; “Offenes Sendeschreiben an die Isracliten Kroatiens, insbesondere
der Gemeinde zu Warasdin,” A4Z no. 51, May 13, 1848; §] no. 32, March 15, 1849; A. T. B. [Andrija Torkvat
Brli¢|, “Iz Zagreba,” 5] no. 20, January 24, 1850.
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or less direct consequence of the complex and dynamic Croatian-Hungarian
political relationships. Slovak Protestant Bogoslav Sulek could be mentioned
here as an example. Sulek came to Croatia in carly 1840s and became one of
the prominent publicists of the Illyrian Movement. He then became a political
writer and the most distinguished lexicographer in nineteenth-century Croatia.
Because of his political orientation, his religious beliefs did not obstruct his
professional success or public acceptance. Even more, in February 1850 he
was proclaimed the honorable citizen of Zagreb.”® The situation with Jews was
similar, and their social position was strongly influenced by their political views.
Some of the Croatian Jews became distinguished members of Croatian society
in the first half of the nineteenth century. One of them was Moritz (Mavro)
Sachs, the first Croatian Jew to graduate in medicine at the University of Vienna.
He became a city physician in Zagreb, military doctor of the Banus Josip Jelacic’s
army 1848/49, and then professor of forensic medicine at the University of
Zagreb. He was the first Jew to become a citizen of Zagreb (in March 1850).”
The Croatian liberal elite advocated the implementation of reforms
within the Catholic Church in the spitit of liberal Catholicism® and vehemently
opposed the privileged position of the Catholic Church in the Habsburg
Monarchy, the absolute power of hierarchy over lower clergy, and the
strengthening of its influence on the school system.”” Some of the Croatian
liberals advocated similar liberally orientated reforms within the Orthodox

56  Drzavniarhivu Zagrebu [State archives in Zagreb], HR-DAZG-1 Poglavarstvo Slobodnog kraljevskog
grada Zagreba, Knjige gradana, Protokoli, no. 24, February 4, 1850.

57  Vladimir Dugacki, “Dr. Mavro Sachs (1817-1888) — prvi medicinski docent zagrebackoga sveucilista,”
Acta Medico-Historica Adriatica, 8, no. 2 (2010): 377-80.

58  Jedan iz kola mladih svetjenikah, “Iz Zagreba,” NDHS no. 39, April 25, 1848; B.[ogoslav] S.[ulek],
“Cerkva i nasa doba,” NDHS no. 88, August 17, 1848.; [Adolfo Weber Tkalcevi¢], “Robstvo duhovnikah,”
NDHS no. 64, June 22, 1848; [Adolfo Weber Tkalcevi¢], “Odgovor na dvanaest lazih opovergnjenih,”
NDHS no. 90, August 22, 1848, no. 91, August 25, 1848. For liberal Catholicism in Croatia in the mid-
nineteenth century cf. Mirko Juraj Matausi¢, “Odnos Katolicke crkve prema novim idejnim strujanjima u
hrvatskim zemljama 1848-1900.,” Bogoslovska smotra 1.V, no. 1-2 (1985): 196-215; Iskra Ivelji¢, “Katolicka
crkva i civilno drustvo u Hrvatskoj 1848, godine,” Casopis za suvremenn povijest, 25, no. 2=3 (1993): 19—
42; Vlasta Svoger, “Liberalni katolicizam u Hrvatskoj i Strossmayer,” Zbornik 7. i 8. Strossmayerovibh dana
Dakovo: Grad Dakovo, 2011), 77-123.

59  §Jno.23,February 22,1849 and no. 26, March 1, 1849; §Z no. 40, February 18, 1850; A., “Die geistlichen
Gerichte,” §Z no. 102, May 3, 1850; “Die Kirchenfrage,” §Z no. 101, May 2, 1850; “Die Kirchenfrage,”
857 no. 104, May 6, 1850; “Stimmen tber die neuesten Regierungsordonanzen in Angelegenheit der
katholischen Kirche,” §Z no. 106, May 8, 1850; [Imbro Ignjatijevi¢ Tkalac], “Politische Rundschau. II1.,”
857 no. 109, July 31, 1849.
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Church.” Other religious communities were not discussed among the politically
involved or interested Croatian public.

Of all the political rights and freedoms analyzed in Croatian liberal
newspapers in the mid-nineteenth century, freedom of the press was the one
that was given the most scrutiny. This is understandable because following
the abolition of (preventive) censorship in March of 1848, it was necessary to
regulate the new situation by law. The majority of Croatian liberal journalists
in Zagreb newspapers advocated freedom of the press and its legal regulation
as a prerequisite for the effective functioning of institutions of civil society—
civil and political rights and freedoms, constitutionality, and parliamentarianism.
Freedom of the press was, as a rule, associated with freedom of thought,
speech, and expression of thoughts in writing, and these freedoms quickly
merged into the concept of freedom of the press and were only rarely referred
to separately. The freedom of the press was associated with the principle of
publicity and interpreted as protector of liberal constitutional institutions and
guarantor against abuse and violation of civil and political rights of individuals
and nations.®!

Freedom of the press and the phenomenon of publicity related to it were
treated most comprehensively in a series of articles published in Danica horvatska,
Slavonska i dalmatinska. In two articles published in several successive issues of
the paper, an anonymous author analyzed—in a systematic and well-argued
way—the function of the general public and of public opinion in political and
social life, and freedom of the press, with all its positive and negative aspects.
He corroborated his views by invoking, znfer alia, relevant French and German
authors. His starting premise was that freedom of the press was closely associated
with freedom of thought and expression of thought, and that these freedoms
were elements of non-transferrable and inalienable natural rights of man as
an individual and community member. In his text, he analyzed the pros and
cons of freedom of the press and determined that the benefits of freedom of
the press were incomparably greater than the potential risks of abuse of the
press. He concluded that freedom of the press was one of the cornerstones of
constitutional states, an important tool in enlightening the people and also in the
fight against mediocre laws and abuse by civil servants, and the indicator of the

60  SJ no. 73, June 21, 1849 and no. 77, June 30, 1849; “Prosnje i zelje klera eparkie pakracke,” NDHS
no. 46, May 11, 1848.

61  Vlasta Svoger, “Zagrebacko liberalno novinstvo o slobodi tiska i drustvenoj ulozi novina od izbijanja
revolucije 1848. do uvodenja neoapsolutizma 1851. godine,” Povijesni prilozi, 30 (2006): 204-23.
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people’s mood. Therefore, the author advocated complete freedom of the press
and opposed its restriction by means of special laws on the press or censorship.
He clearly opted for the regulation of press offences in civil and penal laws with
public and oral trials and juries.®”

Most authors writing about freedom of the press in the Croatian newspapers
under discussion felt that an individual has a natural and inalienable right to
express his opinion freely orally, in writing, or in the newspapers, and advocated
unrestricted freedom of the press. However, there were other views as well.
Dragutin Kuslan, editor of Slavenski Jug, in his commentary on Ferdinand
Zetjavié’s article in issue no. 63 expressed the view that there can be no
unrestricted freedom of the press in civil society, just as there is no unrestricted
freedom of the individual, because such freedom is restricted by the freedoms
of others. In an article written just before the promulgation of the Provisional
Press Law (enacted by Banus Josip Jelaci¢ in early May 1849), Kuslan reiterated
this view, but opposed the adoption of a special law on the press because he
believed that freedom of the press had been regulated by civil and penal laws.
In his view, special laws on the press in fact restricted freedom of the press
and reintroduced censorship under a new name. An anonymous author of the
article entitled Politicke iskrice (Political Sparkles) also advocated regulation of
freedom of the press through civil and penal laws, like Bogoslav Sulek, editor
of Nowvine dalmatinsko-hérvatsko-slavonske. The only Zagreb newspaper in favor of
adopting a special law on the press in the spring of 1849 was Agramer Zeitung. In
the course of 1850, the editorial boards of Siidslawische Zeitung and Jugoslavenske
novine championed the adoption of a quality law on the press, which would have
put an end to arbitrary acts of official authorities towards the press. This view
was a consequence of deteriorating political circumstances and conditions under
which the press operated in the Habsburg Monarchy and Croatia, as well as the
failure to implement Jelacic’s Press Law (except its provisions about bail).*

62 “Sloboda stampe,” Danica horvatska, slavonska i dalmatinska (DHSD) no. 44, October 28, 1848, no. 45,
November 4, 1848, no. 46, November 11, 1848 and no. 47, November 18, 1848.; “Javnost,” DHSD no. 49,
December 2, 1848, no. 50, December 9, 1848, no. 51, December 16, 1848, no. 52, December 23, 1848 and
no. 53, December 30, 1848. Petar Koruni¢ wrote about publicity and freedom of the press as foundations
of the civil society in “Osnovice gradanskog drustva u Hrvatskoj za revolucije 1848—49. godine,” Radovi —
Zavod za hrvatsku povijest, 32-33 (2001): 69—104.

63 A.Z., “Niekoliko rie¢ih o namienjenom nam stamparskom zakonu,” ] no. 61, December 23, 1848;
Zerjavié, “Niekoliko riecih o slobodi stampe,” 5] no. 63, December 30, 1848; Einladung zum Abonnement
auf die Stdslawische Zeitung, December 14, 1848, National and University Library in Zagreb, Manuscripts
and Old Books Collection, R VIL-2°-6.; [Avelin Cepulié], “Iz Hrelin-grada 22. svib.,” /N no. 50, June 7,
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Although Croatian journalists in the mid-nineteenth century were aware
that freedom of the press could be abused, according to prevailing opinion its
positive aspects were more important: it played an important role in enlightening
the people, in furthering acceptance of democratic models of conduct and
modern institutions, as a tool in the defense against poor quality legislation and
cases of abuse in the public service, and as a tool with which to establish trust
between the government and the people.*

The following quotation by Dragutin (Dragojlo) Kuslan, editor of S/avenski
Jug, illustrates how in the mid-nineteenth century the Croatian liberal press
understood the role of civil rights and freedoms:

As nations gradually began to develop their conscience and remove
the fetters which had been put on them by some individuals and a
crowd of their courtiers solely for their own personal benefit, human
and civil rights were gradually being introduced. They belong to man
by nature, and they are for example: freedom of thought and religion,
freedom of speech, of the press, of trade, crafts and teaching, personal
freedom, and freedom of property etc. Yet, rulers, still holding some
power in their hands, supported either by the aristocracy or by military
force, struggled for power, and whatever freedom they gave to the
people was granted bit by bit, and much more out of necessity than of
their own good will. Therefore, they first granted the people only those
freedoms, which somehow ensured personal freedom and freedom of
property.®

1850; editorial, /N no. 186, November 18, 1850; “U Zagrebu 22. svibnja,” 5] no. 61, May 24, 1849; A. Z.,
“Politicke iskrice,” SJ no. 58, December 16, 1848; B.[Bogoslav] S.[Sulek], “Najprécji zakoni,” NDHS no.
56, May 10, 1849; “Das Preligesetz,” AZ no. 54, May 5, 1849; Stephan Moyses, “Agram, 13. Mai,” .4Z no.
58, May 12, 1849; “Iz Zagreba,” [N no. 136, September 19, 1850 and leading article, SZ no. 33, February
9, 1850. The 1849 Law on the Press as well as related laws on court proceedings in cases of press offences
was published by Tomislav Markus, “Dokumenti o hrvatskom pokretu iz 1849. godine,” Casapis za suvremenn
povijest, 30, no. 3 (1998): 577-95.

64 FE Zerjavic', “Niekoliko riecih o slobodi stampe,” 5] no. 63, December 30, 1848; “Od Drave 18. lip.,”
JN no. 71, July 3, 1850; “Iz Pariza 9. sérp.,” JN no. 84, July 18, 1850.

65 “Kada su se narodi pomalo poceli osvjeséivati i skidati okove u koje ih sapese pojedini ljudi sa
druzbom dvorjanika svojijeh, jedino svoje osobne koristi radi, onda su se sve pomalo uvadjala prava
covjedja i gradjanska, koja idu ¢ovjeku po naravi, kao sto su: sloboda mnjenja i vjerozakona, sloboda govora,
stampe, trgovine, zanata i naucanja, sloboda osobe i imetka i.t.d. Ali vladari, imajuci jos ponesto sile u rukuh
podkrijepljeni koje aristokraciom, koje vojnickom silom, otimali su se koliko moguée za vlast dojakosnju i
sto su godj davali slobode narodom, to je islo sve kap po kap i vise s nevolje no s dobre volje. Zato i nijesu
oni izprva narodom rado davali do jedino onakove slobode, kojima se je nekako osigurala sloboda osobe i
imetka.” [Dragutin (Dragojlo) Kuslan|, “U Zagrebu 22. svibnja,” §] no. 61, May 24, 1849.
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Conclusion

Following the ideas of the Enlightenment propagated by Croatian thinkers of
the late eighteenth century and the positive reception of the ideas of moderate
liberalism in Croatia, the concept of civil and political rights of individuals
gradually spread among educated people in the first half of the nineteenth
century and reached its culmination in 1848. During the first three decades
of the nineteenth century, the Croatian nobility (as the only representative of
official Croatian politics) was faced with the strengthening conservative politics
of the Court of Vienna on the one side and the pressures of Hungarian politics
on the other. Under these circumstances, the nobility acted defensively, and
their political work was oriented mostly towards the protection of their own
privileges. The social changes were not in the focus of political discourse at the
time. The situation, however, changed in 1830s with the emergence of a young
generation of educated intellectuals, mostly of common origin, who introduced
various topics of social and cultural reforms into the political discourse. Within
the framework of the Croatian Revival Movement and the Croatian Political
Movement of 1848—1849, the Croatian liberal intelligentsia considered civil and
political freedoms and rights—freedom of the press, of opinion and speech,
the right to assembly and association, the right to petition, personal safety and
security of property, freedom of learning, and equality of religions, nations, and
languages, equality before the law, oral and public court proceedings and jury—
prerequisites for the creation of a constitutional monarchy and the foundations
of civil society. The intelligentsia demanded political and civil rights which were
somewhat less ambitious in scope than the “fundamental rights” formulated in
the German and Austrian Constitutions of 1848 and in the Kremsier Draft
Constitution. They advocated the concept of a state based on the rule of law
and believed that the role of the state was to ensure the rights and freedoms
referred to, but also to control the exercise of these rights and freedoms under
the law and in line with the freedoms and rights of others, placing emphasis on
collective rights and freedoms.” In practice, however, the same political elite
did not respect the personal rights and freedoms of those who did not share
their political views. This became most evident in their relationship towards
pro-Hungatians (madaroni) duting the revolutionary years of 1848/49 and the

66  Koruni¢, “Osnovice gradanskog drustva,” 69-104 and gvoger, Zagrebalko liberalno novinstvo, 470-86.
67  These principles were most clearly formulated by the anonymous author of the article “Was ist
eigentlich die Konstitution?,” §Z no. 214, September 18, 1850 and no. 215, September 19, 1850.
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propaganda war waged then.”® Advocating the idea of natural rights, civil and
political freedoms, other liberal ideas, and ideas of the Enlightenment, the
Croatian liberal political elite, acting as a part of the European liberal movement,
reestablished the temporarily lost continuity in the spiritual heritage of the
Enlightenment and laid the groundwork for the development of civil society
in Croatia. In spite of the fact that many of those advocating the introduction
of civil and political rights participated in the work of the Croatian Parliament
of 1848 (and in later Parliaments) and that the Parliament’s work was based on
the Pegple’s Demands, the emphasis of the Parliament’s work was on the creation
of a state and legal framework for the modern autonomy of Croatia within
the Habsburg Monarchy. Due to this and an early cessation of the Patrliament’s
session in July of 1848, these ideas—except for the abolition of serfdom and
introduction of equal taxation”—were implemented in legislation only at the
time of far-reaching legislative activities on modernization during the rule of
Banus Ivan Mazuranic¢ (1873-1880).
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Sara Lagi

Georg Jellinek, a Liberal Political Thinker against
Despotic Rule (1885-1898)"

Georg Jellinek is commonly thought of as one of the most prominent representatives
of German legal positivism. In this article I look at Georg Jellinek not only as a legal
theorist, but also as a political thinker of liberal inspiration. In this sense, I seek to show
some key continuities and connections between the fundamental aspects of his legal,
positivistic theory and his political vision of liberal inspiration, and between his stay in
Vienna and his move to Germany.

Keywords: legal positivism, liberalism, sovereignty, fundamental rights, limits of power.
Georg Jellinek as a Political Thinker: Introducing the Personage

“We hope and believe that society will be able to find and implement something
that can preserve it from the lowly moral and spiritual leveling: the recognition
of the rights of minorities!” This quote, which one might easily attribute
to John Stuart Mill or Benjamin Constant, is taken from the work of Georg
Jellinek (1851-1911), a legal theorist who deserves the attention of scholars of
the history of political thought. In this essay, I examine how this prominent
thinker,> commonly associated with German legal positivism and the positivistic

*  This article is based in part on a paper presented at the Institute of Philosophy, the Research Centre
for the Humanities, Hungarian Academy of Sciences, on January 27, 2015.

1 Georg Jellinek, Das Recht der Minorititen (Vienna: Holder, 1898), 47.

2 The literature on Jellinek is vast. See: Christoph Schénberg, Das Parlament im Anstaltsstaat: Zur Theorie
parlamentarischen Reprisentation in der Staatsrechtslebre des Kaiserreichs (1871-1918) (Frankfurt am Main:
Klostermann, 1997); Stephan Breuer, Georg Jellinek nnd Max Weber: Von der sogialen 3u soziologischen Staatslehre
(Baden: Nomos Verlag, 1999); Stanley Paulson, ed., Beitrige zu Leben und Werk (Ttbingen: Mohr Siebeck,
2000); Jens Kersten, Georg Jellinek und die klassische Staatslehre (Tbingen: Mohr Siebeck, 2000); David
Kelly, “Revisiting the Rights of Man: Georg Jellinek on Rights and State,” Law and History Review 22,
no. 3 (2004): 493-529; Andreas Anter, Die normative Kraft des Faktischen: Das Staatsverstindnis Georg Jellineks
(Baden: Nomos Verlag, 2004); Olivier Jounjan, e pensée juridique en Allemagne (Paris: Presses universitaire de
France, 2005); Christian Keller, I7ctor Ebrenberg und Georg Jellinek: Briefwechsel des 19. Jabrhunderts (Frankfurt:
Vittorio Klostermann, 2005); Klaus Kempter, Die Jellineks 1820—1955: Eine Familienbiographische Studie zum
dentschyiidischen Bildungsbiirgertum (Disseldorf: Droste Verlag, 2005); Massimo La Torre, La ¢risi de/ Novecento:
Ginristi e filosofi nel crepuscolo di Weimar (Bari: Edizioni Dedalo, 2000); Realino Marra, La religione dei diritti:
Durkbeimer, Jellinek, Weber (Turin: Giappichelli, 2000); Dagmar Drill, Heidelberger Gelehrtenlexikon 1803—1932
(Berlin—Heidelberg: Springer Verlag, 2012); Reut Y. Paz, Constructing a Gateway between a Distant God and a
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foundation of the law, can be seen and considered as a political thinker of strong
liberal inspiration.

With this purpose, I analyze the petiod between 1885 and 1898,> when
Jellinek published a series of scholarly works on legal and political theory and
the history of political ideas in which he identifies two capital (legal and political)
problems: the problem of granting fundamental rights and the problem of
neutralizing and combating despotic rule, notably the tyranny of the majority.
These are both issues belonging to the tradition of European liberalism. John
Gray proposes a general definition of liberalism, observing that

common to all variants of the liberal tradition is a definitive conception,
distinctively modern in character, of man and society [...] [i]t asserts
the moral primacy of the person, |[...] it confers on all men the same
moral status, [...] it affirm[s] the moral unity of the human species and
[...] [i]tis melioristin its affirmation of the corrigibility and improvability
of all social institutions.”

Yet when focusing our attention more precisely on the nineteenth century,
we observe that the “map” of liberalism at the time was complex. When we
use the term, we are referring to a complex tradition of political thought
characterized by a variety of authors, approaches, and shades of nuance: from
Benjamin Constant to Alexis de Tocqueville, from Madame de Staél to Sismondo
de Sismondi, from J. S. Mill to T. H. Green, from the German state-centric
liberalism to the English one.” Nonetheless, within this variety, we can identify
some key “shared principles.” As D. J. Manning clearly explains in his popular
wotk on Iiberalism,

the liberty that the nineteenth-century liberal believed his intellectual
ancestors to have secured for the citizen, indeed, the liberty that made
a man a citizen, is liberty defined in law. Liberty is the creation of
legal restraint. It is to be found where restraint is justly imposed on
government by constitutional law. [...] Liberty thus understood is not

Cruel World: The Contribution of German-speaking Scholars to International Law (Leiden—Boston: M. Nijhoff
Publishers, 2013).

3 Between 1879 and 1889, Jellinek lived and taught in Vienna. From 1889 until he died in 1911, he lived
and taught in Germany.

4 John Gray, Liberalism (Suffolk: Open University Press, 19806), X.

5 Ibid.
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a power over others [...] the power of a master over his slave. It is
secutity from interference which makes a man free.®

This implies a view of power as limited in order to protect individual
freedom, minorities and “society’s dynamism.”” At the same time, Manning
reminds us that nineteenth-century European liberalism also thought that
“individualism and the energy it generates were threatened by the tyranny of
social conformism.”®

A particular vision of power and a kind of fear begins to emerge, for
example, in the writings of people like Constant, Mill, and Tocqueville. In his
reflections on the French Revolution Constant clearly criticized the crowd and
the conforming masses. Both Tocqueville and Mill denounced the “tyranny of
prevailing opinion” and the issue of “massification.”

Thus, the question arises, in what sense can Jellinek be situated within
nineteenth-century liberalism? He was a liberal thinker because he believed in
the necessity of limited power—in the necessity of establishing boundaries of
governmental power by means of a constitution and guarantees of public law in
order to avoid despotic rule—and he feared social conformism and the negative
implications it could have in terms of social progress and development.

The attention Jellinek paid to the problem of limited power and the issue
of social conformism represents a point of political and ideological affinity
between him and thinkers such as Constant, Tocqueville, and Mill, an affinity
Jellinek recognized himself. In all his works, including for instance Das System
der subjektiven dffentlichen Rechte (System of Subjective, Public Rights, 1892), Die
allgemeine Staatslehre (General Theory of State, 1900), Die Erkldrungen der Menschen
und Biirgerrechte (The Declaration of the Rights of Man and of the Citizen, 1895), and
Das Recht der Minorititen (The Right of Minorities, 1898), he referred to the ideas of
these three prominent authors, whom he regarded as personal, important points
of reference."

David ]. Manning, Liberalism (London: J. M. Dent & Sons Ltd, 1976), 15.
Ibid.
Ibid., 18.
This is an aspect of political liberalism stressed by Manning, Iiberalisn, 17-18. Benjamin Constant, Des
réactions politiques (Paris: n.p., 1797); Idem, Des effets de la Terrenr (Paris: n. p., 1797); Alexis De Tocqueville, De
la Démocratie en Amérique. 2 vols. (Patis: C. Gosselin, 1835-1840); John Stuart Mill, Oz Liberty (I.ondon: John
W. Parker, 1859). See also: John Plamenatz, ed., Readings from Liberal Writers: English and French, Everyday
Handbooks (London: Barnes & Noble Inc., 1965).
10 See: Geotg Jellinek, Das Systen der subjektiven iffentlichen Rechre, 1892, 2 ed. (N.p.: n.p., 1905); Dre all-
gemeine Staatslebre, 1900, 27 ed. (N.p.: n.p., 1905); 3 ed. (N.p.: n.p., 1914).
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As Manning writes, the protection of fundamental rights is central to
nineteenth-century liberalism, a protection which is based on the “existence of
legal restraints.” This is true for Jellinek too, in the sense that in all his works, and
notably in his Das System der subjektiven dffentlichen Rechte, he delineates a system
of legal protection of fundamental rights: legal protection which implies, as 1
will illustrate, a particular way to establish and justify conceptually fundamental
rights within a theory of law and state which is positivistic.

This means that Jellinek’s liberal inspiration and belief cannot be separated
from his legal reflections on the nature and components of the state and law. In
other words, it cannot be separated and isolated from his idea that sovereignty
belongs to the state alone. How did Jellinek balance his belief in a power that had
to be limited with his idea of sovereignty? And what kinds of connections exist
between Jellinek’s liberal inspiration (according to the definition of nineteenth-
century liberalism outlined above) and his legal positivistic theory? In order to
respond to this question, I will begin with a discussion of the period Jellinek
spent in Vienna.

Jellinek in the Austro-Hungarian Empire (1879—1889): The Problen: of
Minorities

Georg Jellinek (1851-1911) was born in Leipzig into a Jewish family of German
culture and language. His father, Adolf Jellinek, was a rabbi and one of the most
important scholars of Jewish theology of hist period. Georg Jellinek studied
history, philosophy and law in Germany. In 1879, he became associate professor at
the University of Vienna, where he lived and taught until 1889, when he decided
to resign because of growing anti-Semitism and personal hostility towards him. In
1891, he moved to the University of Heidelberg, where he “inherited” the Chair
of International Law, previously held by Johann Kaspar Bluntschli."

In Heidelberg Georg Jellinek published his most relevant and innovative
works on the doctrine of law and the state, while also paying attention to politics
and political changes in Germany and in the Austro-Hungarian Monarchy.
Even after Jellinek moved to the University of Heidelberg, he kept studying the
Austro-Hungarian political and juridical system.'

11 Christian Keller, 17&tor Ebrenberg und Georg Jellinek im Spiegel ilres Briefwechsels 1872—1911, in idem,
Viktor Ehrenberg und Georg Jellinefe, 22.

12 In the 1880s and the 1890s, Jellinek wrote and published relevant wotks on the legal structure of
the Austro-Hungarian Monarchy, and more specifically on the Settlement of 1867, while focusing on the
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Jellinek spent intense and problematic years in Vienna, where he had
firsthand experience of the complex political reality of the Austro-Hungarian
Monarchy. Here he was particularly struck by the numerous and often violent
political contrasts characterizing the Austrian Imperial Council. Jellinek dedicated
to this particular issue an interesting essay entitled Ein [Verfassungsgerichtshof fiir
Osterreich (A constitutional conrt for Austria, 1885), with the declared purpose of
understanding how better to stabilize the Cisleithanian part of the Empire after
the Settlement of 1867."

In his opinion, the crucial component of the contrasts was the unsolved
Austrian national question (Nationalititenfrage) and, more precisely, the fact that
the Austrian parties residing in the Reichsrat were not political but “national.”"*

Jellinek stresses how most of the Austrian political parties embodied precise
and defined national identities. Behind these parties there were specific national
groups whose interests often conflicted.” The Austro-Hungarian Monarchy was
in fact a multinational state, made up of Germans, Hungarians, Czechs, Poles,
Ruthenians, Romanians, Italians, Croats, Serbs, Slovaks, and Slovenes. As a result
of the Settlement of 1867, the Habsburg Empire became the Austro-Hungarian
monarchy. The Settlement was between two states which remained, respectively,
“united” as political entities, though people of numerous different nationalities
resided in each.'

In Jellinek’s opinion, the national connotations and attachments of the
Austrian parties made the relationship between parliamentary minority and
majority particularly controversial and difficult. The impact of this complicated

Hungarian half of the empire. These works included: Die rechtliche Natur der Staatenvertrage: Ein Beitrag zur
Juristischen Konstruktion des V'olkerrechts (1880); Das rechtliche Verhdltnis Kroatiens zur Ungarn: Mit einem Anhange
das ungarisch-kroatische Ausgleichgesetz; enthaltend (1885); Ungarn und die dsterreichische Verfassung (1897); Ungarisches
Staatsrecht (1897).

13 Georg Jellinek, Ein Verfassungsgerichtshof fiir Osterreich (Vienna: Alfred Holder, 1885), 35.

14 Ibid., 6-8 ff. In the use of the term “national party” as opposed to “political party,” he claimed to
have been inspired by Adolf Fischhof’s work on the Austrian national question. Jellinek, Das Recht der
Minorititen, 35. Adolf Fischhof, Osterreich und die Biirgschaften seines Bestandes (1869).

15 Jellinek, Ein Verfassungsgerichtshof fiir Osterreich, 68 ff.

16 Aviel Roshwald, Ethnic Nationalism and the Fall of Empires (London—New York: Routledge, 2005), 8—11.
On the history of the Austro-Hungarian Monarchy and notably on the complex relationships between its
nationalities there is a vast body of scholarly literature. Richard J. Evans, Austria, Hungary and the Habsburg:
Central Enrgpe 1683—1867 (Oxford: Oxford University Press, 1979); Alan Sked, The Decline and the Fall of
the Habsburg Empire 1815—1918 (London—-New York: Longman, 1989); Mark Cornwall, The Undermining
of Aunstria-Hungary: The Battle for Hearts and Minds (London: MacMillan Press, 2000); Idem, The Last Days
of Aunstria-Hungary (Exeter: University of Exeter Press, 2001); Maureen Healy, [Vienna and the Fall of the
Habsburg Empire: Total War and Everyday 1.ife in World War I (Cambridge: Cambridge University Press, 2004).
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situation on the legislative process was often disastrous. Sometimes a minority
felt mistreated or abused by the majority, and sometimes the majority vehemently
opposed bills that would have given more rights or freedoms to a national
minority."”

In legal terms, in Jellinek’s opinion, the Austrian Imperial Council, which was
the main and most important legislative body of the Empire, was characterized
by widespread instability and “patliamentary illegality” (Unrech?)."®

As a professor of law living in Vienna, Jellinek identified the
Verfassungsgerichtshof (the Constitutional Court) as a perfect, /lega/ solution to
that problem. Jellinek’s proposal can be better understood and clarified if we
briefly take into account the Habsburg legal-political tradition embodied by the
Imperial Court (Reichgerichtshof).

The Imperial Court was officially established in 1867 on the occasion
of the Settlement, which transformed the Austrian Empire into the Austro-
Hungarian constitutional dual monarchy. The Imperial Court was given relevant
powers and tasks. It served to protect the rights of citizens, although it was not
a court of cassation, i.e. it was not charged solely with the task of verifying the
interpretation of the law given by a court of lower instance. It acted to neutralize
potential conflicts between the Lander (the crownlands) and the central authority,
and it could act to supervise the boundaries between administrative and judicial
authorities, as well as between regional and state administrative authorities.”
According to Jellinek, the main challenge was to improve the traditional Austrian
Imperial Court by transforming it into a true Constitutional Court.

He called for a Constitutional Court to make decisions about: 1. potential
conflicts of competences between ordinary legislation and constitutional
legislation; 2. conflicts of competences between the imperial legislation and the

legislation of the crownlands.”

17 In the 1880s, for example, the Austro-German deputies residing in the Austrian Central Parliament
violently opposed decrees aimed at giving more “linguistic rights” to the Bohemian community. Gerald
Stourzh, “Ethnic Attribution in Late Imperial Austria: Good and Evil Consequences,” in The Habsburg
Legacy: National Identity in Historical Perspective, ed. Ritchie Robertson and Edward Timms (Edinburgh:
Edinburgh University Press, 1994), 71-74.

18 Jellinek, Ein Verfassungsgerichtshof fiir Osterreich, 6.

19 See: Sara Lagi, “Hans Kelsen and the Austrian Constitutional Court (1918-1929),” Co-herencia 9, no.
16 (2012): 275-77.

20 Wilhelm Braunedert, Osterreichische 1Verfassungsgeschichte: Einfiibrung in Entwicklung und Struktur (Vienna:
Manzsche Verlag, 1992), 38—739.
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More precisely, as far as the potential conflict of competences between
ordinary and constitutional legislation was concerned, Jellinek clearly proposed
an interesting legal mechanism which would impact, for example, one of the
most important twentieth-century jurists and scholars of constitutional law,
Hans Kelsen.”

Jellinek’s plan for an Austrian Constitutional Court recognized the right of
a minority to submit bills to the Constitutional Court that could be considered
detrimental to the constitutionally granted minority’s rights and freedoms.” In
this sense, Jellinek’s plan for a Constitutional Court had two main purposes: it
aimed at improving and enforcing the division of competences between the
imperial and crownlands authorities (which Jellinek judged to be utterly unclear
and insufficient) and, moreover, it aimed at better defending the constitution
from potential excesses and transgressions committed by the parties,
parliamentary organs and, more notably, aggressive majorities. Through better
protection of the constitution, better protection of minorities could be granted,
and in Jellinek’s opinion this was particularly useful and vital within the complex
context of the Austrian Imperial Council, which was characterized by tensions
between conflictual national parties.”

Jellinek’s plan for a Constitutional Court was based on a substantial mistrust
of the legislative body, in this specific case the Austrian Imperial Council, because
the majority residing in the legislative body could abuse its power by imposing
its will to the detriment of the minority. In this sense, the transformation of
the Imperial Court into a Constitutional Court was the only way, in Jellinek’s
opinion, to make the Austro-Hungarian monarchy a solid “constitutional state.”
The idea itself is perhaps not groundbreaking, but one truly interesting aspect is
to observe how profoundly political this plan was.**

In his 1885 work, Jellinek sought to arrive at a /lega/ solution to an eminently
political problem. This problem dealt with the protection of minorities from
potentially illiberal laws wanted and pushed by the majority: the danger
represented by a tyrannical majority was one of the major political issues with
which Jellinek grappled all his life. As previously mentioned, in 1891 he moved to

21 Sara Lagi, E/ pensamiento politico de Hans Kelsen: Los origines de “De la esencia y valor de la democracia” Madrid:
Biblioteca Nueva, 2007).

22 Jellinek, Ein Verfassungsgerichtshof fiir Osterreich, 8 ff.

23 Ibid.

24 Elisabetta Palici di Suni, Infroduzione to Georg Jellinek, Una Corte costituzionale per I'’Austria (Turin:
Giappichelli, 2013), 1-35.
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Heidelberg to teach international law. In Germany he continued to reflect on the
problem of minorities; a problem that he had experienced firsthand in Austria.
If in the Austro-Hungarian monarchy Jellinek mainly focused on the concept of
minorities with a national and ethnic connotation, in Germany his attention shifted
to political minorities. Yet, a fundamental political problem remained: to Jellinek,
the protection of minorities was profoundly connected with the question of
granting fundamental rights in order to combat any form of despotic rule.

Jellinek in Germany: His Jus-political V'ision and His Rejection of Despotic
Rule

While living in Vienna, Jellinek was struck by the effects of having a parliament
made up of many different national groups. This complex reality might have
stimulated his interest in the problem of minorities. He never forgot the Austrian
experience, which is apparent in his work Das Recht der Minorititen, in which he
referred to the national component of the Austrian parties and the instability of
the Austrian Imperial Council.*

Jellinek’s focus on minorities and the importance of providing them with
concrete and efficient protection recalls nineteenth-century liberalism. Like
many other prominent liberal thinkers, such as Constant, Tocqueville, and Mill,
Jellinek considered the protection of minorities (both national and political) as
a value per se, as prerequisite of every truly liberal society based on respect for
personal and human dignity and recognition of a “space of freedom” that no
government could abuse or limit.*®

In terms of the history of political thought, Jellinek’s concern with the
problem of minorities and their protection (which in my view must have been
influenced by his Austrian experience) was profoundly connected with his idea
of Selbstbeschrinkung (self-limitation), which is the core concept of his theory of
law and the state.”” What were the political foundations of this theory, and might
we better understand these foundations if we take into account the definition of

nineteenth-century liberalism given abover*

25 Jellinek, Das Recht der Minorititen, 35-306.

26 Ibid., 17-40.

27 Massimo La Torre, Constituionalism and 1.egal Theory: A New Paradigm for the Concept of Law (Dordrecht:
Springer, 2007), 20.

28  On the concept of “self-limitation” see: Jens Kersten, Georg Jellineks Systens: Eine Einleitung zu Georg
Jellinek, Systen der subjektiven dffentlichen Rechte, 2. Auflage von 1905, ed. and intr. Jens Kersten (Ttbingen:
Mohr Siebeck, 2011); Jens Kersten, Georg Jellinek und die klassische Staatslebre (Ttbingen: Mohr Siebeck, 2001);
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In 1892, when Jellinek was in Heidelberg, he published one of his major
works: Rechtslebre: Das system der subjektiven dffentlichen Rechte. On the one hand,
Jellinek proposed the classical concepts previously elaborated by Carl Friederich
von Gerber and Paul Laband.” Like his predecessors, Jellinek recognized
sovereign power as belonging to the state alone. Also, he reaffirmed that only
positive law exists. At the same time, he distanced himself from the traditional
German legal doctrine when he wrote that the state limits itself by recognizing
and providing fundamental rights.” To better understand the difference between
Jellinek’s legal conception and that of his predecessors it is worth noting that
Gerber considered “individual rights as ‘objective’ reflections of the legal
order,” and Laband defined rights and more precisely as “rights to liberty” and
“norms for state power, which the state gives itself [...] but they do not establish
subjective rights of the citizens””" In other words, both Gerber and Laband
actually theorized the principle that rights had to be understood correctly and
considered a mere “reflection” of “the state-determined legal system.”

Unlike Gerber and Laband, Jellinek envisioned the state as a subject capable
of limiting itself and, consequently, capable of granting a “space of freedom”
to individuals by establishing “subjective rights.””* In his works on legal theory,
and most notably in Das System der subjektiven dffentlichen Rechte, Jellinek elaborates
a compromise between the sovereignty of the state and fundamental rights by
theorizing the legal protection of such rights by means of an act of state self-
limitation with regards to individuals. In doing so, Jellinek conceptually ends up
situating one of the capital principles of nineteenth-century liberalism within
a legal positivistic theory, according to which these rights “are regarded and

secured because of the existence of the state as the personified sovereign.” >’

Michael Stolleis, Geschichte des dffentlichen Rechts in Dentschland, vol. 2 (Tibingen: Mohr Siebeck, 1992). Also:
Diego Quaglioni, “Sovranita e autolimitazione (Rileggendo la Dottrina generale dello Stato di G. Jellinek),”
in Crisi e metamorfosi della sovranita: Atti del XIX Congresso nazionale della Societd italiana di filosofia ginridica e
politica. Trento 29—30 settembre 1994, a cura di Maurizio Basciu (Milan: Giuffre, 1996), 276 ff; Massimo La
Torre, Disavventure del diritto soggettivo: Una vicenda teorica (Milan: Giuffre, 1996), 144-45.

29 See: Carl Friedrich von Gerber, Grundziige eines Systems des dentschen Staatsrechts (1876); Paul Laband, Das
Staatsrecht des Dentschen Reichs (1876—1882).

30  Fabrizio Fabbrini, Fundamental Rights in Enrgpe: Challenges and Transformations in Comparative Perspective
(Oxford: Oxford University Press, 2014), 17-18.

31 Peter C. Caldwell, Popular Sovereignity and the Crisis of German Constitutional Law: The Theory and Practice
of Weimar Constitutionalism (Durham—Tondon: Duke University, 1997), 30-31.

32 Jellinek, Das System der subjektiven iffentlichen Rechte, 67 f.

33 Fabbtini, Fundamental Rights, 17.

113

HHR_2016_1.indb 113 2016.06.03. 12:40:01



Hungarian Historical Review 5, no. 1 (2016): 105-122

In this sense, there is profound link between Jellinek’s liberal spirit and his
legal doctrine. I insist on this point because I think that even his work Das system
der subjektiven dffentlichen Rechte (1892) can be considered, from the perspective
of the history of political thought, a work of political theory and an excellent
example of Jellinek’s political thought and attitudes.

While living and teaching in Austria, Jellinek proposed a legal solution to an
eminently political problem. As we have seen, this particular solution, consisting
in the creation of a Constitutional Court, had a clear and undeniable liberal
connotation because it was based on the idea that minorities should be respected
and protected. The Constitutional Court, in Jellinek’s view, could be a perfect
antidote to the tyranny of the majority. In Das systems der subjektiven dffentlichen
Rechte, Jellinek theorized a positivistic foundation of fundamental rights based
on the idea that the state was capable of limiting itself. In both cases, i.e. in his
work on the Constitutional Court and his work on the subjektiven dffentliche Rechte,
Jellinek was convinced, as a legal theorist and a political thinker, that granting
and preserving fundamental rights implied protecting minorities and individuals
from the abuses of despotic rule.

The central role played by this kind of problem in Jellinek’s intellectual
and academic production is also clear in three of his writings dedicated to the
history of political ideas and published in the 1890s, namely Hobbes und Roussean
(Hobbes and Roussean), Adam in der Staatsrechtslehre (Adam in the theory of the state)
and, primarily, Die Erklirungen der Menschen und Biirgerrechte (Ihe declaration of the
rights of man and the citizen).*

In the first two essays, Jellinek critically analyzed the tradition of natural law
and its impact on European political thought and state organization, whereas
in the third work he made a direct comparison between the Bill of Rights and
the Declaration of the Rights of Man and of the Citizen. Despite evident
differences in terms of content, all these essays shared the same questions: “is

34 Georg Jellinek, Die Erklarungen der Menschen und Biirgerrechte: Beitrag zur Geschichte des Verfassungsrechts
(Munich—Leipzig: Duncker & Humblot, 1895). In this article, because the original text was unavailable,
I refer to the Italian translation: Georg Jellinek, Le dichiarazioni die diritti dellnomo e del cittadino, ed. G.
Bongiovanni (Rome—Bari: Laterza, 2002). And also Georg Jellinek, “Die Politik des Absolutismus und
Radikalismus (Hobbes und Rousseau): Vortrag gehalten in der Aula des Museums zu Basel am 10. Februar
1891,” in idem., Awusgewablte Schriften und Reden (Berlin: 1911), vol. 1 (Aalen: Scientia Verlag, 1970); Idem,
“Adam in der Staatsrechtlehre: Vortrag gehalten in der historisch-philosophischen Verein zu Heidelberg
(1893),” in idem, Ausgewiblte Schriften und Reden (Berlin 1911), vol. 1 (Aalen: Scientia Verlag, 1970); Idem,
Allgemeine Staatslehre (Berlin: O. von Hiring, 1905).
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state power unlimited?” and “does the majority have absolute power?”” I examine
how Jellinek responded to these crucial questions.

In the first of the three abovementioned works, Jellinek outlined a history
of political and juridical concepts with a strong focus on the tradition of
natural law. As a positivist, Jellinek was vehemently anti-jusnaturalist, but the
truly interesting aspect emerging from his analysis, particularly from his work
on Hobbes und Roussean, is that he considered natural law mere philosophy, a
Weltanschanung, a dream, a vision, with no historical basis, and characterized by
undeniable elements of despotism.*

The tradition of natural law had elaborated and justified the idea of state
organization through the “paradigm” of the state of nature and the concept of
a “contract” by means of which men would establish and legitimize political
institutions. First and foremost, Jellinek criticized the tradition of natural law as
a product of the imagination. He stressed that all natural law arguments were
false because they were not based on historical experience.”

Yet, in Jellinek’s opinion there was something even more dangerous in the
teachings concerning natural law than their “falsehood.” He thought that they
would inevitably “open the door” to despotic rule as a necessary and logical
consequence of the idea that the only way to leave the state of nature with all
its dangers and lack of safety is to give up one’s fundamental rights and liberties
to a “third subject,” which is the state itself. From the perspective of the history
of political ideas and ideologies, there was no difference between the author of
Leviathan and the father of the Social Contract. Their use and legitimation of the
“paradigm” of the state of nature inevitably would lead, in Jellinek’s assessment,
to an illiberal, despotic political system.”

His critique of the natural law tradition of thought was functional to his
foundation and legitimation of law and the state in positivistic terms. But if
jusnaturalism was nothing but a “philosophy,” a potentially dangerous dream,
how could one explain his attachment to the Bill of Rights and the Declaration
of the Rights of Man and of the Citizen, which seemed to have been inspired
by the tradition of natural law? As a legal theorist and political thinker, Jellinek
responded to this question in his work Die Erklirungen der Menschen und Biirgerrechte.
In this essay, Jellinek offers his reply to those who contended that the Bill of
Rights and the Declarations of the Rights of Man and of the Citizen were the

35  Jellinek, “Die Politik des Absolutismus und Radikalismus.”

36  Ibid., and idem, “Adam in der Staatsrechtlehre.”
37 Ibid., chiefly Georg Jellinek, “Die Politik des Absolutismus und Radikalismus.”
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logical consequences of the intellectual tradition of natural law by explaining
how, for example, the Bill of Rights—which he considered the “source” of
the Declaration of the Rights of Man and of the Citizen itself—were nothing
but the “historical product” of the very particular, unique American experience,
characterized by the development of small communities of people who moved
to the New Wortld to profess their religious beliefs freely.”

Despite his Jewish background, Jellinek studied Christian theology and
the history of Christianity in depth.” His main interest was the history of
the Reformation and Protestantism. In his essay Die Erklirungen der Menschen
und Biirgerrechte he also emphasized the religious roots of the Bill of Rights in
America and the influence that the Protestant spirit and culture had had on the
history of the former British colonies. His idea was that some of the fundamental
freedoms included in the Bill of Rights had a religious—and more precisely a
Christian—origin.*

Over the years, according to Jellinek, Americans had created a society based
on the values of freedom and emancipation, and when they had gathered to
establish a new political order against their former motherland, they had written
the Bill of Rights in order to ensure protection of the freedoms and rights they
had experienced before the revolution against England had broken out."!

As far as the Declaration of the Rights of Man and of the Citizen is
concerned, Jellinek stressed the “debt” that the French revolutionaries owed
to the American Bill of Rights. He also denounced the French revolutionaries,
who—unlike the American revolutionaries—had been inspired by the tradition
of natural law and more exactly by Rousseau and his theory of wolonte générale, for
having applied the philosophical concept of “people’s sovereignty” to the French
political reality without seriously analyzing whether or not this kind of concept
could be successfully transformed into a functioning political institution.

The “sin” of the French Revolution had been to apply the very abstract
and intrinsically absolutistic political concepts elaborated by the tradition of
natural law—and notably by Rousseau—to the French reality, a reality whose
complexity, in Jellinek’s opinion, went beyond “natural law philosophy.” The
American revolutionaries had been successful because they had established

38  Georg Jellinek, Le dichiarazioni dei diritti dell’nomo e del cittadino, 44.

39 Jellinek converted to Christianity a few years before his death. Klaus Kempter, Die Jellineks 1820—1955:
Eine Familienbiographische Studie zum dentschyiidischen Bildungsbiirgertum (Diusseldorf: Droste Verlag, 2005).

40  Georg Jellinek, Le dichiarazioni dei diritti dell’uomo e del cittadino, 44—50.

41 TIbid.
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their new independent political institutions on historical experience. The French
revolutionaries had been unsuccessful because they had wanted to break radically
with the past, introducing a totally new political system based on ideas and values
people had never seriously experienced before.

In other words, under the French revolution one passed from a despotic
rule embodied by the king to a despotic rule embodied by the people, and the
people, as Jellinek stresses, meant the state.*

Some questions arise: is there any connection between these works of the
1890s (Hobbes und Roussean; Die Erklirungen der Menschen und Biirgerrechte) and,
for example, Jellinek’s essay on the Austrian Constitutional Court? Moreover,
what can we learn about Jellinek’s political views from his reflections on the
American and French revolutionary legacy? First, I am convinced that a sort
of intellectual continuity does exist between Jellinek’s essay of 1885 and the
works he published when he was already in Germany. This continuity consists
in the fact that his plan for the Austrian Constitutional Court and his writings
on and against the tradition of natural law, the Declaration of the Rights of
Man and of the Citizen, and the comparison between the American and French
revolutions share the conviction that there is a profound difference between
“good rule” and “bad rule”: a good rule is based on an intrinsically limited power,
constitutional guarantees, and rights—that is, on a “space of freedom” that is
to be protected—whereas bad rule is the opposite: it is despotic rule consisting
of an unlimited kind of power and, according to Jellinek, this unlimited kind of
power can sometimes be used in the name of the people.”

All the writings I have discussed so far contain clear elements of a truly
classical liberal political view according to the definition of liberalism I offered in
the first paragraph of this paper. Jellinek emphasized the importance of limited
power, a concept he elaborated further in Das Recht der Minorititen.

Here Jellinek clearly drew a connection between individual rights and minority
rights: the protection of minorities within and outside of legislative organs was
functional to the protection of individuals and fundamental rights. Nonetheless,
the protection of minorities and individual rights embodied an excellent limit to
despotic rule, and the guarantees of the rights of minorities and individuals could
also prevent the process of “massification” and growing social conformism, which
in Jellinek’s opinion was characteristic of modern democratic societies.*

42 Ibid.

43 On this last aspect see: Georg Jellinek, “Die Politik des Absolutismus und Radikalismus”.
44 1dem, Das Recht der Minorititen, 42—44.
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Jellinek directly and openly referred to Tocqueville when writing about the
dangers of massification and social conformism within a democratic system.
Tocqueville was always one of the main points of reference for the German
jurist. Like Tocqueville, Jellinek spoke about the tyranny of the majority, and
like Tocqueville, Jellinek thought that an efficient way to neutralize despotic
majorities (inside and outside the legislative body) was to create and develop
a political system based on fundamental rights, minority rights, efficient limits
to powet, and the creation and preservation of a lively civil society.” Jellinek
concluded his work on the Rights of Minorities by mentioning Tocqueville’s
Democracy in America.*

There is a common thread linking Jellinek’s work on the Austrian
Constitutional Court, on the one hand, and his writings published in the 1890s:
the connection is his focus on the problem of minorities and liberty. In Austria
and in Germany Jellinek always examined ways in which to avoid despotic rule.

Some Concluding Remarks on Jellineks Liberal Political View

If we take into account Jellinek’s intellectual trajectory from the 1880s until
the publication of Die allgemeine Staatslehre, we can observe how the principle
of limited power was central and crucial both to his legal doctrine and to his
political view."’

In terms of legal thought, Jellinek affirmed the pillars of legal positivism,
while elaborating the idea that the state had both “a sociological and legal
character.” In his opus magnum, Die allgemeine Staatslehre, he distanced himself
from Gerber and Laband. Whereas Gerber and Laband had tried to develop a
merely legalistic understanding of the state, Jellinek insisted on the two-sided
nature of the state: it should be considered not only a legal construct but also
a “social fact,” and therefore it had “legal functions” and “social functions.”*

The two-sided conception of the state implied a two-sided theory of the
state. Staatslehre had to be divided into a “social theory of the state” and a “legal
theory of the state.”* From a social perspective, the state—as it was conceived by
Jellinek—relates to individuals by limiting its own will and therefore establishing

45 Ibid.
46 1Ibid., 46-47.
47 Idem, Allgemseine Staatslehre (1900), 3 ed. (Darmstadt: Wissenschaftliche Buchgesellschaft, 1960), 180.

48 TIbid.
49 Tbid.
118

HHR_2016_1.indb 118 2016.06.03. 12:40:01



Georg Jellinek, a Liberal Political Thinker against Despotic Rule (1885-1898)

fundamental rights. From his work Systen der subjektiven offentlichen Rechte to his
Allgemeine Staatslebre, Jellinek continuously sought to present a balanced idea
of the state which did not reduce the state to “the ruling subject, and there is
nothing else to be said.”" As Peter M. R. Stirk correctly stresses,

His [Jellinek’s] opposition to any veneration of power is evident
in his approach to the concept of sovereignty and in his theory of
the autolimitation of the state. Jellinek argued that the concept of

sovereignty was too often treated as a claim to unconstrained power

rooted in the idea of sovereignty as “summum imperium, summa potestas’ >

Against any sort of hypostatisation of the state, Jellinek emphasized that
sovereignty does not mean “lack of limitation,” but rather the capacity for self-
limitation.”

This continuous conceptual and legal framework which took shape between
the 1880s and the early 1900s has to be taken into account when discussing
Jellinek as a political thinker, because his defense of fundamental rights and
minority rights is connected with his legal and political idea of state self-
limitation.

Nonetheless, if we focus on Jellinek’s political view and spirit as it takes shape
and emerges from the writings discussed so far, we observe how the defense of
minority rights and individual freedoms seems to represent a value to protect and
preserve per se, because, as Jellinek states in Das Recht der Minorititen, some of the
best innovations in human history were initiated by minorities, and minorities can
exist and contribute positively to the development of society only if individual
rights and freedoms are granted. These rights and freedoms, in Jellinek’s view,
can act as a powerful bulwark against massification and social conformism.”
At the same, granting minority rights represents a capital issue not only within
society, but also within the legislative body. It is in this sense that we can better
understand why, once again in Das Recht der Minorititen, Jellinek dedicates so
much attention and such thorough analysis to the American insistence on the
importance of the protection of fundamental rights. This attitude, as Jellinek

50  Andreas Anter, Max Webers Theory of the Modern State: Origins, Structure and Significance (New York:
Palgrave Macmillan, 2014), 50.

51 Peter M. Stirk, Tiwentieth Century German Political Thonght (Edinburgh: Edinburgh University Press,
2000), 22.

52 Jellinek, Allgemeine Staatslebre, 180.

53 Idem, Das Recht der Minorititen, 26.
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stressed, was based on the centrality of the Constitution, and it was characterized
by “the hypertrophy of constitutional legislation, since when a provision was
included in the constitutional text, the parliamentary minority is provided with a
powerful tool to prevent the majority from abusing its legislative power.””*

Jellinek’s sensitivity to the questions of fundamental rights and the rights
of minorities may well have been due in part to his having been part of a
minority and also to the years he spent in the Austro-Hungarian monarchy, a
multinational state made up of numerous ethnic minorities. His life-experience
might have had an influence on his We/tanschanung, and his personal sensitivities,
but the aforementioned works demonstrate clearly how, behind Jellinek’s interest
in minority rights, liberty and fundamental rights, there was an actual attempt to
understand how to avoid despotic rule, how to avoid the tyranny of the majority,
how to establish a constitutional state, and how to create a true “liberal society.”

In this sense, from the perspective of the history of political thought, I agree
with the distinguished European scholar of the history of political thought, the
Italian Salvo Mastellone, who decided, in his book on Storia del pensiero politico
europeo (History of European political though?), to include Jellinek among the “spiritual
fathers” of nineteenth-century European liberalism.”
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Andras Cieger

National Identity and Constitutional Patriotism in the
Context of Modern Hungarian History

An Overview"

Since the end of the eighteenth century, Hungarians have considered themselves a nation of
the “millennial constitution” and a “nation of lawyers.” What meanings, identity-founding
values, and interpretations of the past are associated with the concepts of constitution
and constitutionalism in Hungarian public thinking and scientific discourse? Furthermore,
to what extent is there any consensus concerning principles, and how coherent is the
context of Hungarian constitutionalism as a product of national history? In this overview,
I show how the political program of constitutionalism underwent a transformation
from an elite-project to a common emotional foundation of constitutional patriotism in
1848. I also examine how;, after the Austro-Hungarian Compromise of 1867 and in the
interwar period, the emotional bonding of citizens to their political institutions weakened
and several myths of the Hungarian exceptionalism gathered strength in scientific and
political discourses. Four decades of socialism extinguished almost completely any sense
of constitutional consciousness, already only flickering, among the people, as well as
their trust in the world of politics. Finally, the many examples of embittered debates
on symbolic questions after the regime change in 1989/90 and the much-criticized
circumstances of the drafting of a new constitution in 2011 demonstrate convincingly
that a constitutional patriotism based on broad societal consensus has not yet formed in
Hungary. The successive political regimes used constitutional values and the memory of
the struggles for constitutionalism only as symbols or slogans to reach their short-term
political aims. The political elites in Hungary utilized the constitutional consciousness of
the society instead of working to strengthen it.

Keywords: constitutional patriotism, national identity, Hungarian history, symbolic politics
Constitution, Identity, and History

The expression constitutional patriotism associated with Jirgen Habermas has
undergone a number of modifications since it was coined in the 1970s, giving
rise to significant professional and public debates. Originally, the term was meant

*  This essay was written as part of the research project no. K 108 670 with the support of the
National Research, Development and Innovation Fund, entitled Mivészetek és tudomany a nemzetépités
szolgalataban a 19. szazadi Magyarorszagon [Arts and Sciences Serving the Building of the Nation in
Nineteenth-century Hungary].
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to play a role in the formation of the new German national identity after World
War 11, flourishing again in the early 1990s in the countries of the former Soviet
bloc in Central Eastern Europe and frequently used in the public discourse of
the mostly leftist intelligentsia in connection with the processes of European
integration and constitution-writing. Rather than examining the history of
the uses of this term, I wish only to note that recently it has played a role in
peeling the identity of the political community away from traditional national
consciousness, imbued with nationalism and damaged multiple times, and linking
communal identity to universally accepted human rights, democratic values, and
constitutional institutions as integrational bases, thereby strengthening civic
participation in public life and the development of tolerant, self-critical civic
attitudes (a political culture of a citizenry).! Habermas also linked this concept
with the idea of forming a cosmopolitan solidarity, a “multicultural citizenship”
(e.g. in the future European federal state).” Later, however, he emphasized
instead that “[d]espite a very common misunderstanding, ‘patriotism linked to
the constitution’ means that the citizens wholeheartedly accept the principles of
the constitution, not only in their abstract substance, but very specifically out of
the historical context of the history of each nation.””

What is important in the context of this inquiry is the fundamental
hypothesis of the concept: “In a pluralistic society, the constitution expresses a
formal consensus. The citizens want to regulate their living together according
to principles that are in the equal interests of each and thus can meet with the
justified assent of all.” That is to say, there exists a commonly accepted system
of norms for constitutionality, a common stock of concepts and words, as well
as an image of the past both in the actual political community (polity) and on a
larger, for example European, scale.*

Interestingly, the conservative philosopher Roger Scruton, who firmly rejects
the ideas described above and insists on the importance of preserving national
identity, also believes in the existence of common constitutional values inspiring
the English nation, and the patriotism linked to them. That in his writings he
worries about the cracking of the centuries-old cohesive force of the British

1 Jan Werner Miller, Constitutional Patriotism (Princeton: Princeton University Press, 2007), 15-45.

2 Jurgen Habermas, “Citizenship and National Identity,” in idem, Besween Fuacts and Norms (Cambridge,
Massachusetts: MIT Press, 1996), 491-515.

3 Jurgen Habermas and Joseph Ratzinger, Dialectics of Secularization: On Reason and Religion (San Francisco:
Ignatius Press, 2000), 33.

4 Habermas, “Citizenship and National Identity,” 496.
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system of legal and political institutions caused by the spread of consumer
culture and not least the “patronage” of the European Union is another issue.

Given the relevance the concept has acquired in contemporary political
and theoretical discussions, it would seem justified to consider the meanings,
identity-founding values, and interpretations of the past that have been and are
associated with the concepts of constitution and constitutionality in Hungarian
public and academic discourses. To what extent is there a consensus concerning
principles, and how coherent is the context of Hungarian constitutionality as a
product of the national history that the “old” and “new;,” as it were, identities of
the political community can both rely on?

Naturally, one cannot give precise answers to these questions, but rather can
only venture conjectures, since exciting factors in political life such as loyalty,
trust, pride, and identification are difficult to measure. Moreover, the available
sources mostly allow only glimpses into scholarly debates and discourses defined
by the political elite, and are usually silent about the political attitudes of society.

The Formation of Constitutional Consciousness as of the Second Half of the
Eighteenth Century

The political program, starting from above, of building the nation and the
development of the “national sciences” in the service of this project, and, later,
the building up of the bourgeois state were processes that gradually, during the
long nineteenth century, pushed autonomous legal life on the local level and
various customary laws into the background through codified customary law and
“official” written legislation, while, through the channels of education and the
forums of the old and the new public spheres, new political values, sentiments,
and interpretations, which could later be folklorized, were attached to this legal
material. Thus, a general system of norms, a common stock of concepts, and
shared ways of thinking came into being that could later serve as the basis
for a wider communal identity associated with constitutionality.® Naturally,
a consciousness of this kind was basically shaped by the thinking, the public
behavior and the political objectives of the prevailing political elite, especially

5 Roger Scruton, England: An Elegy (London: Chatto, 2000); Roger Scruton, The Need for the Nations
(London: Civitas, 2004). For this, see also: Michael Kenny, The Politics of English Nationhood (Oxford: Oxford
University Press, 2014), 66—72.

6 Barna Mezey and Janka Teodéra Nagy, eds., Jogi néprajz — jogi kultsirtirténet (Budapest: ELTE Eo6tvos
Kiadé, 2009); Attila Paladi-Kovacs, ed., Magyar néprajz (Budapest: Akadémiai Kiado, 2002), 8:693-99.
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in a country like the Kingdom of Hungary, which was very divided ethnically,
culturally, and in terms of property. Still, as a result of these complex processes,
which are difficult to map, a (self)image has taken deep roots, according to which
the nation-building and state-building Hungarians are characterized, through
their incessant struggle for independence, by strong public legal traditions and
a legal turn of mind, adhering often perhaps to an irrational extent to its legal
fictions (Hungarians are usually seen by foreigners as an ungovernable, rebellious
people). Since the nineteenth century, Hungarians have often associated their
national character with the terms “millennial constitution” and ‘“nation of
lawyers.” In 1939, a famous Hungarian poet, Mihaly Babits, wrote the following
in his tableau on the Hungarian character:

A similar ideal constant is the constitution, the moral territory and
property, as it were, of Hungarians. This is again a fixed point in the
universe. The constitution can be violated a thousand times, and it is
possible to govern without it or against it. But even if this goes on for
centuries, a true Hungarian will nevertheless regard the constitution as
living and valid.”

The clearly perceptible strengthening of constitutional consciousness is basically
linked with the intellectual impact of the Enlightenment and the struggles
between the Hungarian Estates and the Habsburgs in the second half of the
eighteenth century.® Emperor Joseph II (1780-1790) broke with the centuties-
old customs of dealing with the Estates: he did not have himself crowned king
of Hungary, he did not summon the national assembly (Diet), etc. He set out to
implement a program of modernization along the ideas of the Enlightenment,
but the means he employed were absolutistic. The Estates opposed his efforts,
in their struggle relying heavily on the arguments of the thinkers of the French
Enlightenment. The works of Montesquieu, Rousseau, and Voltaire, soon after
they had been written, became favorite readings (in the original, but often in
Hungarian translations, too) of the political elite, providing the Estates with a far
too practical set of arguments in their wrestling with the enlightened absolutism
represented by Joseph II.

7 Mihaly Babits, “A magyar jellemrdl” in Mi a magyar?, ed. Gyula Szekfi (Budapest: Magyar Szemle
Tiérsasag, 1939), 70.

8  Of course, the roots of patriotism based on constitutional consciousness go back to earlier times, see
e.g. Balazs Trencsényi and Marton Zaszkaliczky, eds., Whose Love of Which Country: Composite States, National
History and Patriotic Disconrses in Early Modern East Central Europe (Leiden—Boston: Brill, 2010).
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They set the model of representative constitutionalism still organized on the
basis of Estates against the theory of centralized state. In their numerous plans,
the Estates argued, drawing on the theory of natural law, that since the monarch
had violated the ancient “social contract” with them, a totally new contract was
needed. Referring to the principle of popular sovereignty (by people they meant
themselves, of course) and the spirit of laws, they demanded that the Diet be
summoned, and under the influence of the events in France they decided to make
a written constitution which would significantly limit royal power. In 1790-1791,
approximately five hundred pamphlets were published putting forth proposals
for changes to the political situation and the constitutional conditions of the
country.” Furthermore, the ideas of the French Enlightenment concerning the
division of powers, the social contract, and human rights appeared not only in
official proposals and political pamphlets, but in popular plays and school verses
as well."

However, this Hungarian Enlightenment was rather peculiar, indeed, since
as Ferenc Eckhart observed, “it held Montesquieu and Rousseau in one hand
and the Tripartitum in the other.””" That is to say, the Estates wished to apply
only those principles of modern constitutionality to Hungarian conditions which
upheld their privileges. And to support this effort, they used the Tripartitum, a
work by Istvan Werb6czy, who in addition to reviving and summarizing the
cardinal laws and definitive legal customs of the country in 1514, complemented
his work with the theory that the king and the (legally and politically equal)
nobility are present together in the Holy Crown of Hungary, that is to say, they
together practice sovereign power.'?

The constitution-making fever, especially as a result of the increasingly
frightening news from France and the countermeasures of the new king,
Leopold II (1790-1792), soon abated, the monarch and the Estates returning
to the time-honored rules of the game of the constitutionality of the estate
system. It is undeniable, however, that a few important elements of modern-day
constitutionality, which in the perception of both the Hungarian Estates and the

9 See, for example Henrik Marczali, “Alkotmanytervezetek 1790-ben,” Budapesti Szemle 125, no. 351
(1906): 393—-422.

10 Sandor Eckhardt, A francia forradalon eszméi Magyarorszdgon (Budapest: Franklin, 1924).

11 Ferenc Eckhart, A Sgentkorona-eszme tirténete Budapest: MTA, 1941), 254. For this, see also: M. Istvan
Szijartd, A Diéta: A magyar rendek és az, orszaggyilés 1708—1792 (Budapest: Osiris, 2005), 29—43.

12 Eckhart, A Szentkorona-esgme torténete, 290-91.
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sovereign could be reconciled with their interests and which did not violate the
dualist system of the Estates, would become part of the Hungarian legal system.

New words were added to the vocabulary of Hungarian politics in these
decades. In the 1780s, the Latin constitutio and the Hungarian alkotmdny and
alkotmdnyozds began to be used with their present-day jurisprudential meaning."
The Hungarian word a/kotmdny also appeared for the first time in Corpus Juris
in Act 1791:X. According to studies in intellectual history, it was also during the
constitutional struggles of the late eighteenth century that references to ancient,
thousand-year-old constitutionalism became part of a definitive mode of
discourse. According to this argument, there exists an ancient (legal and political)
system of customs, handed down by generations, which would outline the nine-
hundred-year old and, later, thousand-year old, organically and continuously
developing unwritten constitution of Hungary. And this constitutional
development was essentially identical with the history of the nation, which at
that time meant only the political community taking part in governance, that is,
the nobility. Thus, the protection and complete preservation of constitutional
customs, rights and privileges was seen as a duty and a fundamental prerequisite
of national existence. “The slogan, almost second to none in its ability to make
Hungarian hearts beat more rapidly, was born.”"* So constitutionality became
part of the national consciousness and a source of national pride, though only
keeping in mind the following:

[A] number of identity variations interpreted themselves in the symbol
of the Homeland, thus the patriotism of those days was a set of
different and diverging phenomena and the use of the term patriotism
in the plural would seem to be justified. This is the moment of coming
into being, the time of narratives and symbols being reordered and
organized into a new unity."

13 The rapidity of the change is indicated by the fact that the augmented edition in 1767 of the dictionary
of Ferenc Papai Pariz did not include this new meaning of constitutio. Ferenc Papai Pariz, Dictionarinm
Latino—Hungaricum et Hungarico—Latino—Germanicum (Budapest: Universitas, 1995), 142. For the expansion of
the meaning of the word alkotmdny (constitution), see Lorand Benkd, ed., A magyar nyely tirténeti-etimoldgiai
sz0tdra (Budapest: Akadémiai Kiad6, 1967), 1:134.

14 Marczali, “Alkotmanytervezetek 1790-ben,” 397.

15 Attila Debreczeni, “Nemzet és identitas a 18. szazad masodik felében,” Irodalomtirténeti Kizlemények
105, no. 56 (2001): 552.
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Although there was a clearly perceptible shift in the meanings of the words
haza (homeland), nemzet (nation), and alkotmdny (constitution) in the nineteenth
century, these concepts were put to a diverse array of political uses. The
reference to ancient constitutionality, depending on the actual political interests,
was invoked to serve either the maintenance of the stability of relations among
the Estates and the given political structure, as in the case of the conservatives
during the Reform Age (1825-1848), or it was used to justify the liberal
program of the extension of rights and the uniting of interests, showing after
significant reinterpretation the democratic spirit it represented. Or, finally, it
was used to serve the aspirations for independence against Vienna. Those who,
like the centralists of the Reform Age, did not wish to speak the language of
the ancient constitutionality and preferred to use arguments of natural law to
emphasize the need to create the conditions for civilization, progress and, within
that, codification (of a scientifically constructed written constitution) found
themselves playing a marginal role in Hungarian political discourse.'

The suggestion of a parallel between British and Hungarian constitutional
developments had an important role in deepening the feeling of constitutional
pride.'” By then, the view that with regard to rank and age the Hungarian
constitution could be compared to British constitutionality had become a widely
held conviction. Indeed, Lajos Kossuth, one of the leaders of the Hungarian
liberals, thought that “Hungarian civic institutions are not only similar to, but in
some respects bettet, more glotrious than, those of Great Britain.”"®

The proximity of two important dates in British and Hungarian constitutional
history offered an attractive parallel to support this contention: the Magna
Carta issued in 1215 and the Golden Bull in 1222. By the second half of the
nineteenth century, another argument had been made: by that time Great Britain
and Hungary were the only countries in Europe with no written constitutions.

16 More details: Ivan Zoltan Dénes, “Political Vocabularies of the Hungarian Liberals and Conservatives
before 1848, in Liberty and the Search for Identity: Liberal Nationalism and the Legacy of Empires, ed. Ivan Zoltan
Dénes (Budapest-New York: CEU Press, 2006), 155-96; Tamas Dobszay, “’Szokjon gyapjas fulok az
czutan mar gyakrabban hallhaté igazsag szavahoz.” A politikai élet verbalis kézegének atrendezédése a
reformkorban,” Szazadvég 47 (2008): 113-50.

17 About the discovered kinship with the ‘English’ constitution see: Gy6z6 Concha, “Az angolos irany
politikai irodalmunkban a malt szdzad végén,” in idem, Hatvan év tudomdnyos mozgalmai kizitr (Budapest:
MTA, 1928), 1:213-27; Laszlé Péter, “The Holy Crown of Hungary, Visible and Invisible,” in idem,
Hungary’s Long Nineteentlh Century: Constitutional and Democratic Traditions in a European Perspective. Collected
Studies (Leiden—Boston: Brill, 2012), 86-93.

18  Lajos Kossuth, “Megyei hatdsagkor,” Pesti Hirlap January 6, 1842.
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Although the British-Hungarian parallel generated by the national pride of the
elite cannot be supported by facts of legal development, it has become part of
the school curriculum and public consciousness."’

As was the case in so many other countries of Europe, the political
system in Hungary was placed on new foundations in 1848. However, the
liberal elite, upon coming into power, deliberately would not undertake open
and comprehensive constitution-making in the midst of revolutionary events
and limited itself to temporarily regulating the system of political institutions.
They wished to leave the task of writing a constitution to a subsequent, popular
representative parliament. This objective, however, was thwarted on account of
the defeat of the war of independence. Nevertheless, the acts passed in April,
1848 came to be regarded, both with a view to the legal system and in a symbolic
sense, as the fundamental laws of the country on the level of national memory,
and that is how these acts are still discussed in Hungarian jurisprudence.
The communal experience of 1848/49 and its subsequent memory created a
common emotional basis, the integral parts of which were, on the one hand,
the sense of freedom coming from laws (the introduction of general sharing of
taxation, the abolition of socage and tithe, the termination of manorial courts,
etc.) providing for equality before the law and, on the other, the pride and trust
experienced in connection with newly created or renewed political institutions
(such as responsible government and a representative parliament). The language
of the April acts also clearly indicated the widening of the borders of the body
politic: the old expressions of the estate system were replaced in Hungarian

2 <<

laws with terms like “all the inhabitants of Hungary,
people,
sentiments came to be symbolically embodied in the date of the Hungarian
revolution of 1848: March 15. The differing interpretations with regard to the

the whole Hungarian

<<

the citizens of the country,” and “fellow citizen.” These communal

19 For example, the doctrine of the relationship between the Golden Bull (“The letters patent including
the Constitution of Hungary”) and the Magna Carta was published first in 1849, in the extremely popular
schoolbook, which was published in seventy editions, of Istvan Losontzi. Istvan Losontzi, Hdrmas kis
tiikor (Pest: Tratner and Karolyi, 1849), 41-42. For this, see also: Andras Cieger, “A pecsét sok oldala: Az
Aranybulla mint emlékezeti hely,” in Megtalilhati-¢ a miilt? Tanulmanyok Gydani Gabor 60. sziiletésnapjdra, ed.
Zsombor Bédy, Sandor Horvith, and Tibor Valuch (Budapest: Argumentum, 2010), 403—13. Parallel with
the spread of this doctrine, the translation of the works of English political philosophy (e.g. Bentham, Mill)
also began in the Reform Age: Béla Mester, “Mill magyarorszagi recepcidja és a 19. szazad magyar politikai
gondolkodasa,” in Kigelitések a magyar filozdfia torténetéhez: Magyarorszag és a modernitas, ed. Béla Mester and
Liszl6 Perecz (Budapest: Aron Kiado, 2004), 351-91.
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contemporary event were pushed into the background, and that date became the
day of freedom and modern constitutionality.’

The Weakening of Patriotism and the Strengthening of the Myths
of Hungarian Constitutionalism (1867—1945)

After the defeat of the war of independence, constitutional patriotism became
even stronger because the unwritten constitution absorbed and represented
several well-known values (the desire for independence, anti-Habsburg habits,
constitutional resistance) and new symbols (Kossuth’s cult, commemorative
rituals of the 1848 revolution, etc.) during the period of Habsburg absolutism.
However, the Austro-Hungarian Compromise of 1867 met with significant social
rejection despite its rational political program. People were not enthusiastic about
the new political system, yet in time the majority would prove loyal to it. But an
extension of legitimacy that went beyond mere passive endorsement would have
needed emotional identification and enthusiasm expressed in symbols. However,
fifty years were not long enough for that change: the ruling powers failed in
their attempt to create new community-forming symbols that would strengthen
the established political regime, and they were prevented by the written and
unwritten rules of the Compromise of 1867 from identifying with the symbols
preserved by the nation. Thus, mutually exclusive traditions came into existence
after the Compromise: a centrally formed state patriotism, relying on a measure
of loyalty by the citizens on the one hand, and, on the other, a national patriotism
with its own rites, surviving in the social public.”!

It is also obvious that both traditions had reached a crisis by the early
twentieth century. On the one hand, the legitimacy of the constitutional
system of the Compromise, which was uncertain to begin with, had become
considerably worn-out: the complicated legal and political system struggled
with serious functional problems, constitutionality and individual rights never
emerged, the prestige of the parliamentarism declined, and so on. On the other,
the opposition forces regarding themselves as the true heirs to the legacy of
1848 had over the course of the decades gradually abandoned the program
of consolidating constitutionality, their activity amounting increasingly to little

20  Andras Gerd, Imagined History: Chapters from the 19" and 20" Century Hungarian History of Symbolic Politics
(New Jersey: Center for Hungarian Studies and Publications, 20006), 137-51.

21 Péter Hanak, “Die Parallelaktion von 1898: Funfzig Jahre ungarische Revolution und fiinfzig Jahre
Regierungsjubilium Franz Josephs,” Osterreichische Osthefte 27, no. 3 (1985): 366—80.
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more than empty show and ritual. And, finally and not least, throughout the
period, the set of citizens who could legally (through their right to vote, for
instance) participate in political decision-making remained very small: only six
percent of the population could vote during the entire period. These factors
had destructive effects on the pride felt for constitutional conditions and
parliamentary institutions. It would seem that during the five decades of the
dualist regime, various constitutional myths attempted to replace the political
functions of the nearly unified interpretation of history and the legitimizing
symbols. Harping on the millennial constitutionalism of the country, they tried
to support the legitimacy of the compromise with Austria, and, on the other
hand, they emphasized Hungarian supremacy in opposition to the political
demands of national minorities.

While its cult was growing in the second half of the nineteenth century,
constitutionality increasingly survived in memories. Constitutional institutions
were not established and there were not real attempts to adapt to European
norms. Rather, taking refuge in alleged national traditions became the rule.
This is clearly indicated by the development of jurisprudential education in
Hungary, which turned—comparatively late, but all the more bellicosely—into a
propagation of constitutional myths. As late as in 1874, Hungarian constitutional
and legal history was made an independent subject for primary examination in
legal studies (prior to the Compromise, instruction in that subject was forbidden),
and in 1892 it had a department of its own in Budapest only. Imre Hajnik, first
commissioned to teach the subject, supported the idea of a parallel presentation
of universal and Hungarian legal developments:

Thus legal historians must elevate themselves to a European standpoint
when lecturing on the development of Hungarian legal life, following
the changes and the significance of European ideas of the age,
examining when and how and through the confluence of what factors
these ideas influenced statal and social life of Hungary.”

By the turn of the century, however, in the wake of long internal discussions,
the views of the so-called historical-nationalist legal school had triumphed.
According to the leading professor of this school, Akos Timon, “the Hungarian
people arrived at the pure concept of statehood, of real public power before other
European state-forming peoples,” and so it is not on the processes of reception

22 Imre Hajnik, Magyar alkotimany- és jogtorténelens, (Pest: Heckenast, 1872), 1:17-18.
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but on the study of the independent organic development that attention must
be focused; “we must have the national direction of legal history” prevail here,
t00.” As a result of this attitude, the department of European legal history was
terminated at the Budapest law school in 1912.%

Given all this, it is no wonder that the cult of Werb&czy flourished without
interruption. The importance of his work survived in modern constitutional
thought. The political message of his Tripartitum is perfectly summarized in the
preface: it is to the credit of Werb6czy’s work that it stressed the importance of
the cooperation of the crown and the nation, justified the monarch’s right of
patronage, and enhanced “in the national consciousness the sense of publicliberty,

independence, and constitutionality.”’*

The cult of this work, useful for political
purposes in many ways, and of its writer in the nineteenth century is precisely
indicated by that fact that after Tripartituz had been professionally translated
under the aegis of the Hungarian Academy of Sciences in 1844, biographies of
Werbd&czy were published, a street was named after him in Budapest, and a statue
of him was erected in a public square in 1908.% Finally, in his two-volume work
of legal history, Béni Grosschmid connected the two most important myths of
Hungarian constitutionalism: he demonstrates at some length the relationship
between British (proprietary) law and the Hungarian notion of law as recorded
in Tripartitum.”

By the turn of the nineteenth and twentieth centuries, the new building
of the Hungarian Parliament had been built in Budapest. It was modeled after
Westminster, and its architect, Imre Steindl, called it “the Temple of Constitution.”
It was intended as a proclamation of respect for Hungarian constitutionalism and
parliamentarism. The politics taking place within, however, were less and less
able to meet the values suggested by the building. It is sufficient to mention only
the series of scandals in the early twentieth century that shook the Hungarian

23 Akos Timon, Magyar alkotminy- és jogtirténet, 3 ed. (Budapest: Hornyanszky, 1906), TV.

24 Zoltan |6zsef Toth, Magyar kizjogi hagyomanyok és nemzeti ntudat a 19. szdazad végétdl napjainkig (Budapest:
Szent Istvan Tarsulat, 2007), 61-73.

25 Sandor Kolosvari and Kelemen Ovari, “A forditok elészava,” in Werbiczy Istvin Hdrmaskinyve
(Budapest: Franklin, 1897), XXXII.

26 For Werb6ezy’s cult in second half of the nineteenth Century Hungary: Katalin Génczi, “Werb6ezy’s
Reception in Hungarian Legal Culture,” in Custom and law in Central Europe, ed. Martyn Rady (Cambridge:
Univ. of Cambridge, 2003), 87—101; Laszlé Péter, “The Irrepressible Authority of the Tripartitum,” in
idem, Hungary’s Long Nineteenth Century, 134—52; Tvan Bertényi, Jr., “Allt 37 évet: Werb6ezy Istvan budapesti
szobra,” Tarténelmi Szemle 56, no. 2 (2014): 203-30.

27 Béni Grosschmid, Werbdezy és az angol jog (Budapest: Franklin, 1928).

133

HHR_2016_1.indb 133 2016.06.03. 12:40:01



Hungarian Historical Review 5, no. 1 (2016): 123—150

Parliament, which consequently gradually lost its dignity. “It is as if the traditions
of Hungarian constitutionality had been lost during the move,” Ferenc Herczeg, a
famous Hungarian writer and member of the Patliament, wrote in his memoirs.”

The communist ideology and political arrangements of the Hungarian
Soviet Republic of 1919 brought about a sharp and spectacular break. Its leaders
wished to create the ideal communist state, transcending nations and classes,
by means of the dictatorship of the proletariat. This attempt, however, lacked
broad social support, so lasting loyalty could not develop in favor of the new
political regime. The leaders of the Soviet Republic, following the Leninist
example, applied open terror and used the means of “monumental propaganda”
to deepen the civic consciousness of the working class and propagate communist
constitutionalism.”

The bourgeois legal order of earlier days was immediately restored after
the fall of the communist regime. Creating a real civic constitutional patriotism,
on the other hand, proved much more difficult because the losses of territory,
citizenship, jobs, family ties (and so on) on account of the Trianon peace treaty
caused a general identity crisis on national, local and individual levels. Prime
Minister Istvan Bethlen, the emblematic figure of the interwar period, made an
attempt during his term in government to recreate constitutional consciousness.
He made the following remarks in his speech outlining the program of his
government:

The Hungarian nation lived retired into its own shell, so to speak, in
the Hungarian globe, allowing itself to be led by self-delusion regarding
its strength and tasks. There was another consequence: it developed a
practically one-sided legal turn of mind. In accordance with this legal
turn of mind, we have come to regard the whole world as if we were
able to combat every difficulty holding the Corpus Juris and a bunch
of contracts. [...] We have overestimated state life in the role of the
national life.

According to Bethlen, the way out of the crisis could be through a careful
democratizing of nineteenth-century parliamentarism (suffrage reform, and the

28  Petenc Herczeg, A gotikus hiz, 2™ ed. (Budapest: Singer and Wolfner, 1940), 174.

29 By having the monuments of the previous regime covered and rebuilt, the communists endeavored
to erase all signs referring to the millennium-old history of the country. In detail: Boldizsar V6r6s, “A
miiltat végképp eltorilni”? Torténelmi személyiségek a magyarorszdgi szocidldemokrata és kommunista propagandaban,
1890—1919 (Budapest: MTA Térténettudomanyi Intézete, 2004).
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reform of the Upper House, etc.), and especially through the strengthening of
national self-consciousness and cohesion.” One small slice of that program was
the integration of more modern knowledge of the constitution in the system
of education. This meant, on the one hand, more efficient teaching of civics in
public education, and, on the other, breaking the hegemony of the historico-
nationalist legal school in training lawyers. The aim of the first effort was “to
plant” “civic sentiment in the soul of the next generation,” the formation
of civic behavior, which was conscious, socially sensitive, and loyal to the
established regime.”! Reforms to the teaching of legal history at the university
aimed at critically reviewing pseudo-scientific dogmas, which were nevertheless
deeply embedded in the national consciousness. Ferenc Eckhart, appointed head
of the department of legal history in Budapest in 1929, declared war on the
legal historical view which insisted on the existence of an ancient Hungarian
constitutional genius. He rejected the myth of millennial constitutionalism
which traced the roots of modern legal and political institutions to the ancient
homeland. He later wrote:

I conceived it to be my calling to have the completely chauvinistic
Hungarian legal history, according to which Hungarian legal and state
development is something quite special, replaced with teaching legal
history based on economic and social development. And since the
economic and social development of the neighboring Slavic peoples
are similar to the people of Hungary, in the discipline and the teaching
of legal history a comparison with the Slavic peoples instead of British
analogies should serve as the basis.””

At the same time, the lengthy public debate over the scholarly position of
Ferenc Eckhart indicates that there was no consensus at the time concerning
the interpretation of constitutionalism.” On the one hand, the regime itself
encouraged a number of cults reinforcing national pride and the community of
fate, closely linking them to the widely supported program of revisionism (in

30  For Bethlen’s speech in 1921, see Istvan Bethlen, 1dlogarott politikai irdsok és beszédek, ed. Ignac Romsics
(Budapest: Osiris, 2000), 118.

31 Gyula Korniss, Kultrira és politika (Budapest: Franklin, 1928), 319. Korniss was the Secretary of State
for Public Education from 1927 to 1931.

32 Eckhart’s manuscript quoted in Barna Mezey, “Utbsz6,” in Ferenc Eckhart, Magyar alkotmidny- és jogtorténet
(Budapest: Osiris, 2000), 411. On his scientific program, see Ferenc Eckhart, “Jog és alkotmanytorténet,” in
A magyar torténetirds 1ij sifjai ed. Balint Homan (Budapest: Magyar Szemle Térsulat, 1931), 269-320.

33 The discussion analyzed, e.g. Toth, Magyar kigjogi hagyomanyok, 17-61.
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order to regain the millennial borders, for instance). The elite in power practically
used (and reinterpreted) everything from the glorious past that could serve that
purpose. The significance of symbolic politics increased even compared to
the second half of the nineteenth century, as is evidenced by the number of
commemorative laws for national heroes, holidays and historical events: their
number prior to 1848 was one, during the five decades of the dualist monarchy,
thirteen, but between 1920 and 1944, fifteen such acts were passed and included
in Corpus Juris.

However, by the late 1930s, references to constitutional traditions tended
increasingly to provide arguments for restricting equality before the law and
parliamentarism. The glorious past of Hungarian political life and ancient
Hungarian laws were equally suitable as justifications for stripping the Jewish
citizens of the country of their rights* or for that matter introducing a corporate,
authoritarian state model promising a new estate system. Prime Minister Pal
Teleki justified his proposal for a constitutional reform in the following way:

Europe’s form of life in terms of world power, democratic liberalism,
has ceased to exist along with its public, political and patliamentary
forms. Our patliament, despite the changes, is still like that, and cannot
meet the requirements. It discusses too much and too long, gets lost in
details, lives its life in party struggles, and is a workshop of spectacle
and not life. What is more, its form is not originally Hungarian.”

This kind of argument went so far that a number of authors began to question
whether the liberal achievements of the revolution of 1848 could be included
among the constitutional traditions of the Hungarian nation, since they
believed that the sudden introduction of legal and political constructions in
a revolutionary situation, borrowed mostly from abroad, went against organic
Hungarian legal development. Therefore, parliamentary government, according
to this idea, must be replaced by a model of a corporate state.”

The first pioneers of the so-called populist movement (népiek) turned sharply

against the interpretations discussed so far when formulating their relation

34 For instance, Istvan Egyed refers to the Laws of King (Saint) Ladislas I in connection with the anti-
Jewish measures: Istvan Egyed, A i alkotmdanyunk (Budapest: Magyar Szemle Tarsulat, 1943), 158.

35 Teleki’s constitutional proposal from 1940, in Idlogatott politikai irdsok és beszédek, ed. Balazs Ablonczy
(Budapest: Osiris, 2000), 444.

36 See, e.g. Gabor Kemenczy, Vissza az dsi alkotmdnyhoz (Budapest: Egyetemi Nyomda, 19306); Zsuzsanna
Boros, ed., Parlament, partok, vilasztisok a Horthy-kori Magyarorszdgon: korabeli nézetek, vitik, tanulmdnyok, vol.
1 (Budapest: Rejtjel, 2002).
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to the constitutionalism of the past. Breaking with the dominant discourse,
they denied that the millennial constitutionality formed and mythicized by the
political leadership at the time was an integral part of the identity-consciousness
of Hungarians. Istvan Gy6rffi elaborated, after Karoly Taganyi, the program of
a comprehensive study of Hungarian legal life in local legal affairs because he
believed that only the customs of pure, unimpaired Hungarian peasant culture
could represent a true national legal system, in contrast with foreign, alien laws,
which were tolerated under the pressures of necessity. Their more distant aim was
to use their conclusions to lead “legislation separated from the popular outlook”
back to true national traditions, and thereby create “more Hungarian law.”>” The
same idea was formulated in literary terms by Dezs6é Szabd, for instance, who
provided a new interpretation of Hungarian history by identifying Hungarians
with peasants—enslaved, exploited, but bearing pure Asian character:

[TThe past thousand years has been a chamber of tortures for
Hungarians [...] And it was this past that created the glotious ancient
constitution, which has been a procurative and protective mechanism
for all those who created the Hungarian people from themselves. It is
precisely this past and this ancient constitution that we want to make
history irreversibly, and build in its place a totally new world, new
constitution, new law and order.?®

Thus, those who expressed their views between the World Wars seemed to
have agreed that there was no palpable unified civic consciousness and no
constitutional patriotism, but they significantly differed with regard to the causes
and the potential solutions. The general identity crisis typical of the period
caused serious problems in interpreting constitutionalism and history.

The Period of Constitutional Ignorance — The Age of Socialism

The four decades of socialism almost completely extinguished the constitutional
consciousness of the people, which was uncertain anyway, and their trust in the
world of politics. When the Constitution of the Hungarian People’s Republic
(Act 1949:XX) had been made, an era of flagrant defiance of laws began.
Although the communist constitution stipulated that “all power belongs to

37  Szabina Bognar, “Taginyi Kéroly: A hazai él6 jogszokasok gy(jtésérél — a jogszokasgyijtés
tudomanyos programja,” in Barna and Nagy, Jogi néprajz — jogi kultiirtorténet, 292—309.
38  Dezs6 Szabd, “Toborzo,” in idem, Az egész litohatar Budapest: Puski, 1991), 1:83.
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the working people,” securing broad social and cultural rights for citizens in
principle, the violation of human rights assumed massive proportions, and the
rule of law no longer functioned. In this period of pseudo-constitutionalism, it
made no sense to refer to the text of the constitution, and it was dangerous to
evoke constitutional values.”

In the parliamentary debate on the constitution, which lasted hardly two
days, the participants, surprisingly, often mentioned the millennium-long history
of Hungary favorably. “We, Hungarian communists and the people’s democracy
with us, guard and nurture with the utmost possible care all the living traditions
of the thousand-years-old history of Hungary, capable of development,” said
the General Secretary of the Hungarian Workers’ (Communist) Party, Matyas
Rikosi, for instance.” However, as secretary of state for public education Géza
Losonczi said, “Hungary has two pasts.” “We regard ourselves as the successors
and inheritors not of Zapolya, but Dézsa, not of the Habsburgs but of Rakéczi
and Kossuth, not of Bethlen and Horthy, but of Sagvari and Bajcsy-Zsilinszky.”
That is to say, while the constitution broke with the history marked by exploiters
and traitors, it professed to have a fate in common with heroes representing
revolutionary traditions of independence.”!

The comments quoted above notwithstanding, the Preamble of the final
text of the 1949 constitution did not include any reference to the traditions
of the Hungarian people. Instead, the text marks a deliberate and sharp break
with the past. The socialist constitutionalism’s own “time,” according to the
introduction, began in 1945, with the liberating maneuvers of the Soviet army,
and there is only one brief reference, by way of precedent, to the experiences of
the Hungarian Soviet Republic of 1919.

In the propaganda publications of the Rakosi era (1948—1956) and the early
Kadar period, the constitution appeared not as a catalogue of rights, but rather

39 Actually the pseudo-constitutional era had already begun in Hungary at the end of the 1930s (eg
with anti-Jewish laws). After World War II, the rule of law could be restored only for a few years until the
communist takeover.

40 For Matyas Rakosi’s speech on August 19, 1949, see Az 1949. évi jiinius hi 8-dra dsszehivott orszdggyiilés
naplgja (Budapest: Athenaeum, 1950), 1:178-79.

41  For the speech of Géza Losonczi see ibid., 181. According to the politician Janos Zapolya/Szapolyai
(Hungarian king, 1526—1540), the Habsburg rulers (1526—1918), Istvan Bethlen (prime minister, 1921—
1931), and Mikl6s Horthy (Regent of Hungary, 1920-1944) represented the dark (feudal, repressive etc.)
side of the Hungarian history, but Gyérgy Dézsa (leader of the peasants’ revolt in 1514), Ferenc II Rakéczi
(leader of the war of independence, 1703-1711), Lajos Kossuth (leader of the war of independence,
1848/49) and Endre Sagvari and Endre Bajesy-Zsilinszky (martyrs of the anti-Nazi movement) symbolized
the progressive traditions of the Hungarian past.
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as a system of obligations. Propaganda materials highlighted the ideologically
important passages in the constitution, while denouncing the earlier political
regime and legal system of Hungary. In the 1950s, it was the responsibility of
party activists and librarians singled out for propaganda activities to distribute
publications popularizing the principles of the constitution in workers’ hostels
and waiting rooms at railway stations, build “constitution corners” in libraries
and factories, and organize literary readings in connection with the constitution.*

August 20, the celebration of the first King of Hungary, Stephen (Saint)
I, was desacralized and appropriated. The new constitution, passed on August
20, 1949, was regarded as a second foundation of the state, as the beginning
of the building of the ideal communist state. According to the memoirs of a
communist cultural politician, J6zsef Darvas:

[the decisive factor in picking the date was| to demonstrate the historical
will to break with, to dispute, to turn against the state ideal of Saint
Stephen, which over the course of the centuries has been distorted and
become reactionary, the state ideal, which in its own time, a thousand
years ago, was progressive, yes it was progressive because it helped
Hungarians survive and find a place in Europe, but this state ideal
has become an instrument against progress in the hands of the ruling
classes, [...] an instrument in the oppression of the Hungarian people
and the other peoples living in the territory of Hungary at the same

time.®

Overt propaganda from the 1960s, the period of consolidation of the Kadar
regime, was replaced by a conspiracy of silence about the fundamental values.
Knowledge of the constitution had grown threadbare. The celebration of
the constitution on August 20 had gradually turned into a nondescript public
festival. The “soft” dictatorship of Kadar no longer wished to change the old
traditions completely. Rather paradoxically, a reference to the thousand-year-
old history of Hungarians found its way into the introductory text when the
constitution was amended in 1972: “Hungary has been kept alive and sustained

42 The thematic anthologies compiled in Szabé Ervin Library (Budapest) were meant to provide
assistance for this. See e.g. Andor Tiszay, Alkotmdnyunk tisgteletére, a tery teljesitéséért, (Budapest: FSZEK,
1953); Alkotmdnyuntk iinnepe: Ajanld bibliogrdfia (Budapest: FSZEK, 1953).

43 Joézsef Darvas’ speech in Parliament on April 19, 1972 (Session 8), Az 1971. évi mdjus hi 12-ére
dsszebivott orszdggyiilés naplija (Budapest: Athenaeum, 1972), 1:583-84. More on the political use of August
20: Gyorgy Gyarmati, “A nemzettudat-hasadas Ginnepi koreografidja: Augusztus 20. £él évszazada,” Mozgd
Vildg 21, no. 8 (1995): 87-99.
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by the people’s work, by their willingness to make sacrifices, and by their society-
forming power.” (Act 1972: 1) According to a later account, the changes were
made because they wished to transcend the old, communist interpretation of the
past, according to which Hungarian statehood had essentially come into being
only in the wake of the liberating military maneuvers of the Soviet army.** It was
at this time that the word “citizens” replaced “workers.”

At the same time, civic knowledge concerning constitutional values and
institutions continued to fade. A survey in 1965 already indicated that the legal
knowledge of the population was rather uncertain, especially with regards to
the field of constitutional law.*® Even official propaganda did not try to hide
this deficient knowledge in the late Kadar era. In 1986, people in the street were
asked as part of a television program, in connection with August 20, about what
the constitution said, what the function of the national assembly was, and what
the form of government of the country was. In general, people either gave ill-
informed replies or embarrassed smiles.*

Contradictory Traditions of Constitutionalism after 1989

After the transition in 1989/90, long and desperate debates began within the
new political elite on alternative interpretations of the past and parallel historical
traditions in connection with, for instance, the new coat-of-arms of Hungary,
the new state holidays and the legal standing of the president of the republic,
and, later, the reburial of various figures of history."’

To sum up these debates one could say that despite the immense energies
which collided, no coherent or consensual historical concept of Hungarian
constitutionality emerged, leaving us with vying and to some extent conflicting
interpretations of history. At the same time, even public figures speaking the same
political language could rely on significantly differing traditions when justifying

their positions. This is especially true of the language of “national history.”*®

44 Istvan Kovics, “Az alkotmanyfejlédés elvi kérdései,” in Alkotmdny és Alkotmdinyossdg, ed. Istvan Kovacs
(Budapest: Akadémiai Kiado, 1989), 45.

45 Kalman Kulcsar, Tédrsadalom, politika, jog Budapest: Gondolat, 1974), 231-61.

46 Alkotmanyunk. Budapest, MTV. [1986] OSZK Térténeti Interjuk Videétara, VMA 607.

47 See, e.g. Toth, Magyar kizjogi hagyomdinyok, 228-99; Heino Nyyssonen, “Contested traditions? The
usage of three national holidays in contemporary Hungary,” in Democracy and Myth in Russia and Eastern
Eurgpe, ed. Alexander Woll and Harald Wydra, 169-85 (London: Routledge, 2008).

48  Zoltan Gabor Sziics, “’Historiai jogi alapra helyezkedtink:” Diszkurziv politolégiai esettanulmany az 1946:
I. torvény szerepérdl az 1989—-90-es koztarsasagi elnoki vitdban,” Politikatudomdnyi Szemile 17, no. 4 (2008): 35-53.
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Nevertheless, the fact that the political elite of the KKadar era was unable expunge
this discourse from public discussion and imagery clearly indicates its deep roots
(one need only see the debate on the constitution in 1972). Neither have public
figures today managed to shed this discourse, though they definitely do not wish
to speak this language. They sometimes produce texts that refer (with evasive
vagueness) to the “close texture of constitutional customs.”*

In 1996, it became obvious that the plan of the regime-changing forces to
return to the program of makinga constitution after the disturbed and transitional
period of the transformation had failed. The new constitution, having been
promised many times, had not materialized in the political meetings or in the
codification process, and the moment of grace of the change of regimes had
passed in that respect, as well. The parliamentary parties could not work out a
consensus on certain issues and values (e.g. constitutional symbols, historical
traditions), thus no final draft was prepared.”

The collective identity associated with constitutionality did not develop in
Hungary after the democratic transition. As Andras Araté claims,

[w]e have a constitution and a Constitutional Court, but the constitution
has failed to become the focus or have the political consciousness of the
people and the political class organized around it, thus constitutional
pattiotism has failed to develop.”

In the decade following the change of regimes several of the “founding
fathers” who had created the new political setup shared this view: “Since the change
of regimes, respect for the constitution, which was weak in the first place, has
been gradually weakening,” philosopher Janos Kis wrote.” Political analyst Péter
Tolgyessy explained this with his contention that “Hungarian parliamentarism is

49 Laszl6 Majtényi, “A jogallami forradalom t6rténeti alkotmanya,” in Es mi lesz az alkotmdnnyal?, ed.
Laszlé Majtényi and Zoltan Miklési (Budapest: E6tvos Karoly Intézet, 2004), 71-80.

50  Istvan Somogyvéri, “Az alkotmanyozas két évtizede,” in Formatori inris publici. Unnepi kitet Kilényi
Géza professzor hetvenedik sziiletésnapjdra. ed. Barnabas Hajas and Balazs Schanda (Budapest: Szent Istvan
Tarsulat, 2006), 399-420. The antagonistic interpretations of history have been clearly visible in the
parliamentary debates of recent years. The political weight of these debates is enhanced by the fact that the
issues in question hide the differing views of the political figures on the constitutionalism. See e.g. Téth,
Magyar kizjogi hagyomdnyok, 238-84; Zoltan Gabor Szics, “Napok romjai: Diszkurziv politikatudomanyi
esettanulmany a ‘Koztarsasag napjarol’,)” Politikatudomdnyi Szemle 19, no. 4 (2010): 109-32.

51  Andras Arat6, “Kelet-Eurépa: Az alkotmanyozas harmadik modellje,” in Majtényi and Miklési, Es 7
lesg az, alkotmdnnyal?, 29.

52 Janos Kis, “Az alkotmany véglegesitése,” in Majtényi and Miklosi, Esmi lesz az alkotmdnnyal?, 50.
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difficult to like.”*® Even those few who stood firmly for upholding constitutional
conditions unchanged were obliged to speak of a certain deficit of legitimacy
and place their trust, for want of a better alternative, in “invisible constitution-
making,” i.e. in the normative function of the Constitutional Court.”

Thus, most critics think they have found the main cause of the lack of
constitutional patriotism in the script of the change of regimes in 1989. The
main cause of the lack of social consensus, according to the interpreters, was
that the political transformation and the shaping of the constitutional framework
took place essentially way above the head of society and was realized through
a compromise between the feebly legitimate old and the new political elite, and
there was no symbolic act of social approval, such as a referendum. The method
of a political settlement chosen at the time, that is, the much-praised bloodless,
negotiated transition, made a sharp confrontation with the past impossible and
even accepted a certain legal continuity with the previous regime.”

The former political leadership never had to answer for what it had done,
and no restitutions were made in terms of property or information, an approach
that was justified with reference to the values of continuity in the rule of law
and the practical considerations of the manageability of the state. In the years
following the transition, the Constitutional Court supported this script with
its interpretations of law in the name of reconciliation. These measures were
probably in accordance with constitutional norms and could be justified with
rational arguments, too (it is customary to point a finger here to the state of the
budget as well as to national security considerations), but they greatly hindered
emotional identification with the new constitutional structure.”

Constitutional identity was not reinforced by the passing of the new
Hungarian fundamental law in the spring of 2011, either, although the legislators
attached a lengthy preamble to it, which can be interpreted as a catalogue of
national pride and constitutional patriotism. The Avowal of the National
Faith evokes the Christian and European roots of the country, its alleged
freedom-fighting tradition, and the “outstanding intellectual achievements of

53 Péter Tolgyessy, “Tulterhelt demokracia,” in Trilterhelt demokricia. Alkotmdnyos és kormanyzati
alapszerkezetiink, ed. Csaba Gombar (Budapest: Szazadvég, 2000), 123, 144-45.

54 See, e.g Laszl6 Sélyom, “A jogallami forradalomtdl az EU-csatlakozasig: Az alkotmanyfejlédés
keretei,” in Majtényi and Miklési, Es mi lesz ag alkotmdnnyal?, 9—24.

55 Comprehensively Andras Korosényi, “Mozgékony patthelyzet,” in Gombar, Tuilterbelt demokricia,
7-49.

56  Renata Uitz, Constitutions, Conrts and History: Historical Narratives in Constitutional Adjudication (Budapest:
CEL, 2005), 256—67.
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the Hungarian people.” It emphatically mentions the “achievements of our
historical constitution” and the Holy Crown, which is expressive of the ancient
history and legal continuity of the Hungarian state, but at the same time the
legislation sharply separates its “own past” from the months of occupation by
Nazi Germany and the decades of communism (1944-1990). However, this
hasty constitution-making was not preceded by any serious social, professional
or political discussion. The final text is not the result of compromises and thus
cannot be haloed by any broad consensus. Several social and political groups
have regarded certain formulations in the National Avowal and the Fundamental
Law as direct assaults against them,” and a large section of the legal profession
felt insulted, and pointed out a number of assumed and/or real faults in the
document. The politicians celebrating the new fundamental law in the Hungarian
State Opera were obliged to leave through the back door because thousands of
people were protesting against the fundamental law in the street. The fundamental
law, described as “hard as granite,” has been amended five times since its passage,
which “did not really enhance the social legitimation of the Fundamental Law
under attack by the opposition anyway.”” Even commentators looking upon
the circumstances of the birth of the new fundamental law with understanding
eyes are obliged to admit that the text is struggling with a legitimation deficit,
and they can only hope that in practice it could be made acceptable for as large a
part of society as possible by “refined interpretative maneuvering” and “creative

constitutional interpretation.”

Conclusion: The Period of Private Constitutionalism

This essay has discussed only one apparently small, symbolic question among
the many complicated problems of constitutionalism and constitution making.
The sketchy survey above, however, wished to point out how inextricably the

57  “Avowal of the National Faith,” in Constitution for a Disunited Nation: On Hungary’s 2011 Fundamental
Lan, ed. Gabor Attila T6th (Budapest—New York: CEU Press, 2012), 380—82.

58  The Transitional Provisions of the Fundamental L.aw made the Hungarian Socialist Party, the biggest
party of the opposition, responsible for the crimes of communism. The Constitutional Court repealed
these passages on formal grounds in 2012.

59 Laszlé Trocsanyi, Az alkotmdnyozds dilemmai: Alkotmanyos identitds és enrdpai integracid (Budapest: HVG—
ORAC, 2014), 91.

60  Andras Jakab, Az sj Alaptirvéiny keletkezése és gyakorlati kivetkezményei (Budapest: HVG-ORAC, 2011),
168; Ferenc Horkay Horcher, “A Nemzeti hitvallastol,” in Alkotmdnyozds Magyarorszagon és mdishol, ed. Andras
Jakab and Andris Kérésényi (Budapest: MTA TK PTI-Uj Mandatum, 2012), 292.
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issue of the past is interwoven with the relationship between constitutionality
and identity. For the image formed of the past affects the actual program of
constitution making, interfering with the respective arrangements of power
factors, with the choice of legal solutions relating to political institutions, and
so on.

This works in reverse, too: someone who discusses individual legal or
political scientific issues of constitution making will often express opinions on
national history (looking for institutional precedents, siding with old values, or
rejecting certain traditions).

If there is not at least a minimum of consensus regarding the interpretation
of the past and fundamental constitutional values, this will eventually weaken
the democratic political system.

The gaps between the different interpretations are rather wide even today:
the various political forces from time to time leave traces of the constitutional
principles to which they adhere in parliamentary documents, the legal code (in the
form of resolutions, proposals, memorial acts), or as part of official ceremonies,
but these gestures are not backed up by the constitutional patriotism of the
political body in the larger sense.

The content of constitutional patriotism is always shaped definitively
by those above, through, for example, education, certain cults or the public
discourse thematized by them. At the same time, the above survey has shown
that the interpretations concerning the constitution, from its taking shape in the
eighteenth century, have never been unified, thus constitutional patriotism could
derive its force from a number of traditions. That patriotism, however, had
finally disintegrated by the early twentieth century at the latest. It had become
dishearteningly polyphonic, and was then centrally withered for decades. After
the democratic transition, the new content of constitutional patriotism has not
crystallized. What we have instead is a chaotic mixture of traditions and values.

It would seem that as long as there is no rapprochement on the level of
political elites and the functioning of Hungarian constitutional institutions
continues to falter it is hopeless to expect a consolidation of the constitutional
knowledge of society at large and the development of conscious civic mentality.
More precisely, this consciousness is capable of revival in situations of crisis: on
such occasions, the individual citizen or assorted smaller groups of society will
conjure up their incompletely acquired and confused knowledge of the history
of centuries of constitutional struggles and will attempt to apply the experiences
drawn from them to the political happenings of the present. Thus, Hungarian
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constitutional consciousness is not progressing toward the post-national
level envisioned by Habermas, nor is it going to find renewal in the national
framework desired by Scruton, but instead survives on a local level, in the form
of the “private constitutionalism” of associations, civic movements, occasional
organizations, and petition drives. And then it speaks not the language of pride,
but rather that of discontent.
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Das Pre3burger Protocollum Testamentorum 1410 (1427)—1529, Vol.

1. 1410-1487. Edited by Judit Majorossy and Katalin Szende. (Fontes
rerum Austriacarum, 3. Abteilung, Fontes iuris 21/1.) Vienna: Béhlau,
2010. 535 pp.

Das PreB3burger Protocollum Testamentorum 1410 (1427)-1529, Vol. 2.
1487-1529. Edited by Judit Majorossy und Katalin Szende. (Fontes iuris,
Geschichtsquelle zum 6sterreichen Recht, 21/2.) Vienna: Bohlau, 2014.
572 pp.

The use of late medieval testaments as sources in the study of legal issues,
economy, culture and everyday life has been popular for some time now. In
noble, ecclesiastical and urban settings, this type of source material offers a large
pool of information on everyday life, economic and social ties, religious piety,
understandings of the afterlife, provisional mechanisms, etc. In recent decades, a
good number of collections of last wills originating from Bohemia and Moravia,
Hungary, Austria and Dalmatia have been edited and analyzed. Apart from
Hungary, intensive research has also been conducted in Bohemia and Moravia,
where the last wills from the cities of Prague, Olomouc, Pilsen and Tabor were
edited and analyzed. Well-preserved testament collections of Dalmatian cities
such as Zadar, Split, Trogir and Dubrovnik are all frequently consulted by
scholars. In Austria, the evaluation of late medieval wills has been intensified
with the editions of the collections of Vienna, Wiener Neustadt and, recently,
Korneuburg, In the 1980s, Gerhard Jaritz, member of the Institute of Medieval
Material Culture in Krems and professor at the Central European University in
Budapest, initiated the edition of the collection of legal instructions known as
Wiener Stadtbiicher, which also contain a large number of wills. This has been used
as a reference for the current edition of the Pressburg (Pozsony in Hungarian,
today Bratislava in Slovakia) Protocollum Testamentorum. In close cooperation with
the Commission for Austrian Legal History (Austrian Academy of Sciences,
Vienna), four volumes have been published so far.

The manuscript kept in the Bratislava Municipal Archive is the first of a
series of testament books kept by the city of Pressburg until 1872. In close
cooperation with the Austrian Academy of Sciences and the Archive, two
prominent Hungarian urban historians, Katalin Szende and Judit Majorossy,
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prepared this two-volume edition of the first volume of the Pressburger Protocollum
Testamentornm. A third volume, an extensive index, is in preparation. They
fundamentally worked on the material in terms of formal auxiliary science. The
editors prepared a full-text edition, in which all parts of the text were reproduced
in full. A register at the beginning of each entry provides short information on
the types of documents involved, the dates of their genesis, and the people
involved. In addition to the recent editorial work, which has been underway
for more than a decade, they also carried out extensive research on the history
of Pressburg and its position in the changing social, political and economic
environment. Pressburg became one of the Hungarian “free royal cities” at the
beginning of the fifteenth century, as it gained more and more influence under
the rule of King Sigismund. He preferred Pressburg to Buda, as it was located
further upstream on the River Danube and closer to the Holy Roman Empire.

In the following I highlight some elements of the 844 wills preserved in
the testament books and edited by Majorossy and Szende. “Recorded my last
will” — many burghers of Pressburg used this phrase in order to express their
personal and independent will as testators. Declarations of will have survived
in many European cities. This form of transmission is the result of the need to
express and preserve the last will in a legally secured way. Municipal governance
provides the basis for this. The competence of the civil community to assure
independently the legal rights of its members is a particular feature of late
medieval urban communities in the region. The recording and archiving of these
legal documents in an accurate way was one of the most important priorities of
a municipal administration.

From an economic point of view, an interesting element of the estates of
Pressburg, frequently referred to in the wills was their vineyards. In the Danube
region, vineyards were not only the most common form of land ownership for
the townspeople, they also enjoyed a special legal status because of the labor-
intensive cultivation that they involved. Thus, they became easily accessible
capital, as we can see in the testaments, where wine is treated more like a
substitute for money than a consumer product. The foreign relations of the
merchants of Pressburg also had effects on individual dispositions: monetary
and material debts are evidence not only of the usual practice of trade on
commission, but also of regional and national business contacts: Vienna, Bruck
an der Leitha, Enns or Nuremberg, Landshut and Cologne belonged to the
regional trading area of the local merchants. A prominent example for the social
range of monetary debts is preserved in a testament: the Austrian duke Albrecht
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VI (11463), was indebted to a merchant of Pressburg. As an illustration of the
usefulness of the testaments published in the volumes as sources that offer far
more than mere insights into economic history let me refer to the testament of
Liebhard Egkenfelder, town chronicler of Bratislava. Egkenfelder’s will contains
a detailed inventory of his partly acquired, partly self-compiled library and his
mobile and immoveable property, the intended use of which after his death he
specifies.

Information on individuals and their economic, religious and social
environments can rarely be gathered in such detail on the basis of other types
of sources. Social relations have been activated — but also deactivated — through
the exchange of material and the negotiation and production of intangible
resources, such as social prestige or access to social networks. The various forms
of relationships that could exist between two burghers are clearly discernible
in the various last wills. The executives of last wills themselves were chosen on
purpose. The group affiliations and other social connections are all very well
reflected in testaments. Even the nomination of a trustee is an expression of
the significance of the relationship to that person. Sometimes wills gave people
opportunities to give expression to existing relationships or even fashion new
ones.

The edited testaments of Pressburg offer perfect ways to get information
about heredity practices, as well as the forms in which religious and social
affiliations found manifestation over a long period. They also offer insights into
the cultural processes and practices of an ever-changing urban community.

Elisabeth Gruber
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Sopron. Edited by Ferenc Janko, Jézsef Kiicsan, and Katalin Szende
with contributions by David Ferenc, Karoly Goda, and Melinda Kiss.
(Hungarian Atlas of Historic Towns, 1.) Sopron: Gy6ér-Moson-Sopron
Megye Soproni Levéltara, 2010. 87 pp.

Satoraljagjhely. Edited by Istvan Tringli. (Hungarian Atlas of Historic
Towns, 2.) Budapest: MTA Térténettudomanyi Intézet, 2011. 81 pp.
Szeged. Edited by LLaszl6 Blazovich et al. (Hungarian Atlas of Historic
Towns, 3.) Szeged: Csongrad Megyei Honismereti Egyesiilet, 2014. 155 pp.

With the publication of these three fascicles (text and maps), Hungary has joined
the European Historic Towns Atlas project. As is outlined in the introduction
to the first volume, this project was set up by the International Commission
for the History of Towns in the aftermath of World War II with the aim of
encouraging comparative studies of Furopean towns that would be based on
large-scale (cadastral) maps. The principal map for each town was to be the same
in scale, 1:2,500. There are now eighteen countries involved in this project, and
atlases of more than 500 towns have been produced so far.

The Hungarian Atlas of Historic Towns started in 2004 under the auspices
of the late Andras Kubinyi, a prominent urban historian. It was continued by
Katalin Szende, who took responsibility for the Hungarian project. Towns
were selected in order to represent different settlement types and different
geographical locations. A very important asset of these three fascicles is that all
the explanatory texts and keys to the maps (unfortunately not the topographical
gazetteers) have been translated into English, opening up a brave new world
about which English speakers knew very little previously.

The cadastral surveys of the second half of the nineteenth century served
as the basis for the 1:2,500 maps showing the preindustrial topography of the
three towns in question. The original names were kept. In the case of Sopron,
the names of public buildings are in German, but in the case of the other two
towns, the names of the buildings are in Hungarian. It would be very helpful if
an English translation of the functions of public buildings could be provided
as part of the key. The surroundings of the three towns under discussion are
shown on selected sheets of the 1 and 2™ Military Surveys, rescaled to 1:50,000.
A reproduction of an early twentieth-century plot-level survey, at a scale of
1:50,000, and large-scale aerial photographs show the modern expansion of
the towns. In fact, the Hungarian Atlas provides more original research for the
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transformations of towns in the nineteenth and twentieth centuries than other
European atlases, which were designed in their time not to go beyond 1900. The
International Commission formulated their recommendation that the atlases
should continue into the twentieth century only at their meeting in Prague in
2012.

In the three Hungarian volumes the cadastral and related maps constitute
Series A, which is obligatory for each fascicle. Series B compliments these maps
with cartographic representations of recent research on the morphology and
social topography of the towns in question. Series C contains reproductions of
early maps and prospects depicting topographically relevant features. Like the
Irish Historic Towns Atlas, the Hungarian Atlas includes a thematically arranged
topographical gazetteer. This is a most welcome addition, as the historical
data compiled in the gazetteer greatly facilitates comparative work. In one
important methodological aspect the Hungarian atlas differs from its European
counterparts: there is no comprehensive growth-map. Instead, there are a series
of growth-maps arranged side by side on one sheet. No doubt this method
allows for greater accuracy in the representations of the individual growth-
phases. Perhaps a composite growth-map at a greater level of abstraction might
be added to the individual ones in the future in order to help the reader.

As a scholar of urban history working at the far western end of Europe,
I found reading the above three volumes a demanding but very worthwhile
venture. The challenge when looking at the three Hungarian volumes (and this
is true of the European Historic Towns Atlas project as a whole) is that you
look at primary source material. When you study the principal maps of the three
towns, you are struck by the differences. Sopron is surrounded by a massive wall
(inherited from antiquity), while the other two towns have no town walls at all. In
Sopron the individual house plots are built side to side. In other words, houses
are contiguous, while in Satoraljaujhely and Szeged gable-sided houses cover
only part of the plot. In all three towns irregular market places appear to be an
open space associated with the eatliest church. They are not comparable with
the rectangular market places that we know from medieval town foundations in
the area east of the Elbe, modern Germany, Poland, and the Czech Republic.

Sopron originated as a trading post on the former Roman Amber Road.
On the basis of archival sources and topographical and archaeological evidence,
Szende shows that the early layout of the town in plots occurred simultaneously
with the arrival of the Franciscans. In other European countries Franciscan friaries
were only set up once the towns were well established. I believe that this very
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early division of the town into plots is not found in any of the other European
atlases. The archaeologists made a particularly significant contribution to the
Sopron Atlas with reconstructions of the former Roman town and the eleventh
to mid-thirteenth-century zspdn castle (the castle of the royal representative). The
transformation from the ispdn’s castle to the royal town in the mid-thirteenth
century coincided with the arrival of the Order of the Knights Hospitallers, who
were settled in Sopron by Béla IV in 1247. There are parallels in other countries:
the Hospitallers arrived in Kells (Ireland) at the time of the foundation of the
town by an Anglo-Norman lord.

Satoraljadjhely was planned as part of the effort to rebuild the kingdom of
Hungary after the Mongol Invasion. Its charter dates to 1261 and is detailed,
portraying an advanced civil society with more rights for the citizens than
citizens appear to have enjoyed later in the landlord period of the sixteenth
and seventeenth centuries. In the Middle Ages, the town was home to a parish
church, Saint Emeric, a Pauline Monastery dedicated to Saint Giles, and the
Saint Stephen’s Augustinian Friary. The history of the town between 1526 and
1711 was strongly influenced by the nearby presence of the Ottomans. The
Ottomans never entered the town, but the Crimean Tatars did in 1566, and
they burned down 86 percent of the houses and took denizens of the town as
slaves. After the town was no longer in royal ownership, it became part of the
estates of various aristocratic or noble families over time, including the Paloczi,
Perényi, Dobés, and Rakdczi families, who demanded services and taxes from
the citizens.

A special characteristic of Satoraljatjhely is the formation of districts which
segregated areas of the town according to the ruling landlords. The aristocratic
Perényi family was Lutheran, and the Ujhely church became Lutheran until 1567,
when the inhabitants took up Calvinist doctrines. In 1554, the Augustinian friary
was dissolved and the lord integrated the street in which the friars had owned
property into his domain. The Pauline monastery survived until the end of the
sixteenth century and only reappeared as part of the Catholic Restoration of the
1640s. By the end of the seventeenth century, the population was divided among
three religious traditions: Roman Catholics, Greek Catholics, and Calvinists. In
1789, the Calvinists built a new church. By the end of the nineteenth century,
Judaism had become the fourth major religious denomination. In 1940, there were
4,960 Jewish residents in Satoraljaujhely. Tragically, by 1949 only 360 remained.

The maps showing the surroundings of Szeged, adapted from the 2*¢ Military
Survey, provide a lively picture of the Tisza River, with all its meandering bends,

156

HHR_2016_1.indb 156 2016.06.03. 12:40:02



BOOK REVIEWS

that flooded parts of the town whenever the waters rose. Szeged was occupied
by the Ottomans. Its fascicle contains a fascinating thematic map showing the
social topography of Szeged in the sixteenth century on the basis of two tax
registers, one from 1522 and the other from 1548, i.e. before and shortly after
the Ottoman occupation. The map shows that in the suburb east of the castle
(the so-called Palank), judges, scribes and master craftsmen resided. North of
the castle we find farmers, flock owners, and vineyard owners. The reader will
wonder where the merchants were. My Hungarian colleagues tell me that local
merchants were subsumed into the categories of flock-owners and vineyard-
owners, because cattle, sheep, and wine were the main export articles both before
and during the Ottoman period. Merchants specializing in other goods (spices,
textiles, etc.) were usually not local residents, but rather people who traveled
through the town.

The map also shows important buildings, including churches. It is interesting
to learn how long into the period of Ottoman occupation churches survived.
Only the Franciscan friary in the so-called Alsévaros part of the town remained
and provided pastoral care to the surviving Catholic population. Otherwise, all
the other Catholic churches were turned into mosques. The Ottoman occupation
lasted from 1543 to 16806, but no buildings from that period have been preserved.
In Szeged Sokollu Mustafa’s palace was situated in the marketplace in a building
that most probably had been there prior to the Ottoman occupation. One
wonders if it is still standing. It would be helpful if the atlas also gave indications
of the dates at which buildings were demolished, redesigned, or put to other
uses.

The presentation of the history of the three towns is done chronologically.
Therefore, Szeged is discussed as a royal town between 1247 and 1543. The
thematic map showing medieval churches and associated settlements vividly
portrays the churches as focal points, which were surrounded by the houses of
the wealthiest families. During the period specified in the next heading, “16™
to 18" centuries: the late medieval city and Ottoman rule,” the town stagnated
and became a military assembly point. According to an Ottoman tax register,
in 1548 there were 1,203 heads of household in the city, 300 fewer than in the
census of 1522. The Ottomans converted the Saint Demetrius Church into a
mosque and built a minaret next to it. One interesting aspect of the period is that
many churches fell into ruins, but cemeteries survived. The same observation
applies to Ireland after the dissolution of the monasteries by Henry VIII in
the sixteenth century. Under the Ottomans, the town was divided into different
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quarters along ethnic lines. From 1554 to 1560, the Turks expelled the entire
Christian population from the central town-quarter, which was called Palank.
The wealthier among them abandoned the city. This process is reminiscent
of what happened in former Roman towns along the Rhine when the Roman
Empire collapsed in the fifth century.

The suggestions is made that in the post-Ottoman period there was no
consolidated bourgeoisie in Szeged. Bad floods and epidemics were responsible
for the fact that the number of inhabited plots fell by 50 percent by the middle
of the eighteenth century. In the latter part of that century, life began to improve
in Szeged due to an economic revival. After 1711, Szeged again became the
nationwide center for salt storage. In the context of the Counter-Reformation,
prominent buildings were built in the baroque style. The nineteenth century
was a time of modernization, which bore witness to the construction of new
squares, new public buildings in a neo-classical style, and improved infrastructure.
The reconstruction of the town that followed the disastrous floods of 1879
turned Szeged into a modern city with a circular layout of roads reminiscent of
Frankfurt am Main, where boulevards follow the line of a former medieval wall,
as shown in the Szeged Atlas in order to further comparison.

These three fascicles are a tremendous achievement. While there is an
editorial board, there is as of yet no host institute. The editors had to rely on
sponsorship from archives and museums. Without the tenacity of the senior
joint editor, Katalin Szende, that would hardly have been possible. The lack of a
permanent hosting institute and an executive officer has deprived the Hungarian
series in some instances of a unified approach. For example, the introduction
to the Sopron volume contains an outline of the role of the Commission as
founder of the series and a discussion of the importance of cadastral maps and
the military survey for the production of the core maps. It would be helpful for
readers of later fascicles if this information were repeated. Why is it that only
the Sopron volume includes a CD with a PDF version of the publication? This
situation will most likely improve in the near future, as a full-time researcher
and coordinator has been appointed, who will streamline the project and iron
out any inconsistencies. As of 2016, the Institute of History of the Hungarian
Academy of Sciences has been hosting the project.

Judging from the bibliography, a large amount of research had been done
in Sopron and Szeged before the work of compiling the atlas was undertaken,
while in Satoraljagjhely a lot of research had to be undertaken by the author
himself. The bibliography for Sopron consists of 340 entries very few of which
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have been published in Latin (medieval sources), German, or English, and works
by archaeologists like Janos G6mori in Sopron or medieval historians who work
in a pan-European context, like Mozdzioch, Piekalski or Szende. If one takes
into consideration the fact that a vast amount of research has been incorporated
into the atlases and thereby made available, along with primary source material
in the form of maps, illustrations, taxation records and fieldwork, then we begin
to appreciate just how important these atlases are for researchers in Hungary
but also for urban historians from other parts of Europe and beyond. We owe
a debt of gratitude to our colleagues who took on this meticulous work. On
some occasions, the authors of these volumes point towards comparative urban
studies and tempt the reader to think of more comparisons with other towns
that are part of the European Historic Towns Atlas project.

These three beautifully produced volumes open the door to Hungarian urban
history. They are essential for defining the typology of Hungarian towns, and
they will facilitate comparative urban studies on a European scale. Furthermore,
they will enable scholars and instructors to teach the history of Hungarian towns
on a much wider scale than has previously been possible.

Anngret Simms
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Egy székely két élete: Kévendi Székely Jakab palyafutasa [Two lives of
a Székely: The career of Jakab Székely of Kévend]. By Bence Péterfi.
(Sziluett. Korszerd torténelmi életrajzok.) Pécs: Kronosz, 2014. 165 pp.

Hungarian medievalists are to some extent exceptionally lucky. I know of hardly
any country where the surviving medieval documentary evidence can be more
easily accessed than in Hungary. Thanks to the digitalization projects undertaken
by the Hungarian National Archives, more than one hundred-thousand legal
documents can be accessed online with ease. This database provides a sufficient
foundation for research on virtually any aspect of the history of the Hungarian
Middle Ages. However, there are a number of topics for which the scholar is
compelled to consult further archives. One of these topics is the study of someone
who was involved in the political life of more than one country or court, such as
Jakab Székely of Kévend, the focus of a new book by Bence Péterfi.

The book is a biography of a medieval self-made man who hailed from
Transylvania. The Székely (Szekler) family of Kévend (present-day Pldiesti in
Romania) may not have belonged to the richest class of the Székely society, the
primores, but by the time Jakab Székely died in 1504 he had become a frequent
visitor at the imperial court of Maximilian and owner of a number of major
estate complexes, both in the Hungarian Kingdom and the Holy Roman Empire.
His career was extraordinary, even in the Middle Ages. The book explores the
ways in which a nobleman in the second half of the fifteenth century was able
to achieve such a position.

Jakab Székely was born around 1445-1450, but we hardly have any information
about him before 1472, when he and his family were given a number of estates in
the Székely Llands and also in other areas of Transylvania. But it is more telling that
from the mid-1470s Jakab Székely was frequently to be found in the entourage of
King Matthias I. Székely was among the numerous delegates who went to Naples
in 1476 to accompany the future wife of Matthias, Beatrice of Aragon, to Hungary.
In addition to the roles he played at the court, it was his military service that
allowed him to rise rapidly in the social hierarchy. During the war against Frederick
III in the 1480s, he was one of the most important leaders of the Hungarian army,
as indicated by the fact that he became the captain of two of the most important
captures, the wealthy trading centers of Ptuj and Radkersburg for more than a
decade. From the mid-1480s, he served as chief commandant of the Hungarian
army in Steiermarkt, while Istvan Szapolyai, later palatine of Hungary (and father
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of Janos Szapolyai, future king of Hungary), served the same position for Austria.
Székely’s positions suggest that he was in command of a considerable proportion
of the means spent on the war against the Habsburg territories. During these
years, he acquired even more estates. His growing importance is cleatly illustrated
by the fact that he had enough power to marry a woman from a baronial family,
the Szécsi family, which was thanks to his efforts in negotiating the settlement of
a dispute between the family, Miklés Szécsi, and King Matthias 1.

After the death of Matthias in 1490, the political situation in Hungary
became increasingly complex. There were a number of claimants to the
Hungarian throne (Beatrice, John Corvin, the natural son of the late Matthias,
Maximilian, the son of Frederick III and king of the Romans at the time, as well
as two members of the Jagielto family, Wladystaw II, king of Bohemia and
John I Albert, later king of Poland). In this period, it was difficult for a landlord
to navigate successfully between the claimants, but as Péterfi demonstrates, by
turning to the Habsburgs as early as July 1490, Székely managed to do so. In
this period, however, he had to hand over some of his castles to Frederick,
but he was able, in the meantime, to put his hands on others. The civil war,
which lasted for more than a year, came to an end with the treaty concluded at
Pressburg between Frederick, Maximilian and Vladislaus II in 1491. According
to the treaty, Székely, along with others who had managed to occupy castles,
had to hand them over to their lawful lords. This treaty has been familiar to
scholars for some time now, but Péterfi is the first historian to draw attention,
both in recent publications and in this book, to the fact that some of the treaty’s
conditions were never implemented. In consequence, along with a number of
other families, the Székelys became permanent landlords in two realms, the Holy
Roman Empire and the Hungarian Kingdom. After the treaty was concluded, he
never changed political sides again. He remained loyal to the Habsburgs, which
turned out to be a rather prudent decision, as in the long run he not only managed
to keep most of his properties in Hungary but also was able to leave a number
of castles and their furnishings to his heirs in the territory of the Empire. Péterfi
shows that Székely’s incomes from his possessions in Steiermarkt may have been
more significant, but even taking into account only his income from lands in
the Hungarian Kingdom, by the end of the fifteenth century he had emerged
as one of the major landlords. Because of his loyalty to the Habsburgs, he was
generously rewarded both materially and symbolically in the Empire. The author
shows that Székely’s seal-usage as well as his title as knight banneret (Bannerher)
were both signs of his strong position in Frederick’ and later in Maximilian’s
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court. Péterfi discusses Székely’s military and diplomatic missions in the second
half of the 1490s, which increasingly were against Italy and France, rather than
the Hungarian Kingdom. The monograph does not conclude with the death
of Jakab Székely in 1504. Rather, it also includes a summary of the history of
the family from the execution of Székely’s lost last will and testament to the
extinction of the male line of the family in 1643.

The book offers a thorough analysis of the surviving narrative sources
(Bonfini, Unrest, Tubero etc.) that concern the political events of the 1480s
and 1490s, combined with other documentary — mostly archival — evidence
from Hungarian and Austrian archives. The biography is more than a mere
presentation of an undeniably splendid career. It is a well-chosen example of
the ways in which a talented member of the lesser nobility in the second half
of the fifteenth century could rise to become a member of the higher classes of
society. The secondary literature on the history of the period contains examples
of a few people who had similar careers, both laymen and members of the
clergy, but we nonetheless know very little about the strategies that were used in
order to achieve these successes. It is also a well-chosen example because of the
insights it offers into the ways in which a nobleman with estates in two realms
(“amphibious nobility,” as the author calls it) could prosper. Finally, it provides a
concise overview of the political history of the period around the death of King
Matthias, in particular with regards to the events that took place at the border
region between the Habsburg territories and Hungary.

The work was published in a new series launched by a lesser known publisher,
Kronosz, which aims at presenting grey eminences of Hungarian history to a
wider audience. It is of course not the reviewer’s task to question the legitimacy
of the publication of Jakab Székely’s biography in this series, but it reasonable to
wonder about the extent to which the book will reach the intended readership.
Because of the decision by the publisher to attempt to reach a wide audience, the
book includes only a few endnotes and a rather limited bibliography. On the one
hand the attempt to demonstrate to the wider public that the study of medieval
Hungary is more than the study of kings and political history is of course to be
welcomed. However, perhaps the most self-evident and possibly the most eager
readership, historians of the Middle Ages, will have to grapple with difficulties
when using the book, since much of the valuable information, which is the
result of extensive archival work on the part of the author, is hard to track down.

Andras Vadas
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Towns and Cities of the Croatian Middle Ages: Authority and Property.
Edited by Irena Benyovsky Latin and Zrinka Pesorda Vardié. Zagreb:
Hrvatski institut za povijest—Croatian Institute of History, 2014. 534 pp.

This volume, which is the product of an international conference entitled
Towns and Cities of the Croatian Middle Ages: Authority and Property (Zagreb,
November 2010), consists of 22 studies dealing with topics ranging from Late
Antiquity to the beginning of the Early Modern Period. Geographically, the
studies focus on the Eastern Adriatic and Central Europe. This volume attempts
to answer questions regarding the relationships between urban authorities and
the urban space by analyzing cities which are underrepresented in modern
historiography. The articles are not organized in chronological order, but rather
in thematic groups, with an introduction that outlines the theoretical background
of the volume.

The first group of articles deals with the question of public and private
property in the cities and the surrounding areas, drawing mainly on the example
of Istria (pp.35-114). The studies in this group analyze the transition that
cities underwent between the fifth and the tenth centuries by highlighting the
process of ruralization of urban centers and its long-term consequences. In this
period, the privileged elites began to associate themselves with the municipality,
blurring the borders between public and private. The cities underwent significant
expansions, amassing greater areas of arable land, and this led to new territorial
organization of the municipality. The expansion of ownership also affected the
relationship between the authorities, members of the nobility, and the Church.

The studies in the second group observe the development of urban centers
and their relationships with the local nobilities (pp.115-271). As addressed by
these authors, the lack of written sources does not indicate a lack of developed
urban centers in the Early Middle Ages, and the use of archaeology can cover
the gap left by the scarcity of written sources. Most of these studies draw
attention to the connections between kindred groups and cities and the effects
that kindred control had on urban development. The studies in this section
consider the administrative and economic developments of cities, analyze the
trade networks established between the oligarchs and the cities, and compare
the development of the urban centers with the models of premodern cities
promoted in the works of Max Weber and Fernand Braudel. The conclusion
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is reached that urban centers tended to develop as a means of protecting and
controlling trade.

The third group of studies examines the status of urban elites and the
mechanisms with which the elites increased their lands and their influence
over the city and its districts (pp.273—437). The nobility in medieval Dalmatian
and Italian cities had a privileged position in building towers but also greater
obligations in the organization of the defense of the city. While the property in
the hands of the nobility of Dubrovnik was constantly expanding through the
appropriation of new city quarters, the growth of the property and influence of
the confraternities led to attempts by the city authorities to introduce regulations.
The articles in this group make particular use of notary and judicial sources, as
well as material remains. This enabled authors to study the fate of the lands in
Venetian Dalmatia that were originally owned by key members of the nobility
of Trogir (Ana Plosni¢ Skari¢), as well as to observe fluctuations in the real
estate market and its functions in the late medieval community of Split (Tonija
Andri¢). The last article moves away from the coastal towns and introduces
prosopography in the research concerning the owners of luxurious palaces in
Gradec (Zagreb) in the fifteenth century.

The fourth group deals with the rights of marginal groups, namely women
and foreigners (pp.439—68). The work of Marija Karbi¢ looks at the right of
women to own and sell property. Karbi¢ examines the ways in which women
could become citizens (¢ves) in the medieval urban centers of Gradec and
Varazdin. The second chapter, by Ante Birin, examines city statutes from the late
Middle Ages and analyzes the decisions that regulated the position of foreigners
(forenses) and their ownership of town properties.

The fifth group examines the legal regulations and procedures concerning
the ownership and management of property in medieval Dalmatia (pp.469—
508), mainly by focusing on urban laws and how they regulated daily life in the
city. These laws dealt with a number of issues, including business transactions,
regulations of testaments, pledging, forcible taking of property, thefts, and fines.
The last work in this group, by Nella Lonza, compares the work of the legal
institution of Dubrovnik with its statute in order to uncover differences between
“common” and “heavy” burglaries.

The last article in the volume did not fit in any other group. Trpimir Vedris
(pp-509-34) analyzes symbolic ownership based on the theories of capital
by Pierre Bourdieu. Vedri§ moves away from the definition of property as
an actual material thing and observes the role of the #ranslatio of the relic of
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Saint Chrysogonus to Zadar and the social memory attached to the relocation.
By comparing the franslatio with several donation charters, Vedri§ detects the
existence of “social knowledge,” and he comes to the conclusion that the
population of Zadar viewed the preservation of the memory of the burial of
the saint as an important way of building communal identity.

Beyond the variety of topics it contains, this collection’s most novel
contribution is the application of recent or less frequently used theories and
approaches in medieval scholarship. Despite the variety of topics addressed in
the volume, there are some absences, such as articles dealing with the relationship
between the Church and urban ownership. This is a key issue, since in many
of the Dalmatian and Istrian communes discussed in the articles the Church
had considerable land holdings, both in the enclosed areas of the cities and in
the hinterlands. However, this shortcoming does not detract from the generally
positive qualities of the book or its scholarly importance. The volume as a whole
is a valuable contribution to the study of urban history, presenting, in English,
the latest developments in research concerning the medieval lands of present-
day Croatia and the surrounding areas.

Miso Petrovié
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Customary Law in Hungary: Courts, Texts, and the Tripartitum. By
Martyn Rady. Oxford: Oxford University Press, 2015. 266 pp.

In nineteenth-century Hungary, the history of Hungarian law was often compared
with the history of English law. The contention was made that in both places
local tradition maintained its primacy. Roman law was not slavishly adopted, and
both countries had strong parliamentary traditions. After all, the observation was
made, the Magna Carta and the Golden Bull, the foundations of English and
Hungarian constitutional law respectively, both dated to the same era, 1215 in the
case of the Magna Cartaand 1222 in the case of the Golden Bull. In the twentieth
century, German historian Fritz Kern, one of the founders of the comparative
study of the history of constitutional law, drew a parallel between the history
of the Hungarian and the English parliaments in his typology of European
parliaments. Today, we speak of this question from different perspectives. The
phrase “adoption of Roman law” became another one of the many outdated
historical concepts that proliferated at the turn of the century. Hungarian law in
the late Middle Ages and Jus commune were so intertwined that it is both pointless
and impossible to speak of an opposition between them. The Magna Carta
had no influence whatsoever on the Golden Bull. Today, we know significantly
more concerning the mechanisms of European parliaments than was known
one-hundred years ago. That we are unable, our increasingly detailed stock of
learning notwithstanding, to compose the kinds of broad statements that were
made at the end of the nineteenth century and the beginning of the twentieth
is another question entirely. Today, no one would expect a British historian to
provide a comparative study of the history of English and Hungarian law. So we
are left with synthesis. The book by Martyn Rady, the first study of Hungarian
customary law in English, is just that.

Rady offers a focused examination of Hungarian customary law. The so-
called Tripartitum, the first summary of Hungarian customary law, is at the center
of his inquiry. The Tripartitum was written by Istvan Werbdczy, one of the
magistrates in the royal court of justice and a man who later had an influential
career as a politician. He completed the Tripartitum in 1514, and three years
later he submitted it to a printing press. The Tripartitum is not technically
a book of statutes for two reasons. First, it is not a summary of previously
existing laws, but rather a collection of the norms of customary law at the time.
Second, it never actually became law. It was simply a legal work that had been
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compiled by a private individual for practical use. Rady is one of the most highly
esteemed scholars on medieval history in Hungary and Central Europe. He has
innumerable publications, including a book on Buda in the Middle Ages and the
medieval Hungarian nobility. This book, which is in no small part the fruit of
earlier research and publications, was conceived when Rady participated in the
translation and publication of laws from the Jagiellonian era and the Tripartitum
for a series entitled The Laws of Hungary.

Until the twentieth century, legal tradition in Hungary was dominated by
customary law. Rady’s book certainly does not stop at 1514, when Werb&czy
wrote the Tripartitum. He examines the history of Hungarian law until 1959,
when the first code of Hungarian civil law was proclaimed. In his assessment,
it was not until 1959 that the rule of comsuetndo in Hungary came to an end. As
a characteristic example, he refers to the publication of the Tripartitum in 1897
(as part of the celebrations marking the millennial anniversary of the arrival
of the Hungarians in the Carpathian Basin in 8906), in which the editors used
bold typeface to set off sections that they regarded as prevailing law (as was
done at the time when any Hungarian book of laws was published). In the case
of the Tripartitum, some 70 pages of the text, i.e. more than one-third, were
regarded as statutes in force (the document was 160 pages, not including the
25-page Prologue). According to Rady, however, this practice was little more
than an “empty fiction.” Rady reflects on the contentions that were made in
the nineteenth century concerning the similarities between the English and the
Hungarian constitutions. In his view, this was a “spurious parallel” (p.240). As
this ascertainment exemplifies, Rady’s conclusions are simple. When he finds
something too artificial, he does not adopt even a century-and-a-half old concept
like H.S. Maine’s widely used concept of “fiction.”

The organization of the book is logical. The historical introduction and a
section in which Rady clarifies what he means by customary law are followed by a
presentation of the Tripartitum. This is followed by a presentation of the sources
of common law: charters, legislation, and a description of the courts. There is a
separate chapter on the intricate interconnections between the nobility and the
king, as well as a separate chapter on crimes and a presentation of medieval rules
of procedure. These chapters are followed by sections dealing with the Early
Modern Era and the Modern Era, including the political and institutional changes
in the new era, processes of codification that took place after Tripartitum, and a
presentation of jurisdictions in the eighteenth century. The book concludes with a
chapter entitled “Custom and Law in the Modern Period.”
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Rady’s assessment of customary law is founded on the most up-to-date
literature on legal history. He does not content himself with the repetition of
an opposition between law and custom, an opposition used even by Werb&czy
himself. On the contrary, he provides a very precise, understandable presentation
of the complex relationship between written law and customary law (p.8).

Rady’s task was not made much easier by Hungarian historians. Following the
socialist reorganization of the sciences, the study of the history of governments
and systems of government continued to thrive, but the study of the history
of law faltered. The sections of Rady’s book that address topics that other
historians have already examined are the most thorough and convincing, Like
the vast majority of Hungarian legal historians and historians, Rady attributes
considerable significance to a few of the tracts from the Trpartitum. However,
apart from the preface and the sections that are of political and social significance,
he only writes in detail on the ##/es, which concerned the rules of inheritance. Rady
provides a short and clear description of the courts of the royal presence (p.51),
as well as a convincing section on processes of codification after the Tripartitum
(chapter 10), in which he presents the essence of the Early Modern works. There
is no description, however, of the royal court system in the period between 1541
and 1691. This is not a mere matter of chance. To this day Hungarian historians
have failed to address the subject adequately. In 1541, Hungary was divided into
three parts: the middle swath of the country was occupied by the Ottomans,
Transylvania became an independent principality, and a slender strip in the west
and the north remained under the rule of the Habsburgs as the Hungarian kings.
In this part of the country the old court system remained in place, though by
the time the country was liberated of Ottoman rule in 1691 the courts had
undergone major transformation.

Rady’s book, however, is by no means a simple abridgment or collage
of the existing secondary literature. He raises new questions and examines
the conclusions of the works he consults, comparing them with the primary
sources. He uses both published and archival sources. His description of the
relationships between witch trials and public prosecution represents a very
important contribution to the history of criminal law in the Early Modern Era
(p-119). He also makes the accurate observation that the contention according
to which the barons blocked the passage of the Trpartitum into law because it
did not recognize the superiority of the rights they enjoyed over the rights of
the lesser nobility is unpersuasive (p.18). This contention is as widespread as it
1s unconvincing.
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Rady writes in a clear, comprehensible style. He avoids complicated modern
legal terminology and words that are fashionable in some of the tendencies in
the writing of legal history, even though they often obscure the point of an
inquiry. There are some small mistakes, but they do not undermine the essence
of the book. For instance, the Magyars and the Onogurs were not two peoples
who melted together. Rather, the two terms were used to denote the same people
(p.1).

Customary Law in Hungary is far more than a new monograph on the history
of old Hungarian law. Rady’s use of sources is original and does not get lost in
the details. He adheres consistently to his initial goal: how and why did customary
law remain the decisive thread of Hungarian law until the twentieth century? By
adopting this approach, he sets a high standard for those who seek to follow in
his footsteps. Any attempt to characterize old Hungarian law without consulting
this book would be quite unthinkable.

Istvan Tringli
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Geschichte schreiben im osmanischen Siidosteuropa: Eine
Kulturgeschichte orthodoxer Historiographie des 16. und 17. Jahrhunderts.
By Konrad Petrovszky. (Balkanologische Veroffentlichungen: Geschichte,
Gesellschaft und Kultur in Stidosteuropa, 60.) Wiesbaden: Harrassowitz
Verlag, 2014. 272 pp.

It was the fate of the pre-modern states that were inhabited by numerous peoples
to be presented by the national histories of the successor states, which later came
into existence in competition with one another and were based on notions of a
unified linguistic and cultural space, in a fragmentary manner. This is as true of the
Habsburg Monarchy as it is of the Ottoman Empire. In the case of the Ottoman
Empire, an additional consideration is 