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Abstract

The purpose of this paper is to research methods of in-service training of local servants in
Croatian local self-government. The research conducted in the paper aims to contribute to
scientific literature given that this area is relatively poorly researched and to determine to
what extent the in-service training model is in accordance with the strategic model of human
potentials development. To determine this, a legal analysis, an assessment of available
documents on training programs and reports on local budgets in Croatian cities is being carried
out. To examine more deeply the trends in the training of local servants and to answer the
paper research question, a questionnaire was sent to Croatian cities. It is concluded that the
importance of local servants training, which the scientific and professional literature strongly
emphasizes, has not yet been recognized in Croatia as the legal framework does not emphasize
the importance of training nor encourage its modernization, while at the same time very little
funds for training are allocated from local budgets. The analysis of the questionnaire shows that
the new trends in the training of local servants are very poorly represented and that ultimately
the traditional (administrative) model of human potentials management still prevails in Croatian
local and regional self-government.
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1 Introduction

In-service training is a key segment of human potentials management (hereinafter: HPM)!
in public administration. Most developed countries established training systems for public
servants after the 1960s (OECD, 1997, 7; Marceti¢, 2007, 230), while transition countries began
somewhat later, during the 1990s after the fall of the socialist system, following the example of
Western European countries.

Modern organizations operate in a changing and dynamic, globally competitive environment
and are exposed to continuous advances in technology and innovation, which leads to changes
in the meaning of human potentials development (Marceti¢, 2007, 249-250). With the exception
of senior specialists and key staff, employees became more easily replaceable and available,
which is why they must find effective ways to apply and adapt their knowledge and skills to
the changing circumstances in the workplace. The traditional approach to HPM was based on
organizational stability, and education and training was relatively balanced and focused on
employee career development. The contemporary meaning is much more complex, broader,
and focused on the strategic development of staff.

Previous empirical research in the field of human potentials management in local self-
government (LSG) of the Republic of Croatia shows that elements of traditional, administrative
personnel management prevailed in many areas. In addition, legal shortcomings and gaps have
opened space for political and/or discretionary decisions of heads of office or managers, which
is a feature of the pre-Weberian, political model of personnel management (Marcetié, 2013,
191-192). These include the field of in-service training, which was not conducted in accordance
with a well-thought-out HPM strategy and organizational needs, but rather ad hoc, according to
uneven and discretionary criteria.

Given that the field of in-service training of public servants in LSG administrative bodies
(hereinafter: local servants)® is relatively poorly researched, this paper seeks to determine
whether local Croatian units have recently adopted new methods of in-service training in
accordance with the modern trend of human potentials management which are linked with
human potentials planning, strategic and organizational goals, competency models, etc. These
methods have been used for a long time in the public administration of many other countries
that have introduced elements of the strategic HPM and are gradually being introduced in the
Croatian central civil service.

In methodological terms, to examine the possible application of new trends in the training of
local servants, the legislative framework and available documentation are analyzed alongside
an overview of the official gazettes of local units and their websites. Special emphasis is placed
on training programs for local servants and officials in local self-government and reports on
local budgets. To analyze the local system of in-service training, a questionnaire was sent to all
Croatian cities. The analysis carried out makes it possible to draw conclusions in two directions:
(1) whether the traditional approach to the in-service training of local servants prevails in
Croatian local units, and (ii) whether new methods of in-service training have been introduced.

' The authors used the term “human potentials management” due to its developmental and human meaning,

unlike the instrumental and utilitarian term “human resources management” used in economic and managerial
literature.
2 In this paper, the term local servants will be used for public servants employed in administrative bodies of local

and regional self-government units.
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2 From traditional to strategic human potentials management approach

The basic feature of the HPM function within the traditional (administrative) approach was
centralization and formalization with the central personnel department designed to primarily
deal with operational personnel activities and legislation of public servants (Op de Beeck et al.,
2021, 60—61; Kopri¢ et al., 2021, 164). The administrative model corresponds to the concept
of traditional, Weberian administration and is based on legal and democratic values. Personnel
service is centralized, the status of public servants is secure and protected by law because the
personnel function is considered a social responsibility (Marceti¢, 2007, 108—111). This was
followed by the managerial model promoted within the New Public Management (hereinafter:
NPM) doctrine, which is based on economic values and market-oriented approach in the public
sector. NPM has completely changed the values and goals of the old traditional administration
that began to resemble the private sector. Regarding personnel function, its basic features are
decentralization of previously centralized personnel administration, increased management
autonomy and flexibility and use of outsourcing. Managers are individually responsible for the
result, the status of staff is precarious, the employment relationship is flexible and there is a
greater emphasis on special skills and abilities, and not on formal education as in the traditional
model (Op de Beeck et al., 2021, 60-61, Marceti¢, 2007, 108, 112—-114).

A strategic approach to HPM appeared in late 1980s under the influence of NPM but was
developed at the beginning of the 1990s, after the managerial concept had already displayed
certain weaknesses. An integral or strategic model was developed under the influence of the New
Public Governance doctrine as a renaissance of traditional public sector values of legitimacy
and accountability within the sustainable HPM. It seeks to combine the favorable aspect of the
administrative model (acting in accordance with the rules and public interest) and the managerial
model (organizational and individual efficiency and effectiveness, performance), while also
introducing some new elements that were not represented in the previous models, such as
strategic leadership, creation of networks, more active participation of citizens and employees,
etc. Therefore, it represents democratic, legal, economic, and social values and thus the status
of public servants is flexible, but within the legal rules that protect their rights (Marceti¢, 2007,
114-117). Given that it borrows the best of each of both worlds, it is the most viable and
relevant model for HPM in public organizations. In this model, the HPM function is combined
and decentralized at all managerial levels, but central HPM departments determine strategy
and coordinate HPM practice within each organization. Activities that can benefit from such
collaboration between personnel bodies and line departments include designing and managing
assessment centers, hiring key personnel, and restructuring organizational classification systems
(Condrey, 2005, 6-13.; Marceti¢, 2007, 114—-117).

The strategic model stresses the need of systematic development of human potentials to achieve
the strategic goals of organization, organizational competences and efficiency (Beaumont, 2002,
16-19) and represents an integral approach primarily related to strategic human potentials planning
(Op de Beeck etal., 2021, 60—-61). The most popular usage of the term strategic concerns “the need
for an explicit (two-way) linkage between the substantive nature of human resource decisions
and the substantive nature of the external, competitive strategy of the individual organisation”
(Beaumont, 2002, 17). This means that HPM determines the successfulness of an organization’s
business strategy, while the organization’s business strategy determines the goals, sets the models,
and directs the development and methods of HPM. Thus, an organization has two strategies:
external, with the purpose of finding ways for competitiveness on the market, and internal, which
is oriented towards development, motivation, and the control of internal potentials (Beaumont,
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2002, 16—19). This should in turn result in better productivity and performance. To achieve this,
organizations must develop two types of human potentials strategy — a general and a series of
specific strategies. Collectively, they form a model of strategic management of human potentials.
The general strategy refers to an HPM in which business and strategic goals are achieved, and
the organization’s performance is increased, setting the boundaries and basis for specific HPM
strategies. Specific strategies determine ‘what’ needs to be done in order to achieve the given
objectives and include staffing, human potential development, talent management, knowledge
management, competence management, performance management and diversity management
(Bahtijarevi¢-Siber, 2014, 58-68).

Despite the many positive aspects of the strategic management of human potential, one
should bear in mind that this concept is primarily conceived as a notion in the private sector
to enhance the competitiveness of organizations in the market. However, public organizations
cannot decide autonomously on the strategic components as organizations in the private
sector can. The issues of the mission, objectives, content and financing activities of public
organizations, as well as ways for evaluating the execution of tasks, depend on political decisions
and numerous conflicting interests that arise from competing values in public administration. In
determining the strategies of public organizations, the environment is a crucial factor, while the
problems related to HPM in public administration are political rather than technical in nature.
In this sense, the strategy-making process is more complex, and the effects it would produce are
less predictable (Marceti¢, 2007, 166—171).

In accordance with the strategic model of HPM, the general approach to in-service training
includes assessing the candidate’s training needs in relation to strategic, organizational, and
individual goals, the use of the competency model to assess the training needs of individuals,
assessing the content and duration of training in relation with workplace needs and connecting
training with other methods of HPM (advancement, pay promotion, transfer etc.). Also, several
new trends and methods have been developed which will be discussed in the following chapter.

3 Human potentials development in public administration
3.1 Education and training in traditional public administration systems

The need for the education and training of public servants has long been recognized. Following
the 1960s, many developed countries established systems for the education and training
of public servants. The continental countries of Western Europe, Germany and France in
particular, played a leading role in these processes due to their traditional understanding of
work in public service as a lifelong career (Marceti¢, 2007, 230). In countries with a career civil
service system, initial pre-service training, which provides a general framework for working
in the public service, and adaptive training, which prepares the candidate for specific functions
after or before advancement, prevailed. On the other hand, the Nordic and Commonwealth
countries with position-based systems more highly valued specialist knowledge for individual
positions, and each specialist had to continuously improve and develop their skills with regard
to new technologies and the development of the profession (OECD, 1997, 7). These differences
began to disappear over time. Rigid career systems became more flexible and began introducing
programs focused on the continuous training of public servants, while position-based systems
began introducing some forms of initial and adaptive training, particularly for mangers.
However, in the 20th century, there was no continuity in the training and development of
public servants not even in the developed countries of western democracies and instead it was



10

Institutiones Administrationis — Journal of Administrative Sciences Vol. 3 (2023) No. 2, 6-19

mainly focused on short-term goals of improving the current work performance. The exception
was senior civil servants whose careers were carefully planned in some civil service systems
such as Germany, Iceland, Japan, Mexico, Sweden and USA, which developed a coherent
lifelong learning strategy, while, for example, Australia developed lifelong learning as part of a
performance management system (OECD, 2004, 9). On the other hand, post-socialist countries
started to establish modern education and training systems only after the fall of socialism, which
was one of the conditions for joining the EU. Unlike Western democracies that introduced
managerial methods into solidly formed traditional civil service systems, Eastern European
countries had yet to establish a classic, Weberian administration, so their goal was also different
— the establishment of a professional and depoliticized administration (Marceti¢, 2007, 232—
233). These education and training programs were mostly implemented partially and ad hoc, not
as part of an integral system. Most of the post-socialist countries did not have elaborate public
administration strategies and therefore no strategies for the education and training of public
servants. For the most part, they did not carry out detailed analyses of the current situation with
regard to the competencies of public servants and related training programs, or systems for
evaluating the results of such programs (Serban, 2002, 38).

3.2 Shifts in human potential development approach

Modern changes in the market environment, the introduction of new technology and changes
in organizational characteristics have significantly influenced new approaches to the education
and training of public servants. Many countries have introduced legislation, regulations,
initiatives, etc. to influence the level of training and development in organizations. They reflect
the widespread opinion that the absence of such activities hinders the competitive performance
of the entire national system. The training and development of public servants is seen as an
important factor in strengthening organizational performance and the responsibility of public
administration (OECD, 2004, 9), as well as a necessary element in the development of the
individual careers of public servants. It should generally contribute to implementation of
administrative reform and modernization, and more particularly to the adaptation of skills and
qualifications to improve performance, increasing efficiency while reducing costs, promoting
horizontal mobility, flexibility, and adaptability, improving staff motivation, improving HPM,
improving relationship and services provided to the public, supporting staff-development, and
developing international cooperation (OECD, 1997, 8-9).

According to Thunnissen and Sanders, the public sector is confronted with several challenges
in connection with the changing environment, such as ageing workforce and labor shortage, the
importance of the continuous development of skills and lifelong learning, competitiveness in
the labor market etc. (Thunnissen & Sanders, 2021, 119). Broader societal changes place new
demands and challenges in HPM on organizations and management structures in organizations
(Bahtijarevi¢-Siber, 2014, 13). The economic paradigm and conception are changing, so
intellectual capital is becoming an increasingly important part of organizational ‘assets’ and
the strategic role of HPM; globalization in the context of increasing competitiveness places
demands on new skills and competencies; the development of information technology requires
new knowledge and knowledge management; demographic changes, such as population ageing,
requires different approaches and ways of HPM.

In a dynamic environment, the approach to HPM is changing from an initial focus on
pre-service qualifications and the very beginning of a career in (ultra) stable organizations to
a strategic approach that requires continuous training, new skills, learning new concepts and
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changing management style and system. Gradually, the importance of training shifted from the
individual to the team and organizational level with the aim of improving individual, group, and
organizational performance to Thunnissen & Sanders, 2021, 121). The traditional approach is
complemented by a modern understanding that considers the individual careers of public servants
Lopizi¢, 2019, 74-75). In this sense, careers are not the sole responsibility of either an individual
or an organization, but rather a process of a series of connected and coordinated activities in which
the individual and the organization participate together (Marceti¢, 2007, 251).

An important factor on which the success of professional development of employees depends
on is the choice of appropriate training methods. The key question for choosing a method is:
what should be learned? In order to create a program with the greatest effect, it is necessary
to combine certain methods: lectures, discussion methods and conferences, printed material,
practical and feedback techniques (writing information, questions, exercises, simulations, tests,
role-playing, etc.), the application of technology or various audio-visual techniques, behavioral
shaping methods such as mentoring, internship, job rotation, counselling, etc. (Marceti¢, 2007,
242-245). In the development phase of the training program, the assessment of training and
development needs is carried out at three levels: organizational, departmental, and individual
(Van Wart, 2005, 276-283). In the past, training was mainly focused only on the individual and
departmental level, while in recent times the analysis of organizational needs has become equally
important. Data collected and evaluated in the needs assessment phase are crucial for creating
a targeted and appropriate training program. The end product — training objectives, content,
methods and techniques — must be agreed on by the training institution and the management of
the organization seeking training for its employees (OECD, 1997, 19).

3.3 New trends and practices in human potentials development

The HPM cycle includes standard (traditional) functions, while in modern times, due to the
challenges and changes described above, new trends are emerging due to strategic orientation.
There are four basic categories of standard functions: human potentials provision (planning,
recruitment, selection, employment), education and development, motivation and reward
(monitoring and evaluation, motivation, reward, benefits), human potentials maintenance
(safety and health, organizational culture, retention), communications and employee relations,
services). In modern times, their scope and methods are changing, so we are talking about
strategic management instead of ensuring human resources, while the new functions include
competence management, knowledge management, diversity management, performance
management, and talent management (Bahtijarevié-Siber, 2014, 21-24).

As the purpose of this paper is to examine whether new ideas and trends of HPM are applied
in Croatian cities and whether these topics are included in local servants training, some of these
trends and functions are briefly explained. The choice of trends that were examined by the
research was preceded by a desk analysis that showed which trends are represented in national
and local policies and strategic documents. This analysis showed that the competence model
and diversity management are applied in the Croatian public administration at the national
and local level, with different dynamics and modalities. As we will see later in the text, the
competency model is being implemented in the state administration, and its application has
also begun in local units. The application of different instruments for diversity management is
the result of highly developed anti-discrimination legislation and public policies that, among
other things, include the protection of certain social groups that are in an underprivileged
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position and, consequently, the application of special measures for their employment in public
administration. In addition, since 2017, Croatia has been a signatory of the Charter on Diversity
of the European Union®. Knowledge management becomes a very important factor in conditions
when the Croatian public administration has problems attracting new and appropriately skilled
staff, as well as retaining existing staff (Marceti¢ et al., 2020).

The idea of competence management evolved in the 1980s influenced by managerial reforms.
Following the example of those in the private sector, competency models have begun to be
introduced in public sector organizations as key tools in many areas of HPM — from recruitment,
evaluation, remuneration, to career planning and the development and training of civil servants. It
identifies the competencies of public servants that will ensure the achievement of the organization’s
strategic goals and can be developed for the entire organization or only for certain units, functions,
work processes or jobs within the organization (OECD, 2010, 22). Public servants acquire
certain input knowledge, specifically related to the service, which related to personal motives,
self-image, social role or skill make generic or input competencies (Bahtijarevi¢-Siber, 2014,
127—-128). These are not necessarily related to work performance. The authors distinguish them
from performance competencies or professional competencies that make up specific knowledge,
skills and traits required by a job or role. This type of competencies has the greatest impact on job
performance. Regarding the training and development of HR in public administration, it is possible
to single out several key steps in the management of competencies (OECD, 2010, 30—41). First,
it is necessary to conduct an analysis of the ‘gap’ or the lack of competencies and the necessary
competencies, which is done in the phase of assessing the needs for learning and training. The
second step determines the personal development plan for each employee, which lists the specific
competencies that the employee needs to develop for better work performance. In the third step,
based on the identified specific competencies for each employee, development goals and learning
activities/methods (workshops, courses, etc.) are developed.

Knowledge management is a relatively young field that gained attention at the end of the
last century (Colnar & Dimovski, 2017, 146). In today’s knowledge society, one of the most
important tasks of modern organizations is the constant increase of knowledge and maximum
use of knowledge of employees (Bahtijarevié-Siber, 2014, 219). Knowledge management
is considered a key strategic resource both for raising organizational performance and for
creating competitive advantage and introducing innovation in the organization. Today, public
administration organizations are facing a real problem of losing a significant amount of tacit
(know-how) knowledge with the retirement of employees. Therefore, the sharing of this type
of perhaps the most important knowledge and its codification, where possible, is becoming
increasingly important (Colnar & Dimovski, 2017, 147). Knowledge management is a cycle
that includes several related phases: knowledge acquisition and creation, knowledge storage
and preservation, knowledge transfer and sharing, and knowledge use and application
(Bahtijarevi¢-Siber, 2014, 231). There are several methods of knowledge transfer and sharing
that refer to training, among other things. These include standard methods (for the transfer
of explicit knowledge such as lectures, presentations, case studies, etc.) stories (storytelling
of real and imagined events), communities of practice (groups of professionals who share
common interests in communication for the purpose of sharing knowledge) and social networks
(organized gathering of informal relationships between persons, groups or organizations).
However, prescriptive models for knowledge management in public administration are very

*  More information on Croatian diversity charters can be found at: https://www.hrpsor.hr/povelja-o-raznolikosti/



https://www.hrpsor.hr/povelja-o-raznolikosti/

Institutiones Administrationis — Journal of Administrative Sciences Vol. 3 (2023) No. 2, 6-19

rare due to varying degrees of bureaucracy and hierarchy between countries and administrative
traditions, therefore it is mostly a modification of models used in the private sector (McEvoy
etal., 2015).

In response to the growing diversity of modern societies, various approaches of diversity
management have emerged. The first approaches appeared as early as the 1960s, through Equal
Employment Opportunity (EEO) and Affirmative Action (AA) policies. These approaches are
mostly based on the adoption of binding acts that force organizations to employ members of
all minority groups in each country. Since the 1980s, diversity management has emerged as an
approach based on the voluntary management of HR diversity in organizations and the recognition
of the benefits of diversity in human resources for organizations. Diversity management is based
on the broadest understanding of the concept of differences and includes a number of measures
to ensure the employment of different individuals, but also to ensure the permanent management
of such differences in order to benefit the organization (e.g., better organizational performance),
employees (e.g., greater satisfaction) and service users (e.g., greater focus on the needs of users
and consumers). The diversity management approach is included in various HPM methods. As
the approach emphasizes the connection between the introduction of diversity management
practices and organizational performance, diversity management is integrated into strategic
HPM (Vukoji¢i¢ Tomi¢ et al., 2021, 310). Measures that benefit the diversity management
approach are diverse in nature, from providing support to the leadership of the organization that
supports the concept of diversity and introducing changes to the organization (e.g., through the
adoption of diversity charters that advocate for employee diversity management); introducing
and educating employees about diversity; various measures to monitor the results of the
introduction of diversity policies and their impact on cultural change in the organization and
organizational results (e.g., research of employees’ attitudes towards diversity) and creating an
organizational culture that supports diversity (e.g. through organizational change, mentoring
programs, building common values and identity organizations) (Bahtijarevié-Siber, 2014, 377,
Kellough & Naff, 2004). Training on diversity should include three components: familiarization
with the legal framework (e.g. on discrimination), increasing understanding and acceptance of
differences between people, creating diversity sensitivity. This can include, for example, role
playing, self-awareness programs about one’s own prejudices and stereotypes, and difference
awareness where participants learn about others who differ on various grounds (e.g., language,
culture, gender, age) (Bahtijarevi¢-Siber, 2014, 386-387).

4 Training of local servants in Croatian cities

Croatia is a centralized, unitary state with two tiers of self-government units: the first layer
comprises municipalities (428) and cities (128) as local self-government units and the second
comprises counties (20) as territorial (regional) self-government units. The basic features of
Croatian local self-government system include the complexity of territorial organization, its
insufficient stability, imbalance, insufficient efficiency, weak developmental potentials, and
centralistic model of governing the state (s. more in Kopri¢, 2010). The number of cities in
Croatia increased from 69 in 1993 to 128 in 2022. Parallel to this process, the number of local
servants has been constantly increasing. In 2020, there were 11013 local servants in Croatian
cities (Ministry of Finance, 2023) compared to 5443 local servants in 1995 (Marceti¢ & Lopizi¢,
2017, 417). The more detailed analysis of the growing number of local servants in Croatian
cities indicates that there were discrepancies in the increase of their number among Croatian

13
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cities which indicates that this trend was not only a result of the broadening of cities’ scope
of competence, but also of internal factors, and possibly of unnecessary and non-transparent
employment in some cities (Marceti¢ & Lopizi¢, 2017, 429).

Previous research on local servants’ training in Croatian local self-government units showed
the growing number of activities aimed at local servants’ training (e.g. numerous seminars,
round tables, conferences, lectures, workshops) covering an array of diverse subjects (new
legislation, finance, strategic planning and management, utilities, economic development, use
of EU funds, communication with citizens and NGOs, building partnerships, etc.). However,
there was a lack of a systematic approach to local servants’ training since these activities had
been offered on an ad hoc basis, without prior impartial analysis of existing needs for training
that would consider specifics of individual local self-government units. Also, the insufficient
coordination between the various training providers led to the overlap of the same or highly
similar activities in individual municipalities, cities, and counties, while at the same time in
other units such activities were not carried out at all. Finally, the lack of a standardized approach
(in terms of content / topics, approach / methodology and expertise of the trainers) led to the
varying quality of educational activities of the same content directed to the same user group
(Kovaci¢, 2007, 320-321).

The act on local and regional self-government* as a systematic law on Croatian local self-
government system provides that local servants are to be supported by continuous in-service
training through courses, seminars, and schooling based on the strategy and plan of local civil
servants’ training adopted by the Government on the proposal of the national alliance of local
units and the ministry of public administration (art. 56b). The more detailed provisions on
local servants training are prescribed by the Act on local servants and employees in local and
regional self-government® that was adopted in 2008. The Act contains several provisions related
to the training of local servants including general provisions (art. 81-84) and provisions on
internship (art. 85-93). However, these provisions are mostly on the level of recommendations
and general principles. E.g., the Act stipulates that “local servants will be encouraged to undergo
continuous professional training” (art. 81) and that “local servants are obliged to undergo
continuous training for their jobs through workshops, courses, seminars, etc. and that their
superiors are obliged to enable them to attend organized programs” (art. 82). As the Act does
not specify these provisions or prescribes sanctions for their non-compliance, their meaning
has a declarative nature (Marceti¢ & Lopizi¢, 2017, 426). Furthermore, the training of local
servants is financed through local budgets (art. 84) that often do not have sufficient financial
means for this type of expenditure. The Act only explicitly obliges trainees and employees
who have been admitted to the local service with work experience for more than 12 months
and have not passed the state professional exam (excluding persons who have passed the bar
exam) to pass the state professional exam (art. 88 and art. 93). The Act on salaries in local and
county (regional) self-government® contains no provisions related to rewarding or promoting
local servants for the successful completion of training programs. In 2017, the Act on the
system of strategic planning and development management of the Republic of Croatia was
adopted (Official Gazette 123/17), obliging local units to adopt strategic development plans

4 Official Gazette, 33/01, 60/01, 129/05, 109/07, 125/08, 36/09, 36/09, 150/11, 144/12, 19/13, 137/15, 123/17,
98/19, 144/20.

5 Official Gazette, 86/08, 61/11, 4/18, 112/19.

¢ Official Gazette, 28/10.
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that could have incited local units to adopt a more strategic approach to local management and
consequently relating HPM practices with strategic goals.

Just as many other countries such as Austria, Cyprus, Finland, France, Germany, Greece,
Hungary, Latvia, and Romania (Thijs et al., 2018, 26), Croatia established the State School of
Public Administration as a separate national institute for the training of public officials in 2012.
Prior to this, from 2006 to 2012, the training of local servants was organized at the Academy of
Local Democracy, a training school specialized in the training of local servants. In practice, this
institution was inefficient in its work that led to its abolition (Marceti¢ & Lopizi¢, 2017, 427).
The State School of Public Administration provides following trainings: EU programs, public
policies, special programs, programs of public management, public procurement, program
for senior officials, and training of trainers (State School of Public Administration, 2022, 4).
During the period of 2011 to 2014, the State School of Public Administration conducted 529
programs attended by 12,021 civil servants. Of these, 73 programs were attended by 1,692 local
servants working in cities and counties. Some programs were intended for senior civil servants
(leadership and management, strategic planning), while others were intended for civil servants
(administrative procedure in practice, organization and conduct of meetings, specifics of the EU
budget, etc.) and trainees (preparation for taking the general part of the state professional exam)
(Marceti¢ & Lopizi¢, 2017, 427). The information gathered from the interview conducted with
the deputy director of the State School of Public Administration conducted in 2022 indicates
that the School played the greatest role in training of senior local civil servants, starting from
the European Union IPA project “Establishment of a training system for good governance at the
local and regional level” in 2012. The series of trainings took place in 2016/2017, 2017/2018,
and 2018/2019 and were attended by 83 senior local civil servants. The training has diverse
content, from good governance, European projects, local development, ethics and integrity, and
individual coaching.

The data on the execution of local budgets (Ministry of Finance, 2023) provides interesting
insights into the financial means Croatian local self-government units spend on the training of
their local servants. Compared to county and municipal governments, Croatian cities spend less
on the training of their local servants (only 0.04% of the city budget compared to 0.05% of the
county, and 0.11% of municipal government budget). These financial means decreased over
time: in 2005, they spent 0.07% of the local budget on training while in 2010 they spent 0.1%
of the budget on training. However, in 2015 they spent the same amount on training as in 2020,
a year marked with COVID-19, which might indicate they would have spent more financial
means on training if the circumstances had remained unchanged. Additionally, an analysis of
financial resources spent by local units spend on the training of each local servant shows that
cities had more money to spend on the training of each local servant (1.018.23kn in relation to
320.15kn in municipalities and 816.33kn in counties in 2005). However, this amount drastically
decreased. In 2020, cities could only spend 562.12kn per local servant while municipalities
could spend 599.64kn and counties 576.05kn.

To examine whether Croatian cities adopted a strategic approach and new practices in the
training of local servants, a questionnaire was dispatched to all Croatian cities. More specifically,
the questionnaire examined: (1) whether there is a strategy or long-term training plan, (2) what
are the criteria for sending local servants for training and areas of benefit from training, (3)
whether training is related to other methods, (4) the fields of training programs, and (5) whether
new HPM methods are applied in the training of local servants. Of 128 cities in Croatia, 48
cities (38%) answered the questionnaire.
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The analysis of the answers from the questionnaire shows that the majority (83.3%) of
cities have not adopted any strategy or long-term plan for the local servants training except for
the City of Zagreb which is the capital of Croatia and has a twofold status of city and county.
It should be noted that the City of Zagreb employs more than 1/3 of the total number of local
servants in Croatia. Only five cities (10.4%) indicated that they are preparing or are developing
a long-term training plan for their employees.

The data collected by the questionnaire indicates that most cities (79.2%) do not link the
training of local servants to other HPM methods. The training of local servants is only associated
with salary increases or salary bonuses in a single surveyed city, while in two cities this is
linked to a transfer to a managerial position. In the ten cities surveyed, training was associated
with promotion. Given that most cities in Croatia do not have a special HPM city office, the
decision on local servants training is the responsibility of the mayor (42%) or the head of city
offices (58%). The main criteria for sending employees for training include both the needs of
the workplace (58.3%) and new circumstances in the workplace such as the adoption of a new
regulation or the introduction of new technology (54.2%). A smaller number of cities expressed
the interest of their staff as a criterion for training (27.1%), and it is particularly interesting that
only three cities cited insufficient knowledge and skills of their staff as a criterion for training.
Therefore, it can be concluded that the system for assessing the needs of candidates for training
is insufficiently developed in Croatian cities.

Croatian cities see the greatest benefit from training in increasing efficiency in performing
work tasks (89.6%). A smaller number of cities stated the satisfaction of their staff due to the
possibility of professional development (29.2%), and only 14.6% of cities cited the satisfaction
of citizens with the services provided. In terms of the fields of training programs, cities mostly
opted for law (64.6%) and economy (75%), while only six cities saw the need to develop IT
skills. Foreign languages or management methods (e.g., project management) have not been
recognized as areas where local servants are trained. In only 37.5% of cities, local servants
are sent to the State School of Public Administration for training, while other cities rely on the
services of consulting firms and private schools and institutions. Only two cities have in-house
training. Regarding new HPM methods and their application in the training of local servants,
as many as 75% of the surveyed cities failed to introduce them. Ten of the surveyed cities
introduced a competency model (20.8%), only 3 cities introduced knowledge management, and
one city introduced diversity management.

Given that the results of the research showed that of all the new trends in the training of
local servants, only the competency model is being gradually introduced, the reasons for this
were additionally examined. The competency model for the training of local servants is a result
of the “Development of the Competence Framework for Public Administration Employees”
project funded by the European Union and implemented by the Ministry of Justice and Public
Administration, which was launched in 2019 and completed in 2022. The aim of the project
was to implement the competency framework for public administration and bring about the
preconditions for the establishment of HPM in public administration based on the newly
established competencies. The State School of Public Administration has recently provided
series of trainings on the implementation of the competency model in public administration
both for senior civil servants and other civil servants working in state government, local self-
government, and public services.
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5 Conclusion

The in-service training of public servants, as a key segment of human potentials development,
is a continuous process of acquiring knowledge and skills and its ultimate purpose is to improve
work performance and achieve organizational goals. In addition, it is important for motivating
employees and retaining quality staff but also contributes to creating shared values within the
organization. Thus, the entire individual career is associated with organizational development to
boost organizational performance, which corresponds to the strategic model of HPM. Integral or
strategic models seek to combine the advantages of both the administrative and the managerial
model, while also introducing some new elements, such as strategic leadership, creation of
networks, more active participation of citizens and employees, etc. It emphasizes the need for
the systematic development of human potentials to achieve the strategic goals of organization,
organizational competences, and efficiency.

The purpose of this paper was to determine to what extent the in-service training model
in Croatian local units is in line with the strategic model of HPM. Specifically, the research
covers the following methods: assessing the candidate’s training needs in relation to strategic,
organizational, and individual goals, assessing the content and duration of training in relation to
workplace needs and connecting training with other methods of HPM, and other new trends and
methods by using the competency model to assess the training needs of individual, competence
management, diversity management and knowledge management.

An analysis of the legal framework for the training of local servants in Croatian local self-
government has indicated that it does not emphasize the importance of the training of local servants
as a method of HPM, nor does it encourage its modernization. Local units are not legally obliged
to adopt a strategic plan for the training of local servants and there is no connection between
training and other HPM methods in the normative sense. For this reason, the strategic approach to
training and the introduction of new training methods reflect the proactivity and motivation, and
often the financial capabilities of individual cities. Additionally, the data from the budget analysis
show that Croatian cities allocate very little funds from their budget for training, and the fact that
this amount is continuously decreasing over time is of additional concern.

The results of the questionnaire show that there is no strategic approach to training in
Croatian cities in line with strategic HPM. The results indicate that the situation has not changed
significantly compared to the previous analysis on training in the Croatian local government.
This conclusion is derived from the following findings: (i) the vast majority of Croatian cities did
not adopt a strategy on local servants’ training, (i) training is not linked to other HPM practices
(promotion, salary increase or bonus), (iii) training is not based on local servants’ needs, v)
training is not linked to organizational goals and development even though cities acknowledge
the importance of training for overall performance, (v) local servants mostly attend training in
the field of law and economics, which is another indicator of the traditional approach to HPM.

With regard to the introduction of new HPM methods and, accordingly, new training methods,
Croatian cities started with the introduction of the competence model primarily as a result of a project
carried out at the national level (top-down approach). HPM methods such as diversity management
and knowledge management are not developed at the national level, which is why the research
confirmed the initial assumption that these methods are not recognized at the local level as well.

It can be concluded that the traditional (administrative) model of HPM still prevails in
Croatian cities. HRM practices, which include local servants training, are shaped and influenced
by national policies rather than intrinsic local initiatives aimed at the improvement of city
management and performance.
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Abstract

The article aims to understand, analyze, and explain the evolution of the understanding of
public administration from the perspectives of political science, management and law. The
paper begins to study public administration from its classical type, where three perspectives
of it are studied synthetically, as well as its potential as an independent administrative science.
The article answers why and how the field is considered, even at the level of defining the
concept of public administration and how it differs from management, law and political science.
Additionally, the work demonstrates the visions expressed by such authors as Max Weber,
Woodrow Wilson, Frank Goodnow, Leonard White, Herbert A. Simon, Luther Gulick and
Dwight Waldo.
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Introduction

Public administration is a mechanism for implementing the values or preferences of individuals,
groups, social classes and/or the entire society (Frederickson, 1976), and more precisely, the
definition depends on through which science and/or discipline we consider it (Shafritz et al.,
2016). The dilemma of conceptualizing public administration begins when we realize that it
refers to and includes issues such as the implementation of government policy, planning and
administration of public policy courses, organization of state operations, enforcement of public
law, administrative procedure, public management, organizational development, private and
public sector coordination, finance, control and accountability.

Political science, law and management perspectives on public administration offer different
definitions and approaches (Bouckhaert & Jann, 2020); at the same time, its potential to develop
as an independent administrative science is noteworthy (Dzinic & Skarica, 2015). Academic
rhetoric about public administration, its understanding, form, and conceptualization does not
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lose its relevance in the theoretical and empirical discourse on which many works have been
created by international academic authorities': the evolution of public administration opinion
gives us answers to why the field of different sciences has developed in perspective and how its
understanding has been transformed from ancient philosophy to modern public administration
thought.

1 The research aims and objectives

This article does not rely on empirical methodology and this paper has two goals: 1) to study
the evolution of the understanding of public administration from the perspective of political
science, management and law and 2) a systematic study of the thoughts of the main authors on
public administration. Taking this into account, we can define the objectives of the research as
the following: a review of the academic and scientific literature related to the issue; an overview
of the concept of public administration, and a systematic description and analysis of public
administration perspectives; an overview of the evolution of public administration thought and
its different aspects.

2 Understanding public administration through the prism of political science, law,
and management

Public administration from the perspective of political science is the process of governing
public activities and the implementation/administration of public policy courses, while the field
deals with planning, organizing, directing coordinating, and controlling government operations
(Chapman et al., 2023). According to these visions, public administration cannot exist outside
the political sphere, as previous definitions indicate its political nature.

In legal discourse, public administration is an activity of the state, and thus it is created
by legal foundations and bounded by legislative instruments. According to this view, public
administration in itself is the enforcement of public law, and thus the process of administration
cannot exist without these legal foundations (Storing, 1965; Christensen et al., 2011). It should
also be said here that the “juridification” process brings to the fore the rhetoric that the study of
public administration raises questions without law and legal foundations (Hood, 1995).

The management perspective of public administration began to be discussed when
the discipline became more applicable. That is why, in some cases, it obeyed the sirens of
management (Chandler, 1991, 39), the actual result of which was the development of new forms
of public management (Gruening, 2001). In this view, the public manager is responsible for the
implementation and interpretation of management policies, as well as the daily work of various
organizational units (Shafttiz et al., 2016), therefore the study of public administration today is
done using the components of management and organizational development According to this
rhetoric, public administration is an art, not a science — or vice versa. “Some people are born

' Storing (1965), Nigro & Nigro (1970), Frederickson (1976), Chandler (1991), Rhodes (2000), Bogason (2005),
Naidu (2005), Martinez (2009), Politt & Bouckhaert (2011), Christensen et al. (2011), Shafttiz et al. (2016),
Rosenbloom et al. (2017), Dahl (2018), Chapman et al. (2023), Bouckhaert & Jann (2020), Bustos (2021), Khuro-
shvili (2021), Nyadera & Dagba (2022), Overman & Schillemans (2022).
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with a talent of administration, but an artist is useless without tools — technical skills (science).
However, a master’s degree or a doctorate in public administration or a related field does not
mean that an official can be a high-level public administrator” (Shafttiz et al., 2016, 16—-17);
with these observations, the authors confirm the importance of professional (managerial) skills
on the one hand, and on the other hand emphasize the need for science, so we can say that the
success of public administration activities is based on many factors, including innate talent,
regarding both scientific and professional skills.

A management perspective enriches the field and provides civil servants with professional/
managerial competencies and skills. The rise of liberal market economic policy and liberal-
democratic political philosophy contributed to the development of “managerialism”. A new and
narrow definition of government has introduced business-style management practices (Kaul,
1997). In itself, “managerialism” is the opposite of “juridification”, and we can consider these
two as alternatives to each other in principle. Managerialist approaches have been rejected by the
orientations emerging in the wake of “juridification” regarding such principles as formalization,
process administration, sophisticated procedure, etc. (Hood, 1995), but this conflict between the
“Confucian” and “legalist” approaches of the administrative school already existed in China
2,300 years ago (Creel, 1964).

Obviously, it is difficult to decide which of the above-mentioned sciences are part of public
administration, although political science, management, and law have appropriate answers and
statements for it. We can say that the nature of public administration is political on the one
hand, because when we talk about the instrument of distributing power and resources, we talk
about politics, and because of it this is the field of politics. When we talk about public activities
and therefore the implementation of government policies, enforcement, and governance, we
enter the boundaries of political science. However, is public administration only a part of
political science? - No, because we realize that the field is really limited by the legal order and
public law. It is clear that the process of public sector administration is not carried out without
administrative law and procedure and, thus, public administration as an activity of the state
cannot exist without the provision of legal instruments. So how do we relate it to management?
- The process of administration and governance today is unimaginable without the participation
of business and the public sphere because the public sector is not capable of providing public
services independently, which is why the perspective of management enters the field. However,
there is also the issue that different states have different public administration traditions and
cultures, and therefore the perception of public administration as a discipline is related to their
characteristic approach. It is clear that, where the legal perspective prevails in the field and
teaching public administration started in university schools of law, public administration has
become more closely related to the science of law. It is therefore not surprising that lawyers
perceive the field of public administration as a part of the law and, accordingly, a discipline
under public law. Where business-oriented management perspectives have entered and liberal
market economic principles have prevailed, it is clear that public administration has become
more like public management. That is why, where there is talk of management, we are talking
about business administration, and that is why educational high schools train managers of the
public sector. Finally, governance and politics have always been intertwined issues, the latter
does not need scientific proof. Where public administration and the public sector are more
closely related to power, the field becomes more political. In principle, this explains why there
are different concepts in the field: public governance, public administration, public management
and public policy.

-
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When discussing the development of public administration, we have at hand the data for 1966,
1990, and 2014, which allows us to observe its evolution. By calculating and categorizing the
published main works, books, reports, citations, and other tools related to public administration
in the mentioned years, the percentage among the fields was as follows:

In 1966, 19% of new academic resources focused on core public administration, 34% on
political science, 11% on social sciences, 8% on management, and 7% on economics, the share
of the field of law was 1% (Shafritz et al., 2017, 26).

In 1990, 37% of academic works were on core public administration, 26% on political
science, 5% on social sciences, 12% on management, and 9% on economics, and the share of
the field of law was 2% (Shafritz et al., 2017, 26).

In 2014, 41% of academic papers were on Core public administration, 13% on political
science, 6% on social sciences, 14% on management, and 11% on economics, the share of the
field of law was still 1% (Shafritz et al., 2017, 26).

We can interpret and explain the given results as follows: initially, the potential of the field
as an independent science was unclear, because 15% more was written on public administration
in political science than on public administration itself. The results show that the social and
political sciences are the actual basis for the development of public administration to begin
with, which in 1966 accounted for 45% of the total. This share is quite high, even in 1990 when
the share of social and political sciences was 31%. According to the data of the same year, the
specific share of management and economics has increased, which together is equal to 21%,
although according to the data of 1966 and 1990, the specific share of the field of law was 1%
and 2%, which is too low conclude that law has an important role in the academic development
of the field. It should also be noted here that in 1990, 37% was already written on separate
public administration, which implies that the field was developing and its independent scientific
potential growing.

As for the data of 2014, public administration is already at the forefront here with 41%,
followed by management with a share of 14%, and then political science with 13%. What is
interesting here is that the share of political science has significantly decreased, and the share
of social sciences has also decreased. Instead, the potential of management and economics in
the field is increasing. This data allow us to see directly what the basis of public administration
development was years ago and how the trend is changing now.

The question of how public administration thought developed and what conclusions we can
find and interpret in the theoretical discourse are discussed in the next chapter.

3 Public administration evolution from the classical type to modern times

When we study the evolution of public administration and its foundations, it is essential to study
and review the thoughts of such authors as Max Weber, Leonard White, Woodrow Wilson,
Frank Goodnow, Herbert Alexander Simon, Luther Gulick, Dwight Waldo, and others who put
forward such perspectives of public administration and governance that are still the subject of
practice and rhetoric. Ther the study of and research into the evolution of public administration
and thoughts on it are actively continuing, and the list of authors who today present the field
from a completely different perspective is not exhaustive (Ventriss, 2015; Whetsell, 2018, Fox,
2019).

Max Weber is a central author for public administration, and despite his ups and downs, he
is at least the most important thinker in the field of his time (Drechsler, 2020). Weber is often
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associated with the theory of rational bureaucracy or the ideas of the Weberian state, which itself
predicates a strict hierarchical structure, the need for qualified personnel, the documentation of
bureaucratic procedures, a strict separation of competencies, and a focus on career progression.
In itself, Weberian ideas were reflected in deterministic systems, but we can say that “Weber
was a Weberian as much as Martin Luther was a Lutheran or Marx a Marxist”. From this
point of view, we can say that Weber was not a supporter of the ideas we understand today as
“Weberian bureaucracy” (Drechsler, 2020, 1).

According to Max Weber, bureaucracy is a set of structural arrangements: consequently,
for him, it represents a set of variables, concepts, and principles that are characteristic of
bureaucracy. He introduced into the field of public administration an “ideal type” of bureaucracy,
a combination of different values and preferences that itself comprises the Weberian model.
According to him, bureaucrats should be free as individuals, but the system should be strictly
hierarchical. It is a kind of scalar chain, where each bureaucrat has their place and they are
aware of/ the importance of this place. For Weber, the process must be written and documented;
career development is based on qualifications and competencies, and the latter is confirmed by
an exam/certification. He was in favor of meritocratic values, although the person who must
judge and determine who deserves what in the sector is hierarchically superior. According to his
vision, public service should be the only and/or main activity of a bureaucrat and, along with
this, the bureaucracy is not allowed to appropriate public resources, and finally, the behavior of
the bureaucrat should be subject to systematic control and strict discipline. In addition, Weber’s
ideas emerged in the “Neo-Weberian” model of the state. This recovered certain values and
approaches from the “rational bureaucracy theory”, which includes the return of the role of a
strong state and, in this sense, a regulated, centralized system, which opposes the principles of
“new public management” (Pollitt & Bouckaert, 2011). Taking this into account, Weber’s ideas
are still relevant, problematic and sensitive issues for the field of public administration, which
is confirmed by the fact that the author is still constantly discussed in the academic discourse.

Frank Goodnow and Woodrow Wilson are the two central authors of public administration
that should be reviewed in parallel. The reason for this is the politics-administration dichotomy,
about which the rhetoric began as early as the 19" century, and we find the first essays on the
subject (Guo, 2019). Goodnow proposed two functions of government, expressing the will of
the state and implementing the will of the state, respectively: “politics” and “administration”,
which are characteristic of all governmental systems (Goodnow, 2003). Unlike Goodnow,
Woodrow Wilson directly approached political and administrative science as an independent
discipline (Wilson, 1887). He believed that the field of public administration was broader than
the political and thus public administration crossed the boundaries of politics and became
the field of business. With this view, the author promotes the development perspective of
“managerialism”.

Wilson believed that public administration meant the detailed and systematic enforcement
of public laws, thus approaching the political and legal logic of public administration. Also,
this was the structure of activities of government bodies for him. Interestingly, the author
was in favor of decentralization on the one hand, but at the same time emphasized the daily
growth of government functions and believed that the distribution of responsibility to many
people led to the absence of determination, which led to irresponsibility. This in itself is against
the logic of decentralization. Also, for Wilson, it was much easier and more effective for one
ruler to make a decision than relying on the intervention of the people in the process and the
war of ideas; he therefore concluded that in a state where the government takes public opinion
into account, reforms were carried out a slowly. In the wake of all this, his work contributed to
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the discussion and development of the management perspective of public administration, and
this was in the background when Wilson became very skeptical and critical of the continental
European public administration systems, accusing them of despotism. Wilson believed that the
role of public administration was to implement the activities of government bodies, and at the
same time, its function was to make public officials have a sense of executive obligations. On
the other hand, he considered public administration as an organized form of state activity, which
concerned all areas. With such pronouncements, sometimes Wilson seems a very contradictory
and ambivalent author.

Leonard White is one of the most important authors in the field of public administration. His
work “The Study of Public Administration” was published for the first time in 1926, wherein
the author considers public administration primarily as a research field, the basis of which he
sees in management (White, 1928). For White, administration includes all those operations
aimed at achieving some goal or task (Storing, 1965). The complex discussion of the field
shows us that public administration was above all a field of study (White, 1928). The latter has
become more visible today, when the word administration has appeared in many fields. When
we talk at the sectoral level, we often use such word conventions as education administration,
healthcare administration, security policy administration, and others. This implies that
administration, as a process, can characterize any sector, policy or course. For the author, the
process of administration is unified, which is why he does not differentiate between federal,
state, and municipal levels, and he does not give us sharp differences between private and public
administration. However, when we talk about the administration described by White, we should
highlight the following four of his conclusions: 1) administration is a unitary, unified process
that can be studied at different levels; 2) the basis of administration is management, not law;
thus, White is a theorist who supports the managerial approach to public administration and
shares the perspective; 3) for him, administration is an art, although it has scientific potential
and is therefore in the process of transformation with science; and 4) administration will always
be the central problem for modern government.

White is also an outstanding author because he discusses the problematic methods of
measuring the effectiveness of public administration. He thought he was pointing out that the
measurement of a subject as complex and ambiguous as public administration itself would be
the work of many years. At the same time, he emphasized the problem of achieving the latter,
although he noted that, despite all this, judging institutions and talking about their success
or failure was a kind of attempt to measure this effectiveness (Storing, 1965). From today’s
perspective, measurement tools and indicators have been significantly refined, and when we
talk about the effectiveness of governance and policy implementation/administration, there
are various indices, normative principles, and tools to evaluate them one example of which is
OCED SIGMA/PUMA (Torma, 2011).

In reviewing the evolution of public administration thought, we must consider Herbert
Alexander Simon. The author wrote two outstanding works, “The Proverbs of Administration”
(1946) and “A Comment on The Science of Public Administration” (1947), and it is characteristic
of him to review issues in the discourse of counter-criticism. Herbert A. Simon was critical of
the thinking of Luther Gulick, Robert Dahl, and other authors. Simon wrote in the last part
of Gulick’s criticism that Even “art” cannot be founded on proverbs (Simon, 1946, 67). He
created the image that Gulick and other authors seemed to write their thoughts without thinking
or understanding (Meier, 2010, 284). Controversial and critical issues for Simon included the
unity of command, specialization the span of control and organization by purpose and process.
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As already mentioned, what distinguishes him is his style, that he was critical of both other
authors and criticism of the field itself.

It is known that Robert Dahl reviewed public administration from a positivist perspective,
where he relied on the position that value propositions in the field were not revealed by the
scientific method. A continuation of the same logic was that recommendations in the field
of public policy and administrative issues could not be purely scientific and substantiated
empirically because of its normative narrative. In contrast, Simon developed the view that
the applied scientist does not have the same freedom to limit the specific spectrum of the
phenomenon as the exact scientist and this is because the administrative scientist deals with all
phenomena and, in this direction, the research of the applied scientist is not only to prove which
organizational form is more efficient, so their opinion is not just a value judgment.

In Simon’s view, the problem lies in the wording of the questions and the perceptions of the
issue. So, for example, if we ask the question “What factors determine the degree of efficiency
achieved by the organization?” and “Under what circumstances is public responsibility
ensured in a government agency?” (Simon, 1947, 201) the answers will not depend on the
value system and they cannot be considered normative. Today, even to measure the degree
of effectiveness and to investigate the circumstances and factors that lead to the delegation
of responsibilities and influence, we will need a complex research methodology, operational
definitions, and measurement indicators. Dahl believed that there was no need for a student
of public administration to become a psychologist, since the student themself could use the
research findings of a psychiatrist or a sociologist, but here Simon counters the idea that public
administration can in no way be considered a passive field, which accepts the findings of
psychiatrists or even sociologists on the nature of people and then applies them to the field of
organizational behavior (Simon, 1947). Simon believed that there could not be an applied science
of public administration any more than there could be an applied science of aerodynamics. If an
engineer faces the problem of designing an airplane, of course, they can study the characteristics
of the airplane from other sciences: speed, maneuverability, and cruising range, but they will
still have to create the design himself - this is the public administration perspective of Herbert
Alexander Simon.

Following in Simon’s footsteps, Luther Gulick must be mentioned. His impressive work is
“Politics, Administration, and the “New Deal” (Gulick, 1933). The author begins his review of
the issue with the question that the main goal of the American government reform was to “Take
administration out of politics” and asks the question “How do we proceed to take administration
out of politics?” (Gulick, 1933, 55). As Gulick explains, America had a simple answer to this
question: prohibition and isolation. The author makes it clear that legal designs, prohibitions
to take politics out of administration are useless. This can only be considered useful when the
policy is pursued by a positive administration and when a rising administration implements the
program/policy/course. He believed that good organization and improved schemes of fiscal/
administrative control worked much more effectively than regulations dictated by criminal
codes or laws dealing with matters of tax collection and licensing. That is why he concluded that
sometimes organizational changes could be more effective than banning something. Therefore,
for him, the effective tool for fighting corruption was not the prohibition of corruption, but
internal organizational changes. Because of it, some authors called him a supporter of what
we today call Good Governance when we talk about politics and the administrative process
(Lynn et al., 2001). However, in addition to political perspectives, Luther Gulick developed
a management perspective in the field. The author believed that integration where necessary
represented a significant advantage in the field of management, because when several government
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services were integrated and operated as a single unit, administrative mechanisms became more
efficient. The author himself defined the advantages of integration as the following: it was the
basis of an effective monitoring system, it provided the opportunity to eliminate duplication
and to establish cooperative relations between different services, it helped to avoid conflicts and
overloaded legalization.

Gulick advocated a unified system that had three advantages, first that government activities
were combined into one large body and therefore a larger-scale “enterprise”. The second was
the issue of independence of oversight functions among agencies, and the third factor was
that integration recognized the principle of economy of citizen attention (Gulick, 1933, 58).
Interestingly, Gulick was opposed to the processes of involving citizens on a permanent or
extended basis. This is because citizens often do not have the appropriate knowledge and
intellectual abilities to solve complex issues. For the author, it is unacceptable for citizens to
participate in the intricacies of policy planning, as this is a process that should be handed over
to professional administrators.

The author’s view of the issue of politics is an essential part of his thesis, and in this
direction, Gulick distinguishes between Politics and “Politics”. According to the author politics
is the sphere of controlling governance and rulers. In contrast, the second understanding of
“politics” gives rise to the phenomenon of anti-politics, where individuals or groups express
strong disapproval, disillusionment, or distrust of traditional political processes, institutions,
and politicians. It represents a growing skepticism or rejection of established political systems
and practices. As the author explains, until now they were dealing with “politics”, that is,
with the vulgar understanding of true politics, which is part of the corruption of the system.
However, this “politics” was not the scientific and important understanding of the word, and
Gulick considers true politics to be the action related to controlling the rulers, and therefore
politics was the control in the direction of the government and the supreme stake of the reform.
In such politics, the government serves the common people and there is a concept of “self-
government” (Gulick, 1933, 59), so when we talk about the true understanding of politics, it
cannot be outside of the administration, just as administration cannot be outside of politics.
However, since true politics is part of democratic control, and “politics” is the very author of
the system breakdown, the difficulty of distinguishing this is when and how can we measure
which is politics and which is “politics”. As examples, Luther uses specific cases. He asks
the questions if the government raises aluminum tariffs, or if Congress decides to bail out the
Philippines, or if the issue is about sales regulations and mortgage moratoriums — how are we
to know which is politics and which is “politics” in these political processes? In principle, this
is a question that is still a matter of complex study and assessment. It is different from how we
evaluate the phenomena of “good and bad” politics from today’s perspective. However, we
understand that the effectiveness of the political process is already measurable today, and this
measurement has appropriate methods and indicators to assess what has yielded results and
what has not.

Gulick himself distinguished the two policies based on the purpose of the person acting and
also believed that “politics” was related to selfish advancement and the advantages that rulers
obtained through control. For example, if the senators supported the issue of liberating the
Philippines because of personal interests then he considered it “politics”, and if behind it was
the belief in the liberation of the people then it was politics. However, if one part of the political
course (policy) was supported by public interests and the other was guided by personal interests,
then what would happen here? Gulick therefore, appears here as a rather contradictory author
and says that, taking this into account, there is no objective method of distinguishing between
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politics and “politics”. Still, the author defined politics as actions related to the control of rulers.
He equated the rulers with the government, who exercised effective power to provide various
public services, and what these rulers do, that is, the work of the government, the development
and enforcement of control, the creation, and management of services - all these things taken
together constitute public administration for Gulick. And yet, the author is also a very important
figure because, despite the normative narrative for which he is criticized, as if Gulick was a non-
scientific author, he closely saw the necessity of participatory politics in public administration.
It was he who believed that the process of policy planning and implementation was difficult to
imagine without a deliberative and representative council of advisors, political parties and civil
groups, new types of government agencies, and the legislative body of the future, where the
parliamentary agency has two main powers: first, the veto on major policies and second, the
right to audit and investigate. This is also very close to the principles of what is today called
good governance (Nanda, 2006).

Finally, we should consider Dwight Waldo, because he is also in the category of actors
whose visions and principles are still relevant today. It focuses on the responsibility of public
administration in the context of modern revolutions. With this, he connects administration
with the phenomenon of power and asks questions in the context of revolutions: did public
administration help cause them? Or should public administration do something about them?
(Waldo, 1968, 364). For him, the state administration bears some responsibility for revolutions:
this is because revolutions cannot be separated from their causes, effects, and nature. Public
administration is therefore a revolutionary agent, but the cause of revolution in this case can
be either ignorance and/or enforcement of the law itself. In this discourse, he develops the idea
that the effectiveness of the public service depends on how well the organization will adapt to
the revolutionary, rapidly changing environment and how well it will be able to fulfil its goals
and objectives. Thus, the one who cannot cope with change is doomed. Nevertheless, the author
believed that civil service, by responding to the revolutionary ground in their midst, could help
society change and adapt to maximize the potential for “good” and minimize the potential for
“bad” (Waldo, 1968).

And yet, where are Dwight Waldo’s ideas in modern public administration today? It
introduces the idea of neutrality in the public service system, which remains a problematic
issue in many democratic regimes (Asmerom & Reis, 2016). The author considered it right
if he had been a public servant, apolitical, and far from party politics. That is why the idea of
public service goes with independence, professionalism, and faithful activity of the state. It is
worth noting here that the author himself emphasized the difficulty of separating politics and
administration because the discipline and/or profession of “public administration” decided that
the administration should be closely involved in the political process. As such, the administration
had/has its role in making policy decisions and subsequently implementing them mechanically.

4 Conclusion

A review of public administration thoughts shows us the formation of the field and its classical
form began in the 19" century, which was initially also carried out in the discourse of political
science.

One of the reasons for its tendency to be first discussed primarily in governance/politics
discourse is that administration and politics were not separated from each other and thus
public administration itself was a part of politics. Here is also the fact that management and
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administration are new sciences compared to politics and law, which had discussions in the
field about whether these two were science or art. Here, it should be said that no author used
the concept of public administration until the 19" century, although the work reveals that, from
the period of the development of the field to the present day, it is very difficult to put a sign of
equality between public administration and one any other discipline because, on the one hand,
it represents political science, the synthesis of management and law, and on the other hand an
independent administrative science, the potential of which is growing every day.

The overview shows that modern authors look at the evolution of the field and its potential
in different ways. In the authors of the 20" century, there is a dichotomous discussion of issues,
and a tendency to criticize and counter-criticize each other, which further develops academic
rhetoric.

All three perspectives of public administration have their supporters; however, we find
authors of legal science the least in the field, thus, teaching under public law cannot be linked
to theorists and authors, but to the traditions of the state itself, lawyers, and law schools, which
took responsibility for the development of the field and its teaching. As for the management part,
it is developed and facilitated by reality, time change, innovation, and technological progress.
Today, to a large extent, the public service and the public sector cannot function without public
management principles, because it is the business sector that implements the latter on the order
of the state, and it is clear that the rise of “new public management” has further strengthened
the perspective of management in the field. And although the nature of public administration
is political and it is still so difficult to separate it from politics, because government policy
planning, implementation, and public political process are the subjects of political science, it
has the great potential of an independent administrative science that will eventually transform
into an occupational field.
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Abstract

Even though globalization has made countries across the world more connected than ever,
there are still controversies over its benefits regarding socio-economic development and
good governance in developing countries. Against this backdrop, the study investigates the
link between globalization and governance in Nigeria. This is with a view to determining the
implications of globalization on the governance of Nigeria. The study, which relies heavily on
secondary data, shows that the country’s political authority has been depleted in order to conform
to global trends. Globalization has affected the quality of bureaucratic governance, puts pressure
on governance on whether to open up or restrict the economy, and exacerbated the unequal
distribution of incomes because of the relative differences in the mobility of labor and capital.
The study further revealed that globalization triggered the unregulated use of the internet and
exposed people to illicit activities. It also contributed to the transmission of diseases, including
HIV/AIDS, the Ebola virus and COVID-19. Globalization also encouraged multinationals to
access Nigeria, thereby adding to environmental pollution, climate change, food insecurity,
and health-related challenges, especially, as a result of oil exploration. These activities have
continued to disrupt the people’s means of livelihood, and consequently provoked political and
social agitation and engendered secessionist groups, threatening the unity and existence of the
country. The study, therefore, concludes that globalization has caused more damage than good
to Nigeria’s political and socio-economic activities.

Keywords

globalization, governance, bureaucratic governance, mobility of labor, socio-economic and
development

1 Introduction

Following centuries of evolution and advances in technology, as well as international relations
and cooperation, the world is more connected than ever through globalization. Globalization
has been recognized and adopted by countries across the globe as one of the mechanisms for

enhancing economic development and improving social welfare, as well as reinforcing political
ties between and among countries across the world. Globalization has therefore become a
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topical issue of discourse among scholars, politicians and governments at national, regional and
international levels and among international organizations, as well as, interested stakeholders.

Even though the evolution and development of globalization is not recent, the political,
economic, and technological improvements of the 1990s fast-tracked the processes of
globalization (Khan Academy, 2022). Thus, following the collapse of the Soviet Union in 1989,
which subsequently brought an end to the Cold War in 1991, the world turned out to be more
connected. Hence, globalization has been one of the major developments in the contemporary
world system, which brought about a cooperative arrangement that covers various aspects of
governance, which have continued to shape daily activities around the world (Gulmez, 2017;
Brooks & Wohlforth, 2000; Kolb, 2021; Khan Academy, 2022).

Globalization is defined as a broad network of economic, socio-cultural and political
interrelationships or interconnections and processes that transcend national boundaries (Yeates
2001 cited in Yalcin, 2018). In essence, it covers economic integration, political links vis-a-vis
policies being transferred across borders, the transmission and exchange of knowledge and ideas
and socio-cultural interactions, among others. Suffice it to say that the world today has become
a global village, given the unparalleled level of interconnectivity and interrelation between the
political, economic, social and technological forces that pervade the present-day global system
(Akinboye, 2008), one such force being governance.

Governance can be seen as a system through which “power is exercised, in the management
of a country’s political, economic and social resources for development” (World Bank, 1993).
It is the total of actions and activities of government directed toward the realization of good
economic policies (Adegbami & Adepoju, 2017). It is also a mechanism designed to guarantee
transparency and accountability, rule of law, responsiveness and inclusiveness, as well as
broad-based participation. In essence, governance relates to the proper application of rules,
norms and values in the management of public affairs. Governance, therefore, has to do with the
culture and the environment of the institutions of government, where citizens and stakeholders
interrelate and partake in regulating public affairs (UNESCO-IBE, 2022).

While a set of people considered globalization as a platform for global integration with
many benefits to different countries of the world, particularly in the area of good governance
and socio-economic development, others see it as being beneficial to certain parts of the world,
especially the developed countries, and to the detriment of developing countries. It is in light
of this opinion that the study investigates the effects of globalization on the governance of
developing countries, with particular reference to Nigeria.

2 Globalization and Governance: A Review of the Literature

The term globalization is not only heavy in its usage but also obscure in meaning, even for
those who invoke the term (Reich, 1998). The extensive or general use of the term globalization
notwithstanding, there has not been a uniform or perfect definition for it. Since there is no
precise and universally accepted definition of the term, all the arguments in favor or against it
can be seen as being obscured. Consequently, different scholars have offered various definitions
of the term globalization, based on their philosophical inspirations, and what they wish to prove.
In essence, “globalization is an ideological term and, like all ideological terms, it is the subject
of great controversy” (Subasat, 2015, p. 3).

The eventual cessation of the Cold War has made what seemed to be a bipolar world become
more unified and interconnected. As a result, countries and people across the world became
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more conscious and aware of some global challenges, such as poverty and climate change and
more importantly, economic interconnections and linkages become more visible. This explains
Reich’s assertion that “the demise of the Cold War coincided with the onset of globalization,
raising the question of whether there is a causal relationship between the two” (Reich, 1998, p.6).

What then is globalization? It can be seen from different perspectives. In his book titled
“The Race to the Top: The Real Story of Globalisation”, Larsson defines globalization as the
process of shrinking or contracting the world, by shortening existing distances between and
among countries of the world, in order to increase their relations and interactions in different
aspects of lives (Larsson, 2001). For Larsson, globalization is about reducing the distances
between and among countries across the globe to increase their dealings and relations. In other
words, globalization presents chances for greater dealings and relationships among people and
organizations around the world (Martell, 2017). A more detailed definition of globalization is
offered by McGrew. According to him, globalization can be seen as:

a multiplicity of linkages and interconnections that transcend the nation-states (and by
implication the societies) which make up the modern world system. It defines a process
through which events, decisions and activities in one part of the world can come to have
a significant consequence for individuals and communities in quite distant parts of the
globe (McGrew, 1990, cited in Honsberger, 2016 para. 1).

McGrew views globalization beyond mere relations and interactions between various countries.
He opines that it covers a variety of connections that shape the contemporary world system in
areas of decision-making, as well as the significance and consequences of such decisions on
individuals, different countries and the world at large.

Jain (n.d.) sees globalization mainly from an economic point of view, and states that it
has to do with the interaction between/among the countries of the world to develop the
global economy. Thus, globalization is about integrating the societies of the world and their
economies. Jain’s view is corroborated by Thompson (1995), who sees globalization as a
system that encourages global economic relations, as against the widening of such relations
among different countries and their agents. For Williamson (1998), globalization is a system
whereby the whole of the world is increasingly participating or involved in a single market,
with mutually dependent production and consuming similar goods, as well as responding to
the same forces. In essence, different studies by Jain (n.d.), Thompson (1995), and Williamson
(1998), in that order, perceived globalization as a process of enhancing economic relations and
integration among countries across the globe.

The definition of globalization as offered by the IMF (2008) is not at variance with the
foregoing. The central focus of globalization, according to the IMF is the economy. The IMF
therefore defines “globalization” as the process of enhancing economic integration across
the world, vis-a-vis the movement of goods, services and capital, as well as labor, across
international borders. It also involves exchanging knowledge, information and technology
beyond national borders. Beside this are the political, socio-cultural and environmental
dimensions of globalization.

The trio of Sheffield, Korotayev and Grinin see globalization from a social system angle.
According to them, it has to do with the growth and development of social systems, which
brought about an increase in the complexity of inter-societal connections. As such, globalization
can be seen to have linked or connected the past, the present, and the future. Put differently,
globalization has created avenues for bridging the past with the future (Sheffield et al., 2013).
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Globalization in essence covers technological, political, socio-economic, and cultural
interactions (Jain, n.d.), and it became acceptable and popular as a result of the rise of global
communications, particularly the internet, which enhanced easy connections, and easy
communication and flow of information among diverse people across the world (Williamson,
1998; Martell, 2017).

Having reviewed the concept of ‘“globalization”, it is pertinent to do the same for
“governance”. What does the word constitute? It has a long history, as it is traceable to the
ancient Greek word “kubernaein” and the Latin verb “gubernare,” which means “to steer.”
Further etymological studies revealed that the English probably adopted and adapted the word
from the French word “gouvernance” around the 12% century (cited in Vymétal, 2007).

In view of the fact that the concept of governance is flexible and thus covers many areas of
government operations and activities and cuts across different academic disciplines, it could be
said that governance is understood according to the area of interest of the user of the concept
and what the user intends to achieve by using it. This stance has made the concept appear
blurred and vague and, as such, the term has continued to generate a lot of debates, arguments
and differing views among social scientists. It is for this reason that Vymétal retorted thus:

Are we really sure about the exact definition of the term governance? Do we not use
this term to describe everything and nothing at the same time? Is there only one exact
narrow definition, or is it better to use plenty of characteristics and broad definitions?
(Vymétal, 2007, p. 5).

Vymétal’s position notwithstanding, an attempt will be made to review some of the definitions
of the term governance as offered by scholars.

The World Bank (1993), for instance, sees governance as “a power exercise”. To the it,
governance is about having power, as well as exercising those powers to manage the country’s
political, economic and social resources for the development of the people and the country. In the
same vein, the Committee of Experts on Public Administration (2006), sees governance from the
perspective of using governmental powers. According to the Committee, governance is a process
of exercising the political and administrative powers in managing the country’s governmental
activities. Governance in this context encompasses the instruments, and procedures, as well as
institutions, through which people and groups express their interests, exercise their legal rights,
meet their obligations and reconcile their differences. Fukuyama (2013), while corroborating
the World Bank and the Committee of Experts on Public Administration, defines governance
as the power of the government to enact and enforce rules, and to deliver services, be it a
democratic or non-democratic government. For Fukuyama, governance is about the powers of
government, and how such powers are being used to make rules and implement them for the
benefit of the citizenry, irrespective of the type of regime in the country.

To the Governance Institute of Australia (2022), governance incorporates all the systems
through which a country is organized, controlled and operated, as well as those mechanisms
used by the people to hold those at the helm of affairs of governance activities accountable. In
essence, governance covers all the mechanisms applied to plan, operate and regulate the ruled
and the rulers alike for equity and accountability. Rao (2008) believes that governance is about
the decision-making process in such a way that, whether the decisions made are implemented
or not, it does not affect governance from being governance. In line with Rao’s assertion are
the trio of Wolman, Levy and Hincapie. They elaborate more on the nature of decisions that are
needed for governance. To them, governance is the procedure by which economic, social and
environmental policy decisions affecting society, are made (Wolman et al., 2011).
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In the view of the International Monetary Fund (2016), governance encompasses all
structures and strategies applied to rule a country, make its economic policies and regulate its
affairs. Thus, governance has to do with the actions and activities of government directed toward
making policies for the economy and other governmental activities. Similarly, the Commission
on Global Governance sees governance as

the sum of the many ways individuals and institutions, public and private, manage
their common affairs. It is the continuing process through which conflicting or diverse
interests may be accommodated and cooperative action may be taken (The Commission
on Global Governance, 1995, p. 2).

A critical look at the definitions of governance as espoused by scholars from developing
countries reveals that their views are not at variance with those of their counterparts in the
developing worlds. For instance, Ogundiya (2013) sees governance as a means of achieving the
noble goals of the state. Governance is the art of ruling a given territory and its people. It covers
the structure of the state, which includes the legislative, the judicial and the executive, as well
as the civil/public service at different levels of government. Agagu (2010) defines governance
as a means by which institutions of government manage governmental affairs through the use of
the country’s resources for the good of the people and development of the country. For Benson
(2010), governance is a process of making decisions, which may be implemented or not.

Thus, governance is concerned with the collective activities and actions of individuals,
institutions, and agents of the government to manage the affairs and activities of government,
vis-a-vis, transforming or implementing governmental policies and programs for public goods
and services.

3 Globalization and Governance: The Connections and Implications

Although scholars have argued that the integration of globalization with governance has been
a major unresolved issue (Nadeem et al., 2014), and as such, the nexus or connection between
globalization and governance has continued to generate a great discourse, on which consensus
has not yet been reached (Bonaglia et al., 2001). Beyond this argument, however, the links or
nexus between globalization and governance can be examined from two perspectives, namely
a positive or negative one. In other words, there are two divergent views regarding the nexus
between globalization and governance. While one point of view argues that globalization
is a benefit to good governance, the other argues that globalization has damaging effects on
governance. For instance, Kahler & Lake (2003), in their joint studies, documented some
negative effects that globalization had on the governance of nation-states. According to them:

Globalisation drains political authority from nation-states, long the dominant form of
political organisation in world politics. The state’s monopoly of familiar governance
functions is ending as governance migrates down to newly empowered regions,
provinces, and municipalities, up to supranational organisations, and laterally to such
private actors as multinational firms and transnational nongovernmental organisations
(NGOs) that acquire previously “public” responsibilities. In this view, globalisation
not only transfers the location of governance but also forces the convergence of state
institutions and policies. In exercising their residual authority, states are constrained to
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look and act alike. Although a transfer of governance to subnational units may increase
democratic accountability, these governance changes and the accompanying pressures
for convergence are more often seen as a threat to the ability of societies to chart their
own democratically determined courses (Kahler & Lake, 2003, p. 1).

To Saich (2000), globalization negatively affects the quality of bureaucratic governance,
and he further argues that a country could face various governance challenges as a result
of globalization. A country facing such a bureaucratic challenge, for instance, may have to
change some of the structures of governance and enlarge its legal systems due to conflicts
that could emerge between local and central governments as a result of inequalities within the
globalization-induced economy.

Similarly, there could be a challenge especially in the area of finance to the provision of public
goods and services proposed by globalization. The significance in the globalization process of
global public goods is without doubt increasing on a daily basis. Public goods in this context
refer to such services provided through the efforts of individuals or governmental institutions
for the benefit of the people, and include accessible and well-maintained roads, schools and
educational facilities, health care facilities, potable or drinking water and the security of lives
and properties (Colomer, 2011).

In essence, public goods are those which people continue to enjoy without direct payment,
and such goods and services must be sustained. However, since public goods are free, there
is the likelihood that they are limited in supply or under-produced, overused and degraded.
Although the issue of global public goods propelled by globalization is laudable because of
their immense benefit to the populace, the lack of financing or supplying additional resources
to assist in providing such goods through globalization has on one hand been a major challenge
to the new initiatives. On the other hand, many developing countries are facing financial
challenges, and where resources are received through aid and assistance, such resources have
not been judiciously utilized (Kaikai, 2015). The clamor for the provision of public goods,
which some governments fail to accommodate, has constituted a burden on governance and
constantly creates additional challenges to domestic governance.

Akhter (2004), in his studies, avers that globalization puts serious pressure on governance.
According to him, the pressures are from two differing directions. While pressures are mounting
from firms agitating for the economy to be opened up, fearing over-regulation by governments,
some other groups that feel threatened by globalization are putting pressure on governments to
maintain their restrictive posture. These pressures on governments have forced them to be in
a dilemma when making the critical decision on whether to open up or not. A wrong decision
at this point has the ability to whittle down the quality of policy regulation by governments, as
well as affecting the effectiveness of governance.

Globalization has also been found to have led to even more unequal distribution of incomes.
This is so because of the relative differences in the mobility of labor and capital. While it
may not be easy for labor to cross international borders, because of some conditions attached
to travelling, despite the various migration routes, capital can easily do so. It can easily be
moved by investors and, in many developing countries, easily evade regulatory or tax regimes.
This normally brings about differences and variations in the income gains by capitalists and
labor groups, and so globalization has worsened social inequality. And social inequality has
been found to have triggered mass grievances and uprisings on several occasions, and in some
instances snowballed into political instability (Dutta & Mukherjee, 2015).
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Technological development, which is part of globalization, is also bringing challenges to
governance. It gave rise to the internet, which helps to disseminate information and opinions
among the people and across the nations of the world. However, the use of the internet and what
is being disseminated through it is beyond and difficult for many governments across the world
to control. According to Deibert and Crete-Nishihata, (2012), the internet is becoming extremely
difficult for governments to regulate. It has continued to provide a channel of opportunities for
criminals, individuals and groups of people, as well as state-backed hackers, among others, to
operate and perpetrate illicit activities. The activities pose challenges to governance affairs,
apart from the fact that they can lead to the breakdown of essential government infrastructural
systems, they can also result in financial waste and impose a financial burden on governments
(Goldin, 2013).

The fact that there has not been a globally or a centrally managed institution of governance
to nip illicit activities in the bud has created a responsibility gap in governance, which has,
for instance, put an extra burden on banks and other financial institutions to develop security
for themselves. In essence, private sector actors, especially those in the areas of cyberspace
infrastructure, are being constrained and duty-bound to implement forms of regulation and
control on behalf of states (Deibert & Crete-Nishihata, 2012). This in essence means that
governance affairs and activities, which should ordinarily be handled by governments, have
been forced on different actors, including banks, financial institutions and multinational firms.

In a similar vein, open, free and unregulated internet devices have brought negative
challenges to the people, which inevitably constitute governance challenges. The Internet, for
instance, has continued to corrupt people’s minds, as such, people’s moral and ethical values
are being badly affected. Young people in Nigeria, like their counterparts in other African
countries, are being exposed to a negative alien culture, including money laundering, cultism,
international terrorism, pornography, child abuse (Omekwu, 2006), nudity, drug abuse, and
the proliferation of arms and ammunition (Adesina, 2012); all these negative activities pose a
threat to the governance system. The internet also brought about various cases of cybercrimes,
in Nigeria. Those who are involved in these dastardly activities are called Yahoo Guys. They
have developed various means of defrauding the people, from dubious extortion of money to
operating illegal businesses and arranging fake marriages among other crimes. All these are
the fallout from globalization, which has continued to constitute challenges to governance in
Nigeria.

Another negative effect that globalization has had on governance is the spread of various
diseases. For instance, the HIV/AIDS pandemic and the challenges of containing it have been
a great challenge to the government. According to Msimang (2003), globalization is strongly
linked with AIDS transmission in Africa. Nigeria without a doubt has been one of the countries
in the world that are worst hit by HIV/AIDS. According to UNODC (2022), Nigeria was of
2019, ranked third among countries with the highest number of people infected with HIV/
AIDS in the world. The continued spread of the infection is largely attributed to the movement
of people from one country to another, which facilitated the rapid transmission of the disease
across international borders. Although antiretroviral and other TRIPS have been developed and
produced to curtail its spread, many affected people in Africa have no access to the drugs, given
the nature and condition of many of the hospitals in Africa.

In a similar manner, the Ebola Virus Disease (EVD) was imported into Nigeria through a
Liberian diplomat. He arrived in Lagos, Nigeria through the Murtala Mohammed International
Airport Lagos on July 20, 2014, and was not feeling well on his arrival, and was therefore
admitted to a private hospital in Lagos, only to be diagnosed with EVD. This index patient was
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said to have exposed 72 persons at the airport and the hospital to the disease (Shuaib, et.al.,
2014; Otu, et al., 2018). The Federal Ministry of Health in Nigeria and the Nigeria Centre for
Disease Control (NCDC), immediately declared an Ebola emergency in Nigeria in order to
curtail the spread.

Similarly, the first case of COVID-19 was confirmed on the 27" of February 2020. The
deadly health challenge was brought to Nigeria by an Italian citizen, returning from Milan, Italy
to Lagos. He arrived in Lagos on the 25th of February 2020, and was confirmed to be carrying
COVID-19 disease two days after, at the Lagos University Teaching Hospital. From then on,
the disease spread to other parts of the country. The Government of Nigeria, through the Federal
Ministry of Health, took various measures to control and contain the spread of the disease.

In essence, HIV/AIDS, Ebola Virus Disease and COVID-19 epidemics are globalized
diseases that pose great challenges to local governance. According to Shuaib, et.al., (2014),
the high level of travel across borders being promoted by globalization greatly facilitates the
spread of these infectious diseases (Shuaib, et.al., 2014). Tackling them greatly burdened the
government of Nigeria, given the fact that the country had on no occasion experienced any of
the diseases until foreigners brought upon the country. The diseases thus suddenly hit Nigeria
and Nigerians, as the country was ill-prepared, while its health sector was ill-equipped.

Similarly, human trafficking is encouraged by globalization, which also creates a challenge
to governance. Most of the those being trafficked from Nigeria to Europe and America under
the guise of seeking greener pastures will be used for commercial sex purposes. This trend
added to the number of HIV/AIDS cases in Nigeria, given the sexually related contact of the
returnees with the home-based Nigerians (Onyeonoru, 2004). As such, resources that could
have been used for the country’s development are being diverted to caring for those stigmatized
by the majority society, and beyond this is the irreparable and incalculable loss of human lives.

Globalization has also contributed greatly to environmental pollution, by facilitating
the movement of multinational companies to Nigeria. The activities of these multinationals
have heightened the intensity of pollution in the country. Pollution of the environment came
through different channels, namely the increase in industry and the exploration, exploitation,
production, refining, and transportation activities of the multinational corporations in the oil-
producing areas of the country, this has become a major source of environmental concern to the
government. Beyond this are other challenges, such as pipeline leaks, explosions, gas flaring,
and drilling floods, all of which have caused widespread disruption of the natural terrain of
the environment. Similarly, it contributes to climate change, food insecurity and health-related
problems. In addition, the activities of multinational companies, especially their exploration
and exploitation of crude oil, have continued to cause damage to the means of livelihood and
sustenance of the masses. Their farmlands have been destroyed, and they cannot engage in
fishing activities either due to pollution. In essence, the masses have been cut off from making
ends meet, and as such, globalization has added to their suffering, and further widened inequality
gaps. The consequence of this is the appearance of agitators and secessionists groups that are
currently shaking the unity and existence of the country.

Despite Nigeria’s experience, globalization has, however, been argued to have had a positive
impact on economic development elsewhere, and the economic development of any country
has the potential to have a positive effect on its governance. The extant literature has revealed
the positive relationship between economic development and globalization on one hand, (see
Levy, 2012; Demir et al., 2021) and economic development and good governance on the other
(see Fayissa & Nsiah, 2013; Mira & Hammadache, 2017). According to De Macedo (2001),
globalization and governance not only affect each other but also affect the countries’ economic
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performance. For instance, globalization and governance have influenced the countries’
economic strategy, including their decisions on how much, as well as what type of foreign
capital should be accommodated? How important is the countries’ participation in multilateral
trade negotiations or a regional trade zone? How can countries be affected by global challenges,
and in what manner can local institutions respond to these challenges? (Braga de Macedo,
2001). Beyond this, globalization has caused economic interdependence among people, and
such interdependence of countries and their population has generated further challenges for
governments, especially in the area of controlling and regulating their economies. In essence,
the integration of economies propelled by globalization has, therefore, necessitated harmonizing
national policies for interlinking markets and economies (Esty & Ivanova, 2003).
Furthermore, on a positive note, globalization, by enhancing press freedom, has significantly
facilitated good governance. This is because the press has continued to play the role of watchdog
in the economy and economic development. In other words, the higher the freedom of the
press, the better the governance and administrative activities of a country. It is to this extent
that Ahrend (2002) states that freedom of the press helps in monitoring the capacity of society
by creating effective checks and balances on bureaucrats’ activities, as well as, curbing the
political officeholders’ excesses which allows for curbing corruption practices. In this sense,
globalization, by enhancing press freedom, has contributed positively to good governance.

4 Summary and conclusion

The evolution of and advancements in technology, coupled with several years of international
relations and cooperation, later on, have impelled unprecedented connections between the
countries of the world. The connectedness, which has been referred to as globalization; has
been accepted and adopted as one of the mechanisms for enhancing economic development,
and improving social welfare, as well as reinforcing political ties between and among countries
across the world. With the 1989 collapse of the Soviet Union and the eventual end of the Cold
War in 1991, the world became more connected. The improved connectedness of the world
notwithstanding, it cannot be said that it has prompted good governance everywhere, especially
not in developing countries. It was not surprising that the findings from the study revealed that
globalization had negatively affected the quality of bureaucratic governance in Nigeria and
so the country is facing bureaucratic challenges, which has forced it to change some of the
structures of governance. Globalization has also put pressure on economic governance, in terms
of whether to open up, or restrict the country’s economy. There is also a challenge regarding the
unequal distribution of incomes, as a result of the relative differences in the mobility of labor
and capital. In addition, the unregulated internet, which allows easy connection to the world, has
continued to create illicit opportunities for criminals and to normalize illicit activities among the
populace. Globalization has contributed to the transmission of diseases, including HIV/AIDS,
Ebola Virus Disease and COVID-19 to Nigeria. Globalization no doubt enabled multinationals
to have greater access to Nigeria, but their activities have added to environmental pollution,
climate change, food insecurity, and health-related challenges, among others. These activities
are causing damage to the people’s means of livelihood, leading to social and political agitation
and secessionists groups that continue to threaten the corporate unity of the country. The study,
therefore, concluded that globalization has caused more damage than good to Nigeria’s political
and socio-economic activities.
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Abstract

The adoption of the long-awaited Digital Services Act (DSA) is undoubtedly one of the more
significant successes related to the implementation of the ambitious EU Digital Strategy. In
addition to important announcements that the new law will help to transform the next few years
into Europe’s digital decade, an update of the liability framework for digital service providers
also provided an opportunity for a broader reflection on the principles of building governance
in cyberspace. Indeed, the notice and takedown model, which had been in place for more than
two decades, had become progressively eroded, leading service providers to increasingly
implement proactive content filtering mechanisms in an effort to reduce their business risk.
The aim of this article is to explore those changes introduced by the DSA which affect the
regulatory environment for the preventive blocking of unlawful online content. In this respect,
relevant conclusions of the ECtHR and CJEU jurisprudence will also be presented, as well as
reflections on the possibility and need for a more coherent EU strategy with respect to online
content filtering. The analysis presented will focus on filtering mechanisms concerning mainly
with what is referred to as clearly illegal content, as the fight against the dissemination of this
type of speech, often qualified under the general heading of “hate speech”, is one of the priority
tasks for public authorities with respect to building trust in digital services in the EU.

Keywords

Digital Services Act, illegal content, liability of intermediate service providers, content blocking

1 Introduction

“The freedom of expression exercised on online forums by anonymous authors often provokes
unbridled speech that degenerates into hate speech violating the personal rights of third parties.
The availability of hateful comments online can be virtually indefinite, and holding individual
internet users accountable is in practice impossible.”!

The statement presented above, formulated by the Polish Supreme Court, aptly summarises
the complicated legal position of individuals in their efforts to protect their good name

' Polish Supreme Court, 30 September 2016, I CSK 598/15, www.sn.pl.
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against untrue and often defamatory statements published online. The lack of effective tools
for responding to such violations, combined with the complexity of the judicial route and the
cross-border nature of the disputes, leads to a widespread belief that the existing legal model —
including the framework governing the operation of service providers — does not protects the
legal interests of individuals harmed by unlawful statements made online.

The problem of the use of online services — in particular hosting services — to distribute
unlawful (illegal) content has been the focus of the EU legislature’s attention for over two
decades. One specific area concerns the determination of the liability of the so-called
‘intermediary service providers’ for actions carried out by users, in particular actions relating to
the transmission of illegal material. This issue was first regulated in the e-Commerce Directive,’
adopted in 2000, which established a general model for the liability of digital service providers.
In particular, it introduced the so-called notice and takedown model, according to which the
liability of a service provider is triggered once it fails to take action against specific content
upon becoming aware of its unlawful nature (Julia-Barcel6 & Koelman, 2000).

For almost two decades, the notice and takedown model set the limit of responsibility of
digital service providers for the actions of users online, including for the content they published.
Significantly, the e-Commerce Directive simultaneously introduced the so-called prohibition
of a general monitoring obligation — and thus opposed the adoption of national legislation
requiring service providers to monitor all transmitted information for infringing content. This
principle was interpreted over the years as a barrier to establishing a legal obligation to use
automatic content filtering mechanisms.?

However, the massive growth of digital services has made the dissemination of illegal content
a widespread phenomenon, the scale of which has become a real problem affecting users’ trust in
online services and is also slowing down the digital transformation process. As a result, in series
of judgments the European courts — both the European Court of Human Rights (hereinafter:
ECtHR) and the Court of Justice of the European Union (hereinafter: CJEU) — have clarified the
conditions for recognising the liability of service providers, favouring a broader interpretation
of content filtering obligations (Spindler, 2017). In the Delfi judgment of 2015, the ECtHR held,
that a provider of a hosting service that carries out its activities on a professional and profit-
making basis and uses technical means of content moderation to do so cannot be exempted
from liability simply because the victim did not inform it of the infringement taking place.*
This interpretation was provided against the background of a case in which the unlawfulness
of the challenged postings was obvious, and therefore did not require legal analysis or detailed
substantive knowledge. In this way, the ECtHR confirmed that statements that affront human
dignity or incite physical violence not only do not deserve legal protection, but also require an
adequate response from the judiciary, as well as service providers (Cox, 2014).

Indeed, making the assumption that an aggrieved person must use a particular service — or
online services in general — when determining the extent of a service provider’s liability would
lead to a situation where, in the absence of notification, the service provider could not be held

2 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market, OJ 2000 L 178/1.

3 Nowadays, the prohibition of a general monitoring obligation is also increasingly referred to “as a general
principle of law governing the Internet” — see e.g. Opinion of Advocate General Saugmandsgaard Qe delivered on
15 July 2021, Case C-401/19, EU:C:2021:613, para. 116; see also Wilman (2022).

4 Delfi AS v. Estonia App no 64569/09 (ECtHR, 16 June 2015), para. 159.
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liable for the dissemination of hateful or flagrantly hurtful speech. Based on this observation,
the ECtHR held that in the case of manifestly illegal content, a service provider is obliged to act
promptly — irrespective of whether or not it has received an additional notification on the matter.
The CJEU accepted this view in its subsequent case law, while at the same time favouring the
possibility of applying “extended orders” for the removal of content — obliging the provider not
only to block the posts considered unlawful, but also to take the necessary technical measures
so that “identical” or “equivalent” content cannot be published in the future (Rauchegger &
Kuczerawy, 2020).

Although the interpretation in the Delfi judgment has been further developed in subsequent
ECtHR cases,® the general principle that a service provider has a duty to take steps against
manifestly illegal content has become one of the cornerstones of the European model for
regulating the liability of intermediate service providers (Spano, 2017). However, upholding
this liability regime requires the use of increasingly sophisticated content moderation and
filtering mechanisms, which on the one hand are supposed to identify instances of unlawful
speech, and on the other hand must not lead to undue interference with freedom of expression —
ultimately becoming a mechanism of preventive censorship (Bloch-Wehba, 2020).

The Digital Services Act (hereinafter: DSA or ‘Regulation’), adopted in 2022, was intended
to carry out a profound reform of the notice and takedown model that had been in place for
20 years. The intention of the European Union legislature was to strengthen the rights of users
by, among other things, indicating more clearly the limits of service providers’ responsibility.
Therefore, the DSA expands the previous responsibilities and establishes new requirements
in the area of online content filtering. The EU legislature’s intention was to shift some of the
responsibility for ensuring the legality of published content onto service providers, without
losing sight of the need to respect freedom of expression and the right to information. After all,
not every published content is illegal, and establishing an overly oppressive model could have a
chilling effect on service providers, who might exercise overly extensive control of publications
in order to reduce the risk to their business (Wu, 2013).

The purpose of this article is to discuss the most important changes proposed in the DSA
which shape the rules for service provider liability in the area of automatic content moderation.
In particular, it will explore the provisions concerning the application of preventive measures,
i.e. those used for the preliminary screening (that is prior to publication) of content uploaded by
users. For some years, the application of such measures has raised justified doubts, both about
the effectiveness of the technical solutions being implemented, and the impact of such solutions
on users’ rights.

2 Broad definition of illegal content

In principle, both the notice and takedown model established under the e-Commerce Directive
and the notice and action model introduced in the DSA link service provider liability to the
service provider’s knowledge of the unlawful nature of the information being disseminated

> Judgment of 3 October 2019, Glawischnig-Piesczek v Facebook, C-18/18, EU:C:2019:821, para. 39.

¢ See e.g., Magyar Tartalomszolgaltatok Egyesiilete and Index.hu Zrt v. Hungary App no 22947/13 (ECtHR,
2 February 2016); Pihl v. Sweden App no 74742/14 (ECtHR, 9 March 2017); Jezior v. Poland App no 31955/11
(ECtHR, 4 June 2020).


http://Index.hu

Institutiones Administrationis — Journal of Administrative Sciences Vol. 3 (2023) No. 2, 44-59

(Kuczerawy, 2020). The service provider has an obligation to remove or to block access to
content where the unlawfulness of the content has been established but also where it was merely
plausible. Only if the service provider remains passive while knowing the unlawful nature of
the content and does not remove the questionable publications can its (civil) liability for the
consequences of the distribution of the illegal content be enforced. The general mechanism
introduced by the e-Commerce Directive (and now by the DSA) thus serves to limit the liability
of online intermediaries (in particular, hosting service providers’) for content stored by end
users. Importantly, the notice and takedown model is not unique to the EU legal system but is
also widely used in other jurisdictions throughout the world (Wang, 2018).

Knowledge regarding the unlawful nature of content can come from a notification received
from a user, be the result of the work of the service provider’s own employees (e.g. content
moderators) or originate from automatic filtering systems (the so-called upload filters). In any
case, the removal (blocking) of content should be limited to materials whose unlawful nature is
obvious or has been priorly demonstrated.

As a result, an issue of major practical importance for the application of the obligations
under the DSA is a clear definition of the concept of illegal content. Under the e-Commerce
Directive — and the national laws implementing it — this concept had been interpreted in the
context of the legal model of the individual Member States. This meant that the same content
could be considered lawful in some jurisdictions and illegal in others. This was particularly true
for extremely critical content, approaching the limits of defamatory or insulting speech. The
differences in the legal categorisation of this type of speech were perfectly illustrated by the
discussion sparked by the recent ECtHR judgment in Sanchez v France,® in which the Court
held that the application of criminal sanctions against a Facebook user for content published in
his news feed by other users does not violate the guarantees under the Convention, including in
particular the right to information (Lemmens, 2022).

Indeed, it seems not enough to harmonise the procedural part of content filtering rules if
their application depends on an external definition that has not been harmonised and can be
determined separately in each country. In this case, the problem may not even be the existence
of multiple definitions of illegal content but the lack of consistency between them. What may
qualify as illegal content in one Member State may in another be a legitimate statement, the
removal of which will lead to infringement.

With the entry into force of the DSA, its mechanisms which set the limits of intermediate
service providers’ liability are to be applied directly. As a result, the lack of a common definition
of illegal content may lead to a reduction in the effectiveness of the new regulation and,
consequently, it may also negatively affect the protection of users’ rights.

As a general rule, the legal definition of illegal content in Article 3(h) of the DSA indicates
information which, either in and of itself or in relation to a specific activity, is incompatible with
EU law or the law of any Member State. However, under the Regulation the benchmark for

7 One of the changes introduced in the DSA — compared to the e-Commerce Directive — is a greater nuance with
regard to the responsibilities of individual intermediary service providers for users’ actions. As with the e-Com-
merce Directive, the DSA, in principle, limits the application of the notice and takedown model to cases of the
provision of hosting (data storage) services. At the same time, it also introduces additional obligations for hosting
providers — related to explaining the reasons for the decisions made, including with regard to the moderation of
content (more on this in further sections of this article).

8 Sanchez v. France App no 45581/15 (ECtHR, 2 September 2021).
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assessing the illegality of content can only be those rules of national law which are compatible
with EU law. This therefore excludes the recognition as illegal content under the DSA of materials
that have been declared as such on the basis of national rules incompatible with EU law.

According to the Regulation, illegal content is that which directly contravenes criminal
law provisions laid down in EU acts — such as those indicated in Council Framework Decision
2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism
and xenophobia by means of criminal law. The unlawfulness (illegality) of the publication may
furthermore derive from the very nature of the information disseminated — e.g. relating to the
abuse or exploitation of children (see the definitions in Directive 2011/93%); the promotion of
extremist behaviour of a terrorist nature (see the definitions introduced in Directive 2017/541'°
and Regulation 2021/784'"); as well as the infringement of copyright (see Directive 2019/790'2).

In addition to the above, the unlawfulness of the content may also be a consequence of
specific sectoral regulations, in particular regarding the unacceptability of certain practices
used in online advertising'® or the prohibition of advertising (promotion) of certain types of
products.'

Importantly, to date no legal definition of hate speech has been developed in EU law."
Although the concept is commonly used in policy documents'® as well as in drafts of legislation, !’
in reality the assessment of the inadmissibility (illegality) of certain publications due to their
dissemination of so-called ‘hate speech’ must be carried out on the basis of existing regulations
on the prohibition of dissemination of xenophobic speech and speech promoting racism (Brown,
2018). It can also be derived — albeit in an incomplete form — from the existing jurisprudence
of the ECtHR and the CJEU, in which both Courts have decided on the inadmissibility of
disseminating information that violates dignity or incites hatred or violence directed against
a specific person or group of people. Hate speech is also examined in international law as a
concept linked to the most serious crimes (Fino, 2020).

°  Directive 2011/93/EU of the European Parliament and of the Council of 13 December 2011 on combating the
sexual abuse and sexual exploitation of children and child pornography, and replacing Council Framework Deci-
sion 2004/68/JHA, OJ 2011 L 335/1.

10" Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on combating terror-
ism and replacing Council Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA,
0J 2017 L 88/6.

" Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 2021 on addressing the
dissemination of terrorist content online, OJ 2021 L 172/79.

12 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC, OJ 2019 L 130/92.
13 In this context, see the recent German Federal Office of Justice actions against Twitter’s advertising practices,
Bf] press release available at: https://cli.re/KIMZJa, accessed on 6 April 2023.

4 See e.g., Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use, OJ 2001 L 311/67.

15 However, as TerSek (2020) notes, a descriptive definition of “hate speech” can be found in the ECtHR case law.
6 Communication from the Commission to the European Parliament and the Council — A more inclusive and
protective Europe: extending the list of EU crimes to hate speech and hate crime, 9.12.2021 COM(2021) 777 final.
17 See e.g., Draft proposal for a directive of the European Parliament and of the Council on combating violence
against women and domestic violence, COM/2022/105 final.
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In 2020, the European Commission announced the commencement of work on EU
legislation harmonising national criminal laws against hate speech on the internet (PerSak,
2022). However, so far no draft of this type of regulation has been presented, which taking
into account the European Parliament’s election calendar and that the current Commission is
nearing the end of its term of office, leads to the conclusion that this issue will not see a quick
resolution at the level of EU law.

It should be stressed that in public debate, the term “hate speech” is most commonly used to
characterise speech that goes beyond the mainstream discussion, often qualified as exclusionary
or characteristic of extremist groups (Paz et al., 2020). However, the essence of introducing a
legal definition of hate speech at the EU level is to single out that part of hate speech whose
unlawful nature is beyond doubt. The aim of introducing this definition should, therefore, not be
to cover all manifestations of hate speech, but only those which, by their very nature, are likely
to be legally unacceptable in all Member States.'®

In addition to the assessment of the unlawfulness of a publication made on the basis of
binding EU law, Member States also have a great deal of latitude in shaping the relevant
national rules — in particular with respect to defamatory or insulting content, but also in relation
to particular categories of publications (e.g. offences against religious sensitivities). These rules
may be enacted both in areas excluded from EU law (e.g. the disclosure of state secrets) as well
as in areas within the scope of application of EU law where the Union has not exercised its
competence.

Individual Member States —recognising the gaps in EU regulations against the dissemination
of illegal content — have in recent years also started to adopt their own national legislation
aimed at combating hate speech more effectively (Hochmann, 2022). An example of such a
national regulation is the French law against online hate speech (also known as the Avia Law,
named after its drafter).!”” In principle, the law only covered large information society service
providers.*

The Avia Law introduced specific obligations to report and block online content and
included its own definition of illegal content. The substantive scope of the act covered content
violating human dignity, including hate speech or insults based on race, religion, ethnicity,
sexual orientation or disability. Similar regulations have also been adopted in some other
Member States, including Germany and Austria (Echikson & Knodt, 2018; Griffin, 2022).

18 One example is hate speech against LGBT communities, which is not a publicly prosecutable offence in every
Member State. A case in point is Poland: under Poland’s criminal code, which has been the subject of criticism
for a number of years, the prosecution of the offence of publicly insulting a person or a group of persons requires
that the perpetrator’s action be motivated by the “national, ethnic, racial or religious affiliation or lack of religious
affiliation” of the victim(s) (see Art. 257 of the Polish Criminal Code). Similar restrictions do not exist in most of
the other Member States, see Molter (2022, 6).

19 TLoi n° 2020-766 du 24 juin 2020 visant a lutter contre les contenus haineux sur internet (Act n° 2020-766 of
June 24, 2020 aimed at combating hateful content on the internet); version of the act that was later subject to con-
stitutional review available at: https://cli.re/1daYrb.

20 Article I-2 of the Avia Law.
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3 Preventive content blocking

In principle, the DSA establishes two mechanisms that may require content filtering measures
to be applied in a preventive manner.

The first, stemming from Article 9 of the DSA, relates to the obligation to implement the
so-called “orders to act against illegal content”. Orders of this type, issued by Member States’
authorities empowered to do so (not necessarily judicial ones), can oblige a service provider to
remove the publications indicated therein and to implement measures against the re-publication
of identical or equivalent content. The possibility of applying such a measure has already been
confirmed by the CJEU in the Glawischnig-Piesczek case, the which concerned of which was
the permissibility of ordering a service provider to actively search for illegal content conforming
to a previously notified search-pattern (Cavaliere, 2019). The Court held that such an obligation
does not violate the prohibition laid down in Article 15(1) of the e-Commerce Directive — that
is, the prohibition against establishing a general monitoring obligation. In the Court’s view, if
the service provider is informed of specific instances of illegal content, the search for repetition
of that content (or equivalent information) still falls within the logic of the liability framework
under the notice and takedown model — and thus serves to eliminate published content whose
illegal nature has become known to the provider (Keller, 2020). This is a highly controversial
interpretation, which seems to ignore the reason for the prohibition against a general monitoring
obligation under EU law. After all, the reasoning for that prohibition was based on recognising
that a service provider should not be an actor actively involved in seeking out illegal content,
and consequently should not become a general censor of users’ activities, becoming the sole
arbiter of the direction, scope and purpose of the monitoring of others’ speech.

In addition to creating an obligation to implement measures to ensure the effectiveness
of the orders received, the Regulation also establishes far-reaching obligations regarding the
application of preventive content filtering mechanisms by the so-called ‘very large online
platform providers’. Basically, this group may include entities whose services are used by at
least 45 million users within the European Union. The Regulation also establishes additional
obligations for this group of entities, including assessment and minimisation not only of the
systemic risk associated with the use of the service provided for the distribution of illegal
content, but also of its negative impact on the protection of fundamental rights — such as respect
for dignity; the right to privacy; protection of personal data; freedom of expression; non-
discrimination; and the protection of the rights of minors. Service providers for whom a systemic
risk assessment reveals a significant risk are required to implement “reasonable, proportionate
and effective” mitigation measures. Among these, the Regulation mentions, inter alia, “adapting
content moderation processes”, which involves in particular, a reduction in response times and
improving the quality of decision-making. Although the Regulation does not explicitly indicate
an obligation to use algorithmic systems for this purpose, the reality of large service providers
is that it is not possible to comply with this requirement using manual content screening. This
applies, in particular, to the identification of harmful material, e.g. related to cyberbullying
or child sexual abuse. Therefore, in some cases — like those related to instances of incitement
to hatred — compliance with the Regulation may require the establishment of procedures and
systems that make it possible to block the content considered unlawful within a maximum of
24 hours.”!

2 Cf. recital (87) of the DSA.
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It is worth recalling that the DSA establishes a general model of liability, but the obligations
introduced are subject to clarification in provisions adopted as lex specialis. Examples are
Directive 2019/790 on copyright and related rights in the Digital Single Market (hereinafter:
CDSM Directive), and Regulation 2021/784 on addressing the dissemination of terrorist content
online (hereinafter: Terrorist Content Regulation). Significantly, in the case of the obligations
indicated in the latter act, — service providers must take action within 60 minutes of receiving
an order (Rojszczak, 2023).

Given that hundreds of millions of pieces of content are published in electronic media every
day, it is clear that service providers cannot meet the high demands associated with countering
unlawful publications without extensive use of automatic content filtering systems (Gillespie,
2020). According to statistics published by X (formerly: Twitter), in July-December 2021 the
company removed over 5 million pieces of infringing content.?? At the same time however, not in
all areas of application can algorithmic systems identify cases of abuse with equal effectiveness.
For example, according to Facebook in 2018 only 38% of removed material qualifying as hate
speech was identified automatically, while for content promoting terrorism the figure was 99%
(Koebler & Cox, 2018).

The above illustrates that one of the challenges faced by the EU legislature when drafting
the DSA was to balance the application of automatic mechanisms in such a way that, while
ensuring their effectiveness, they would not excessively interfere with users’ rights. However,
it is difficult in fact to prejudge whether this objective has been properly achieved, as the final
version of the Regulation addresses this issue in a very general manner. The DSA imposes
a number of detailed obligations on service providers, but without defining clear standards
to assess whether the measures applied go beyond what is necessary. Automatic moderation
of content may be applied both at the stage before publication (upload filters) and to content
already published to which users have raised objections. It seems that in the former case — i.e.
blocking of information at the pre-publication stage — the act should have at least provided for
the use of fast-track complaint mechanisms in order to ensure that a user’s complaint can be
dealt with within a reasonable time and without the application of automatic measures.

In fact, the Regulation does not even regulate in detail the areas in which upload filters can
be applied. Although in principle a service provider is obliged to apply measures that respect
the rights of users and are proportionate to the pursuit of the intended and legitimate aim,
the Regulation does not at the same time set a clear standard to assess how much content
misclassification can be considered acceptable.

Although it may seem impractical to define such limitations directly in the Regulation,
indicators of that kind could be included in lower-level legislation, for example in the form
of certification schemes for the correct operation of content filtering algorithms.? In any case,
establishing measures that interfere with fundamental rights without defining a clear framework
for their application creates risks for both users and service providers.

This issue seems all the more problematic because according to Article 7 of the DSA, a
service provider may not be denied the benefit of a limitation of its own liability in cases where,
by its actions “in good faith and in a diligent manner” it takes measures which, in its judgement,

22 See the “Rules Enforcement” section of Twitter’s transparency reports. Online: https:/tinyurl.com/4u8pp3sj
2 Similar mechanisms have been implemented for several years as part of the work related to the enactment of
Regulation 2019/881 (the Cybersecurity Act) and the establishment of an EU certification framework for technol-

ogies used in the area of cybersecurity (Fuster & Jasmontaite, 2020; Mitrakas, 2018).
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serve to detect, identify, or remove the content. This provision de facto establishes a general
clause, substantially limiting the possibility of holding service providers liable for instances of
excessive content censorship.

Preventive content blocking may take place based on either the information indicated in the
notification (order), or as a result of an analysis of the forthcoming publication in cases where
its illegality is evident given the wording used and/or the content presented.

In the first case, the service provider relies in fact for its decision-making on information
provided to it by external parties — e.g. copyright owners or trusted parties identifying
certain categories of illegal material (e.g. child paedophilia or terrorist content). Contrary
to appearances, in this case too the service provider’s role will not be limited to a simple —
and technically uncomplicated — search for identical publications (e.g. by comparing digital
identifiers generated by one-way hash functions, because in this way it would only be possible
to identify binary identical publications, but not “equivalent” ones, as expected by the CJEU.

Multimedia material, even slightly processed (e.g. in terms of colours, duration, addition of
a watermark, etc.) will no longer be binary identical. In such a case, algorithms more complex
than mere hash functions need to be used to confirm that the content under examination is
“equivalent” to another publication previously deemed unlawful. An example of such an
algorithm is PhotoDNA, developed and used by Microsoft for, inter alia, the identification
of paedophile content (Lee et al., 2020). Similar systems are being developed to identify hate
speech. In this case, standard dictionary-based systems are also gradually being replaced by
state-of-the-art text classification algorithms (Siegel, 2020).

The majority of such systems are subject to copyright protection, and the details of their
operation are secret. In principle, there is no doubt that such solutions are based on machine
learning algorithms (Isaac et al., 2022). This means that their effectiveness largely depends
on test data — and therefore on the quality of the decisions made beforehand. In such a case,
the decision to block content is not based on the compatibility of the material examined with
previous material whose illegality has already been established, but on an individual, automatic
assessment of the publication in question, resultin