
Volume 1. (2021)
No. 1



Editor-in-Chief:
András Lapsánszky Dr. (Széchenyi István University)

Gábor Hulkó Dr. (Széchenyi István University)

Chairman of the Editorial Board:
András Patyi Dr. (University of Public Service; Curia 
of Hungary)

Members of the Editorial Board:

Slovakia
Juraj Vačok JUDr. (Comenius University); Karin Cakoci 
JUDr. (Pavol Jozef Šafárik University); Ladislav Orosz 
JUDr. (Pavol Jozef Šafárik University); Lilla Garayová 
JUDr. (Рan-European University); Ľubomír Čunderlík 
JUDr. (Comenius University); Lucia Kurilovská JUDr. 
(Academy of the Police Force in Bratislava); Michal 
Maslen JUDr. (University of Trnava); Peter Potásch 
JUDr. (Pan-European University)

Czech Republic
Kateřina Frumarová JUDr. (Palacký University); Lukáš 
Potěšil JUDr. (Masaryk University); Marie Karfíková 
JUDr. (Charles University); Michal Petr JUDr. 
(Palacký University); Michal Radvan JUDr.  (Masaryk 
University); Petr Havlan JUDr. (Masaryk University); 
Petr Mrkývka JUDr. (Masaryk University); Petra 
Hrubá Smržová JUDr. (University of West Bohemia); 
Richard Pomahač JUDr. (Charles University)

Poland
Anna Jurkowska-Zeidler Dr. (University of Gdańsk); 
Andrzej Huchla Dr. (University in Wrocław); Artur 
Roland Kozłowski Dr. (School of Banking Gdańsk); 
Barbara Kowalczyk Dr. (University in Wrocław); 
Eugeniusz Ruśkowski Dr. (University in Białystok); 
Jan Głuchowski Dr. (School of Banking Toruń); 

Magdalena Michalak Dr. (University of Łódź); 
Małgorzata Ofiarska Dr. (University of Szczecin); 
Mariusz Charkiewicz, Dr. (University of Warmia 
and Mazury in Olsztyn); Mariusz Popławski 
Dr. (University in Białystok); Piotr Dobosz Dr. 
(Jagellonian University in Kraków); Piotr Pietrasz 
Dr. (Supreme Administrative Court); Wojciech 
Federczyk Dr. (Cardinal Stefan Wyszyński University 
in Warsaw); Zbigniew Ofiarski Dr. (University of 
Szczecin)

Hungary
Adrián Fábián Dr. (University of Pécs); András Koltay 
Dr. (University of Public Service); András Tóth Dr. 
(Károli Gáspár University of the Reformed Church 
in Hungary); András Zs. Varga Dr. (Pázmány Péter 
Catholic University); Ádám Rixer Dr. (Károli Gáspár 
University of the Reformed Church in Hungary); 
Gyula Bándi Dr. (Pázmány Péter Catholic University); 
István Balázs Dr. (University of Debrecen); János 
Kálmán Dr. (Széchenyi István University); Krisztina 
Rozsnyai Dr. (Eötvös Loránd University); László 
Christián Dr. (University of Public Service); Marianna 
Nagy Dr. (Eötvös Loránd University); Norbert Kis Dr. 
(University of Public Service); Zsolt Czékmann Dr. 
(University of Miskolc)

Journal manager:
Renáta Orosi Dr. (orosi@nmhh.hu)

Editors:
Anikó Kőhegyi-Zeller Dr. (kohegyi-zeller.aniko@
nmhh.hu); Attila Nagy Dr. (nagy.attila@nmhh.hu); 
Márta Pokorádi Dr. (pokoradi.marta@nmhh.hu)

Published by UNIVERSITAS-Győr Nonprofit Ltd.,

Egyetem tér 1. 9026 Győr, Hungary

Responsible for publishing: Eszter Tóth

European Union and
Central and Eastern Europe

Vol. 1. No. 1. 2021



Editorial
4 Gábor Hulkó - András Lapsánszky

Regulation of social media’s public law 
liability in the Visegrad States

6 Márta Benyusz - Gábor Hulkó

Taxation of novel tobacco products with 
excise duty

18 Mariusz Charkiewicz

The Supreme Administrative Court of the 
Slovak Republic – the First Step Towards a 
Modern Justice System

24 Lilla Garayová

Opportunities for central (regional) government 
to intervene in decisions and operations of 
local governments in Hungary

30 István Hoffman

Communications as a networked public 
service – What is left of public service in a 
liberalised competitive market?

40 András Lapsánszky

Rifts and deficits – lessons of the historical 
model of Hungary’s administrative justice

60 András Patyi

Restriction of access to the Supreme 
Administrative Court to reduce its 
burden (via expanding the institution of 
inadmissibility of a cassation complaint in 
the Czech Republic)

74	 Lukáš	Potěšil

Impact of Anti-Crisis Shield on the running 
of the limitation period for tax liabilities in 
Poland

82 Ewelina Bobrus-Nowinska

Expulsion of aliens, non-refoulement and 
issues related to (administrative) discretion

90	 Terezie	Boková	-	Radislav	Bražina

Role of Hungarian Local Governance in 
Responding to 
COVID-19 Crisis

104	 Sofian	Bouhlel

EU financial assistance during COVID-19 
pandemic: Are loans the solution?

116	 Romana	Buzková	-	Nikol	Nevečeřalová

Creation of VAT in the modern history of 
Slovakia

122	 Karin	Cakoci	-	Karolína	Červená	

The Remission of Tax Sanctions in 
Correlation with the Current Pandemic

130	 Jan	Neckář	-	Martina	Vavříková

Values of Good, Truth,  
and Love in Participatory Budgeting in 
Poland

140	 Urszula	K.	Zawadzka-Pąk

Review of Administrative Law - The 
Theory and Operation of Special Public 
Administration

154 Péter Bálint Király

Contents



4 IA     2021    No. 1Institutiones Administrationis - Journal of Administrative sciences 

EDITORIAL

Upon the founding of the journal, we wish to con-
tinue and at the same time completely renew the 
content and operation of the highly successful coop-
eration in the science of public administration that 
we started in 2016 when we established the Public 
Governance Administration and Finances Law Re-
view (with the generous support of Wolters Kluwer 
and then the University of Public Service, for which 
we would like to express our thanks once again). 

Our primary goal was, and still is, to create a ma-
jor forum for public administration, administra-
tive law scholars, academics and key professionals 
of the “Visegrad countries” as part of a thriving 
and meaningful collaboration.

The time elapsed since 2016 has clearly shown 
that administrative law and public administra-
tion have become so complex in the context of 
the global world economy and modern state func-
tioning that they can only be developed in a truly 
meaningful way through joint effort and compre-
hensive academic and research cooperation. Yet it 
has also become obvious that there is very strong 
demand for this kind of cooperation. Not only did 
excellent public administration theorists from the 
faculties of law in Hungary join forces to devel-
op public administration studies in line with our 
times, but in the other Visegrad countries there 
was also a general interest in such joint work, and 
even a resolve in this context that surprised us. 
The public administration scholars of the individ-
ual countries have taken up this cause without any 
“comments or questions”, thereby establishing an 
excellent network of contacts, which is not only 
unique but also very fruitful for the development 
of administrative law and jurisprudence.

Several	 significant	 results	 have	 already	 been	
achieved as part of this framework, including the 
conferences on Understanding Public Bureaucra-
cy (2018) and Pandemic and Governance (2020), 
and the volume of studies entitled European Fi-
nancial Law in Times of Crisis of the European 
Union (2019). As this international cooperation 
has developed and strengthened, more and more 
research networks have joined, such as the Infor-
mation and Organization Center for the Research 
on the Public Finances and Tax Law in the Coun-
tries of Central and Eastern Europe, an institute 
affiliated	to	the	Bialystok	Law	Faculty.	

These successes also justify the foundation of this 
international academic journal; in fact, it is pre-
cisely these successes and experiences that made 
it increasingly imperative that this cooperation 
– while moving away from the constitutional law 
issues	of	governance,	government,	and	public	fi-
nance – focus on public administration and its 
intrinsic theoretical foundations. In this way, we 
can	define	our	scientific	objectives	and	the	scien-
tific	field	of	research	of	this	community	in	an	ap-
propriate and clear manner.

The successes achieved so far have also made it 
necessary to place this new scientific periodical 
in a broader context, to further emphasise the 
excellent human and professional cooperation 
that has been established, and to provide the 
latter with a “framework” and “organisation” 
by creating the Central and Eastern European 
Association for Public Administration, based in 
Győr.	 This	 association	 manages	 our	 scientific	
journal, and within this organisational struc-
ture we can raise the standards and organisa-
tion of the journal and the events of this great 
cooperation to an even higher level; besides, as 
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a non-governmental organisation, we can de-
velop public administration research, education 
and academic work in the Visegrad countries 
much more effectively.

The National Media and Infocommunications Au-
thority is the primary supporter of the founda-
tion of the journal and the Association as well, for 
which we express our thanks. 

We	 are	 confident	 that	 together	 we	 will	 be	 able	
to achieve these goals, whilst also enjoying our-

selves. In other words, we want this effort to be 
not only hard work, but also a collaboration in 
which every stakeholder is happy and willing to 
participate. In any case, we now have every oppor-
tunity to achieve our goal thanks to the excellent 
network of contacts already in place, and we have 
now received almost all the professional, human 
and	 financial	 support	 we	 need	 to	 realise	 these	
goals and achieve success.

Gábor Hulkó - András Lapsánszky
Editors-in-Chief
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Abstract: Social media and media platforms have fundamental-

ly changed the traditional ways of social communication, ex-

pression and declaration, as well as access to information. The 

novelty and social significance of social media poses challenges 

that legislation can only follow after some delay. The speed 

of technological development outpaces the improvement of le-

gal regulation, which, in the most necessary cases, tries to deal 

with the situation in a reactive manner. This study examines 

the trends and tendencies in the regulation of social media, fo-

cusing mainly on its responsibility and liability for user-upload-

ed content, for content removal and possible administrative or 

other interventions in the Visegrad states.

Keywords: social media, media regulation, social media liabili-

ty, public law responsibility 

1. INTRODUCTION

Given the technological capabilities of internet 
communication and the constitutional founda-
tions of social media, the question of whether state 
regulation or self-regulation, national or global 
regulation is appropriate for social networks is not 
yet clear. State action is limited by the system of 
jurisdictions, and in the case of global self-regu-
lation of service providers, there are no rule-of-

law guarantees for the restriction of fundamental 
rights, while in many cases they are arbitrary.1

In the state regulation of social media, it is worth 
distinguishing between two problems: one is the 
assessment of disputes and the legal liability between 
users, while the other is the issue of the legal liabil-
ity of platforms. When settling disputes between 
users, it is typical for the examined countries that 
users	can	sue	each	other	in	the	usual	way,	offline,	
or they can make an accusation in the conven-
tional way if they suspect that a crime has been 
committed. The legal procedures are the same, 
but	the	specifics	of	communication	on	the	social	
media platform must be considered when investi-
gating an infringement.2 The regulation of the lia-
bility regime for content on social media platforms is 
described below.

2. THE EUROPEAN UNION 

FRAMEWORK

The European Union’s rules have attempted to 
regulate the internet from two directions: regulat-
ing certain internet-based services, and regulating 
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the internet in general. Beyond the areas harmo-
nised by EU law, Member States may adopt na-
tional	rules,	but	this	should	not	be	an	unjustified	
obstacle to the free movement of services within 
the Union.

The European Union regulatory framework is 
based on Directive 2010/13/EU on audiovisual 
media services (hereinafter referred to as: AVMS-
D),3 the primary objectives of which are the func-
tioning of the single European market for audio-
visual media services and consumer protection. 
The AVMSD was amended based on Directive 
2018/1808/EU,4 extending the scope of the AVMSD 
to “video-sharing platforms” and audiovisual con-
tent shared on social media services. Based on the 
amendment, the regulation of audiovisual con-
tent shared via social media was extended. Rules 
on the content of audiovisual advertisements, the 
protection of children and, in accordance with 
Article 21 of the Charter of Fundamental Rights, 
the content against which service providers are 
obliged to act are enshrined: hate speech, support 
for terrorism, denial of genocide, child pornogra-
phy. This Directive still does not impose an obliga-
tion on platform providers to filter general content, 
but it obliges them to establish effective procedures 
for reporting and handling incoming complaints.

In addition to the AVMSD, Directive 2000/31/EC 
of the European Parliament and of the Council 
on electronic commerce (hereinafter referred to 
as: e-Commerce Directive)5 contains provisions 
on e-services. The purpose of this Directive is to 
ensure the free movement of information soci-
ety services, in particular electronic commerce 
services, between Member States in the internal 
market. The e-Commerce Directive does not im-
pose a monitoring obligation on hosting providers. 
Under Article 14, which governs the liability of 
hosting providers for content, the liability of the 
provider cannot be established if it does not have 
actual knowledge of the illegal activity or infor-
mation and is not aware of facts or circumstanc-
es from which the illegal activity or information 
is apparent, or the provider, upon obtaining such 
knowledge or awareness, acts expeditiously to 
remove or to disable access to the information. 

Action against hosting providers is available to 
consumers under the e-Commerce Directive and 
they can take legal action in the courts of their 
own country to remove offensive content. How-
ever, the e-Commerce Directive also states that 
the courts or administrative authorities of the 
Member States may, in accordance with the legal 
systems of the Member States, oblige the provider 
to terminate or prevent the infringement and that 
Member States may adopt rules on the removal of 
information	or	 termination	of	access.	Significant	
progress has been made in applying the two direc-
tives and in the liability for the content of global 
service providers with a code of conduct against 
online racial and xenophobic manifestations, as 
established by the Commission and the four major 
companies (Facebook, Microsoft, Twitter, YouTube) 
in May 2016. The purpose of the Code of Conduct is 
to deal quickly with requests for cancellation. Under 
the Code of Conduct, companies remove illegal 
content from their platforms that they consider 
to be in breach of their internal rules, Communi-
ty guidelines and national legislation transposing 
EU law on racism and xenophobia. Applications 
will be reviewed and removed within 24 hours, but in 
compliance with the principle of freedom of speech. 
Instagram, Dailymotion, Snapchat and Jeuxvideo 
have meanwhile joined the code.

3. REGULATION IN HUNGARY

In Hungary, there is no law in force regulating so-
cial media explicitly and exclusively. In the system 
of regulation, the classical regulatory elements 
that	are	independent	of	the	specifics	of	social	me-
dia	can	be	identified	and	can	be	properly	applied	to	
the platforms of social media as well. General leg-
islation therefore applies to communication on social 
media platforms, including, in particular, the com-
mon rules on data protection, copyright, protection 
of the right to privacy, public policy and criminal law. 
The 2018 amendment to the AVMSD (see above) 
was implemented in the Hungarian legal system.

As in the other countries examined in this study 
– in terms of legal theory – two areas can be dis-
tinguished in the special state regulations on so-
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cial media: one is to settle disputes between users 
of social media interfaces, and the other is the issue 
of the legal liability of platforms. An important is-
sue for the regulation of the latter is that the plat-
form is not the primary provider of the infringing 
opinion, but only gives an opportunity for others 
to communicate. However, in line with the Euro-
pean legal approach, they must be involved in the 
removal of infringing content, failing which they 
will be held liable for that content. State regulation 
this way also involves platform providers in the 
redress system, which thus have to decide on the 
legality of the content in question, and with this 
step, platform providers become important actors 
in the application of law and enforcement, as well 
as	having	a	significant	 influence	on	the	 freedom	
of expression on the platform. Accordingly, a cen-
tral element in the Hungarian regulation on social 
media is that the service provider establishes an 
interface for user content, i.e. it does not operate 
as a content provider or media service provider.6

The Hungarian regulation makes a distinction 
between media content providers (e.g. media ser-
vice providers or publishers of media products 
which produce their own content and their re-
sponsibilities7 are regulated by media administra-
tion rules8), video-sharing platform providers (for 
which the AVMSD – as transposed into national 
law – applies) and social media platforms (see be-
low). With regard to social media, the provisions 
of Act No. 108 of 2001 on certain issues of electronic 
commerce services and information society services9 
apply (hereinafter referred to as: e-Services Act 
Hungary), which follow the regulatory principles 
of the e-Commerce Directive.

According to the Hungarian regulations, social 
media platforms qualify as intermediary service pro-
viders,	 more	 specifically	 hosting	 providers,	 and	
they	can	also	be	classified	as	search	service	pro-
viders based on their additional functions.10 Ac-
cordingly, the service provider is responsible for 
the illegal content it provides, but in the case of 
social media platforms, this is a liability rule that 
applies to their own content. Intermediary service 
providers are not responsible for the content and in-
formation communicated by others in the presence of 

the conditions provided by law, and are not obliged 
to check the information stored, transmitted or 
made available.11

Among the rules applicable to social media plat-
form operators as hosting providers, the provisions 
aimed at ensuring the removal of infringing informa-
tion as soon as possible and the prevention of access 
should be highlighted. As part of this, the proce-
dure	 and	 conditions	 of	 the	 notification	 removal	
procedures are regulated in particular detail, on 
the basis of which the copyright owner or the le-
gal representative of the minor may take action to 
remove copyright infringements and content in-
fringing upon the personal rights of minors. The 
purpose of this type of procedure is to offer those 
concerned an alternative to lengthy, cumbersome 
court proceedings to determine the infringement 
and (typically) put an end to the infringing situa-
tion, which enables right-holders to restrict access 
to the infringing information and remove the in-
fringing content. It is important that this form of 
procedure merely precedes, but does not preclude, 
the possibility of recourse to the courts, and that 
the relevant rules apply only to the relationship 
between the service provider and the injured par-
ty, not in any court proceedings.

Exemption from liability for infringing content on so-
cial media is subject to a notice-removal procedure.12 
If the intermediary service provider acts in connection 
with the removal, making it inaccessible, it shall not 
be liable for the infringement caused by the remov-
al of the information or failure to provide access.13 
Hungarian law regulates in detail the conditions 
for exemption from liability for each type of inter-
mediary service provider. The service provider shall 
not be liable for the information provided by the re-
cipient if a) it is not aware of any unlawful conduct 
in connection with the information or that the infor-
mation infringes the rights or legitimate interests of 
anyone; b) as soon as it becomes aware of it, it shall 
immediately take action to remove the information 
or refuse access.14 The provisions governing the 
exemption of intermediary service providers from 
liability for information held, transmitted or made 
available are therefore based on the fact that, on 
the one hand, intermediary service providers are 
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not liable if their activities involve the technical, 
automatic and passive dissemination of informa-
tion to the public, and on the other hand, if the 
service providers become aware of the infringing 
nature of the content and take immediate action 
to remove it. In this respect, the Hungarian legis-
lation provides a similar exemption from liability for 
service providers offering search services and appli-
cation services.

4. REGULATION OF THE CZECH 

REPUBLIC AND SLOVAKIA

4.1. FUNDAMENTAL PRINCIPLES

The fundamental principles of the liability of so-
cial media providers in both the Czech Republic 
and Slovakia are based on essentially the same 
philosophy. The starting point is freedom of ex-
pression and constitutional rules on access to 
information.15 With regard to the system of legal 
sources, the 2018 amendment to the AVMSD has 
not been implemented in the legal order of either 
country yet.

The general rule of the liability regime in both 
countries is to distinguish between online and of-
fline	 “forums”,	 i.e.	 the medium through which the 
expression of opinion takes place is not relevant. In 
a general approach, several aspects of the legal 
responsibility for expressing an opinion can be 
distinguished on online interfaces. In the case of 
the private law aspect of an infringement, a right 
of privacy is typically violated: it may be an inter-
ference with personal data, a violation of human 
dignity, privacy or defamation. These cases are 
typically disputes between individuals that are ul-
timately decided by a court. From a public law point 
of view, we can distinguish between administra-
tive-type violations and related administrative 
sanctions, and in more serious cases, criminal acts 
and penalties. Administrative-type infringements 
in the Czech Republic and Slovakia typically in-
clude	 personal	 data	 protection	 and	 conflicts	 of	
expression, in which case the data protection au-

thority acts in public proceedings and may impose 
administrative	measures	and	fines.	The	subject	of	
these proceedings is the protection of personal 
data, but it does not exclude the possibility of en-
forcing damages in a civil law procedure. Similar-
ly,	in	other	administrative	sectors,	the	conflict	of	
freedom of expression with other rules and prohi-
bitions may appear. Examples include restrictions 
on election campaigns or restrictions related to me-
dia law. A further public-law restriction on free-
dom of expression is the framework established by 
criminal law, in particular the facts that fall into 
the category of “hate speech”. Czech and Slovak 
law do not use the term hate speech, the current 
criminal law rules place it under other criminal 
acts (incitement against the community, use of 
an authoritarian symbol, incitement to violence, 
etc.). In summary, in Czech and Slovak law, in the 
case of legal liability, it is necessary to examine what 
infringement it is for, what legal entity is liable for it, 
and what regulatory area it affects.

Czech and Slovak legislation	do	not	define	the	con-
cept of illegality or infringement, either in relation 
to e-services or social media. According to this, an 
infringement is considered to be an infringement 
under Czech – and Slovak – law. To remove infring-
ing content and an infringement suffered online, 
an individual can, as a general rule, go to court.

In some branches, such as the protection of per-
sonal data and the protection of copyright, there 
is an administrative supervisory body, so admin-
istrative intervention is also conceivable under 
sectoral legislation. In the event of a suspected 
criminal offence, the investigating authorities may 
act. The regulations do not differentiate between 
infringements committed in the ‘online’ and ‘of-
fline’	 space,	 i.e.	 the	 nature	 of	 the	medium	 is	 ir-
relevant in relation to the legal means available. 
There is no special government body set up in any 
of the two countries to control or monitor content 
on the internet. There are no special fines, or other 
types of sanction, for the operation of social me-
dia providers. 

Social media liability is not specifically regulat-
ed in the Czech and Slovak legal systems. The 
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Czech Republic regulates the internet and social 
media only tangentially, this issue is regulated by 
Act No. 480 of 2004 on certain information society 
services (hereinafter referred to as: Czech e-Ser-
vices Act).16 The Slovak regulation is based on Act 
No. 22 of 2004 on electronic commerce (hereinafter 
referred to as: Slovak e-Services Act).17 Both laws 
transposed the rules of the e-Commerce Directive 
into national law – i.e. these laws were not created 
specifically to regulate social media.

4.2. CHARACTERISTICS OF THE 

CZECH REGULATION

Under Czech law, a “service provider”18 is liable for 
content that is displayed or transmitted by it if a) the 
service provider was aware or became aware of the 
infringement and at the same time, b) the service 
provider did not remove the infringing content. 
As a general rule, the service provider can thus be 
held liable if it has not acted after becoming aware of 
the infringement. However, a special rule differing 
from this one is that the service provider is liable 
in all cases if the content is produced directly by 
it,	or	it	has	a	significant	influence	on	the	content,	
i.e. if it directly or indirectly has a decisive influence 
on the user’s activities.19 This is typically the case 
for news portals and online newspapers or maga-
zines, which, as publishers, are responsible for the 
content of the news they publish.

The service provider has no obligation to search for 
active content (content tracking),20 in this regard the 
regulation contains an explicit provision guaran-
teeing that service providers cannot be held liable 
for active content tracking – except in the case of 
online news portals or newspapers. The Czech law 
does not contain any public law incentives regarding 
the non-removal of illegal content, it is a provision 
without sanctions.

In the Czech Republic, two trends have emerged in 
recent years regarding the obligation of social 
platforms to intervene. This calls for the account-
ability and responsibility of social media on the 
grounds that service providers (i.e. social plat-

forms) are able to control the source of the threat 
(i.e. the situation is under their control) and at the 
same time easily remedy the threat of harm to the 
best of their ability.21 With regard to the legal lia-
bility of social media, in addition to the provisions 
of the Czech e-Services Act, the provisions of the 
Civil Code on liability can also be applied in prin-
ciple.22 According to the general rule of the latter, 
given that it is a system based on private law, the 
‘enforcement’ of liability presupposes that the 
conduct in question causes actual (real) damage. 
In addition, § 2900 of the Czech Civil Code regu-
lates the so-called obligation to prevent (prevenční 
povinnost), according to which, if the circumstanc-
es of the case or private habits so dictate, everyone 
must act in such a way as to avoid unreasonable 
damage to the liberty, life, health or property of 
another person. Furthermore, pursuant to § 2091 
of the Czech Civil Code, in the protection of oth-
ers, anyone who has created a dangerous situation 
or is in control of the situation or is otherwise 
justified	 by	 another	 relationship	 between	 legal	
entities is obliged to intervene to eliminate the 
emergency. In addition, the same general duty of 
prevention applies to a person who, to the best of 
their opportunity or ability, can easily remedy a 
situation threatening damage. This is what Czech 
law calls the obligation to intervene (zakročování 
povinnost), which is intended to prevent future 
damage.23

According to the other approach, service providers 
(and also social media) cannot be obliged by reg-
ulation of certain information society services to 
actively monitor content,24 which, as a special rule 
(lex specialis), precedes the general provisions of 
the civil code (lex generalis).25 Consequently, the 
obligation to prevent and intervene should apply 
to service providers differently from the general 
one.26

4.3. CHARACTERISTICS OF THE 

SLOVAK REGULATION

Under Slovak law, the service provider’s liability 
for	content	is	significantly	limited	and	practically	



11IA     2021    No. 1 Regulation of social media’s public law liability in the Visegrad States

excluded. According to the law, the service provider 
is not responsible for transmitted information if the 
provision of the service consists only of the transmis-
sion of information in the electronic communications 
network or the provision of access to the electronic 
communications network, and at the same time the 
service provider has not: a) initiated the transmis-
sion, b) selected the recipient of the information; 
and	c)	compiled	or	modified	the	information.	Fur-
thermore, the service provider shall not be liable 
for information stored in the memory of the elec-
tronic devices used for information retrieval at the 
request of the user, provided that the service pro-
vider is not aware of the illegal content of the stored 
information and it takes immediate action to put an 
end to the user’s unlawful conduct; in the case of 
such information, the service provider shall be li-
able only if the user acts on its instructions. To 
summarise, the service provider is responsible for 
the content it stores or transmits: a) if it has become 
aware of its illegality and has not acted against it, 
or b) if the service provider has had a significant in-
fluence on the compilation of the information. With 
these provisions, the legislator transposes Article 
14 of the e-Commerce Directive into Slovak law 
with virtually no substantive changes.

It follows from the above that the largest group of 
service providers cannot be held liable – or only 
in a very cumbersome way – for the information 
it stores or transmits. Exceptions to this are news 
portals (online newspapers, magazines), online 
radios and “televisions”, i.e. all service providers 
who produce their own information or news or 
have	 a	 significant	 influence	on	 it.	 In	 the	 case	of	
such providers, the forums are moderated – that 
is, posts that violate rights or public morality are 
removed following the rulings of the European 
Court	of	Human	Rights	of	10	October	2013	in	Delfi	
AS v. Estonia’s27 verdict.

According to the Slovak regulations, a service pro-
vider has no obligation to monitor content, moreover 
the regulations explicitly prohibit the service pro-
vider from searching in data transmitted or saved 
by the users. Nevertheless, if it becomes aware of 
the illegality of such information, it shall remove 
such or at least prevent access to it; the court may 

order the service provider to remove the informa-
tion even if the service provider is not aware of 
the illegality. Thus, searching in user information 
is generally excluded, so the service provider has 
no obligation to actively search for content (content 
tracking).

Apart from political statements and newspaper 
reports,28 there is no common legal or scientific po-
sition on the obligation for social platforms to inter-
vene in Slovakia, with the exception of the Slovak 
e-Services Act mentioned above. In the literature, 
a court case, Stacho v. Klub Strážov,29 appears in 
this regard, in which a comment on a website that 
violates	the	human	dignity	of	a	specific	individual	
(i.e. not an article, but a reader’s post) was disput-
ed. The plaintiff sought an apology from the oper-
ator of the website, the removal of the post and dam-
ages of EUR 5,000; the court in the second instance 
ruled in favour of the plaintiff only regarding the 
removal of the post, and dismissed the remainder 
of the action (in accordance with the provisions of 
the Slovak e-Services Act).

5. REGULATION IN POLAND

The issue of social media regulation in Poland has 
been on the agenda for years. Many journalists 
have complained30 that Facebook, in their view, 
has	 arbitrarily	 blocked	 their	 profiles	 or	 deleted	
content they shared. On 23 September 2019, the 
President	 of	 the	 National	 Media	 Council	 filed	 a	
lawsuit in the Warsaw District Court (Sąd Okrę-
gowego w Warszawie) against Facebook,31 alleging 
that the social media provider violated its consti-
tutionally guaranteed freedom of expression by 
restricting the accessibility of the content it post-
ed.	With	this	lawsuit,	the	difficulties	of	handling	
disputes and objections against Facebook became 
clear. The Warsaw District Court had to serve the 
action in Ireland, as their subsidiary there is re-
sponsible for its European operations.

In December 2020, the Polish Ministry of Justice 
announced its intention32 to regulate social me-
dia service providers, which it complied with in-
itially with a Draft on the protection of freedom 
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of speech on online social networks33 from Feb-
ruary 2021 (hereinafter referred to as: the Draft). 
The purpose of this Draft is to protect freedom of 
expression in online social media, so it basically 
focuses on ensuring freedom of expression.

The Draft regulates social (internet) media ser-
vices with at least 1 million registered users, for the 
purpose of strengthening the protection of human 
rights on these platforms34 and the supervision of 
social media services.35 The personal scope of the 
regulation is thus explicit and ‘narrow’, in con-
trast to, for example, Ireland or the United Kingdom, 
which is planning to regulate, where social media 
regulation also covers a much wider range of inter-
net services. Article 3 of the Bill includes the social 
media service (internetowy serwis społecznościowy) 
and the service provider (usługodawca) among the 
definitions.	According	 to	 this,	 a	 social media ser-
vice is an electronic service within the meaning 
of the Electronic Services Act that allows users 
to share content that is intended for another user 
or the public (and has at least 1 million registered 
users).36 A provider is a social media provider that 
provides an interface for information posted by us-
ers (and has at least 1 million registered users).37

The planned regulation introduces the supervision 
of service providers, their responsibility for con-
tent; obligations of service providers to guarantee 
freedom of expression and access to accurate in-
formation; the rules for a user-initiated complaint 
handling mechanism to be operated by service pro-
viders. The complaint handling mechanism should 
cover both the reporting of illegal content (content 
control) and the reporting of violations of freedom 
of expression (censorship). A negative decision on 
content control can be challenged by the user in 
civil or criminal court	 (the	user	must	be	notified	
of the possibility by the service provider). In the 
event of a negative decision related to censorship, 
within 7 days of the decision the user may appeal 
to a new body envisaged by the Bill, the Freedom of 
Speech Council (see below) for the supervision of 
social media.

The Draft establishes a new administrative body, 
called the Freedom of Speech Council (Rada Wol-

ności Słowa) (hereinafter referred to as: the Coun-
cil),38 for the supervision of social media service 
providers. According to Article 4, the Council shall 
respect freedom of expression, the right to infor-
mation, the right to disseminate information, the 
freedom of expression of religious views, belief and 
philosophical views, and free communication with 
regard to social media. The Council consists of a 
President with the status of Secretary of State and 
four	members.	The	term	of	office	of	the	members	
of the Council is 6 years (renewable for another 6 
years), they are elected by the National Assembly 
with 3/5 of the votes (at least half of the deputies 
must be present).39 The President of the Council 
directs its work, represents the Council, and per-
forms	other	 tasks	 specified	by	 law	 and	 the	 rules	
of procedure (regulaminie działania). On a propos-
al from the President, the Council may appoint 
a Vice-President or delegate certain presidential 
tasks to a member.40 The Council takes decisions 
and issues resolutions (including on organisation-
al matters), which are signed by the President of 
the Council, and the President of the Council may 
issue a regulation.41 Decisions of the Council are 
taken by open simple majority voting with at least 
3 members present (the presence of the President 
is obligatory). In the event of a tie, the chairman 
shall have the casting vote. The decisions and reso-
lutions of the Council are final.

A service provider and a service provider’s represen-
tative who fail to implement a decision of the Council 
or fail to comply with other obligations prescribed by 
law may be fined between 50,000 and 50,000,000 
zlotys (11,000 – 11,000,000 euros). In the case of 
fines,	the	Council	considers	five aspects: the grav-
ity	 of	 the	 service	 provider’s	 involvement	 (influ-
ence) in spreading (making) fake news, the extent 
of the breach of the public interest, the frequency 
of past defaults, and the amount of fines imposed 
for similar infringements.

The obligations of service providers are set out in 
detail, of which the general reporting obligations 
should be emphasised, which are aimed at enhanc-
ing transparency. Under this general reporting 
obligation42 a service provider who receives more 
than	100	notifications	 (complaints)	 in	a	calendar	



13IA     2021    No. 1 Regulation of social media’s public law liability in the Visegrad States

year for making illegal content available, restrict-
ing	content	or	user	profiles,	has	to	make	a	report	
(sprawozdania) in Polish every six months (within 
1 month of the end of each semester) on how to 
handle	notifications.	The	 report	 should	be	made	
available in a visible, direct and permanent manner 
on the social media interface. Furthermore, the 
Draft does not impose a general content monitor-
ing obligation on service providers, but upon the 
notification of illegal content (treści o charakter-
ze bezprawnym) and upon the instructions of the 
prosecutor, content that constitutes a criminal 
offence (treści o charakterze przestępnym) must be 
removed.

The Polish Draft contains specific social media reg-
ulation,	 which	 has	 a	 specific	 subject-matter	 and	
material scope (for social media providers only), 
precise	definitions,	clearly	defined	procedures	and	
creates a new administrative body for the supervi-
sion of social media and introduces several new le-
gal institutions to protect personal rights. Howev-
er, it does not address the issue of the enforceability 
of legal provisions and possible fines, and it imposes 
an obligation by requiring the service provider to 
appoint a representative domiciled or with an es-
tablished place of business in Poland, which may 
infringe EU law. According to the critics43 of the 
draft regulation, the Draft as an instrument of so-
cial media regulation in this form is pointless: it is 
not the task of the state to intervene in public de-
bates at this level, freedom of expression requires 
the least invasive legal means and should focus on 
violating individual rights in individual cases.

6. CONCLUSIONS

Legislation and state administration need to re-
spond to the new challenges of social media and 
media platforms through continuous innovation, 
covering all regulatory areas concerning online 
platforms, in particular in the area of freedom 
of expression and speech. It is also questionable 
to what extent and in what way this issue can be 
regulated exclusively within Member States legis-
lation. As part of the European Digital Strategy,44 
the Commission announced a reform of European 

rules for the Internet in December 2020, presenting 
two packages of legislation, the Digital Services 
Act (DSA),45 and the Digital Markets Act (DMA) 
amending the e-Commerce Directive. 

The draft of the DSA submitted by the Commis-
sion, including representatives of the companies 
concerned, regulates in detail the liability of ser-
vice providers, maintaining the principle set out 
in the e-Commerce Directive that service provid-
ers are not subject to monitoring, and that content 
is primarily the responsibility of the uploader. The 
draft regulates the concept of illegal content as well 
as the concept of online platform as an innovation. 
The DSA also regulates the procedure for reporting 
illegal content and the complaint-handling process 
for content removed by service providers, allowing 
for court proceedings too. The draft also includes 
the possibility for national courts / authorities in 
the Member States to request the removal of of-
fensive content from service providers. A separate 
chapter also regulates the rules for very large on-
line platforms.

The future regulation of Community platforms is 
difficult	to	predict	with	certainty	in	advance,	giv-
en that, in addition to the issues outlined above, 
other operational aspects of Community plat-
forms may raise regulatory needs. One such im-
portant issue could be, for example, the profiling 
of users,46 on the basis of which a user behaviour 
profile	is	created,	or	the	comparison	of	these	pro-
files	with	the	statistics	of	other	users.	One	of	the	
consequences of this may be the “filter bubble”,47 
which can enclose the user in a consumer (or even 
belief)	circle,	significantly	reducing	the	amount	of	
information that is easily accessible or available 
to the user, thereby affecting “freedom of opinion 
and the freedom to know and communicate infor-
mation and ideas”.48 Another important issue, also 
in	the	context	of	profiling,	is	the	protection of per-
sonal data (including, for example, consumer hab-
its,	beliefs,	sexual	preferences,	etc.),	more	specifi-
cally the fact that the free use of social platforms 
is apparent, as the users “pay” with their data.49 
Such	use	of	data	is	currently	not	specifically	reg-
ulated,	although	it	 is	difficult	to	imagine	a	mon-
itoring tool other than public action in this area 



14 IA     2021    No. 1Regulation of social media’s public law liability in the Visegrad States

due to inequalities between social platforms and 
users.	The	need	for	regulation	is	also	justified	by	
the fact that social media wants to remain active 
in the data and information market, as this is its 
main	source	of	revenue.	In	a	briefing	in	February	
2021,50 Facebook wrote about the desire to reduce 
political content in the news feed of certain user 
groups, which also raises more questions than it 
answers: what counts as political content; what 
does the concept of “reduce” mean (more precise-
ly, how much less); whether the reduction of polit-
ical content only applies to certain political con-
tent, or equally to all political content; how many 
users are affected, etc.
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Abstract: Under EU law, certain excise goods are subject 

to excise duty. However, EU Member States may also levy 

this tax on products other than excise goods. One of such 

products are innovative tobacco products. These products 

are becoming more and more popular on the European and 

world market. In Poland, these products are considered ex-

cise goods. The aim of the article is to analyze and evaluate 

the applicable legal solutions regulating the issue of taxation 

with excise duty on innovative tobacco products, in the light 

of EU and Polish law.

Keywords: tax, excise duty, innovative tobacco products, 

EU law

1. INTRODUCTION

In Poland, excise duty is regulated in the Act of 
6 December 2008 on excise duty,1 according to 
which excise goods and passenger cars are sub-
ject to excise duty. Pursuant to Art. 2 section 1 
point 1 of the aforementioned act, excise goods 
are energy products, electricity, alcoholic bever-
ages, tobacco products, dried tobacco, electronic 
cigarette	 liquid	and	novel	products	 specified	 in	
Annex 1 to the Excise Duty Act. Novel tobacco 
products are relatively new products, enjoying 
more and more interest on the European and 
global market. The aim of the article is to ana-
lyse and evaluate the applicable regulations on 
excise duties for this type of excise goods, in 
light of EU and Polish law. 

2. DEFINITION AND SPECIFICITY 

OF NOVEL TOBACCO PRODUCTS

According	to	the	definition	provided	for	in	Art.	2	
point 14 of Directive 2014/40/EU of the European 
Parliament and of the Council of 3 April 2014 on 
the approximation of the statutory, executive and 
administrative regulations of the Member States 
on the manufacture, presentation and sale of to-
bacco products and related products and repealing 
Directive 2001/37/EC,2 “novel tobacco product” 
means a tobacco product that is not a cigarette, 
roll-your-own tobacco, pipe tobacco, waterpipe 
tobacco, cigar, cigarillo, chewing tobacco, nasal or 
oral tobacco, which is placed on the market after 
19 May 2014. However, in light of Art. 2 section 
1 point 36 of the EDA, novel products are prod-
ucts which are: a) a mixture containing tobacco or 
dried tobacco, b) a mixture referred to in point (a). 
a, and containing a separate liquid for electronic 
cigarettes – other than the products referred to in 
Article 1. 98 sec. 1 and Art. 99a sec. 1, which deliv-
er the aerosol without burning the mixture.

It follows from the above regulation that novel 
products are products that are a mixture contain-
ing tobacco or dried tobacco, as well as products 
consisting of both a mixture containing tobacco 
or dried tobacco, and containing a separate liquid 
for electronic cigarettes, which deliver an aerosol 
without burning the mixture. Therefore, nov-
el products are products other than cigarettes, 
smoking tobacco, cigars, cigarillos or dried tobac-
co, in which no combustion process takes place. At 
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the same time, it should be emphasised that the 
above	definition	does	not	include	devices	used	to	
heat these mixtures.3 These devices are necessary 
for the use of this type of product. In the case of 
novel products, the combustion process does not 
take place, and the cartridge in the form of a spe-
cially prepared mixture is heated in an electronic 
device designed for this purpose; as a result, no 
smoke is emitted, but an aerosol instead. 

Manufacturers of heated tobacco indicate that the 
aerosol produced when the mixture is heated con-
tains much fewer harmful substances than cigarette 
smoke.	This	is	also	confirmed	by	research	conduct-
ed by various institutions specialising in research 
on the harmfulness of tobacco products. Among 
other things, the authorisation decisions issued by 
the US Food and Drug Administration (FDA) in fa-
vour of the IQOS tobacco heating device indicated 
that the IQOS tobacco heating system,4 which does 
not	burn	tobacco,	only	heats	it,	significantly	reduces	
the production of harmful chemicals compared to 
cigarette smoke. In addition, IQOS aerosols contain 
significantly	 lower	 levels	 of	 potential	 carcinogens	
and toxic chemicals that can damage the respirato-
ry or reproductive systems. 

3. HARMONISATION OF EXCISE 

DUTY ON NOVEL TOBACCO 

PRODUCTS

Excise duty is subject to harmonisation under EU 
law. Tax harmonisation is a process as a result of 
which the tax systems of various Member States 
are	 subject	 to	 unification	 so	 that	 tax	 issues	 do	
not	affect	the	flow	of	goods,	services	and	factors	
of production between these countries.5 The ba-
sic legal act regulating excise duty taxation in the 
territory of the European Union is Council Direc-
tive 2008/118/EC of 16 December 2008 concerning 
the general arrangements for excise duty and re-
pealing Directive 92/12/EEC.6 

However, the EU legislator did not decide to intro-
duce uniform rules of taxation for novel tobacco 

products with an excise duty. It should be pointed 
out here that novel products, like electronic cig-
arettes and liquids for electronic cigarettes, are 
not subject to harmonised excise duty at the EU 
level with regard to the structure and rates of ex-
cise duty, as well as the production and movement 
of excise goods.7 These products are not subject 
to the harmonisation of taxation with excise duty 
pursuant to Council Directive 2008/118/EC, so EU 
Member States are not obliged to tax novel prod-
ucts with excise duty.8 Novel products are not con-
sidered tobacco products within the meaning of 
the aforementioned directive. Likewise, Council 
Directive 2011/64/EU of 21 June 2011 on the struc-
ture and rates of excise duty applied to manufac-
tured tobacco9 does not regard these products as 
tobacco products. 

The issue of taxing novel tobacco products with 
excise duty was also not addressed in Council Di-
rective (EU) 2020/262 of 19 December 2019 laying 
down the general arrangements for excise duty 
(recast),10 which will apply to excise duty in the 
territory of the European Union from 13 Febru-
ary 2023 (Directive 2008/118/EC will expire on 
that date). Article 1 section 1 point c of Directive 
2020/262 recognises as excise goods only tobacco 
products within the meaning of Directive 2011/64/
EU, which, as already indicated, does not recog-
nise novel tobacco products as tobacco products.

Nevertheless, it should be noted that work is cur-
rently underway in the European Union to amend 
the	excise	duty	directive	in	the	field	of	novel	prod-
ucts as well. In the information sent by the Chan-
cellery of the Prime Minister to the Sejm and the 
Senate of the Republic of Poland on the partic-
ipation of the Republic of Poland in the work of 
the European Union in January-June 2020 in the 
field	of	excise	duty,	it	was	indicated	that	the	Coun-
cil’s work in the period in question focused on the 
transformation of the tobacco directive 2011/64/
EU on the structure and rates of excise duty applied 
to manufactured tobacco, and consultations con-
tinued with Member States on the draft amend-
ment to the Alcohol Directive 92/83/EEC on the 
harmonisation of the structure of excise duties 
on alcohol and alcoholic beverages. The Croatian 
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Presidency presented draft conclusions regarding 
Council Directive 2011/64/EU in response to the 
Evaluation Report, which were agreed and then 
adopted as a document on 2 June 2020.11 

In its conclusions, the Council points out that 
changes to Directive 2011/64/EU are necessary 
for the proper functioning of the internal mar-
ket and to ensure a high level of health protec-
tion across the EU. In the Council’s assessment, 
the current provisions of Directive 2011/64/EU 
have become less effective because their scope is 
no	longer	sufficient	or	too	narrow	to	meet	current	
and future challenges for certain products such as 
e-cigarette nicotine liquids, heated tobacco prod-
ucts and other types of next-generation tobacco 
products that enter the market. Therefore, there 
is an urgent need to modernise the EU regulatory 
framework to meet the current and future chal-
lenges of the functioning of the internal mar-
ket	 by	 harmonising	 the	 definition	 and	 taxation	
of novel products, including tobacco-substitute 
products, whether they contain nicotine or not – 
in order to avoid legal uncertainty and regulatory 
differences in the EU, take relevant good practices 
and experience gained by Member States in this 
field	into	account,	and	Directive	2011/64/EU,	in-
cluding	 the	objective	of	defining	different	 types	
of tobacco product with different characteristics 
and their method of use.12

4. STRUCTURE OF TAXATION OF 

NOVEL TOBACCO PRODUCTS 

WITH EXCISE DUTY IN POLAND 

Currently, an increasing number of European Un-
ion Member States tax novel products with excise 
duty (e.g. Italy, Romania, Slovenia, Latvia, Hunga-
ry, France and Great Britain). In Poland, taxation 
with excise duty on novel products was introduced 
under the Act of 12 December 2017 amending the 
Excise Duty Act,13 which entered into force on 1 
February 2018. General provisions on the taxation 
of excise goods with excise duty apply to novel 
products, including those relating to the subject 

of taxation, the emergence of a tax obligation, 
taxation of shortages, properties of tax authori-
ties, registration of entities, tax declarations and 
excise duty payment deadlines.

The basis for taxing novel products is their quan-
tity expressed in kilograms (Article 99c section 3 
of the EDA). It should be noted here that adopting 
the weight of the tobacco mixture contained in the 
product	as	the	tax	base	for	excise	duty	is	a	justified	
and rational solution. Novel products can appear 
in various forms, ranging from a roll of tobacco, 
through loose tobacco to be placed in a heating 
device, to hybrid products, where, apart from the 
heated tobacco, there is also a liquid with nicotine 
or	producing	a	characteristic	flavour.	The	adoption	
of the weight of the mixture as the tax base also sig-
nificantly	facilitates	its	calculation	and	collection.	

The excise duty rate on novel products amounts 
to PLN 155.79 for each kilogram and 32.05% of the 
weighted average retail selling price of smoking 
tobacco (Article 99c section 4 of the EDA). For the 
purposes of determining the excise duty rate on 
novel products, the weighted average retail sell-
ing price of smoking tobacco is used, calculated 
based	on	data	for	the	first	10	months	of	the	year	
preceding the calendar year for which the weight-
ed average retail selling price of smoking tobacco 
is calculated (Article 99c section 6 of the EDA). 
In	the	justification	to	the	draft	of	the	aforemen-
tioned act, it was indicated that the excise duty 
rate for novel products was set at the same level 
as for smoking tobacco, due to the fact that nov-
el products contain tobacco and consumers use 
them to deliver nicotine to the body. The only dif-
ference is that for the novel products, the weight-
ed average retail selling price of smoking tobacco 
was used directly as one of the ingredients, and 
not the maximum retail price, as is the case for 
smoking tobacco. This is aimed at avoiding the 
obligation of producers to print the maximum 
retail price on the unit packaging, because the 
novel products are characterised by a great va-
riety of technical solutions and shapes, which in 
some cases could make it impossible to print such 
a maximum price on the packaging. Moreover, 
such a legislative solution will make it possible to 
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automatically adjust the rate for novel products 
to market realities, as the weighted average retail 
selling price of smoking tobacco is determined 
annually on the basis of market data from the 
year preceding the calendar year, and published 
by way of an announcement.14

It is worth emphasising here that most Europe-
an countries have decided to tax novel products 
with a lower excise duty rate than traditional 
cigarettes. The same applies in Poland. The ba-
sic rate of excise duty on cigarettes is PLN 228.10 
for 1000 pieces, and 32.05% of the maximum re-
tail price, with the minimum excise duty on cig-
arettes being 100% of the total amount of excise 
duty calculated on the price equal to the weight-
ed average retail selling price of cigarettes (Art. 
99 sections 2 and 4 of the EDA). This distinction 
seems	to	be	fully	justified,	since	numerous	scien-
tific	studies	 indicate	that	the	novel	products	are	
potentially less harmful to health. Undoubtedly, 
tax policy and the level of taxation should take 
this circumstance into account. One of the main 
goals of imposing excise duty is to increase the 
tax burden on those areas of activity that soci-
ety wants to limit. Taxation with excise duty is 
designed to reduce the demand for products se-

lected by the state that have a harmful effect on 
human health (e.g. tobacco products or alcoholic 
beverages) or pollute the environment (e.g. petro-
leum products).15t

5. CONCLUSIONS

As mentioned above, work is currently underway 
within the European Union to amend the scope of 
the directive regulating the general principles of ex-
cise taxation. One of the objectives of the planned 
amendment is to make novel tobacco products sub-
ject to excise duty tax by EU Member States. At the 
same time, the need in this respect to harmonise the 
definition	and	method	of	 taxation	for	 this	 type	of	
excise goods is emphasised, which should be carried 
out taking good practices and experience gained so 
far by the Member States into account. It should also 
be noted that when establishing the principles for 
taxing novel tobacco products, one should not only 
define	this	type	of	goods	as	an	excise	category	sep-
arate from tobacco products, based on the attribute 
of not burning tobacco, but also – due to the lower 
harm to health – set the rate of excise duty on these 
products	at	a	level	significantly	lower	than	that	of	
traditional tobacco products (cigarettes).

Notes

1  Journal Of Laws of 2020, item 722; hereinafter referred to as EDA (Excise Duty Act)

2  Journal of Laws EU.L.2014.127.1.

3  Individual tax ruling of the Director of National Treasury Information of April 8, 2020, No. 0111-KDIB3-3.4013.11.2020.2.JS, 

http://sip.mf.gov.pl.

4  FDA permits sale of IQOS Tobacco Heating System through premarket tobacco product application pathway; https://www.fda.

gov/news-events/press-announcements/fda-permits-sale-iqos-tobacco-heating-system-through-premarket-tobacco-product-appli-

cation-pathway

FDA Authorizes Marketing of IQOS Tobacco Heating System with ‘Reduced Exposure’ Information; https://www.fda.gov/news-events/

press-announcements/fda-authorizes-marketing-iqos-tobacco-heating-system-reduced-exposure-information

5  M. Piłatowski, Harmonisation of taxes in the EU in the era of economic changes, Scientific Journal of the University of Szczecin 

2012, No. 52.

6  Journal of Laws EU.L.2009.9.12.

7  The justification for the government’s bill amending the Excise Duty Act, Sejm paper No. 1963, www.sejm.gov.pl.

8  Statement by K. Lasiński-Sulecki Ph.D. for eNewsroom; https://www.youtube.com/watch?v=xX0wN0H4eSo

9  Journal of Laws EU.L..2011.176.24.

10  Journal of Laws EU.L.2020.58.4.

11  Information for the Sejm and Senate of the Republic of Poland on the participation of the Republic of Poland in the work of the 

European Union in January-June 2020; www.senat.gov.pl.



22 IA     2021    No. 1Taxation of novel tobacco products with excise duty

12  Draft Council conclusions on the structure and rates of excise duty applied to manufactured tobacco of 20 May 2020, https://

data.consilium.europa.eu/doc/document/ST-8093-2020-INIT/pl/pdf.

13  Journal of Laws. from 2018, item 137.

14  Justification for the government bill amending the Excise Duty Act, Sejm paper No. 1963, www.sejm.gov.pl.

15  R. Rosiński, Fiscal aspects of excise duty in the European Union countries, Scientific Journal of the University of Szczecin 2015, No. 76.

https://doi.org/10.18276/frfu.2015.76/1-14




24 IA     2021    No. 1The Supreme Administrative Court of the Slovak Republic – the First Step Towards a...

Abstract: The article provides an overview of the ongoing 

comprehensive judicial reform in the Slovak Republic, fo-

cusing mostly on the creation of the Supreme Administrative 

Court, which will become the highest judicial authority in the 

field of administrative justice. It will also act as a disciplinary 

court for general court judges, prosecutors and other stat-

utory professions. This is one of the first steps in what will 

be a huge undertaking – the complete reform of the Slovak 

justice system.

Keywords: judicial reform, administrative justice, supreme ad-

ministrative court, administrative acts, administrative courts

1. INTRODUCTION

The Supreme Administrative Court of the Slovak 
Republic was formally established on 1 January 
2021 as part of the Judicial Map reform. The pri-
mary aim of this ongoing reform is to improve 
the	 efficiency	 and	 quality	 of	 Slovak	 courts	 by	
optimising the judicial map and the specialisa-
tion of judges, simplifying judicial proceedings, 
introducing the Supreme Administrative Court, 
changing the composition of the Judicial Coun-
cil of the Slovak Republic and the Constitutional 
Court of the Slovak Republic, improving techno-

logical advancements in the judiciary, data ana-
lytics and agile project management, introducing 
electronic payment orders, changing the selec-
tion process of judges, verifying judicial compe-
tence,	and	much	more.	It	 is	a huge	undertaking,	
and	a comprehensive	reform	of	the	judiciary	that	
is	crucial	to	improve	the	efficiency	of	the	courts	
and the quality of their services. This should, 
eventually, lead to the restoring and maintenance 
of	public	confidence	in	the	judiciary.	In	a	democ-
racy, the judiciary should be viewed as the up-
holder of legality and justice. However, in recent 
years, many surveys have shown that the citizens 
of the Slovak Republic do not have any trust in the 
quality of the judicial system. This set of reforms 
seeks	 to	 remedy	 this	 fundamental	 deficit	 with	
systemic	changes.	There	has	been	a tremendous	
societal demand for this reform, which is still in 
its initial stages and will undoubtedly undergo 
some	 tweaks	 until	 its	 final	 form.	 The	 prepara-
tion of the reform was extensive, and it follows 
the recommendations of the experts of the Coun-
cil of Europe. This study provides an overview of 
one	of	the	first	steps	of	this	winding	road	towards	
a  modern,	 transparent	 and	 efficient	 judiciary	 –	
the creation of the Supreme Administrative Court 
of the Slovak Republic. 

The Supreme Administrative 
Court of the Slovak Republic – 
the First Step Towards a Modern 
Justice System1

L I L L A  G A R A Y O V Á *

* Lilla Garayová, JUDr. PhDr., PhD., assistant professor, vice dean for bachelor and master studies and international relations, Pan-Europe-

an University in Bratislava, Faculty of Law, Institute of International and European Law. Contact: garay.lilla@gmail.com, ORCID: https://

orcid.org/0000-0002-7999-4823

DOI: 10.54201/iajas.v1i1.5

Article is licensed under CC BY 4.0 © 2021 The Author(s)

https://doi.org/10.54201/iajas.v1i1.5


25IA     2021    No. 1 The Supreme Administrative Court of the Slovak Republic – the First Step Towards a...

2. THE LEGISLATIVE PROPOSALS

On 9 December 2020, the National Council of the 
Slovak Republic approved the government’s bill 
amending the Constitution of the Slovak Repub-
lic,2 as well as the government bill on judicial re-
form.3 These bills proposed including the Supreme 
Administrative Court in the system of courts, 
which would share equal status with the Supreme 
Court in the hierarchy of general courts. For this 
reason, it was therefore proposed to amend all the 
provisions of the Constitution concerning the Su-
preme Court. 

In the Slovak Republic, there will be two highest 
courts, with the Supreme Administrative Court 
being the highest court in the area of   adminis-
trative justice, and the Supreme Court being the 
highest court in the area of   civil, commercial and 
criminal matters. In addition to the general juris-
diction of the Supreme Administrative Court in 
the	field	of	administrative	justice,	it	was	proposed	
that the constitutional jurisdiction of this court 
should include disciplinary jurisdiction over judg-
es of general courts and, to the extent prescribed 
by law, other legal professions. Following the es-
tablishment of the Supreme Administrative Court 
and its position as a disciplinary court for judges 
of general courts, it is proposed to eliminate the 
constitutional competence of the Judicial Council 
to create disciplinary chambers, as this regulation 
will become obsolete. 

In terms of the procedure for establishing the Su-
preme Administrative Court, it was proposed that 
the Supreme Administrative Court be established 
on the effective date of the Act (1 January 2021), 
but would not actually start operating until 1 Au-
gust 2021. This preparatory period should ensure 
that all the acts necessary to ensure the proper 
functioning of this court are carried out, in par-
ticular, supplying the Supreme Administrative 
Court with judges and appointing its manage-
ment. Simply put, the legislation expected that 
the	staffing	of	the	Supreme	Administrative	Court	
should	take	place	first,	and	only	after	this	process	
would the Supreme Administrative Court start 

operating. Based on this, the positions at the Su-
preme	Administrative	Court	will	be	filled	through	
a public external selection process, instead of the 
automatic transition of the Administrative Col-
lege of the Supreme Court, as many had expected. 
Until the Supreme Administrative Court begins to 
carry out its activities, its powers will be exercised 
by the bodies established based on existing regu-
lations, i.e. the Supreme Court, the Constitutional 
Court and the Disciplinary Chambers. 

The proposed constitutional change responded to 
the establishment of the Supreme Administrative 
Court aiming to introduce a mechanism for re-
solving	possible	conflicts	of	 jurisdiction	between	
the Supreme Court and the Supreme Administra-
tive Court. Given the existence of the two high-
est judicial bodies within the administrative judi-
ciary, it seems desirable that the power to settle 
conflicts	of	jurisdiction	between	them	be	vested	in	
the body which is above those institutions. There-
fore, it was proposed that jurisdictional disputes 
between the Supreme Court and the Supreme 
Administrative Court be resolved by the Consti-
tutional Court. In this context, it should be point-
ed out that in the case of a jurisdictional dispute 
between the Supreme Court and the Supreme Ad-
ministrative Court, this will in fact be a dispute as 
to whether or not the case belongs to the admin-
istrative judiciary. 

Based on the aforementioned bill, the establish-
ment of the Supreme Administrative Court would 
take	place	in	two	steps.	The	first	step	is	to	adopt	
legislation establishing this court, the second step 
is to start its activities. This is why the date when 
the Supreme Administrative Court will start op-
erating is not the same as the date of establish-
ment of the Supreme Administrative Court. The 
start of the activities of the Supreme Administra-
tive Court shall be established by law. Given that 
the Supreme Administrative Court would not have 
judges on the date of its establishment, as the va-
cancies	of	this	court	would	only	be	filled	gradually	
thereafter,	it	was	proposed	that	the	first	President	
of the Supreme Administrative Court be nom-
inated not by the judges of this court, but from 
all judges of the general courts. This is therefore 
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a different one-off rule, which would not apply to 
the next President of the Supreme Administrative 
Court, who will be chosen from among the judges 
of the Supreme Administrative Court.

3. THE CREATION OF THE COURT

The proposed changes outlined above were ac-
cepted, and as a result, the system of general 
courts will cease to be a single-top pyramid – the 
Supreme Administrative Court will join the Su-
preme Court as the two supreme authorities in the 
hierarchy of the judiciary. In the event of a dispute 
between them regarding competence, the Consti-
tutional Court of the Slovak Republic will decide 
on which court has jurisdiction. Within the hier-
archy of courts, the Supreme Administrative Court 
will share equal status as the Supreme Court of 
the Slovak Republic, with the Supreme Adminis-
trative Court being the highest judicial instance in 
the	field	of	administrative	justice	and	it	will	also	
be a disciplinary court for judges of general courts, 
prosecutors and other legal professions. 

According to the aforementioned amendment of 
the Constitution of the Slovak Republic, as per Art. 
143 (1) of the Constitution of the Slovak Republic,4 
the system of courts will consist of the Supreme 
Court of the Slovak Republic, the Supreme Admin-
istrative Court of the Slovak Republic and other 
courts. The effective date of this amendment to the 
Constitution of the Slovak Republic, as well as the 
Judicial Reform Act, is 1 January 2021, this being 
the date the Supreme Administrative Court is es-
tablished.	The	Court	will	officially	begin	its	activi-
ties on 1 August 2021, and at the time this article is 
submitted, the selection process of the judges is on-
going. The creation of the Slovak administrative ju-
diciary is greatly inspired by the Czech model that 
has been in place since 2003, whereas in most cas-
es,	 in	 the	first	 instance	the	administrative	 judici-
ary will be performed by specialised administrative 
chambers of regional courts, making it a partially 
separate model. 
The Supreme Administrative Court will be managed 
by the President of the Court and the Vice-Presi-
dent of the Court. The President and Vice-Presi-

dent of the Supreme Administrative Court will be 
appointed by the President of the Slovak Republic 
from among the judges of the Supreme Adminis-
trative	Court	for	five	years,	based	on	the	proposal	
of the Judicial Council of the Slovak Republic. The 
proposal for the appointment of the President of the 
Supreme Administrative Court and the Vice-Presi-
dent of the Supreme Administrative Court shall be 
submitted to the President by the Judicial Council 
based on the results of the elections held at a public 
meeting of the Judicial Council.

The election of the President of the Supreme Ad-
ministrative Court was announced by the Presi-
dent of the Judicial Council in January, with a 
deadline for submitting proposals for candidates 
by 1 February 2021 – the only candidate was the 
President	of	the	District	Court	in	Žilina,	Jaroslav	
Macek, who resigned. Subsequently, on 1 March 
2021, the President of the Judicial Council an-
nounced the re-election of the candidate for the 
post of President of the Supreme Administrative 
Court, to be held on 20 April 2021, with a deadline 
for submitting proposals by 19 March 2021. Per-
sons eligible to nominate applicants were mem-
bers of the Judicial Council, the professional or-
ganisation of judges, and the Minister of Justice.

The President of the Supreme Administrative 
Court can only be a judge who has practised law 
for at least 15 years, or a person who is not a judge 
but meets the following conditions:

 - is a citizen of the Slovak Republic and has 
reached the age of 40,

 - is eligible for election to the National Council of 
the Slovak Republic,

 - has no criminal record, 
 - holds a university degree in law,
 - has practised law for at least 15 years, 
 - is of full legal capacity,
 - is	medically	fit	 to	perform	the	 function	of	 the	

chairman of the Supreme Administrative Court.
In the second round of applications, the only candi-
date running for the position of President of the Su-
preme	Administrative	Court	was	Pavol	Naď,	former	
judge of the Košice regional court and later a judge 
of the Supreme Court. He has since been elected by 
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the	 Judicial	Council	 to	 serve	as	 the	first	president	
of the newly established Supreme Administrative 
Court. All of the 17 council members present voted 
for	Pavol	Naď,	who	has	since	been	appointed	by	the	
President	of	the	Slovak	Republic,	Zuzana	Čaputová.5

The legislator understood that in order to ensure 
the	efficient	functioning	of	the	Supreme	Adminis-
trative	Court	it	was	necessary	to	make	sure	a suf-
ficient	number	of	judges	would	work	there.	

The original notion was that the judges of the Ad-
ministrative College of the Supreme Court of the 
Slovak Republic would automatically transfer to 
the Supreme Administrative Court. This was not 
accepted, so the decision that the judges would 
be selected during a public selection process was 
announced by the President of the Judicial Coun-
cil on 9 March 2021. This decision led to a boycott 
of the selection procedure by most judges, with 
debates following whether the Supreme Admin-
istrative Court should be open to judges only 29 
positions were announced, candidates could apply 
until 6 April 2021. The applicants had to meet the 
following conditions:

 - be a citizen of the Slovak Republic and have 
reached the age of 40,

 - hold a university degree in law, 
 - have practised law for at least 10 years, 
 - are of full legal capacity, 
 - are	medically	 fit	 to	 perform	 the	 function	 of	 a	

judge, 
 - have moral integrity, 
 - hold permanent residence in the Slovak Republic, 
 - meet the prerequisites for judicial competence. 

34	judges	applied	in	the	first	round	of	applications,	
and 31 of them met the prerequisites based on the 
Judicial Council’s assessment. The selection pro-
cedure	 verified	 the	 expertise,	 general	 overview,	
ability to think creatively, speed of thinking, ver-
bal expression and decision-making ability of the 
candidates. The selection procedure was carried 
out in a public hearing, at which each of the can-
didates had the opportunity to speak for no more 
than 20 minutes without the participation of the 
other candidates. During this time, the candidates 

introduced themselves and stated the reasons for 
applying for the position of judge, their previous 
work experience, the scope of their publishing ac-
tivities	 and	 the	most	 significant	professional	 re-
sults achieved. The members of the Judicial Coun-
cil then asked the candidates various questions. 
The total hearing time could not exceed one hour. 
After the public hearing of all the candidates, the 
Judicial Council voted on each candidate individu-
ally. Eight candidates were successful. 

The Judicial Council announced a second and third 
round	of	applications	to	try	and	fill	the	29	spots,	at	
the time of writing this article we only have the re-
sults	of	the	first	round.	It	is	already	clear,	however,	
that	while	most	judges	decided	to	boycott	the	first	
round of application, their initial hesitation disap-
peared, and many of them decided to apply in the 
subsequent rounds of the selection process. 

Public debate surrounded many aspects of the se-
lection, mostly whether any supreme court should 
be open to candidates with previous experience in 
judiciary, or holding a law degree and having expe-
rience in practising law as an attorney, prosecutor 
or	even	as	an	academic	should	be	sufficient	to	apply	
for such a position. When the intent to introduce 
a selection process was announced, the judges of 
the Supreme Court addressed the members of the 
National Council of the Slovak Republic in an open 
letter, in which they welcomed the establishment 
of the Supreme Administrative Court, but at the 
same time they expressed their concerns about the 
disruption of decision-making in the agenda of the 
administrative judiciary, which so far falls within 
the competence of the administrative college of the 
Supreme Court. They considered it highly desirable 
to	transfer	the	current	staffing	of	the	administra-
tive college of the Supreme Court to the Supreme 
Administrative Court, which would have ensured 
the continuity of decision-making in this impor-
tant area. They requested that these be amended 
directly by law, while the status of the chairman 
of the senate would also be moved and retained – 
for comparison, they presented a model from the 
Czech Republic, where they chose this procedure 
when forming the Supreme Administrative Court 
of the Czech Republic. They also proposed the re-
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tention and transfer of assistant judges and the 
administrative apparatus, preserving the current 
salary assessments. Their suggestion was that 
the	staffing	of	the	Supreme	Administrative	Court	
should be ensured via the automatic transition of 
the entire administrative college of the Supreme 
Court and their agenda, any remaining spots could 
subsequently have been supplemented by oth-
er applicants subject to a selection process. This 
recommendation, however, was not followed, and 
all the positions were subject to a public selection 
process, with no possibility of automatic transfer. 

4. COMPETENCES OF THE NEWLY 

ESTABLISHED COURT

Besides	the	staffing,	eligibility	and	other	organisa-
tional matters, another area that had to be resolved 
was the competences of the newly established 
court. The competence, hearings and decisions of 
the Plenum of the Supreme Administrative Court 
is regulated by the new §24d of Act no. 757/2004 
Coll. on Courts and on Amendments to Certain 
Acts.6 The Supreme Administrative Court will 
become	the	highest	 judicial	authority	 in	the	field	
of administrative justice in the Slovak Republic. 
It will also act as a disciplinary court for general 
court judges, prosecutors and other statutory pro-
fessions. An understandable consequence of estab-
lishing the Supreme Administrative Court will also 
be a change in the internal organisation of the Su-
preme Court, which will no longer have an admin-
istrative college. With the establishment of the Su-
preme Administrative Court and the dissolution of 
the Administrative College at the Supreme Court, 
in addition to deciding on the disciplinary liability 
of judges and prosecutors the Supreme Adminis-
trative Court will gain competence in the area of   
deciding on the constitutionality and legality of 
elections of local authorities, and the dissolution 
and suspension of political parties.
The Supreme Administrative Court will be the 
highest instance for administrative justice mat-
ters in the Slovak Republic. The establishment of 
the Supreme Administrative Court is also associ-
ated with an extension of the jurisdiction of courts 

within the general judiciary, since in accordance 
with the new provision of Art. 142 (2) of the Con-
stitution of the Slovak Republic, the Supreme Ad-
ministrative Court will also decide on:

a) the constitutionality and legality of elections to 
local self-government bodies,

b) the dissolution or suspension of the activities of 
a political party or political movement,

c) the disciplinary liability of judges, prosecutors and, 
if the law so provides, other legal professionals.

It is this last competence that, from a functional 
point of view, represents the greatest novelty in 
relation to the agenda ensured today by the Su-
preme Court through its administrative college. 
At the same time, it is an agenda that is probably 
associated with the highest expectations, but also 
concerns in some sense. 

The President of the Supreme Administrative Court 
will be able to establish colleges with the prior con-
sent of the Plenum of the Supreme Administrative 
Court. Their competence and decision-making will 
be regulated by §24e of Act no. 757/2004 Coll. on 
Courts and on Amendments to Certain Acts.7

The Senate of the Supreme Administrative Court 
will consist of three judges, one of whom will be 
the President of the Senate. When deciding on or-
dinary or extraordinary appeals against decisions 
of the chambers of the Supreme Administrative 
Court, the senate will consist of a president and 
four judges. The Rules of Procedure before the 
courts may stipulate that the Chamber of the Su-
preme Administrative Court should also consist of 
a larger number of judges. The Senate must always 
be composed of an odd number of judges; this does 
not apply to disciplinary proceedings. The Presi-
dent of the Senate manages and organises the ac-
tivities of the Senate.

5. CONCLUSION

The current justice system is not merely the prod-
uct of the reforms of 2020/2021. It was built on 
the foundations unique to this region due to its 
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history, and thus stands on the historic tradition 
of Hungarian and later Czechoslovak administra-
tive justice. 
The	first	steps	towards	building	an	administrative	
justice system in this territory were taken in 1861 
through the adoption of the Provisional Judicial 
Rules by the Judex Curial Conference.8 Act XLIII of 
1883 on the Financial Administrative Court estab-
lished	an	independent	financial	court	based	in	Bu-
dapest, which essentially started the preparatory 
work for realising general administrative jurisdic-
tion, leading to Act XXVI of 1896 establishing the 
Hungarian Royal Administrative Court. The Hun-
garian Royal Administrative Court was a supreme 
court with two departments: the general adminis-
trative	department	and	 the	financial	department.	
This court, based on the French model, existed 
till	1949,	but	for	Slovakia	its	relevance	was	signifi-
cant only until 1918. With the establishment of the 
Czechoslovak Republic, the Supreme Administra-
tive	Court	was	 created,	which	 served	 as	 the	final	
instance in administrative matters.  The Supreme 
Administrative Court ceased to exist in 1952, with 
most of its agenda passed to the prosecutor’s dis-
cretion. After this, we cannot really speak about 
an independent system of administrative justice 
up until the Velvet Revolution in 1989. The year of 
the revolution, however, brought about a revival of 
administrative justice in Czechoslovakia through 
a number of legislative changes. General courts 
had jurisdiction in administrative matters and the 

Administrative College of the Supreme Court was 
created with no specialised administrative courts. 
Deliberations on the creation of a specialised ad-
ministrative court emerged from time to time, but 
the real change came decades later: we are wit-
nessing it now with the creation of the Supreme 
Administrative Court of the Slovak Republic. While 
in many ways the current reforms are inspired by 
the Czech model, in some respects the legislator 
chose a different path, following the recommenda-
tions of the Council of Europe and many renowned 
experts, creating a unique system that has all the 
potential	to	fulfil	the	need	for	an	efficient	admin-
istrative judiciary. While it is obvious that the cur-
rent reform is based on historical traditions and 
implements solutions from other countries as well, 
it	 is	still	a	unique	reform	tailored	to	fit	the	needs	
of Slovakia. While many countries have vast expe-
rience with a Supreme Administrative Court, one-
size-fits-all	solutions	do	not	exist	in	the	sphere	of	
justice. Therefore, it is a positive development that 
the	 proposed	 judicial	 reform	 and	 specifically	 the	
introduction of the Supreme Administrative Court 
considers	the	specifics	of	the	country:	size,	political	
framework, institutional governance, procedural 
laws, legal and cultural context within which every 
policy has to be designed and implemented. There-
fore, the proposed changes to the judicial system 
are	 likely	 to	 fulfil	 the	 strategic	 goal	 –	 creating	 a	
transparent,	 efficient	 and	modern	 judicial	 system	
that warrants the trust of the citizens it serves. 

https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=7962
https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=7962
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Abstract: The regulation of the relationship between central and 

local government in Hungary has undergone significant transfor-

mation in the last decade. The government has robust tools to 

control local activities, just these tools are rarely applied by the 

supervising authorities. The main transformation of this relation-

ship can be observed in the field of public services. The formerly 

municipality-based public service system was transformed into 

a centrally organised and provided model, thus the role of local 

governments in Hungary has decreased. The centralisation pro-

cess was strengthened by reforms during the COVID-19 pandemic. 

Keywords: centralisation, decentralisation, legal supervision, 

central government, municipalities, Hungary 

1. EVOLUTION OF HUNGARIAN 

LEGAL SUPERVISION OF 

MUNICIPALITIES 

1.1. THE BEGINNING: 

REGULATION BEFORE THE 

DEMOCRATIC TRANSITION 

A continental (mainly German) municipal mod-
el was followed by Hungary before World War II. 
The legal supervision of municipalities evolved 
during the second half of the 19th century. The 
local municipalities (communities) were su-
pervised by county self-governments, and the 
counties were supervised by county governors 
(főispán) who were appointed by the Govern-
ment. Before 1907, the decisions of the county 
governor could be appealed to the Minister of In-
terior, so there was no judicial control. In 1907 a 
new court mechanism was introduced, the war-
ranty complaint, thus the decisions of the coun-
ty governor could be revised by the Hungarian 
Royal Administrative Court. 

This system remained in place until the end of 
World War II. After World War II, a Soviet-type 
system was introduced in 1950, and the self-gov-
ernance of the counties and municipalities were 
abolished by Act I of 1950 on the Councils. This 
system was partially changed in 1971. Act I of 
1971 on the Councils (the third act on the coun-
cils) revamped the system. The partial self-gov-
ernance of the councils was recognised by the new 
Act, although they remained local agencies of the 
central government as well. Therefore, the county 
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councils and the local councils were not directed 
by the central government, their actions and deci-
sions were supervised. The decisions and actions 
of the counties were supervised by an organ of the 
Council	 of	 the	 Ministers	 (Office	 for	 County	 and	
Local Councils of the Council of Ministers) and the 
decisions and operation of the local councils were 
supervised by the county councils. Although there 
was supervision, the decisions of the supervisory 
authorities could not be revised by the courts. A 
transitional model evolved: it was not a pure Sovi-
et-type model, but it was different from the liberal 
models, as well. 

1.2. THE REGULATION OF THE 

DEMOCRATIC TRANSITION  

(1990-2010) 

In 1990, with the Amendment of the Constitu-
tion of the Republic of Hungary and the new Act 
on Local Self-governments (Act LXV of 1990, 
hereinafter: Ötv) the former councils were re-
placed by self-governments. The concept of the 
Ötv was based on the European Charter of Local 
Self-Governments, but the rights and autonomies 
of the local self-governments were even broader. 
The ‘fundamental rights’ of the local self-govern-
ments were regulated by Section 44/A of the Con-
stitution,1 the Hungarian regulation was based 
on the approach of inherent (local government) 
rights, similar to the Jeffersonian concept of local 
self-governments.2

The control of the legality of local government 
actions was based on the French model, on the 
reformed French municipal model of the Loi Def-
ferre.3	 This	 task	was	 fulfilled	 from	 1990	 to	 1994	
by	the	Republic’s	Commissioner	(whose	office	was	
organised at regional level), from 1994 to 2006 by 
the	County	Administrative	Offices	and	from	2007	
to 31 December 2008 by the Regional Adminis-
trative	Offices.4 The supervising bodies could not 
suspend the implementation of the local govern-
ment decisions, they could only initiate a review 
procedure at the Constitutional Court. This was 

an exclusive of right of these bodies. The Consti-
tutional Court had the right to annul local gov-
ernment decrees. Besides this, on the grounds of 
unconstitutionality, an actio popularis could be 
filed	 by	 anyone	 against	 unconstitutional	 local	
government decrees. Other local government de-
cisions could be contested/challenged at the (or-
dinary) courts.5 Beyond the individual acts ruling 
on subjective rights and obligations according to 
the Administrative Procedure Act, self-govern-
ment decisions could only be litigated by the head 
of	the	(county)	administrative	office	as	the	super-
vising	authority	after	an	unsuccessful	notification	
procedure. Decisions, including local government 
resolutions, could be annulled in these processes 
by the courts.

Although the regulation on legal supervision and 
the judicial review was up-to-date, several dys-
functions occurred in practice. The main reasons 
for this were the extra-legal problem of scarce 
resources. On the one hand, the legality control 
units within central government agencies were 
quite small: only about 300-350 posts were cre-
ated for this task.6 An average legality controller 
had to control all the issues of 10 municipalities. 
The central government agency – according to the 
adapted French model – could only initiate a ju-
dicial review of local government decisions. The 
competence for annulment lay with the courts 
(local government resolutions) or with the Consti-
tutional Court of the Republic of Hungary (local 
government decrees). These bodies could also sus-
pend the implementation of decisions. The courts 
and the newly organised Constitutional Court 
had	significant	resource	problems:	the	procedures	
were	often	delayed,	which	hampered	the	efficien-
cy of the legal protection.7

A weak tools for the prevention of the omission of 
the municipal bodies were introduced by the mu-
nicipal system of the Democratic Transition: Act 
XXXII of 1989 on the Constitutional Court stat-
ed that an action is missed by a public body and 
the Constitution and especially the fundamental 
rights are infringed by the omission, the omission 
could be stated by the Constitutional Court and it 
obliges to terminate it.8 
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Similarly, as an ultima ratio of the supervision sys-
tem,	 the	dissolution	of	a	municipal	council	 (offi-
cially called a ‘body of representatives’ in Hunga-
ry, and as an ‘assembly’ in the counties, the capital 
and towns with county status – after the Demo-
cratic Transition) by the Parliament was institu-
tionalised. If the Constitution was permanently 
infringed by the activity of a body of represent-
atives (essentially the council) of a municipality, 
this body could be dissolved by the Parliament. 
This procedure was very complicated, full of guar-
antees. The procedure had to be initiated by the 
Government, with the initiative based on the legal 
supervision of the county agency of the Govern-
ment. This initiative had to be commented on by 
the Constitutional Court, giving its opinion. After 
that the Parliament decided, but in the parliamen-
tary debate the municipality could take part. It 
was a very rare tool in the Hungarian system, only 
2 municipal bodies were dissolved between 1990 
and 2010 (there were 5 municipal terms and more 
than 3200 municipalities in Hungary). 

The legal supervision, as well as the judicial and 
constitutional review of the local government 
decisions, required a reform which was achieved 
by the Fundamental Law of Hungary and subse-
quently Act CLXXXIX of 2011 on Local Self-Gov-
ernments of Hungary (hereinafter: Mötv). 

2. TRANSFORMATION OF THE 

HUNGARIAN SYSTEM

2.1. TRANSFORMATION OF 

LEGAL SUPERVISION 

In 2011, a shared competence system was intro-
duced by Article 24 and Article 25 (2) c) of the 
Fundamental Law and by Section 136 of the Mötv. 
Since then, the right to review the legality of lo-
cal government decrees belongs to the Local Gov-
ernment Senate of the Curia, Hungary’s supreme 
court, which can annul local government decrees 
if regulations of an act of Parliament or of decrees 

by central government bodies are violated. A local 
government decree can be annulled by the Con-
stitutional Court if it is unconstitutional. The de-
limitation of the powers of these two bodies was 
uncertain, but Decision 3097/2012 of the Consti-
tutional Court (published on 26 July) stated that 
the constitutional complaint or motion can only 
be decided by the Constitutional Court if it refers 
exclusively to a breach of the Fundamental Law. 
If there is also a question of legality, not only of 
constitutionality, the Constitutional Court’s lack 
of competence is declared and the complaint or 
motion is transferred to the Curia. This regulation 
was partially transformed after 2017. The Con-
stitutional Court stated its competence in cases 
where not only the Fundamental Law but other 
Acts of Parliament are infringed, if fundamental 
rights are seriously harmed by the municipal de-
cree [Decision 7/2017 (published on 18 April)].9 

The legal supervision of local government deci-
sions is performed by the County (Capital) Gov-
ernment	 Offices.	 Their	 competence	 is	 regulated	
by the Mötv. and by Act CXXV of 2018 on the Ad-
ministration of the Government.10 The ombuds-
man can examine the legality and harmony with 
fundamental rights of local government decrees 
as well. The judicial review of a local government 
decree can thus be initiated either by the county 
(capital)	 government	 offices	 or	 by	 the	 ombuds-
man. The procedures of the Curia can be initiated 
by the judge of a litigation too, if the illegality of a 
local government decree that should be applied in 
the case is probable. An a posteriori constitutional 
review of the Constitutional Court can be initiated 
by the judge of the given court case, by the om-
budsman and by the Government of Hungary. The 
latter is based on the notice of the Government 
Representative (head of the county or capital gov-
ernment	office)	 and	on	 the	proposal	of	 the	min-
ister responsible for the legal supervision of local 
governments (now the Minister leading the Prime 
Minister’s	Office).

The omission procedure is a new element of the 
system. As I mentioned, the previous model 
institutionalised a weak tool. In the new mod-
el, the Curia can declare that a local govern-
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ment failed to adopt a decree. If a resolution 
or service provision has been missed by the 
municipality, the responsibility belongs to the 
designated county (and Budapest) courts (8 of 
the 20 county courts), which have administra-
tive branches (these courts actually operate on 
a regional level). The procedure has been reg-
ulated by Act I of 2017 on the Code of Adminis-
trative Court Procedure since 2018. A case can 
only be initiated by the county government of-
fice if a municipal decree has not been passed, 
and it can be initiated by the county govern-
ment office and by the party assuming an in-
dividual infringement.11 In Hungarian public 
law, the authorisation for adopting a decree 
can stem from an obligation of the legislator. 
Although the local governments also have 
original legislative powers, several important 
subjects of these original powers are listed by 
the Mötv. An omission procedure is justified 
by the failure to adopt a decree in these fields. 
Similarly, the county government offices can 
provide the omitted services and adopt a miss-
ing resolution as well. 

Prima facie, full legal protection is provided to 
individuals by this new model of judicial and 
constitutional review. If we take a closer look at 
the regulation, several lacunas can be noticed. 
The main problem is that individuals affected 
cannot initiate the judicial review of a local gov-
ernment decree directly. As mentioned above, 
only the judge of the case, the ombudsman 
and the county government office, may submit 
a request to the Curia. The procedure aims to 
safeguard public interest first of all, while safe-
guarding subjective rights and positions only 
applies as a secondary aim. Although individ-
uals can submit a constitutional complaint to 
the Constitutional Court against the decisions 
of the courts, the success of these procedures 
is highly doubtful, as a local government de-
cree rarely violates the Fundamental Law only, 
without being contrary to lower sources of law. 
Unconstitutional local government decrees of-
ten violate an act of Parliament or a decree of 
a central government body, and – if the consti-
tutional complaint is based on the unconstitu-

tionality of the applied decree – the decree can-
not be reviewed by the Constitutional Court for 
lack of competence.12 Only the Curia is author-
ised by the new constitution and by the Court 
Act to conduct a judicial review of the legality 
of local government decrees. Other hindrances 
can stem from the strict legal requirements of 
the admission procedure of the Constitutional 
Court.13 Thus a decision on the merits of the 
complaint rarely occurs.14

Therefore the main problem stems from the lack 
of a remedy similar to the constitutional com-
plaint for local government decrees, which would 
be necessary because of the shared competence 
of	norm	control	 in	 this	field.	The	 judicial	 review	
procedure of the Curia cannot be initiated directly 
by an individual; individuals can merely – and not 
bindingly	–	ask	the	county	government	office,	the	
ombudsman or the judge of the given case to ask 
the Curia for a revision of the legality of the con-
tested local government decree. If an individual 
submits a direct application to the Curia to annul 
a local government decree, or if the Constitution-
al Court transfers such a complaint to the Curia 
because of the shared competence, the application 
or the complaint will be rejected due to the lack of 
standing.15 

Until 2020, the local government body could not 
contest the decision of the Curia before the Con-
stitutional Court. This changed with an amend-
ment of Act CLI of 2011 on the Constitutional 
Court in 2019, thus municipalities have the right 
to submit a constitutional complaint against 
court decisions (including decisions of the Curia) 
that infringe their competences. It is not clear, 
and because of the novelty of the regulation a 
standing practice has not evolved, whether the 
municipalities can or cannot submit successful 
applications against the decisions of the Curia 
based on an infringement of competences, if they 
do not agree with the decisions of the court. So 
far there has been one single complaint against 
the resolution of the Curia, and it was rejected 
based on the logic of the regulation before the 
2019 Amendment. In this case, a local govern-
ment appealed the resolution of the Curia, and 
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the Constitutional Court rejected the complaint. 
In the practice of the Constitutional Court, the 
local government cannot submit a constitution-
al complaint because it can only be submitted on 
the grounds of a violation of fundamental human 
rights. According to the interpretation of the 
Constitutional Court, local governments have 
no fundamental rights, they just have “compe-
tences protected by the Constitution”. There is 
no means of contesting, no effective complaint16 
against decisions which infringe the self-govern-
ance of the local governments.17 This practice – 
which does not recognise the right to submit a 
constitutional complaint – is a strong limitation 
to the autonomy of local governments because 
their competences are only partially protected. 
As I mentioned, this regulation changed in early 
2020, but there has not been any relevant case 
based on the amended regulation, therefore its 
impact cannot yet be estimated. 

It is clear that the legal regulation on the control 
of local government decision-making was signif-
icantly transformed after 2012. If we look at the 
actual practice, these procedures are rarely used 
by the supervising authorities. First of all, the 
supervising authorities have limited resources – 
similarly to before. Therefore, they detected a low 
number of infringements during their activities 
(see Figure 1). 

Figure 1 – Number of municipal decrees, other 
municipal decisions and infringements of lo-
cal decisions detected by county / capital gov-
ernment offices in 2019 (Source: OSAP 2019)

If an infringement is detected, the municipalities 
are mainly cooperative: the majority of the calls 
for legality are accepted by the municipal bodies: 

only 1.58% of the calls were rejected in 2019 (see 
Figure 2)

Figure 2 – Legal notices in 2019 (Source: OSAP 
2019)

Because of the lack of the resources and the large 
number of municipal decisions, the focus of legal 
supervision activity of the county government 
offices	was	transformed.	As	I	mentioned	earlier,	
the a priori tools were institutionalised in the 
early 1990s. Legal supervision in Hungary now 
focuses on preventing infringements.18 The main 
tool	 of	 the	 county	 government	 offices	 for	 this	
prevention is the professional aid (assistance) to 
the municipal bodies (see Figure 3)

Figure 3 – Professional aid and legal notices of 
the county (capital) government offices in 2019 
(Source: OSAP 2019)

Therefore, the role of court cases has remined very re-
stricted, and the majority of these cases are not sub-
mitted	by	the	county	(capital)	government	offices,	but	
by the judges of litigations and the ombudsman. Hence 
court cases are mainly based on the protection of sub-
jective rights (private interests) and not on the protec-
tion of public interests (see Table 1 and Figure 4).19 
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Table 1 Judicial review procedures of the Curia 
from 2012 to 2020 

Year Mainly protection of public interest Protection of public and private interests

Omission cases Judicial review of municipal 

decrees initiated by county 

government offices 

Judicial review of municipal 

decrees initiated by judges of 

litigation

Judicial review of municipal 

decrees initiated by the 

ombudsman

2012 5 34 10 0

2013 6 27 24 3

2014 13 10 9 1

2015 2 14 26 9

2016 0 24 22 1

2017 4 9 22 2

2018 4 6 21 1

2019 3 8 27 1

2020 3 6 23 0

Source: the author, based on Municipal Decree de-
cisions of the Curia, see: https://kuria-birosag.hu/
hu/onkugy)

Figure 4 – Judicial review procedures of the Curia 
from 2012 to 2020 (in total) 

2.2. NEW TOOLS FOR 

CENTRAL GOVERNMENT TO 

INTERVENE: DELIMITATION OF 

FINANCIAL AUTONOMY OF THE 

MUNICIPALITIES 

The paradigm of the relationship between central 
and local government was radically transformed 
by the new Hungarian Constitution, by the Fun-
damental Law.20 The former regulation was based 
on the passive role of the central government, but 
now it has responsibilities which provide it with 
strong and active intervention into local affairs. 

First of all, as I mentioned, a missed decision can 
be	 made	 up	 by	 the	 County	 Government	 Offic-
es. Although these procedures are rare (3-6 each 
year), it provides for the possibility of the central 
intervention. 

Secondly, if an obligation based on international 
law or European Law is jeopardised by the munic-
ipalities, the Government can do it instead. The 
main reason was that several omissions and in-

https://kuria-birosag.hu/hu/onkugy
https://kuria-birosag.hu/hu/onkugy
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fringements of the municipalities caused proce-
dures against (the central government of) Hungary 
at the European Court of Justice. To prevent these 
procedures, the Government has the possibility to 
take municipal decisions instead.21 Although it is 
clear that the political question doctrine could be 
applied for these cases, the resolution of the gov-
ernment can be sued by the municipalities. 

During the 2000s, municipal debt was a great chal-
lenge. The new Municipal Code, the Mötv. and the 
Act on the Economic Stability of Hungary have reg-
ulations to prevent municipal indebtedness. First 
of all, municipalities are not permitted to plan an 
annual	operational	deficit	in	their	budget,	deficits	
can be planned only for investments and develop-
ments. Secondly, permission of the Government 
is required for municipal borrowing (in principle). 
These resolutions cannot be sued by the munici-
palities. The investment decisions of municipali-
ties	are	subject	to	significant	control	by	the	(cen-
tral) government. This control is strengthened by 
the centralisation of the national management of 
the EU Cohesion Funds. Since the majority of lo-
cal investments and developments are co-funded 
by the EU cohesion funds, the central control is 
strengthened by the centralised management.22 
These tendencies were encouraged by the ASP 
system, which is a centrally monitored application 
centre for local budgeting and spending. 

3. TRANSFORMATION OF 

MUNICIPAL TASKS: STRONG 

CENTRALISATION AFTER 

2011/12 

After 2010, the newly elected Hungarian govern-
ment decided to reorganise the system of human 
public services. The main goal of the reform was to 
centralise the maintenance of public institutions 
in	the	fields	of	primary	and	secondary	education,	
health care and social care. Before 2010, most of 
the institutions were maintained by local govern-
ments: e.g. inpatient health care was a compul-

sory task of the counties, primary care was under 
the authority of the municipalities. According to 
government statements there were serious prob-
lems before 2010 in these sectors. The local gov-
ernments	lacked	sufficient	budgetary	resources	to	
maintain their institutions effectively and trans-
parently, therefore only the state administration 
could	 provide	 these	 public	 services	 at	 a	 unified	
high level of quality. Government decision-mak-
ers deemed that only central government control 
is able to ensure equal opportunities in these sec-
tors.23 The Government established agency-type 
central bodies and their territorial units to main-
tain institutions (e.g. schools, hospitals and nurs-
ing	homes)	in	the	aforementioned	three	fields:	

 - health care: National Institute for Quality- and 
Organisational Development in Healthcare and 
Medicines (reorganised in 2015 as the National 
Health Care Service Centre);

 - primary and secondary education: Klebelsberg 
Centre and the Directorates for the School Dis-
tricts for the maintenance of service providers; 

 - vocational	education:	National	Office	of	Voca-
tional Education and Training and Adult Learn-
ing and the (regional) Vocational Training Cen-
tres; 

 - social care and child protection: General Direc-
torate of Social Affairs and Child Protection.

Agencies are widely used types of non-minis-
terial central administration. These bodies are 
usually independent from Government to some 
extent, and are entitled to make rules and indi-
vidual decisions too. Their main advantage is that 
they	concentrate	on	a	few	specific	tasks,	while	the	
ministries can develop policies and adopt rules at 
a higher level.24 Furthermore, agencies as buff-
er	 organisations	 can	provide	 a	much	more	flexi-
ble framework of human resource management 
during personnel downsizing campaigns, which 
are rather frequent in Hungary.25 In spite of their 
(respective) autonomy, agencies often carry out 
political tasks and frequently operate under tight 
governmental or ministerial control.26

Another very important aspect of centralisation is 
the organisational power27 of the Government and 
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the minister overseeing these agencies. In accord-
ance with the Fundamental Law, the Government 
may establish government agencies pursuant to 
provisions laid down by law (Art. 15). The origin of 
this power is the authorisation of the Parliament to 
the Executive to implement its program in certain 
sectors and in general. For this purpose, the Govern-
ment must have an appropriate and well-construct-
ed administrative system. The transformation can 
be observed by an analysis of the annual budget of 
the Ministry of Human Capacities, which is now re-
sponsible for the centralised service provision.28 

Table 2 – Total expenditures (in HUF mil-
lion)29 of the budgetary chapter directed by 
the Ministry of Human Capacities 

Year Total expenditures (in HUF million) of the 

budgetary chapter directed by the Ministry of 

Human 

(formerly National) Capacities* 

2011 1,535,370.6

2012 1,949,650.5 

2013 2,700,363.9

2014 2,895,624.8

2015 3,049,902.2

2016 3,011,947.7

*	The	inflation	rate	was	3.9%	in	2011,	5.7%	in	2012,	
1.7% in 2013, and -0.9% in 2014 based on the data 
of	the	Hungarian	Central	Statistical	Office.30 

Source: Act CLXIX of 2010 on the Budget of the 
Republic of Hungary, Act CLXXXVIII of 2011, Act 
CCIV of 2012, Act CCXXX of 2013, Act C of 2014 
and Act C of 2016 on the Central Budget of Hungary 

In short, the maintenance agencies in these three 
sectors are rather tightly subordinated to the Gov-
ernment and more directly to the Minister of Hu-
man	Capacities.	This	influence	expands	to	the	ter-
ritorial units. Thus, the role of the municipalities 

has	 been	 significantly	 weakened,	 which	 is	 clear	
based on the municipal expenditures.31 In 2010 
the municipal expenditures were 12.5% of GDP 
and in 2017 only 6.3% (in the EU-28, municipal ex-
penditures were 11.9% of GDP in 2010 and 10.7% 
in 2017) (see Figure).
Figure 5 – Local government expenditures (as 
% of GDP) in the EU-28 and in Hungary be-
tween 2010 and 2017 

Source: Eurostat32 

This process has been strengthened by legislation 
after the COVID-19 pandemic. The regulation on 
local taxation was amended, and the shared reve-
nues from the vehicle tax have been centralised, 
while the most important local tax, local business 
tax, has been reduced for small and medium en-
terprises, thus local revenues were reduced and 
national incomes became more centralised. 

4. CONCLUSIONS 

The regulation on the relationship between cen-
tral and local government in Hungary has under-
gone	 significant	 transformation	 in	 the	 last	 dec-
ade. Although the government has robust tools to 
control local activities, the main transformation 
can	be	observed	 in	the	field	of	 the	public	servic-
es. The former municipality-based public service 
system was transformed into a centrally organised 
and provided model, thus the role of local govern-
ments in Hungary has decreased. 
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Abstract: The study includes the results of detailed research on 

what public service means among networked services. In this 

context, by means of a comprehensive analysis it defines the 

main conceptual elements, characteristics and the distinguish-

ing criteria of public services from other services. The study 

groups the types of public service on a theoretical basis. Us-

ing communications as an example, it demonstrates what state, 

public interest and public service elements remain in the market 

of these services, in the competitive market environment, after 

the liberalisation of public services. The main question exam-

ined is whether any public service content is necessary for the 

functioning of market competition on the basis of consumers, 

public policy, the state, the provision of services and market 

considerations, or whether liberalisation solves everything by 

placing a public supply system into market competition and pri-

vatising it. The research concludes that in all cases and types the 

public interest operation of the “former public service” still re-

quires certain public service elements, which the study presents 

along scientific grounds.

Keywords: networked public service, liberalisation, privatisa-

tion, state property, communications

1. PUBLIC SERVICE 

FOUNDATIONS OF NETWORK 

INDUSTRIES

The growing role of the state in economic and 
social policy was a perceptible process in the 20th 
century and is still experienced today. The con-
cept of public services developed at the beginning 
of	this	process	with	the	significant	transformation	
of the role of the state and public administration 
at the beginning of the 20th century, along with 
a fundamental change in structure and content. 
The basic goals of public services at that time were 
to eliminate and correct the failures and negative 
effects of market competition, and to preserve and 
strengthen the equilibrium of the market. 
The	first	scholarly	study	and	systematisation	of	public	
services is linked to Arthur Cecil Pigou (1910s, 1920s).1 
John Maynard Keynes’ work and theory as well as his 
economic model broadened the spectrum and oper-
ation of public services. According to Keynesianism, 
the development of public services and new job op-
portunities	in	the	field	of	public	services	can	have	a	
positive effect on the economy as a whole.2

Public services became important in the 1920s and 
1930s in the context of regulation and state inter-
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vention, as it was then that the public sector be-
gan to be more pronounced in the public macroe-
conomic policy that suppressed economic cycles.3 
This perception grew stronger after the Second 
World War, when, as the welfare state expanded, 
the system of public services became more exten-
sive in Western Europe through nationalisations in 
the public sector, and turned exclusive in Central 
and Eastern Europe within the socialist state sys-
tem and economy. In the 1950s, Paul A. Samuelson 
studied and developed the formalised theoretical 
foundations of the public good and public goods 
(related	to	public	finances	and	state	finances).
In developed market economies, the growing role 
of the “welfare state” and the extensive public 
service system have highlighted that together 
with the correction of the market, ensuring its 
equilibrium and successfully eliminating market 
weaknesses and failures, the state also limits and 
hinders the advantages and operation of market 
competition,	 i.e.	 the	 efficient	 use	 and	 allocation	
of resources in the welfare state is not optimal. In 
centrally planned economic systems, the “monop-
oly” of public services – i.e. by forcing the private 
economy into the public sector and via nationali-
sations essentially all economic services became 
part of the public sector, and therefore public ser-
vices did not differ from other services – clearly 
had	 a	 negative	 effect	 on	 efficiency,	 and	 market	
conditions were alien to this system. 

Based on the above duality of the functioning of 
the welfare state, and the successes and failures 
of state intervention in the economy, the proper 
design of the boundary between the market and 
the state has become an important question, to 
which several answers have been provided: Par-
allel to the theoretical systems for the correction 
and prudent reform of the welfare state, the views 
urging a complete structural change in the public 
service system, which called for widespread priva-
tisation and liberalisation, also strengthened.4

Based on the historical outlook, it is clear there is 
no	consensus	on	the	extent	to	which	state	influ-
ence in the provision of public services leads to the 
best result from a socio-economic point of view.
Similarly, there is no comprehensive consensus on 
the	definition	of	public	services,	and	the	concept	

does not take on meaning with one single and ex-
clusive	definition.
According	 to	 the	 general	 and	 broad	 definition,	
public services are activities in which, in addition 
to reaching a large number of consumers, the state 
plays	a	role	in	the	production	of	goods,	the	financ-
ing of the service or in the regulation of the mar-
ket in some form. Albeit in varying proportions, 
both the public and private sectors can participate 
in providing public services.5

In a similar approach, a public service is a service 
in which the nature of the community and the fact 
that the task of organising the services in that 
category falls to the public sector are decisive. It 
follows that these services must still be provided if 
they are not economical in economic terms.6

According	to	a	different	definition,	public	services	
are	defined	as	the	provision	of	tasks	that	–	under	
given conditions – require community organisa-
tion and serve common social needs.7	 This	 defi-
nition does not consider performing tasks in the 
absence	of	the	service’s	economic	efficiency	to	be	
a conceptual element.
According	 to	 a	 further	 definition,	 public	 service	
activities are activities which create new econom-
ic value and are connected to the production of 
pure or mixed public goods and related services, 
and which do not include activities carried out by 
the state in possession of public authority. The 
most important public services are manifested as 
a fundamental right in the constitutions of indi-
vidual	 countries.	Any	 service	 is	 legally	 classified	
as	a	public	service	by	the	state	through	a	specific	
procedure,	and	this	service	 is	provided,	financed	
or regulated by the state.8	This	definition	is	to	be	
treated with caution in that it does not consider 
a public authority activity to be a public service, 
and	it	must	be	defined	as	such	by	law	to	be	classi-
fied	as	a	public	service.	As	we	will	see	later,	under	
this	definition	certain	non-market	public	services,	
such as justice, do not fall within the scope of the 
concept, while the services and legal institutions 
of communications – with public-service content 
but	not	formally	classified	as	such	–	are	also	ex-
cluded from the concept.
According to the System of National Accounts (SNA) 
issued by the United Nations Statistical Commis-
sion, the characteristics of public services are that 



42 IA     2021    No. 1Communications as a networked public service – What is left of public service in a liberalised...

(a) they can be used equally by all members of the 
community or by a particular group of the commu-
nity, (b) they are generally used passively and do not 
require	a	specific	agreement	or	the	active	participa-
tion of those concerned, c) there is no competition 
between consumers to obtain the service.9 
Act CXXV of 2003 on Equal Treatment and the 
Promotion of Equal Opportunities provides a le-
gal	definition	of	public	services,	pursuant	to	Sec-
tion 3 (1) (d) of the Act “public service means a 
service provided under an obligation to contract 
aiming to satisfy the fundamental needs of the 
population, in particular the provision of elec-
tricity, natural gas, heat, water, waste water and 
waste treatment, sanitation, postal, and tele-
communication services, and public passenger 
transport provided by scheduled vehicles”. [The 
term is used by the law in two places among the 
substantive rules: public service organisations 
(including electronic communications service 
providers) are also obliged to adhere to the re-
quirement of equal treatment, and equal access 
to public services must be given special attention 
when preparing a local equal opportunities pro-
gram. (Sections 4, 31).]
The basic content of public services and the crite-
ria for distinguishing them from private services 
can be summarised as follows: 
a) Depending on the type of service, the state 

strives for the fullest possible provision with 
various regulatory guarantees and obligations, 
even by providing a replacement service.

b) There is a service obligation determined by le-
gal regulations, from which the service provider 
is usually only exempted in the case of guaran-
teed and detailed reasons.

c) If	the	conditions	of	use	specified	by	law	apply,	
the applicant cannot be excluded from the ser-
vice; this must also be ensured in the legal reg-
ulation.

d) The service provider is obliged to provide the 
service at a generally affordable price, without 
discrimination and on a continuous basis.

e) In the case of some public services, even market 
operation and affordable prices are excluded, 
i.e. it is impossible to operate the service ac-
cording to market aspects (for example, social 
administration, health care).

f) The service is of a general nature and closely re-
lated to the basic needs of the community, and 
to the exercise of a fundamental constitutional 
right or human right, as well as to the function-
ing and development of the economy.

g) A	specific	system	of	liability,	quality	and	other	
requirements, security and strategic elements 
shall apply to the service.

The	 different	 definition	 of	 public	 services	 and	
their separation from other (private) services can 
be traced back to the fundamental question of 
which services at a certain level of socio-economic 
and public policy development require the opera-
tion of a public supply mechanism within the state 
framework or guaranteed by the state.10 This, of 
course, presents a different picture for each age 
and country, so the range of public services is not 
constant and uniform. As an example of commu-
nications and universal service, while in most de-
veloped	 states	 this	 is	 just	 a	 goal,	 a	 small	 Pacific	
island	nation,	Niue,	has	been	the	world’s	first	“wifi	
nation” to provide free wireless internet access to 
its entire population since 2003, primarily from 
the registration fees for the .nu top level domain, 
and then from the license fee for the domain. By 
comparison, only seven years later did Finland in-
clude	–	fixed	–	broadband	access	 in	 its	universal	
service,	for	the	first	time	in	Europe.11

With regard to the performance of tasks within 
the state framework and the provision of non-
state public services regulated by the state, we can 
distinguish between the service and regulatory 
nature of the state.
According to the distinction between the ser-
vice-providing and the regulatory state, in the for-
mer model each public service is provided through 
the state or its own administrative bodies, or 
through public institutions and utilities, public 
companies or state-owned private entities connect-
ed to public administration. In these cases, the state 
is responsible for providing the service. The provi-
sion of certain public services by private organisa-
tions is also possible in the concept of the service 
state, typically in the form of an agreement or con-
tract containing special elements of public law. 
According to the model of the regulating state, the 
task of the state is to organise public services and 
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create the appropriate regulatory environment, 
not to provide public services directly. In this case, 
the state must ensure that the service in question 
is available and accessible (on an equal footing), 
primarily through the regulation of competition 
and services. The principle of equal access in le-
gal regulation is primarily manifested by the so-
called universal service.12

2. CLASSIFICATION OF PUBLIC 

SERVICES

Public services can be grouped in several ways. 
The	 first	 classification	 criterion	 is	 the	 form	 of	
ownership. According to the categories formed on 
this basis, we distinguish between:
h) public services provided by state and municipal 

actors,
a) public services provided by private actors, and 
b) those provided in a mixed model (even in 

sub-sectors such as the contracted service of 
private bus companies in local public transport).

In terms of funding, there are:
a) public	 services	 financed	 by	 the	 state	 or	 local	

government,
b) public	 services	financed	 by	 consumers	 or	 cus-

tomers, and
c) public services with mixed funding.

According to the range of users, public services 
can be used by a) everyone and anyone or b) spe-
cific	consumers	and	customers.13

With regard to the division according to the form 
of ownership, it should be noted that in terms of 
the content of public services and the performance 
of state tasks, the type of ownership structure is 
only a relative criterion for demarcation. This is 
because	 services	 cannot	 be	 classified	 as	 having	
a public service content solely based on whether 
the service in question is provided and runs in the 
context of state ownership, public ownership, pri-
vate ownership or mixed ownership. Namely, pub-
lic tasks and market public services today are gen-
erally provided by private organisations under the 

framework of their legal obligations in this con-
text, and state-owned companies providing public 
services	 (such	as	 the	Hungarian	Post	Office)	 can	
also	carry	out	profit-oriented	activities	(provided	
that their portfolio is treated separately from their 
public service and universal service activities).

In the case of division according to form of owner-
ship	and	financing,	the	ownership	structure	of	the	
service organisation and the service can be sepa-
rated. The ownership structure of the service pro-
vider is not decisive in terms of the public service 
nature of the activity – the content of the public 
service appears and must be examined in the state 
ownership, state monopoly, public service regula-
tion and foreclosure of competition on the market. 
This is because if the state ownership, monopoly 
and elimination of competition for the service re-
main unchanged, the privatisation of the public 
service	provider	per	se	does	not	 trigger	a	definite	
change in the market or “public sector structure”. 
Thus, “liberalisation” (“releasing” the provision of 
services onto the market) and “privatisation” (mak-
ing the organisation providing the services private-
ly owned) are not synonymous, and the public ser-
vice organisation, company and the state task – the 
public service – can be privatised independently.14

Communications	 services,	 and	 more	 specifical-
ly universal services – which undoubtedly have a 
public service content – are typically provided by 
private companies. The universal service in com-
munications is a service provided by private actors 
(market participants) in terms of ownership, and a 
mixed	system	in	terms	of	its	financing	(consumers	
pay for the service and the state compensates for 
part of the uneconomical provision of services). This 
service can be used by consumers and subscribers. 

Public services can also be paired with categories 
of	statistics	or	public	finance	for	the	classification	
of	public	administration	activities.	The	Classifica-
tion of the Functions of Government (COFOG)15 
lists and groups government functions.16 In this 
system, economic functions include, but are not 
limited to, postal services, telecommunications 
and the internet; the latter two categories corre-
spond to electronic communications.
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Public services can also be sorted by the way they 
are distributed. The mechanism for distributing 
public services, i.e. delivering them to consumers 
and ensuring their consumption, is basically done 
in two ways. Some public services reach the con-
sumer through non-market mediation. These are 
typically administrative public services provided 
by public administration organisations, provided 
that there are and have been efforts to use mar-
ket-based instruments in administrative-bureau-
cratic	distribution	processes	 to	 improve	 the	effi-
ciency of these services. The distribution of other 
public services is ensured by the market mecha-
nism – however, public service markets are gener-
ally imperfectly competitive.17

This division is essentially the separation of pub-
lic services into market (economic) and non-mar-
ket public services, which is one of the generally 
accepted	 and	 established	 classification	 systems.	
The basis of the division is the extent to which the 
market mechanisms prevail in connection with 
the given public service and its provision.

Among non-market public services, the market is 
not	typical,	the	services	that	can	be	classified	here	
are not the subject of a sale or exchange, and – in 
their purest form – the individual cannot be ex-
cluded from their consumption. The purest form 
and separated group of non-market public services 
is pure public goods. These are publicly consumed 
goods, no one can be completely excluded from 
their consumption, and their use is usually pos-
sible at no additional cost to any other individual 
(there are no additional costs for extending the 
service to additional persons). Classic examples of 
non-market-based pure public goods are nation-
al defence, certain environmental activities (such 
as measuring air pollution), disaster management 
and certain public health services. Public goods 
are thus types of goods and services that are in-
divisibly	 provided	 by	 the	 state	 for	 the	 benefit	 of	
the	 whole	 community,	 abstracted	 from	 specific,	
individual and market-based consumption needs, 
and if the provision of public goods is organised 
and maintained by the state, they are available 
without	 individual	 specific	use.18 Individual con-
sumption of public goods cannot be measured ac-
curately, for example, just as someone cannot be 

excluded from the “defence service”, nor can it be 
measured “to what extent” the army protected 
one or the other in a war situation, etc.
Depending on the level of social and economic de-
velopment, guaranteed health, education, social 
and welfare support, administrative and public 
order services as well as justice are not pure public 
goods, but also not market-based public servic-
es. Within the framework of the rule of law, one 
might think, for example, that justice is a basic 
public service that enriches the range of pure pub-
lic goods. However, this service, as well as the oth-
er mentioned examples, are provided on the ba-
sis of legal regulations, so in the absence of legal 
guarantees, individuals can in principle be physi-
cally excluded from their consumption. It should 
be noted, for example, that while health and social 
services can be provided by the market sector in 
private care (private doctor, private social or nurs-
ing home, etc.), in the case of administrative and 
judicial activities, the introduction of market pro-
cesses is inconceivable due to the public authority 
content of these activities.
The transitional group between pure public goods 
and private goods is the range of club goods or 
artificially	 scarce	goods,	where	 the	possibility	of	
exclusion from consumption applies, but the opti-
mal	size	of	artificial	scarcity	is	usually	more	than	
one person. Club goods include a common laundry 
room in a multi-occupational dwelling, a swim-
ming pool, or a cinema screening.

Public market services are services that can be 
used continuously by all members of a larger com-
munity under the same (or similar) conditions, 
which have been (and are) of course typically pro-
vided in a monopoly, stemming from the service 
infrastructure. From the perspective of the pub-
lic service operation, one essential feature of the 
service is that it has public service content and is 
subject to public law-based regulation, state inter-
vention and community control. 
Access by the community, by all members of so-
ciety, does not mean that everyone has the same 
quality of access to the public service on the mar-
ket, but the service provider cannot discriminate 
against consumers or areas that can only be served 
uneconomically, nor can it deny them the ser-
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vice, and its lower standard can only be based on 
objective economic, technical, technological, etc. 
circumstances and rationality (for example, an 
electronic communications service provider is not 
obliged to install a local loop with an optical cable 
on a farm far from the municipality if this is tech-
nically or economically irrational, but it is required 
to provide a simpler, universal service, a copper 
pair connection, even if it is not economical).
To ensure and develop the provision of market 
public services, the state has more direct means at 
its disposal if the service provider is state-owned, 
however,	 due	 to	 the	 equivalence	 of	 the	 efficien-
cy and operation of state-owned companies with 
the performance of private sector companies, the 
optimal framework for the provision and develop-
ment of public services is not always provided by 
the state-owned company. The privatisation of a 
state-owned company and the liberalisation of the 
service provision do not eliminate the public ser-
vice content of a service, the essential question in 
this regard is whether the public interest in the 
provision of public services is not harmed during 
the provision of services by private companies, or 
whether the provision of services within the private 
and	market	spheres	 is	more	efficient,	economical,	
etc. compared to the performance of public tasks.
In communications, the issue of service provision 
by public or private companies has already been 
decided	–	for	the	benefit	of	the	latter,	the	universal	
electronic communications service, which quali-
fies	as	a	market	public	service,	is	also	provided	by	
market participants. In many other industries, the 
market public service and universal service are 
still provided by state-owned companies. 

3. PUBLIC SERVICES IN THE 

EUROPEAN UNION

The European Union is based on the idea of free 
trade and provision of services between Member 
States. In one approach, the development of the 
European Community can be interpreted as the 
fulfilment	of	this	economic	“unification”	(customs	
union, common market, internal market, single 
market), the four fundamental freedoms. 

The oldest root of the European Union is therefore 
economic, and competition throughout the Union 
is one of the main objectives of European coop-
eration and its institutional system, among other 
political and other objectives.
Accordingly, in the legal sources, documents 
and “way of thinking” of the European Union, 
public services also appear as an impeding – but 
accepted – factor of competition on the market. 
This approach can also be seen in the wording, 
in the name of the concept that most closely cor-
responds to public services in EU terminology. In 
the EU, the term “public service” is rarely used,19 
the Community counterpart of this concept being 
service of general interest, which refers to a gen-
eral interest which overrides the “omnipotence” 
of competition20	 –	 and	 the	 classification	 of	 the	
interest as a public interest and a need to be sat-
isfied	through	a	public	service	is	a	matter	for	the	
Member States. Equivalence is approximate in the 
sense that public service is not 100% synonymous 
with service of general interest and, similarly, a 
combination of a market public service – a service 
of general economic interest and a non-market 
public service – and a service of general, non-eco-
nomic interest or nature is only based on a high 
degree of similarity, there is no complete concep-
tual agreement.

Article 1 of Protocol (No 26) of the TFEU contains 
an interpretative provision on services of general 
economic interest: 
“The shared values of the Union in respect of services 
of general economic interest within the meaning of 
Article 14 of the Treaty on the Functioning of the Eu-
ropean Union include in particular:
- the essential role and the wide discretion of na-
tional, regional and local authorities in providing, 
commissioning and organising services of general 
economic interest as closely as possible to the needs 
of the users;
- the diversity between various services of general 
economic interest and the differences in the needs 
and preferences of users that may result from differ-
ent geographical, social or cultural situations;
- a high level of quality, safety and affordability, 
equal treatment and the promotion of universal ac-
cess and of user rights.”
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This	 cannot	 be	 considered	 a	 legal	 definition	 or	 a	
definition	of	content,	nor	is	it	referred	to	as	such	in	
the European Union documents. In secondary leg-
islation and other sources, services of general eco-
nomic	interest	are	defined	as	services	of	public	eco-
nomic interest to which a Member State imposes 
public service obligations. These are market servic-
es within the scope of services of general interest.21 

According to the general information available on 
the European Union’s website, services of general 
interest	are	services	which	are	classified	as	public	
services by the authorities of the Member States 
and	which	are	therefore	subject	to	specific	public	
service obligations. Services of general interest 
fall into one of three categories: economic (e.g. 
post), non-economic (e.g. police, justice) and so-
cial (e.g. employment and social housing services). 
Social services of general interest can be both eco-
nomic and non-economic.22 
The	 European	 Commission	 defines	 services	 of	
general interest as services which are considered 
to be of general interest by the national, regional 
or local authorities of the Member States and are 
therefore	subject	to	a	specific	public	service	obli-
gation. The concept covers both economic activi-
ties and non-economic services. The latter are not 
subject	to	specific	EU	legislation	and	are	not	sub-
ject to the internal market and competition rules 
of the TFEU. However, certain aspects of organis-
ing these services may be covered by other general 
rules of the TFEU, such as the principle of non-dis-
crimination. Economic services of general interest 
are economic activities that result in the creation 
of public goods that would not be produced by the 
market without public intervention (or only under 
different conditions in terms of objective quality, 
safety, affordability, equal treatment or universal 
access).23

It is clear that the use of words and concepts of 
services of general interest / services of general 
economic interest in literature and in EU materi-
als is not completely uniform. Attempts have been 
made to resolve this at EU level, but a clear de-
marcation of categories and a fully consistent use 
of concepts are still noticeable by their absence. 
However the services of general interest “outside” 
the services of general economic interest are re-

ferred to (i.e. as services of general interest or ser-
vices of general non-economic interest), it is im-
portant that they do not fall within the scope of 
EU law, they are not governed by Community law. 

There are no explicit provisions on services of 
general interest, i.e. non-economic interest, in the 
primary sources of law of the European Commu-
nity, including the Treaties establishing the Eu-
ropean Communities and the TFEU. Services of 
general (non-economic) interest are therefore not 
covered by internal market, competition law and 
state aid rules. “Economic interest”, on the other 
hand, makes the scope of services of general eco-
nomic interest (“market”) and services of non-eco-
nomic (“non-market”) general interest less precise 
and	difficult	to	distinguish,	as	services	of	general	
non-economic	 interest,	 including	non-profit	 ser-
vices, also assume economic and commercial ac-
tivity. Therefore, the basis for distinguishing be-
tween services of general economic interest and 
services of general interest (non-market) is to be 
found	 in	 the	 “service-determining	 significance”	
of the economic interest within the given service, 
in the content, purpose and operation of the eco-
nomic activity, and in the role of the market struc-
ture related to the service. 

In	the	field	of	communications,	this	examination	
is not necessary for the universal service as it is 
mandatory for Member States to introduce it un-
der EU law. However, in other cases outside the EU 
obligation, the content of the general economic in-
terest, i.e. the public service content, depends on 
the discretion of the Member State. Depending on 
the division of competences set out in national law, 
Member States’ authorities have considerable dis-
cretion (discretionary power) at national, regional 
or local level to determine what constitutes a ser-
vice of general economic interest [(market) public 
service]. There are limits to this discretion imposed 
by EU law in harmonised sectors (such as commu-
nications). Where EU harmonisation rules only ap-
ply	to	certain	specific	services,	Member	States	have	
a	wide	margin	of	 discretion	 in	defining	ancillary	
services as services of general economic interest. 
As mentioned above, in the electronic commu-
nications sector, for example, Member States are 
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obliged to introduce universal service obligations 
under EU law, but have the discretionary power 
to	 define	 electronic	 communications	 services	 as	
services of general economic interest in addition 
to the provisions of the relevant Directive (i.e. the 
European Electronic Communications Code).

The fact that services of general non-economic 
interest are not covered by EU law may lead Mem-
ber States to classify their public services as such, 
and not as services of general economic interest. 
Whether	the	 incorrect	classification	happens	be-
cause of this interest or because of an error caused 
by	 demarcation	 or	 classification	 difficulties,	 the	
European Commission is entitled to determine the 
application of internal market and competition 
rules with regard to services of economic interest 
classified	“incorrectly”.	In	such	a	case,	the	service	
may be considered to be of general economic in-
terest by the Member State under the conditions 
set out in the relevant Union provisions.

The Commission and the Court of Justice of the 
European Union also have the power to act if the 
classification	 of	 a	 service	 as	 a	 service	 of	 general	
economic interest is based on a “manifest error”. 
In	the	field	of	communications	(or	related	audio-
visual	fields	due	to	convergence),	the	inclusion	of	
activities involving advertising, e-commerce, the 
use of premium rate telephone numbers (IDs) in 
games of chance, sponsorship or sales promotions 
(merchandising) as public service activities in the 
audiovisual sector is clearly one such discretion-
ary error.24 

4. STATE PROPERTY AND 

SERVICES MAINTAINED IN 

COMMUNICATIONS MARKET 

COMPETITION 

In the history of communications prior to priva-
tisation and liberalisation, the content of public 
services	was	clearly	identifiable:
The most characteristic communication servic-

es provided by the natural monopoly – and most 
widespread	 in	 terms	 of	 volume	 –	 was	 the	 fixed	
telephone service. Fixed telephones and the infra-
structure	of	 the	fixed	 telephone	network	 formed	
the basis and provided the key content for the 
market segment of the public telecommunica-
tions system (public telecommunications market 
service). Other market communications services 
either developed later on, in the period of liberali-
sation and privatisation, and were in demand then 
(such as the proliferation of radiotelephone servic-
es and equipment) or were services of lesser im-
portance for consumer, community and individual 
use	–	 such	 as	 scientific	 research,	meteorological	
and defence-related services. For a long time, 
there was no alternative or substitute service to 
the	fixed	telephone	service,	which	stemmed	from	
the fact that until the last third of the 20th cen-
tury – based on the level of technological devel-
opment and the very limited capacity provided by 
bandwidth	and	technical	possibilities	–	the	fixed	
telephone network was an indivisible network that 
could not be extended in parallel. In this respect it 
was a public utility network. The inability to devel-
op a parallel network meant infrastructure-based 
competition did not arise, network sharing and ac-
cess to alternative service providers were impossi-
ble, and therefore service-based competition was 
excluded. The so-called value-added and ancillary 
services	provided	over	a	fixed	telephone	network	
were	 mainly	 related	 to	 fixed	 telephone	 services	
(such as caller ID) and had no effect on the struc-
ture of the communications market.

The	public	 service	 nature	 of	 the	fixed	 telephone	
service was not based on the fact it was provided 
by the state, a public company or a public utility 
–	although	this	did	reflect	reality	in	Europe	at	the	
time – because, as seen above, the public service 
content of a service is not determined by the per-
son providing the service or its ownership back-
ground, etc. The public service content is to be 
found	 in	the	nature	of	 the	service,	and	the	fixed	
telephone	service	was	classified	as	such,	also	be-
cause it could not be substituted. Consequently, 
the fact that communications have been trans-
ferred from the public to the private sector under 
conditions of market competition via liberalisa-
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tion and privatisation does not automatically lead 
to a change or cessation of the public service con-
tent or nature of a given communications service.
Below I examine which communication services, 
legal institutions and areas of communications 
regulation have public service content today, fol-
lowing the extensive and successful liberalisation 
worldwide. The – surviving – public service con-
tent of the liberalised communication market and 
communication service system is particularly evi-
dent in the following areas, legal institutions and 
regulations.

It should be emphasised that the most important 
element of public service content following the 
liberalisation, privatisation and structural reform 
of communications is that if the market mecha-
nism, the structure of market competition, is not 
able	to	operate	the	whole	service	system	efficient-
ly or its “essential” sub-area at the given level of 
economic and social development, then the en-
forcement and regulation of public service guar-
antees becomes inevitable. 
When examining the legal institutions and regu-
lations presented below, I am seeking the public 
service aspects, content and nature, so – apart 
from the universal service and broadcasting for 
example	–	it	is	not	the	classification	or	non-clas-
sification	of	the	given	legal	institution	as	a	public	
service that matters (which in most cases is not 
applicable based on the content of the legal insti-
tution or regulation), but its relationship with the 
public service.

4.1. THE UNIVERSAL SERVICE

In connection with the universal electronic com-
munications service, I would like to begin by quot-
ing the preamble to the Code: “A fundamental re-
quirement of universal service is to ensure that all 
consumers have access at an affordable price to an 
available adequate broadband internet access and 
voice communications services, at a fixed location.” 
[recital (214)]. Public service content is the provi-
sion for all consumers and the adequacy and ap-
propriate price of the service. The mandatory con-
tent	of	the	service	is	the	adequate	fixed	voice	and	

broadband internet access service under the Code, 
which leaves it to the Member States to ensure that 
it is also provided to citizens “on the move” as part 
of the universal service. The universal service is 
regulated by the European Electronic Communi-
cations Code, and in Hungarian legislation in Act 
C of 2003 on Electronic Communications (herein-
after referred to as: Electronic Communications 
Act); further provisions, such as the designation 
of the universal service provider, are contained in 
the Decree of the President of the NMHH.
Under the rule of the Electronic Communications 
Act in force until 20 December 2020, in addition to 
the services that are part of the universal service, 
the universal service provider providing the uni-
versal electronic communications service – and 
the company qualifying as the designated univer-
sal postal service provider – was obliged to provide 
domestic telegram services. This service did not 
constitute the content of the universal electronic 
communications service, however, the universal 
electronic communications service provider was 
obliged to provide it in a way that is accessible to 
all [Section 125 (2) of the Electronic Communica-
tions Act, until 20 December 2020)]. The amend-
ment of the law carried out when implementing 
the Code also expresses how variable the scope 
of universal service is, i.e. the domestic telegram 
service has become marginally important, and its 
public service content has “disappeared”.25

4.2. FINITE RESOURCES

4.2.1. SPECTRUM MANAGEMENT

Radio	frequency	spectrum	is	a	limited	finite	nat-
ural26 resource. Its use does not also mean its 
“consumption”, because it is not exhausted when 
used, it does not decrease, and it does not run out 
(so a frequency band freed up can be reused). The 
seemingly large radio spectrum is limited due to 
the possibilities of the available technology, the 
diversity of radio services and uses, the demand 
for spectrum they generate, the different frequen-
cy bands and the wave propagation and operating 
constraints of geographical areas and topograph-
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ical differences, etc. The limited nature of this 
resource is alleviated by the fact that a frequency 
band used in a given area can be used elsewhere 
at the same time after a certain distance. Improp-
er, unplanned use of the radio spectrum, or if the 
spectrum is not used, will result in a waste of re-
sources.
Considerations and decisions on frequency use 
options must lie in the public interest, of which 
national security, public security, the protection 
of life, health and property, the national economy, 
including the communication services, the pro-
ductive	and	service	sectors	(especially	traffic	and	
transport) and public interest aspects of informa-
tion, education sport and entertainment play a 
key role among the components of public interest 
in terms of frequency use.27 Radio spectrum is the 
exclusive property of the state28 and, according to 
recital (107) and Article 45 of the Code, is a scarce 
public	 resource	 with	 significant	 social,	 cultural	
and economic market value.
Based on the above, the public service content 
of	spectrum	management	can	be	 identified	most	
generally	in	the	fact	that	the	state-owned	finite	re-
source is distributed in accordance with the public 
interest. Setting spectrum management solely on 
market conditions is precluded by the limited na-
ture of the spectrum and its state ownership.

Spectrum management can be divided into ci-
vilian and non-civilian spectrum management 
subsystems. In civilian spectrum management, 
the purpose of the frequency use is to achieve 
economic	benefits,	usually	via	an	electronic	com-
munications activity or the provision of a service. 
For this reason, the use of frequencies for civilian 
purposes may also be referred to as commercial 
use of frequencies (this is the common term in the 
official	 terminology	of	Western	Europe,	overseas	
and the European Union).
A special type of civilian frequency use is broad-
casting,29 the use of radio spectrum for broadcast-
ing purposes. At present, television programmes 
and channels (audiovisual media services) are 
broadcast in Hungary using digital technology, 
and the digital switchover (in terrestrial broad-
casting as well as on other platforms) has taken 
place. In the vast majority of cases, radio media 

services are still broadcast using analogue tech-
nology, in some cases in simulcast mode, i.e. in 
addition to analogue broadcasting, the media ser-
vice is available on a digital platform too (e.g. in-
ternet platform or digital cable TV network, IPTV 
network; the spread of digital terrestrial radio 
broadcasting: DAB, DAB+ is yet to come).
The public service aspects of broadcasting are re-
lated to the type and content of the distributed 
media	service.	A	well-defined	 type	of	media	ser-
vice is the public media service. One of the aims 
of the public media service is to broadcast socially 
and culturally comprehensive content for “every-
one” (addressing as many social strata and cultur-
ally distinct groups and individuals as possible). In 
view of this objective, as well as its other objec-
tives set out in the media regulation,30 it can be 
concluded that the public media service provider 
provides a public service.31 
In Hungary, the operation of the DVB-T digi-
tal terrestrial broadcasting network and its free 
broadcasting for consumers – which has replaced 
free	analogue	broadcasting	–	satisfies	a	basic	so-
cial need (by distributing certain media services 
of “elementary” television channels, i.e. public 
media services and media service providers with 
significant	 powers	 of	 influence),	 based	 on	which	
it can be considered a service with public service 
content. 
Public service radios are distributed in Hungary 
via both analogue and digital broadcasting, which 
can also be considered a service with public service 
content. The digital broadcasting of public service 
radios has taken place in and around Budapest, 
and approximately 38 % of the population has the 
opportunity to listen to digital radio broadcasts 
with a suitable device.

In non-civilian spectrum management, the pur-
pose of the frequency use is to support the per-
formance of important state tasks. In domestic 
practice, these state duties comprise tasks of na-
tional defence, national security, police (including 
general police, counter-terrorism, and internal 
crime prevention and detection), professional dis-
aster management, correctional services, customs 
and	financial	investigation,	and	government	com-
munication services.32 The scope of non-civilian 
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spectrum	 management	 organisations	 is	 defined	
by law. This includes: a) defence forces, b) the na-
tional security services, c) domestic crime preven-
tion and detection body, d) the counter-terrorism 
body, e) the general police body, f) the profession-
al disaster management body, g) the correctional 
services body, h) the customs and investigative 
bodies of the National Tax and Customs Admin-
istration, and i) the government communications 
provider for the closed law enforcement network, 
the K-600/KTIR Communication and Information 
System	and	the	unified	digital	radio	communica-
tion system.33

The performance of national defence and law 
enforcement tasks is considered a (non-market) 
public service, therefore the related spectrum 
management can be considered as having public 
service content, and even as pure public goods. 
Government communications services (some of 
which fall within the domain of spectrum man-
agement) are covered in point 4.3. 

4.2.2. IDENTIFIER MANAGEMENT

Electronic	 communication	 identifiers	 in	 gener-
al,	 and	numbering,	 play	 a	 significant	 role	 in	 the	
proper transmission of information within and 
between	 networks.	 Identifiers	 are	 a	 prerequisite	
for the operation of services, as they ensure dis-
tinctions can be made between networks, service 
systems and, in particular, subscribers. Differen-
tiation can be based on numbers, names and ad-
dresses. The name and address are alphanumeric 
identifiers	 that	can	contain	numbers,	 letters	and	
symbols, while the number indicates a name or 
address, but consists of digits only. The name ba-
sically	means	the	identification	and	distinction	of	
the	final	destination	of	the	information	transmis-
sion,	and	the	address	is	the	identification	applied	
at management level in the telecommunication 
network.34 The IP address, email address and do-
main	name	are	not	considered	identifiers.	
Identifiers	(numbers	or	a	series	of	characters)	can	
be	expanded	indefinitely	in	principle,	but	identifi-
ers	are	considered	a	finite	resource,	firstly	because	
expanding	and	changing	 the	 range	of	 identifiers	
involves huge costs in practice and requires exten-

sive technical requirements and developments. 
Secondly,	 identifiers	 are	 based	 on	 international	
coordination and number and address ranges al-
located in international organisations based on 
agreed numbering plans. And thirdly, the eco-
nomic, business interest and pecuniary rights re-
lated to numbers and addresses are increasingly 
important	aspects	among	identifiers.35

Identifiers,	like	radio	spectrum,	are	the	sole	prop-
erty of the state.36 Their regulation, distribution 
and management also affect the usability of elec-
tronic communications infrastructure, the quality 
of services, consumer satisfaction and the eco-
nomic interests of service providers. The public 
service	aspect	of	identifier	management	is	based,	
on the one hand, on the simple fact that the uni-
versal service as a telephone service provided as a 
public service also requires a telephone number. 
However, this in itself does not yet underpin the 
public service content. The public service content 
of	 identifier	management	 is	 that	 the	 responsible	
management	of	these	state-owned	finite	resources	
is a condition for the operation of communications 
and the assertion of the related public interest, 
which would be endangered by the distribution of 
identifiers	on	a	market	basis	only	without	special	
state regulation or intervention.

4.2.3. NUMBER PORTABILITY

Due	 to	 its	 connection	 with	 identifiers,	 the	 legal	
institution of number portability is covered here.
Number portability is a means of facilitating a 
change in provider, allowing a subscriber to re-
tain an existing subscriber number if they wish to 
use the subscriber service from another electronic 
communications service provider. Number porta-
bility must be requested by the subscriber and is 
free of charge. The cost-based fee for the portabil-
ity, which may be determined by the transferring 
service provider, shall be paid by the receiving ser-
vice provider to the transferring service provider.
Number portability is a means of stimulating 
competition that ensures that the economic in-
terests associated with call numbers are upheld. 
Stimulating competition can be considered a gen-
eral public interest and goal, but the public service 
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content and aspect of number portability beyond 
this	cannot	be	identified.

4.3. GOVERNMENT AND 

CENTRALISED COMMUNICATION 

SERVICES

A government communications activity is an 
electronic communications activity related to a 
government network,37 and a government com-
munications service is an electronic communica-
tions	 service	 provided	 to	 users	 specified	 by	 law	
using a government network that is physically or 
logically separate from the public communica-
tions network. 

Government communications activities may be 
performed by government communications ser-
vice providers and those entitled to perform sepa-
rate communications activities.38 The government 
communications service provider in Hungary is 
the National Infocommunications Service Compa-
ny Ltd. (hereinafter referred to as: NISZ Zrt.) and 
the Pro-M Professional Mobile Radio Company 
Ltd.	 in	 relation	 to	 the	unified	digital	 radio	 com-
munication system.39

The Minister responsible for e-government con-
cludes a public service contract with the govern-
ment communications service provider on behalf 
of the Government, the minimum content of 
which	is	to	define	the	scope	of	government	com-
munications services and government communi-
cations networks covered by the contract.40 The 
service catalogue and the public service task map 
of the service provider are available on the website 
of NISZ Zrt. for the entitled parties.41

The National Telecommunications Backbone Net-
work (hereinafter referred to as: NGT) provides 
electronic	 communications	 services	 not	 satisfied	
by another government network for users obliged 
to use a government communications service.42 
NGT is operated by MVM NET Zrt. The compa-
ny operates based on three pillars: it ensures the 
internal technological telecommunications net-
work of the Hungarian Independent Transmis-

sion Operator Company Ltd. (MAVIR) serving its 
transmission system management activities. In 
addition, the MVM NET network ensures, among 
other things, the trouble-free operation of the tel-
ecommunications system used to serve the gov-
ernment network, e-government, the Hungarian 
parliamentary, local government and European 
Parliament elections, as well as several critical 
government services. The third pillar is provided 
by the fact that MVM NET utilises the free capac-
ities of its national telecommunications backbone 
network to provide telecommunications services 
to its wholesale customers.43

The scope of centralised IT and electronic com-
munications	services	is	defined	by	law,44 and these 
are provided by NISZ Zrt. and IdomSoft Informati-
kai	Zártkörűen	Működő	Részvénytársaság	(central	
providers) to the ministries and the Government 
Office	 of	 the	 Prime	Minister.	NISZ	Zrt.	 uses	 the	
“most ordinary” electronic communications ser-
vices	(fixed	and	mobile	telephones,	internet)	from	
market service providers. The Minister respon-
sible for e-government and the central provider 
enter into a public service contract for the tasks, 
in	which	the	parties	fix	the	scope	of	the	required	
services, their basic professional and technical 
content and the duration of their performance and 
provision.	A	working	group	may	be	set	up	to	define	
the tasks covered by the contract and to monitor 
their performance.45 
Government and centralised communications ser-
vices are related to the operation of the state, they 
serve it, therefore their public service content is 
clear and requires no further explanation.

4.4. ASYMMETRIC 

COUNTERBALANCING OF 

MARKET POWER, SIGNIFICANT 

MARKET POWER

Symmetric regulation applies equally to all mar-
ket participants, regardless of their market power, 
whereas asymmetric obligations apply to mar-
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ket	 participant(s)	 with	 significant	 market	 power	
and are imposed by the regulatory authority in 
the context of a market analysis procedure. The 
obligations for the global wholesale communica-
tions market constitute a special set of obligations 
which all electronic communications service pro-
viders may be subject to (symmetrical), yet which 
are not imposed by law, but by a regulation (asym-
metrical).
The	procedure	for	defining	and	analysing	the	mar-
ket,	identifying	service	providers	with	significant	
market power46 (hereinafter: SMP providers) and 
imposing obligations on them is one of the mar-
ket regulation procedures. SMP providers may be 
subject to one or more obligations primarily in re-
lation to the wholesale market and services. If the 
objectives of effective competition and electronic 
communications regulation would not be achieved 
through wholesale obligations, obligations could 
also be imposed on retail services (e.g. obligation 
to set a maximum retail price, prohibition of un-
justified	tying).
State intervention in market competition through 
asymmetric or ex-ante regulation is based on the 
need to enforce the public interest in the opera-
tion of communications services and the sector in 
a liberalised market environment, by means other 
than general competition law.
Ensuring	the	choice	of	intermediary	was	a	specific	
SMP	obligation	related	to	the	fixed	telephone	ser-
vice in the communications regulation. The legal 
institution has lost its importance due to the de-
velopment of market competition, so it has been 
removed from the scope of regulation both at the 
EU and domestic level.47

In the framework of market-based public services, 
the most effective common method of state in-
tervention and economic administration is price 
regulation,	which	significantly	 limits	 the	pricing	
of the economic organisation.48 Price regulation 
undoubtedly has a public service content, and is 
an essential tool, i.e. one that allows public inter-
vention to affect the value of the services.
Price regulation is therefore a regulatory tool that 
can directly affect the level of charges for basic and 
related ancillary services. This regulatory option 
implies the use of different price control tools and 

cost accounting obligations, since cost-orientation 
and the controllability of charges allow for the ap-
plication	of	a	number	of	specific	pricing	methods	
in the context of obligations: These include the 
method of benchmarking using cost models based 
on the price of another service provider, as well as 
the method of retail minus, RM, based on the price 
of the related retail service. Two large groups of 
cost models are used in the price regulation system 
of electronic communications: the so-called Fully 
Distributed Costs (FDC) method and the Long Run 
Incremental Costs (LRIC) method.
Pursuant to the Hungarian electronic communi-
cations regulations, the regulatory authority may 
impose a cost-recovery and price regulation obli-
gation on certain interconnection and access ser-
vices as a SMP obligation. 

With regard to retail prices (subscriber fees), 
it	 should	 be	 noted	 that	 in	 the	field	 of	 electronic	
communications in Hungary there is no regula-
tory price within the framework of the universal 
service, while in public service sectors such as gas 
or electricity services, services and products are 
officially	 priced.	 Here,	 the	 two-element	 pricing	
method49	(fixed	basic	fee	and	variable	fee	element	
according to consumption), price cap regulation 
and price discrimination50 (typically peak and off-
peak charging) are still common price regulation 
and public service pricing methods.

4.5. INTEROPERABILITY, 

STANDARDISATION, 

INTERFACES

The condition for the uniformity and interopera-
bility of networks is standardisation and the use 
of interfaces.
Standardisation	 is	 an	 institution	 that	 defines	 a	
complete set of communications networks, tech-
nologies, terminals and other devices, which has 
become	 fully	 international	 in	 the	 field	 of	 com-
munications, moving away from national frame-
works. The application of standards can signif-
icantly facilitate the market entry and market 
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activities of service providers, and the application 
of harmonised standards in the network and ser-
vice	is	also	a	significant	advantage	in	market	and	
economic competition processes.
Through the interfaces, not only can the imple-
mentation of interconnection and access to net-
works	 be	 ensured	more	 efficiently,	 but	 based	 on	
the interfaces, both new and old technologies 
and services can be applied side by side in exist-
ing and continuously evolving network systems.51 
This	finding	applies	to	so-called	network	interfac-
es, another type of interface in communications 
regulation is the subscriber interface, the network 
interface on which the service provider provides 
the user with subscriber access to the electronic 
communications network.
Thus, without standardisation and the use of (net-
work) interfaces, the operation and cooperation of 
communication networks would not be ensured 
and the public interest here would be damaged, 
and all this clearly realises the public service con-
tent of these communication service components.

4.6. COMMUNICATIONS 

TRACK-LINE AND TRACK-TYPE 

STRUCTURES

Special types of structure include electronic 
communications structures. A track-line and 
track-type electronic communications struc-
ture is formed by the cladding, support, pro-
tection and signalling structures of the wired 
connection of the electronic communications 
network.52 The public service aspect of the reg-
ulation of these communications structures is 
that the coercive content of the universal service 
(affordable	fixed	telephony	and	fixed	broadband	
internet access) requires a track-line network, 
while under the Code, optional services falling 
within the scope of universal service at the dis-
cretion of a Member State require a track-type 
network. Moreover, the regulation of track-line 
or track-type structures of the communication 
infrastructure is vital for the proper functioning 
of the communication. 

4.7. COMMUNICATIONS 

DATA PROTECTION, DATA 

PROCESSING, SAFETY OF 

COMMUNICATIONS

The general data protection regulation and the 
sectoral and communications regulation of pro-
tecting and processing of personal data derive 
from the fundamental right to the protection of 
personal	data.	In	this	respect,	what	this	field	has	
in common with public services is that in many 
cases the latter can also be traced back to a funda-
mental right (for example, health care and defence 
can be derived from the right to life).
In addition, an element that can be considered to 
have a public service content due to its relation-
ship	with	a	public	service	can	be	identified	in	the	
communications data protection regulation: the 
obligation to retain data. The purpose of commu-
nications providers’ data retention obligations for 
law enforcement, national security and defence 
purposes is to ensure that the investigating au-
thority,	prosecutor’s	office,	court	and	the	national	
security service can request data in order to per-
form their statutory tasks, i.e. the retention and 
provision of data are necessary for the provision of 
public services – justice, national security.
It should be noted that the European Union, simi-
larly to the uniform EU rules on general data pro-
tection,53 is working on developing directly appli-
cable	data	protection	rules	in	the	field	of	electronic	
communication54 According to the European Com-
mission’s proposal for a regulation on privacy and 
electronic communications, the regulation applies 
to the processing of electronic communications 
data in connection with the provision and use of 
electronic communications services and to data re-
lating to end users’ terminals. The proposal does 
not	contain	any	specific	provisions	on	data	reten-
tion. Therefore, Member States are free to apply or 
establish national data retention frameworks, such 
as those on targeted retention measures, provided 
that they comply with Union law, taking into ac-
count the relevant case-law of the Court of Justice.55



54 IA     2021    No. 1Communications as a networked public service – What is left of public service in a liberalised...

Notes

1  Pigou, A. C. The Economics of Welfare: Volume I. New York, NY: Cosimo Inc., 2005, p. 350, pp. 363-364, pp. 372-373, pp. 377-378, 

pp. 386-392, p. 404, p. 406 (original edition: Pigou, Arthur, C.: The Economics of Welfare: Volume I. London, Macmillan and Co., 1920).

2  Muller, J. Z. Adam Smith in His Time and Ours. Princeton, New Jersey, Princeton University Press, 1995, p. 199; Coase, R. H. Essays 

on Economics and Economists. Chicago, The University of Chicago Press, 1995, p. 8, p. 30, p. 163; Bruni, L. Civil Happiness: Economic 

and Human Flourishing In Historical Perspective. Abingdon, Oxon, Routledge, 2006, p. 93-94; Porter, T. & Ross, D. (eds.) The Cam-

bridge History of Science, Volume 7: The Modern Social Sciences. (The Cambridge History of Science), Cambridge, CB: Cambridge 

University Press, 2003, p. 181, p. 284; Laffont, J-J. Fundamentals of Public Economics. Cambridge, Massachusetts, MIT Press, 1988, p. 

11; Collard, David: Pigou and future generations: a Cambridge tradition. Cambridge Journal of Economics Vol. 20. No 5., (September 

1996), pp. 585-597.

3  Stigler, G. J. Piac és állami szabályozás. [Market and state regulation] (selected essays), Budapest, Közgazdasági és Jogi Könyvki-

adó, 1989, p. 317; Vigvári, A. Közpénzügyeink. [Our public finances] Budapest, KJK-KERSZÖV Jogi és Üzleti Kiadó Kft., 2005, p. 83; 

Niehans, J. A History of Economic Theory: Classic Contributions, 1720-1980. Baltimore, Maryland, The John Hopkins University Press, 

1994, pp. 428-429; Brown, V. C. & Jackson, McLeod P. Public Sector Economics. Oxford, OX: Blackwell Publishers, 1990, (4th edition), p. 

34; Weingast, B. R. & Wittman, D. (eds.) The Oxford Handbook of Political Economy. Oxford, OX: Oxford University Press, 2006, p. 986.

4  Lapsánszky, A. A közszolgáltatások közigazgatás-tudományi alapjai. A piaci közszolgáltatások szervezése és igazgatása. [The 

foundations of public services in the discipline of public administration. The organisation and management of market public servic-

es] Budapest, Dialóg Campus, 2019, pp. 39-41. https://nkerepo.uni-nke.hu/xmlui/bitstream/handle/123456789/14670/A_kozszolgal-

tatasok_kozigazgatas-tudomanyi_alapjai_2019.pdf?sequence=1 (downloaded on 11 August 2020).

5  Valentiny, P. A közszolgáltatások szabályozásáról. Híradástechnika, [The regulation of public services. Telecommunication]  Vol-

ume LIX., 2004/11. p. 2. http://www.hiradastechnika.hu/data/upload/file/2004/2004_11/HT0411-2.pdf (downloaded on 11 August 

2020).

6  Dietz, F., Kirchhof, A., Molnár, I. & Stecné Barati, I. Jelenkori közszolgáltatás-szervezési alternatívák. [Organisational alternatives 

for public services today] Budapest, Faculty of Public Services, Budapest Corvinus University, 2011, p. 5. https://dtk.tankonyvtar.

hu/bitstream/handle/123456789/3022/26_Jelenkori_kozszolgaltatas_szervezesi_alternativak.pdf?sequence=1&isAllowed=y (down-

loaded on 11 August 2020).

7  Horváth, M. T. Közszolgáltatások szervezése és igazgatása. Tankönyv a köztisztviselők továbbképzéséhez. [Organisation and 

management of public services. Coursebook for further training of public servants.] Budapest, 2007. pp. 3-12., referenced by: Nyikos, 

Gy. & Soós. G. G.: A közszolgáltatás-szervezés, a közfeladat-ellátás stratégiai szervezési ismeretei. [Public service organisation and 

strategic organisation of public service provision] Kormányzati tanulmányok. [Government Studies] University of Public Service, 

2018, p. 6. http://real.mtak.hu/89943/1/Kozszervezes2018.pdf (downloaded on 11 August 2020).

8  Hoffman, I. Önkormányzati közszolgáltatások szervezése és igazgatása. [Organisation and management of local government 

public services] Budapest, ELTE Eötvös Kiadó, 2009, quoted by: Nyikos, Gy. & Soós, G. G.: A közszolgáltatás-szervezés, a közfela-

dat-ellátás stratégiai szervezési ismeretei. [Public service organisation and strategic organisation of public service provision] Ko-

rmányzati tanulmányok. [Government Studies] University of Public Service, 2018, p. 6.

9  Nyikos, Gy. & Soós, G. G. A közszolgáltatás-szervezés, a közfeladat-ellátás stratégiai szervezési ismeretei. [Public service organ-

isation and strategic organisation of public service provision] Kormányzati tanulmányok. [Government Studies] University of Public 

Service, 2018, pp. 6-7. The European Union version of the SNA is the European System of National and Regional Accounts, which 

defines public services in the same way as above.

10  Nemec, J. & Wright, G. Közösségi pénzügyek. [Community financing] Budapest, Aula Kiadó, 2000, (Original title and publication: 

Nemec, J. & Wright, G. (eds.): Public Finance: Theory and Practice in Central European Transition, NISPAcee, 1997), p. 21; Savas, E. S. 

Privatizáció. Hogyan vonuljon ki az állam a gazdaságból? [Privatisation. How should the government withdraw from the economy?] 

Budapest, Akadémiai Kiadó, 1993, p. 129-132; Cullis, J. & Jones, Ph. Közpénzügyek és közösségi döntések. [Public finances and com-

munity decisions] Budapest, Aula Kiadó Kft., 2003, p. 150-169; Szontagh V. A közigazgatási jogtudomány tankönyve. (I. kötet: Jogtu-

dományos alapvetés) [Public administration law, a textbook (Volume I., Legal foundations], Debreceni Tudományegyetemi Nyomda, 

1948, p. 81; Boér E. Magyar közigazgatási jog. (Általános rész), [Hungarian public administration law. (General part)], Kolozsvár, Stief 

Jenő és Társa Papirosáruházának Könyvnyomdája, 1908, pp. XXVIII - XXX; Magyary Z. Magyar Közigazgatás (A közigazgatás szerepe a 

XX. sz. államában. A magyar közigazgatás szervezete, működése és jogi rendje.), [Hungarian Public Administration (The role of public 

https://doi.org/10.7208/chicago/9780226051345.001.0001
https://doi.org/10.7208/chicago/9780226051345.001.0001
https://doi.org/10.1017/S1053837208000370
https://doi.org/10.1017/S1053837208000370
https://doi.org/10.1017/chol9780521594424
https://doi.org/10.1017/chol9780521594424
https://doi.org/10.1017/chol9780521594424
https://doi.org/10.1093/oxfordjournals.cje.a013636
https://doi.org/10.1093/oxfordjournals.cje.a013636
https://doi.org/10.1093/oxfordhb/9780199548477.001.0001
https://nkerepo.uni-nke.hu/xmlui/bitstream/handle/123456789/14670/A_kozszolgaltatasok_kozigazgatas-tudomanyi_alapjai_2019.pdf?sequence=1
https://nkerepo.uni-nke.hu/xmlui/bitstream/handle/123456789/14670/A_kozszolgaltatasok_kozigazgatas-tudomanyi_alapjai_2019.pdf?sequence=1
http://www.hiradastechnika.hu/data/upload/file/2004/2004_11/HT0411-2.pdf
https://dtk.tankonyvtar.hu/bitstream/handle/123456789/3022/26_Jelenkori_kozszolgaltatas_szervezesi_alternativak.pdf?sequence=1&amp;amp;isAllowed=y
https://dtk.tankonyvtar.hu/bitstream/handle/123456789/3022/26_Jelenkori_kozszolgaltatas_szervezesi_alternativak.pdf?sequence=1&amp;amp;isAllowed=y
http://real.mtak.hu/89943/1/Kozszervezes2018.pdf


55IA     2021    No. 1 Communications as a networked public service – What is left of public service in a liberalised...

administration in a 20th century state. The organisation, operation and legal procedures of Hungarian public administration)] Buda-

pest, Királyi Magyar Egyetemi Nyomda, 1942, p. 174; Weber, M. Gazdaság és társadalom. (A megértő szociológia alapvonalai.) 2/1. 

A gazdaság, a társadalmi rend és a társadalmi hatalom formái. [Economy and society. (The foundations of understanding sociology.) 

2/1. Economy, social order and forms of social power.], Budapest, Közgazdasági és Jogi Könyvkiadó, 1992, pp. 30-32.

11  Nagy, Cs. I. Az egyetemes szolgáltatás metamorfózisai. [Metamorphosis of universal service] In: Valentiny, P. & Kiss, F. L. & Nagy, 

Cs. I. (eds.) Verseny és szabályozás [Competition and regulation] 2010, Budapest, Institute of Economics, Hungarian Academy of 

Sciences, 2011, p. 121. http://real.mtak.hu/6788/1/teljes.pdf (downloaded on 11 August 2020).

1 Mbit Internet access a universal service in Finland from the beginning of July. A finn Közlekedési és Kommunikációs Minisztérium 

sajtóközleménye. [Press release of the Finnish Ministry of Transport and Communication]https://www.lvm.fi/en/-/1-mbit-internet-

access-a-universal-service-in-finland-from-the-beginning-of-july-782612 (downloaded on 11 August 2020).

12  Nyikos, Gy. & Soós, G. G. A közszolgáltatás-szervezés, a közfeladat-ellátás stratégiai szervezési ismeretei. [Public service organ-

isation and strategic organisation of public service provisions] Kormányzati tanulmányok. [Government Studies] University of Public 

Service, 2018, p. 8.

13  Kiss, N. A minőségi  közszolgáltatások hozzájárulása a versenyképességhez. [Contribution of quality public services to com-

petitiveness] Budapest, Public Employment Service, 20 July 2011, http://www.employmentpolicy.hu/resource.aspx?resourceID=252_

minosegi (downloaded on 11 August 2020). 

14  PAPP, I. (ed.) Szolgáltatások a harmadik évezredben. [Services in the third millennium], Budapest., Aula Kiadó, 2003; ILLÉS, M. A 

közszolgáltató vállalatok gazdasági szabályozása. [Regulation of public service companies], Budapest, Aula Kiadó, 2000; EHRLICH, 

É. Tanulmányok a közlekedés és az infokommunikáció témaköréből. (Európai Tükör Műhelytanulmányok 85. sz.), [Studies in the topics 

of transportation and infocommunications. (‘Európai Tükör’ Working Papers, 85.)], Budapest, Integration Strategy Working Group 

of the Prime Minister’s Office, 2001; EHRLICH, É. (ed.) Az infrastruktúra helyzete az Európai Unió hat országában. Európai Műhe-

lytanulmányok [State of infrastructure in six countries of the European Union. European Working Papers], Publication of the Prime 

Minister’s Office and the National Development Office, Budapest, 2005; GÓMEZ-IBÁÑEZ, J. A. Regulating Infrastructure: Monopoly, 

Contracts, and Discretion. Cambridge, Massachusetts, Harvard University Press, 2003; SHY, O. The Economics of Network Industries. 

Cambridge, CB: Cambridge University Press, 2001; DE JONG, H. W. & Shepherd, W. G. (eds.) Pioneers of Industrial Organization: How 

the Economics of Competition and Monopoly Took Shape. Cheltenham, Glos, Edward Elgar Publishing Limited, 2007; WINKLER, K. 

Negotiations with Asymmetrical Distribution of Power: Conclusions from Dispute Resolution in Network Industries. (Contributions to 

Economics), Heidelberg, Physica-Verlag, 2006; PARKER, D. (ed.) Privatization in the European Union: Theory and Policy Perspectives. 

London, Routledge, 1998; GERADIN, D. The Liberalization of State Monopolies in European Union and Beyond. Hague - London, Klu-

wer Law International (European Monographs, 23), 2000; PROSSER, T. The Limits of Competition Law: Markets and Public Service. 

Oxford, OX: Oxford University Press, 2005; ELLIG, J. & Kalt, J. P. (eds.) New Horizons in Natural Gas Deregulation. Westport, CT: Prae-

ger Publishers, 1996; STEHMANN, O. Network Competition for European Telecommunications. Oxford, OX: Oxford University Press, 

1995; SPULBER, N. & Sabbaghi, A. Economics of Water Resources: From Regulation to Privatization. (Natural Resource Management 

and Policy), Norwell, Massachusetts, Kluwer Academic Publishers, 1998, (2nd edition); LANE, Jan-Erik The Public Sector: Concepts, 

Models and Approaches. London, SAGE Publications Ltd, 2000, (3rd edition); Starkie, D. Airport regulation and competition. Journal 

of Air Transport Management, Vol. 8. No. 1., (January 2002), pp. 63-72; Künneke, R. W. Electricity Networks: How “Natural” is the Mo-

nopoly? Utilities Policy, Vol. 8. No. 2., (June 1999), pp. 99-108; Dismukes, D. E. & Kleit, A. N. Cogeneration and electric power industry 

restructuring. Resource and Energy Economics, Vol. 21. No. 2., (May 1999), pp. 153-166; Dismukes, D. E., Cope, R. F. & Mesyanzhinov, 

D. Capacity and Economies of Scale in Electric Power Transmission. Utilities Policy, Vol. 7. No. 3., (November 1998), p. 155-162. 

15  https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Classification_of_the_functions_of_government_

(COFOG) (downloaded on 11 August 2020).

16  For matching public services with COFOG categories see Kiss op cit 10, pp. 22-23.

17  Valentiny, P. A hálózatos közszolgáltatások szabályozási reformjáról. [The regulatory reform of networked public services] In: 

Valentiny, P., Kiss, F. L. & Halustyik, A. (eds.) Verseny és szabályozás [Competition and regulation] 2007. Budapest, Institute of Eco-

nomics, Hungarian Academy of Sciences, 2007, p. 235. http://real.mtak.hu/10477/1/teljes.pdf (downloaded on 11 August 2020).

18  SAVAS, E. S. Privatizáció. Hogyan vonuljon ki az állam a gazdaságból? [Privatisation. How should the government withdraw from 

the economy?] Budapest, Akadémiai Kiadó, 1993, p. 49.

19  For example, mentioned only once in the Treaty on the Functioning of the European Union (TFEU), in Article 93.

http://real.mtak.hu/6788/1/teljes.pdf
https://www.lvm.fi/en/-/1-mbit-internet-access-a-universal-service-in-finland-from-the-beginning-of-july-782612
https://www.lvm.fi/en/-/1-mbit-internet-access-a-universal-service-in-finland-from-the-beginning-of-july-782612
http://www.employmentpolicy.hu/resource.aspx?resourceID=252_minosegi
http://www.employmentpolicy.hu/resource.aspx?resourceID=252_minosegi
https://doi.org/10.5860/choice.41-2921
https://doi.org/10.5860/choice.41-2921
https://doi.org/10.1017/CBO9780511754401
https://doi.org/10.1017/CBO9780511754401
https://doi.org/10.4337/9781847206961
https://doi.org/10.4337/9781847206961
https://doi.org/10.1007/3-7908-1744-9
https://doi.org/10.1007/3-7908-1744-9
https://doi.org/10.1007/3-7908-1744-9
https://doi.org/10.4324/9780203058954
https://doi.org/10.4324/9780203058954
https://doi.org/10.1093/acprof:oso/9780199266692.001.0001
https://doi.org/10.1093/acprof:oso/9780199266692.001.0001
https://doi.org/10.1007/978-94-011-4866-5
https://doi.org/10.1007/978-94-011-4866-5
https://doi.org/10.4135/9781446220085
https://doi.org/10.4135/9781446220085
https://doi.org/10.1016/S0969-6997(01)00015-1
https://doi.org/10.1016/S0969-6997(01)00015-1
https://doi.org/10.1016/S0957-1787(99)00013-2
https://doi.org/10.1016/S0957-1787(99)00013-2
https://doi.org/10.1016/S0928-7655(99)00003-2
https://doi.org/10.1016/S0928-7655(99)00003-2
https://doi.org/10.1016/S0957-1787(98)00010-1
https://doi.org/10.1016/S0957-1787(98)00010-1
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Classification_of_the_functions_of_government_(COFOG)
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Classification_of_the_functions_of_government_(COFOG)
http://real.mtak.hu/10477/1/teljes.pdf


56 IA     2021    No. 1Communications as a networked public service – What is left of public service in a liberalised...

20  Of course, the European Union has long been more than just an economic union, and this is also reflected in the relevant (primary) EU 

sources of law in the context of services of general economic interest. According to Article 14 of the TFEU: “(...) given the place occupied 

by services of general economic interest in the shared values of the Union as well as their role in promoting social and territorial cohesion, 

the Union and the Member States, each within their respective powers and within the scope of application of the Treaties, shall take care 

that such services operate on the basis of principles and conditions, particularly economic and financial conditions, which enable them to 

fulfil their missions. (...)”, and pursuant to Article 37 of the Charter of Fundamental Rights of the European Union: “the Union recognises 

and respects access to services of general economic interest (...) in order to promote the social and territorial cohesion of the Union”.

21  Szabó, J. Állami támogatás és közszolgáltatási kötelezettség az Európai Unió belső piacán: az általános gazdasági érdekű szolgál-

tatások szabályozásáról. [State funding and public service obligations in the internal market of the European Union: the regulation of 

services of general economic interest). In: Valentiny. P., Kiss, F. L. & Nagy, Cs. I. (eds.) Verseny és szabályozás [Competition and Reg-

ulation] 2013, Budapest, Institute of Economics, Hungarian Academy of Sciences, 2014, p. 62,  http://old.mtakti.hu/file/download/

vesz2013/teljes.pdf, 60. (downloaded on 15 April 2021).

22  https://ec.europa.eu/info/topics/single-market/services-general-interest_hu#definitionofservicesofgeneralinterest (download-

ed on 11 August 2020). 

23 Commission Staff Working Document – Guide to the application of the European Union rules on state aid, public procurement 

and the internal market to services of general economic interest, and in particular to social services of general interest, 22.https://

ec.europa.eu/competition/state_aid/overview/new_guide_eu_rules_procurement_hu.pdf (downloaded on 11 August 2020).

24  Communication from the Commission on the application of State aid rules to public service broadcasting

25  According to data of the Central Statistical Office, the number of telegrams recorded by the post office fell to less than half 

between 2016-2019 (from 83,000 to 31,000 per year): https://www.ksh.hu/docs/hun/xstadat/xstadat_evkozi/e_onp005.html (down-

loaded on 15 April 2021). The relevant data of the uniform infocommunications, media and motion picture statistical database 

(http://ehmmsa.nmhh.hu/, 15 April 2021) (which also includes telegrams recorded by the universal electronic communications ser-

vice provider) show a similar volume and trend.

26  The scarce communication resources can be divided into two main parts. Radio frequencies (or, in a sense, identifiers) are scarce 

resources on a natural basis, and scarce resources based on technology are those whose rights of ownership or use are suitable for 

preventing competitors from entering the market, or squeezing them from the market/competition. Technically, the communication 

network infrastructure itself is a finite resource. Beke, N., Choma, A., Mádi, I., Pálinkás, J, & Zágonyi, L.: A hírközlési piaci verseny, a 

hírközlési szolgáltatók közötti viszonyrendszer, a hírközlési nagykereskedelmi piac és a hálózati infrastruktúra igazgatása. [Market 

competition in telecommunication, the relationship between telecommunication service providers, the wholesale market of tele-

communication and the management of network infrastructure.] In: Lapsánszky (ed.): op. cit. 30, (2013) pp. 266-267.

27  Bajó, J., Győrbíró, L., Madarász, E., Nyárády, G. & Vári,  P.: Korlátos erőforrásokkal való gazdálkodás az elektronikus hírközlésben. 

[Management of finite resources in electronic communication], In: Lapsánszky (ed.): op. cit. 30, (2013) pp. 185-186.

28  Section 4 (1) k) of Act CXCVI of 2011 on National Assets.

29  According to Act LXXIV of 2007 on the Rules of Broadcasting and Digital Switchover, “broadcasting transmission shall mean the 

media service distribution in the course of which analogue or digital radio or audiovisual programmes are transmitted to the subscrib-

er or user, by means of a terrestrial transmission system that uses radio frequencies – other than frequencies allocated primarily for 

satellite services – and usually enabling one-way data transmission (...)”.

30  Section 83 of Act CLXXXV of 2010 on Media Services and the Mass Media.

31  This is also supported by the fact that the public media service provider itself (Duna Médiaszolgáltató Nonprofit Zrt.) designates 

its basic task under Section 98 (1) of the Media Services and Mass Media Act – the achievement of public service objectives – as 

the public service in the disclosure list made available in fulfilment of its obligation under the regulation on electronic freedom of 

information. http://dunamsz.hu/kozerdeku/?lang=hu_hu# (downloaded on 15 April 2021).

32  Lapsánszky, A. (ed.): Hírközlés-szabályozás, hírközlés-igazgatás hazánkban és az Európai Unióban. [Regulation and management 

of telecommunication in Hungary and the European Union], Budapest, Volters Kluwer, 2013, p. 231.

33 Section 2 of Decree 12/2011 (XII. 16) NMHH on the rules of non-civilian spectrum management and on organisations under 

non-civilian spectrum management.

34  Lapsánszky, A. (ed.) Hírközlés-szabályozás, hírközlés-igazgatás hazánkban és az Európai Unióban. [Regulation and management 

of telecommunication in Hungary and the European Union]. Budapest, Volters Kluwer, 2013, p. 249.

http://old.mtakti.hu/file/download/vesz2013/teljes.pdf
http://old.mtakti.hu/file/download/vesz2013/teljes.pdf
https://ec.europa.eu/info/topics/single-market/services-general-interest_hu#definitionofservicesofgeneralinterest
https://ec.europa.eu/competition/state_aid/overview/new_guide_eu_rules_procurement_hu.pdf
https://ec.europa.eu/competition/state_aid/overview/new_guide_eu_rules_procurement_hu.pdf
https://www.ksh.hu/docs/hun/xstadat/xstadat_evkozi/e_onp005.html
http://ehmmsa.nmhh.hu/
http://dunamsz.hu/kozerdeku/?lang=hu_hu


57IA     2021    No. 1 Communications as a networked public service – What is left of public service in a liberalised...

35  Ibid. 251.

36  Section 4 (1) k) of Act CXCVI of 2011 on National Assets.

37  The communication networks for government purposes are the National Telecommunications Backbone Network, the Unified 

Digital Radio Communication System, the Closed Law Enforcement Network, the Public Net and the K-600/KTIR Communication and 

Information System – Annex 1 of Government Decree 346/2010 (XII. 28) on Government Networks.

38  Those entitled to separate communications activities and the networks operated by them are listed in Annex 2 of Government 

Decree 346/2010 (XII.28) on Government Networks, for example: in the case of the military national security operations network, 

the Military National Security Service.

39  Section 3 of Government Decree 346/2010 (XII.28) on Government Networks.

40  Section 5 of Government Decree 346/2010 (XII.28) on Government Networks.

41  https://nisz.hu/szolgaltatasok/telekommunikacio (downloaded on 15 April 2021).  

42  Section 21 of Government Decree 346/2010 (XII.28) on Government Networks.

43  http://mvm.hu/bemutatkozas/mvm-csoport/mvm-net-tavkozlesi-szolgaltato-zrt/ (downloaded on 15 April 2021).

44  Annex 1 and 3 of Government Decree 309/2011 (XII.23) on Centralised IT and Electronic Communications Services.

45  Section 4–5 and point A) 2.5 and 2.6 of Annex 1 and Annex 2 of Government Decree 309/2011 (XII.23) on Centralised IT and 

Electronic Communications Services.

46  Lee, S. & McBride, S. (ed.) Neo-Liberalism, State Power and Global Governance. Dordrecht, Netherlands, Springer, 2007, p. 56, p. 

194; Gómez-Ibáñez, J. A. Regulating Infrastructure: Monopoly, Contracts, and Discretion. Cambridge, Massachusetts, Harvard Univer-

sity Press, 2003, pp. 5-8., p. 107, p. 153, p. 159, p. 197, p. 214, p. 216, pp. 248-249, p. 252, p. 253; Rosefielde, S. Comparative Economic 

Systems: Culture, Wealth, and Power in the 21st Century. Malden, Massachusetts, Blackwell Publishers Inc., 2002, p. 29, p. 185, p. 262; 

Pirrong, S. C. The Economics, Law, and Public Policy of Market Power Manipulation. Norwell, Massachusetts, Kluwer Academic Pub-

lishers, 1996, p. 6, p. 8, pp. 11-12, p. 20, p. 24, p. 32, p. 64, pp. 75-76, p. 235; Shy, O. The Economics of Network Industries. Cambridge, 

CB: Cambridge University Press., 2001, p. 7, pp. 105-109; Singer, H. J. The Competitive Effects of a Cable Television Operator’s Refusal 

to Carry DSL Advertising. Journal of Competition Law and Economics, Vol. 2. No. 2., (June 2006) pp. 301-331; Easter, K. W., Rosegrant, 

M. W. & Dinar, A. Formal and Informal Markets for Water: Institutions, Performance, and Constraints. World Bank Research Observer, 

Vol. 14. No. 1. (February 1999), pp. 99-116; Price, C. W Competition and regulation in the UK gas industry. Oxford Review of Economic 

Policy, Vol. 13. No. 1., (Spring 1997), pp. 47-63.

47  In Hungary it is no longer part of the regulation either; the law implementing the Code – Act LXXXV of 2020 – repealed the 

relevant section of the Electronic Communications Act (Section 111) with effect from 21 December 2020.

48  BROWN, S. J. & Sibley, D. S. The Theory of Public Utility Pricing. Cambridge, CB: Cambridge University Press, 1986, p. 4, p. 26, p. 44, 

p. 45, pp. 164-167; KNIEPS, G. & Brunekreeft, G. (eds.) Zwischen Regulierung und Wettbewerb: Netzsektoren in Deutschland. Heidelberg, 

Physica-Verlag, 2003, (2nd edition), p. 2, p. 36, p. 41, p. 51, p. 53, p. 74, p. 97, p. 261; MITCHELL, B. M. & Vogelsang, I. Telecommunications 

Pricing: Theory and Practice. Cambridge, CB: Cambridge University Press, 1991, pp. 16-17, p. 19, p. 65, p. 150, pp. 167-168; LAFFONT, 

J-J. & Martimort, D. The Theory of Incentives: The Principal-Agent Model. Princeton, New Jersey, Princeton University Press, 2002, p. 

18; LAFFONT, J-J. & Tirole, J. Competition in Telecommunications. Cambridge, Massachusetts, MIT Press, 2000, p. 3; MCNAMARA, J. R. 

The Economics of Innovation in the Telecommunications Industry. New York, NY: Quorum Books, 1991, p. 26, p. 47, p. 66, pp. 88-89, 

pp. 93-94, p. 101, pp. 105-106, p. 136, pp. 149-150; NOAM, E. M. & Wolfson, A. J. (eds.) Globalism and Localism in Telecommunications. 

Amsterdam, AE: Elsevier Science B. V. (North Holland), 1997, p. 80, p. 132, p. 134, p. 151; VAITILINGAM, R. (ed.), Bergman, L., Doyle, Ch., 

Gual, J., Hultkrantz, L., Neven, D., Röller, L-H. & Waverman, L. Europe’s Network Industries: Conflicting Priorities: Telecommunications. 

Monitoring European Deregulation 1. London, Centre for Economic Policy Research, 1998, p. 81, pp. 97-99, p. 125; Baumol, W. J. & Lee, 

K. S. Contestable Markets, Trade, and Development. World Bank Research Observer, Vol. 6. No. 1. (January 1991), pp. 1-17; Günther, K.: 

Az összekapcsolási- és előfizetői díjszabályozás elvei. [Principles of regulating charges for connection and subscription] Magyar Távkö-

zlés, Vol. 1998/8, pp. 32-36; Nyevrikel, E.: Árképzési elvek és tendenciák (Piaci szempontok - költségorientáció). [Pricing principles and 

tendencies (Market considerations - cost orientation)] Magyar Távközlés, Vol. 2000/1, pp. 32-34.

49  GRUBER, H. The Economics of Mobile Telecommunications. Cambridge, CB: Cambridge University Press, 2005, p. 183, p. 195, p. 

222; CAVE, M. E., Sumit K. M. & Vogelsang, I. (eds.) Handbook of Telecommunications Economics. Volume 1: Structure, Regulation and 

Competition. Amsterdam, AE: Elsevier Ltd., 2002, p. 258, p. 440, p. 444, pp. 450-451, p. 527, p. 596; BIJL, P. & Peitz, M. Regulation and 

Entry into Telecommunications Markets. Cambridge, CB: Cambridge University Press, 2002, p. 2, pp. 7-8, p. 29, p. 35. p. 39, p. 51, pp. 

https://nisz.hu/szolgaltatasok/telekommunikacio
http://mvm.hu/bemutatkozas/mvm-csoport/mvm-net-tavkozlesi-szolgaltato-zrt/
https://doi.org/10.1007/978-1-4020-6220-9
https://doi.org/10.1007/978-1-4020-6220-9
https://doi.org/10.5860/choice.41-2921
https://doi.org/10.5860/choice.41-2921
https://doi.org/10.1002/9780470693667
https://doi.org/10.1002/9780470693667
https://doi.org/10.1002/9780470693667
https://doi.org/10.1002/9780470693667
https://doi.org/10.1017/CBO9780511754401
https://doi.org/10.1017/CBO9780511754401
https://doi.org/10.1093/wbro/14.1.99
https://doi.org/10.1093/wbro/14.1.99
https://doi.org/10.1093/wbro/14.1.99
https://doi.org/10.1093/oxrep/13.1.47
https://doi.org/10.1093/oxrep/13.1.47
https://doi.org/10.1017/CBO9780511666773
https://doi.org/10.1017/CBO9780511666773
https://doi.org/10.1007/978-3-642-57341-5_1
https://doi.org/10.1007/978-3-642-57341-5_1
https://doi.org/10.1017/CBO9780511599002
https://doi.org/10.1017/CBO9780511599002
https://doi.org/10.1515/9781400829453
https://doi.org/10.1515/9781400829453
https://doi.org/10.1515/9781400829453
https://doi.org/10.1093/wbro/6.1.1
https://doi.org/10.1093/wbro/6.1.1
https://doi.org/10.1017/cbo9780511493256
https://doi.org/10.1017/cbo9780511493256
https://doi.org/10.1017/cbo9780511493256
https://doi.org/10.1017/cbo9780511493256


58 IA     2021    No. 1Communications as a networked public service – What is left of public service in a liberalised...

53-54, p. 105, pp. 158-161, pp. 165-166, p. 169; SAPRONOV, W. & Read, W. H. (eds.) Telecommunications: Law, Regulation, and Policy. 

Stamford, CT: Ablex Publishing Corporation, 1998, pp. 135-137, p. 141, p. 163, p. 166; MILLWARD, R. Private and Public Enterprise in 

Europe: Energy, Telecommunications and Transport, 1830-1990, Cambridge, CB: Cambridge University Press, 2005, p. 250; Vickers, 

J. Regulation, Competition, and the Structure of Prices. Oxford Review of Economic Policy, Vol. 13. No. 1. (Spring 1997), pp. 15-26; 

Hartley, N. & Culham P. Telecommunications Prices Under Monopoly and Competition. Oxford Review of Economic Policy, Vol. 4. No. 

2., (Summer 1988), pp. 1-19.

50  GROSSMAN, P. Z. & Cole, D. H. (eds.) The End of a Natural Monopoly: Deregulation and Competition in the Electric Power Indus-

try. Abingdon, Oxon, Elsevier Science Ltd 2003, p. 136; LOW, L. The Economics of Information Technology and the Media. Singapore, 

Singapore University Press - World Scientific Publishing, Ltd. 2000, pp. 57-61; Hartley, N., Culham P. Telecommunications Prices 

Under Monopoly and Competition. Oxford Review of Economic Policy, Vol. 4. No. 2., (Summer 1988), pp. 1-19; Vickers, J. Regulation, 

Competition, and the Structure of Prices. Oxford Review of Economic Policy, Vol. 13. No. 1. (Spring 1997), pp. 15-26; Price, C. W Com-

petition and regulation in the UK gas industry. Oxford Review of Economic Policy, Vol. 13. No. 1., (Spring 1997), pp. 47-63.

51  Lapsánszky, A. (ed.) Hírközlés-szabályozás, hírközlés-igazgatás hazánkban és az Európai Unióban. [Regulation and management 

of telecommunication in Hungary and the European Union], Budapest, Volters Kluwer, 2013, pp. 265-266.

52  Section 188 (105) of the Electronic Communications Act.

53  Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons 

with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General 

Data Protection Regulation).

54  The European Commission’s proposal: Regulation of the European Parliament and of the Council concerning the respect for 

private life and the protection of personal data in electronic communications and repealing Directive 2002/58/EC (Regulation on 

Privacy and Electronic Communications).

55  Article 2 and explanatory memorandum 1.3. of the Proposal for a Regulation on Privacy and Electronic Communications.

https://doi.org/10.1017/cbo9780511493256
https://doi.org/10.1017/CBO9780511497124
https://doi.org/10.1017/CBO9780511497124
https://doi.org/10.1093/oxrep/13.1.15
https://doi.org/10.1093/oxrep/13.1.15
https://doi.org/10.1093/oxrep/4.2.1-a
https://doi.org/10.1093/oxrep/4.2.1-a
https://doi.org/10.4324/9780203484166
https://doi.org/10.4324/9780203484166
https://doi.org/10.1142/4075
https://doi.org/10.1142/4075
https://doi.org/10.1093/oxrep/4.2.1-a
https://doi.org/10.1093/oxrep/4.2.1-a
https://doi.org/10.1093/oxrep/13.1.15
https://doi.org/10.1093/oxrep/13.1.15
https://doi.org/10.1093/oxrep/13.1.47
https://doi.org/10.1093/oxrep/13.1.47




60 IA     2021    No. 1Rifts and deficits – lessons of the historical model of Hungary’s administrative justice

Abstract: The establishment of independent administrative courts 

at the beginning of 2020 was repealed by Parliament, including the 

underlying constitutional provisions, it is still the ordinary courts 

(including the Supreme Court – Curia) that handle legal disputes of 

administrative nature. The article introduces the historical model 

of Hungary’s administrative justice (between 1884 and 1949), em-

phasising its limited use as an example for the current challenges. 

We cannot speak of continuous historical evolution. It is more ac-

curate to talk about fragments or fragmented short time periods. 

The changes and reform plans from 27 February 1884 (the “birth-

day” of Hungary’s administrative justice) are analysed in the arti-

cle. The different proposals from the jurisprudence and the only 

administrative court itself are explained in detail. The role similar 

to the constitutional courts aspired by the administrative court is 

also examined. An important declaration from all of the judges of 

the administrative court (in 1947), according to which the court 

would not apply legal regulations violating a person’s natural and 

inalienable rights listed in the Act I of 1946, is also analysed.

Keywords: Administrative justice in Hungary, lower administra-

tive courts, royal administrative court, historical model of judi-

cial review of administrative acts, unrealised extension of the 

administrative court’s powers, protection of fundamental rights 

by the administrative court.

1. INTRODUCTORY THOUGHTS

1.1. Since Hungary’s transition to democracy in 
1989, hardly any area (or institution) of the coun-

try’s public law and state administration has been 
subject to such vicissitudes as administrative jus-
tice. Even the Constitutional Court declared in 
its Decision no. 22/2019 (VII. 5.): “Restoring the 
independence of the administrative court system 
has been continuously debated by the profession 
since Hungary’s transition to democracy.”1 It is 
indeed	 difficult	 to	 keep	 track	 of	 all	 the	 changes	
that have affected the organisation, powers and 
procedures of judicial control over administrative 
decisions, and of judicial protection against public 
administration, in the past 30 years.2 The estab-
lishment of independent administrative courts at 
the beginning of 2020 could have been the most 
sweeping of these changes, but Parliament re-
pealed the underlying constitutional provisions, 
the act dedicated to administrative courts, and 
also the law stipulating the relevant transitional 
regulations.3 So the planned change was blocked: 
it is still ordinary courts (including the Curia) that 
handle legal disputes of an administrative na-
ture. But for 65 years, initially a Financial Court 
and then an Administrative Court were in oper-
ation at the highest judicial level. The institution 
and activity of a separate administrative court are 
considered major achievements of Hungary’s his-
torical constitution. It is now widely known that 
the abolition of the Administrative Court in 1949 
was one of the measures leading to the communist 
dictatorship. 
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1.2. Any semblance of dedicated administra-
tive justice ended when the administrative and 
labour courts, which had been relatively inde-
pendent, were disbanded as of 31 March 2020.4 
The “mock mixed” system introduced in 2012-
135 had shown at least a few signs of separate 
administrative courts (albeit under a shared 
roof with labour courts). But the new forums 
that emerged after 1 April 2020 unfortunately 
maintained one of the most problematic solu-
tions of the planned separate administrative 
court system: county/capital courts are charged 
with handling first-instance administrative 
cases based on regional/territorial competenc-
es. Furthermore, the residents of 12 counties 
must travel rather far, i.e. outside the county of 
their residence, if they want to launch adminis-
trative court procedures, which have become a 
common legal remedy in the wake of the trans-
formation of public administration procedures. 
In addition, two courts (the Metropolitan Court 
and the Budapest Regional Court) are located in 
the capital city, which means that there are only 
six courts with divisions dedicated to adminis-
trative cases outside Budapest. 
In view of what has become constant experimen-
tation by the legislator, the question arises as to 
whether the origins and historical models of ad-
ministrative justice in Hungary can provide useful 
examples. In other words: are any of the lessons 
and experiences learned while organising and es-
tablishing administrative courts nationwide still 
valid? This is the subject of the following short 
overview, with which I hope to contribute to the 
constant quest in the area of Hungary’s adminis-
trative justice. 

2. HISTORICAL MODEL OF 

HUNGARY’S ADMINISTRATIVE 

JUSTICE – AN EXAMPLE OF 

LIMITED USE 

2.1. The historical model of Hungary’s adminis-
trative justice, which evolved between 1884 and 

1949, is of limited use as an example for the cur-
rent	challenges.	 In	 fact,	 it	 is	difficult	 to	speak	of	
continuous historical evolution; it would be more 
accurate to talk about fragments or short time pe-
riods.	 If	we	wanted	to	find	a	date	of	origination,	
that would be 27 February 1884, the day that could 
be called the birthday of Hungary’s administrative 
justice. That is when the Royal Hungarian Finan-
cial	 Administrative	 Court	 convened	 for	 the	 first	
time, marking the start of the era in Hungary’s 
state and legal history when administrative de-
cisions could be overruled and judgements could 
be passed on the lawfulness of such decisions via 
court procedures. That is why we must go back to 
1884 when examining the forerunners and devel-
opment of administrative justice.6 

It is easy to work out that the above date was 15 
years after the drafting of Act IV of 1869 on exer-
cising judicial powers. Fifteen years elapsed before 
the National Assembly, the political decision-mak-
ers of that time, gathered the courage to allow ju-
dicial control over one part of a single adminis-
trative	area	(financial	administration).	This	could	
be one of the lessons of the history of Hungary’s 
administrative justice: the passing of the laws 
that governed the powers of Hungary’s adminis-
trative judges was an extremely slow process, and 
this was often burdened with major compromises. 
After	 the	 launch	of	 financial	 administrative	 jus-
tice, it took another decade or more for a general 
administrative court and judicial procedures to be 
introduced. 

2.2. The basic problem, i.e. the total lack of 
first-instance	 (or	 lower)	 administrative	 courts,	
had emerged back in 1883-84. This phenomenon 
lingered for 150 years, as no independent, dedi-
cated administrative courts were set up then, or 
between the two world wars, or after 1990. Both 
the Financial and the Administrative Court op-
erated as separate courts at the same level as the 
Curia, the country’s highest court. But they had 
no lower-ranked organisations, and there was 
no preceding administrative procedure by other 
(“ordinary”)	 courts.	 The	 first-instance	 proceed-
ing was the only procedure by a central court. 
The bill aimed at establishing an administrative 
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court had referred to lower courts, but the Nation-
al Assembly removed that reference during the 
debate of the bill. The powers of the court were 
listed exhaustively, i.e. the administrative areas 
not	specifically	listed	were	not	subject	to	judicial	
protection by the new court. The administrative 
court was not authorised to judge police, law en-
forcement or construction activities, or property 
protection issues, so its tools for legal protection 
were limited. 

Comparing	 the	 first	 administrative	 court	 with	
current	 institutional	 requirements	 confirms	 that	
the old institution simply could not be copied or 
adopted in our age. Hungary had no written con-
stitution then, so there was no itemised catalogue 
of fundamental rights until Act I of 1946. The 
country was not a party to the European and in-
ternational system for protecting human rights, 
so no supranational court or community of states 
was active in this regard. There was no code of ad-
ministrative procedures. (Just consider how easy 
it is to consult any procedural act, but these were 
not available back then.) There was no regulated 
public administration system, which also means 
that public administration was subordinated to 
law through this single court only, even though its 
powers were strongly limited. 

As another important difference, a Constitu-
tional Court or similar institution was missing 
throughout the historical era, whereas Hunga-
ry’s administrative justice after 1990 is uncon-
ceivable without the role of the Constitutional 
Court, which passed a number of important de-
cisions besides declaring an omission and abol-
ishing the previous act on administrative pro-
cedures, which had limited any judicial review. 
I refer especially to Decision 39/1997 (VII. 1.) by 
the	Constitutional	Court,	which	confirmed	that	
a court was authorised to review administrative 
deliberations. But besides this decision, which 
provided for legal remedies against adminis-
trative rulings, the Constitutional Court has 
passed at least 10 further imperative decisions 
which forced or allowed Parliament to establish 
or strengthen the conditions of administrative 
justice from time to time. 

2.3. Without an actual Constitutional Court, the 
old administrative court had to (or could) assume 
an ersatz Constitutional Court’s role. This role 
was tested in 1947 when a Court’s Statement (or 
Declaration) was issued in support of the human 
rights	defined	in	the	preamble	to	Act	I	of	1946	on	
Hungary’s form of government as a republic (the 
so-called “small Constitution”). The administra-
tive court would probably have been disbanded 
anyway (as happened in all countries occupied by 
the Soviet Union), but its stalwart resistance ex-
pressed by the above-mentioned declaration of 
support for the protection of rights probably has-
tened	its	abolition,	which	finally	came	in	1949.	It	
should be emphasised again that there was no low-
er	 (first-instance)	administrative	 judicial	 system;	
we need to bear this in mind when examining the 
new administrative court structure set up in 2018 
and postponed in the following year, because this 
was	the	first	time	when	independent	first-instance	
administrative courts could have been established 
in Hungary’s legal history. Consequently, it is not 
the era of the Austro-Hungarian Monarchy or the 
time between the two world wars which can serve 
as a prelude, but rather the period between 20137 
and 2020, when mixed administrative and labour 
courts were in operation. 

3. AN UNREALISED LOWER 

ADMINISTRATIVE COURT 

The concentration of administrative justice at a 
single level (without lower courts) did not result 
from any theoretical consideration but from a mo-
mentary political concession. The method of de-
fining	these	courts’	powers	and	the	limited	scope	
of those powers were fervently opposed by con-
temporary lawyers.8 
The 52-year history of the Administrative Court 
(1897-1949) was characterised by numerous re-
form proposals and plans. These plans “do not 
cast a shadow on the original achievement of the 
organisation of administrative justice, but merely 
indicate that changing times, circumstances and 
needs	 necessitate	 modifications	 of	 both	 a	 tem-
porary	 and	final	nature”,	 as	 the	president	of	 the	
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court noted, taking a rather lenient stance to-
wards	the	deficiencies	of	the	system.9 But the re-
form plans failed, and the “guiding principles” of 
the act on the establishment of the court, along 
with its fragmented structure, were maintained 
until its abolition. This is not surprising because 
the idea and institution of administrative justice 
were not very popular in political circles, and the 
government was not really interested in the legal 
issues involved.10 Despite a continuous, albeit lim-
ited extension of its powers, the court continued 
to operate in the same system. Its powers were 
defined	in	an	exhaustive	listing,	there	was	no	sec-
ond-instance procedure, and the court operated at 
the highest level (besides the Royal Curia). It was 
separated from both public administration and 
general	courts;	half	of	the	judges	were	qualified	in	
public administration, while the other half were 
judges.	The	decisions	of	the	court	were	final	and	
meritorious, and it was authorised to overrule the 
examined administrative decisions. Still, I con-
sider the following overview important because I 
am convinced that matters of principle or practical 
solutions may be found that could, at some point 
in time, affect the understanding or structuring of 
current administrative justice in Hungary. 

3.1. First and foremost, the issue of lower admin-
istrative courts (or the lack thereof) should be 
discussed. Several theories have been devised to 
patch up the incomplete structure of the admin-
istrative court and extend the legal protection 
provided by it, and various governments promised 
reforms over the decades. Besides other consider-
ations, the establishment of lower courts was ne-
cessitated by the excessive workload on the single 
administrative court. The extension of the court’s 
powers started in the years following its incep-
tion, so the sole administrative judicial forum be-
came increasingly overburdened. As the court was 
the only one of its kind, the legislator’s options 
for legal protection were the following: granting 
a	right	to	complain	(file	a	suit)	before	this	forum,	
or not granting such a right at all. Consequently, 
many cases of minor importance were assigned to 
the administrative court, and much of the time of 
this prestigious and hugely costly court was spent 
with petty disputes about taxes and duties. The 

burdens were exacerbated by the “appeal” nature 
of the procedures. As the parties to a lawsuit could 
raise new facts in their complaints (petitions or 
responses in today’s legal parlance), many cases 
were tabled by the court without any preparation, 
and a long evidencing procedure was required 
before a decision could be made.11 Besides unbur-
dening the only judicial forum, another reason 
for the establishment of lower courts involved the 
high number of case types excluded from admin-
istrative legal protection (despite the continuous 
extension of the court’s powers). These case types 
could not have been handled in the structure of 
a single high-level court.12 Accepting the need to 
define	 the	 court’s	 jurisdiction	 through	 general	
principles (as had been touted by legal experts for 
decades) “would inevitably have pointed towards the 
necessity for organising lower courts”.13 A two-tier 
setup	 would	 also	 have	 promoted	 the	 simplifica-
tion of the system of administrative forums, and 
specifically	the	simplification	of	an	appeal	system,	
because thorough procedural regulations could 
have prevented the cases handled by lowest-rank-
ing	 authorities	 at	 the	 first	 instance	 from	 being	
elevated to the highest forums via various legal 
remedies.14 

3.2. The proposals for establishing lower courts 
evolved gradually. The initial idea, already in-
cluded in the original bill (referred to as the Hier-
onymi proposal after its originator), had called for 
not quite independent bodies of mixed and rather 
suspicious composition; later proposals advocated 
the	establishment	of	councils	of	qualified	lawyers	
equipped with all the guarantees of judicial inde-
pendence. Unfortunately, all of these ideas were 
discarded, so several proposals before the decade 
preceding World War 2 eschewed the idea of low-
er courts and intended to reform the structure or 
procedures of the existing administrative court 
in	 order	 to	 overcome	 the	 difficulties	 caused	 by	
the excess workload and a huge backlog of cases. 
The original Hieronymi proposal had called for two 
judicial levels, each passing meritorious judge-
ments.	 One	 first-instance	 administrative	 court	
was to be set up in each county seat and each ma-
jor city with the authority of full self-government, 
including Budapest. A higher (second-instance, 
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final)	 royal	 administrative	 court	 for	 the	 entire	
territory of the country was to be established in 
Budapest.	 The	 first-instance	 courts	 would	 not	
have been actual judicial bodies characterised by 
independence,	 stability	 and	 legal	 qualifications,	
but would have been more closely related to pub-
lic administration.15 Their close ties to public ad-
ministration were evidenced by the fact that they 
would have been chaired by the local Lord Lieu-
tenant (főispán in Hungarian) or, in the case of 
Budapest, the mayor, while their members would 
have included the deputy lieutenant (or, in larg-
er cities and Budapest, the local/district mayor), 
the local chief attorney, as well as three ordinary 
and three substitute members elected from the 
members of local municipalities. The cases would 
have been presented by the local chief attorney.16 
The most fervently opposed idea was to appoint 
the Lord Lieutenant, representative of the gov-
ernment and central public administration, as the 
head	of	the	first-instance	court,	even	though	the	
originator of the proposal considered this indis-
pensable;	the	Lord	Lieutenant	wielded	significant	
administrative powers without actually being a 
public	administration	officer.17

3.3. Care should be exercised when comparing a 
past legal institution or organisation with the re-
quirements of our age; such historical structures 
should rather be examined in the context of their 
own era. I refer to an oeuvre from 1912, in which 
Sándor Benedek came up with a plan that was sim-
ilar to the original bill: the lower courts organ-
ised around greater local municipalities would be 
chaired	by	the	highest-ranking	officer	of	the	mu-
nicipality. The local attorney would serve as the 
deputy chairman, and the cases would be pre-
sented	by	an	administrative	officer.	The	member-
ship of the court would consist of two judges and 
two lay members (from the public administration 
committee). The reasons for the dysfunctional op-
eration were analysed in detail18 (in a study also 
published in 1912) by Gyula Wlassics, who was 
then the president of the Court. He attributed 
the rejection of the Hieronymi proposal to a lack 
of trust in the organisation, and to a disregard of 
the guarantees involved in judicial procedures. He 
noted that hardly any of the states that had served 

as examples upon and after drafting the act on ad-
ministrative courts (France, and German states) 
had a similarly specialised body of independent 
first-instance	 judges.	 In	 fact,	Austria’s	court	was	
the only single-instance entity; its powers had 
been	defined	in	a	general	manner,	but	it	handled	
a much lower number of cases thanks to its au-
thorisation to annul decisions, and because it was 
compulsory in Austria to go through all steps of 
the public administration procedure before a law-
suit could be launched.19 In view of the Hungarian 
court’s	 huge	 backlog	 of	 financial	 cases,	Wlassics	
proposed	setting	up	lower	financial	administrative	
courts and increasing the number of judges in the 
public administration department of the Court. 
He did not dare propose a comprehensive organi-
sation reform because, as he wrote, “our public life 
is used to seeing such a major reform introduced 
together with sweeping reforms of public admin-
istration in general”. And there was little chance 
of the latter. In addition, President Wlassics pro-
moted the idea of mixed courts established next to 
regional	courts,	with	the	involvement	of	financial	
and	municipal	officials,	and	chaired	by	independ-
ent judges. Naturally, non-judicial members would 
work “under the protective shield” of judicial in-
dependence, and could only be held accountable 
pursuant to the law on judicial responsibility.20

3.4. István Egyed contributed to the topic with 
valuable aspects that are still relevant today. 
He discarded the idea of lower courts organised 
purely bureaucratically (administratively) with-
in the public administration system. He also ar-
gued against charging municipal bodies (and 
specifically	so-called	administrative	committees)	
with the task of adjudicating administrative cas-
es. Finally, he also arrived at the proposal to set 
up mixed courts. He considered an organisation 
of many members unsuitable for the task, as it 
would have lacked certain basic traits of judicial 
operation. A court’s activity involves constant 
and	regular	work	by	qualified	persons	character-
ised by a high degree of interest, dedication and 
expertise. Professor Egyed also rejected the idea 
of charging the country’s ordinary courts with 
first-instance	administrative	cases,	partly	because	
of	the	different	nature	and	specific	procedures	of	
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such lawsuits, partly due to the sheer volume of 
the relevant substantive law, and also because the 
judges of ordinary courts did not know the con-
ditions in that area of justice. In a modern state, 
the work of judges has grown beyond the simple 
and routine application of itemised law. “In the 
vast areas of administrative law, too, judges can 
work	 well	 if	 they	 have	 obtained	 specific	 knowl-
edge	of	the	diverse	branches	of	the	field,	and	have	
gained insight into the special spirit of adminis-
trative law; judges who are familiar with continu-
ous work and life in public administration.”21 From 
a multitude of options, Professor Egyed preferred 
mixed courts with a heavy reliance on the judicial 
element. However, he proposed organisationally 
separate courts (similar to the single existing ad-
ministrative court). One third of a court’s mem-
bers	 would	 be	 qualified	 judges,	 one	 third	 would	
be	 public	 administration	 officers,	 and	 one	 third	
would be members elected by municipal bodies for 
a relatively long period. The courts were to be set 
up next to regional high courts. He proposed del-
egating to administrative courts only cases which 
have reached the stage of litigation, instead of the 
cases in the multi-stage administrative appeal 
procedure of that time. The cases would be del-
egated to the courts based on their general (not 
exhaustively listed) powers, including those that 
involved deliberation (and an infringement of in-
terest). As István Egyed proposed maintaining 
single-instance justice, the higher court would 
deal with legal remedies only.22 But this proposal, 
which took almost all aspects into consideration 
and offered several options, was not implemented 
either, primarily due to World War 1. 

3.5. In 1923, Interior Minister Iván Rakovszky (who 
was later appointed president of the administra-
tive court) compiled a general plan of three-per-
son lower administrative courts next to regional 
high courts, mostly along the lines drawn by Ist-
ván	Egyed.	As	one	significant	difference,	the	cas-
es would be presented to the judges by an active 
public	administration	officer	assigned	by	 the	 In-
terior Minister. This idea was heavily criticised. 
According to Minister Rakovszky’s proposal, the 
new courts were to be established next to regional 
high courts, and their presidents and vice presi-

dents would be persons who have held high pub-
lic	administration	offices	for	at	least	three	years.	
Besides the chairman, the council would have one 
member of a higher judicial rank, as well as a legal-
ly	qualified	member	elected	by	the	local	self-gov-
ernment, who would be a local resident.23 These 
new entities were to be inserted into the system 
of administrative legal remedies, with limited op-
portunities to appeal to the higher court.24 Not 
surprisingly, this proposal was not implemented 
either. It is equally not a surprise in the history 
of Hungary’s administrative justice that the Na-
tional Assembly instructed the Interior Minister (in 
a resolution adopted by both Houses) to table a 
bill for the establishment of lower administrative 
courts. Before that happened, Zoltán Magyary, 
who worked on streamlining and reorganising 
public administration in general, proposed es-
tablishing one lower administrative court in Bu-
dapest, as he considered the expected volume of 
cases too low for several lower courts across the 
country. He also proposed continuing to extend 
judicial legal protection to further legal disputes, 
i.e. to increase the powers of the court.25 

The bill ordered by the National Assembly was 
drafted in the Finance Ministry in 1932. Independ-
ent lower administrative courts were to be estab-
lished at regional high courts (i.e. in Budapest, 
Szeged,	 Győr,	 Pécs	 and	 Debrecen).	 Half	 of	 their	
members were to be judges, while public adminis-
tration	officers	were	to	comprise	the	other	half.	All	
of them would have enjoyed full judicial independ-
ence. The cases were to be handled by three-per-
son councils. One major innovation that went 
against the rules in effect (which stipulated that 
a court procedure could only be initiated against 
a second-instance administrative decision) was 
that	 a	 complaint	 against	 a	 first-instance	 admin-
istrative decision would also have been allowed.26 
Together with this bill, the National Assembly 
discussed what was later promulgated as Act XVI 
of 1933 on the continued reorganisation of public 
administration. According to that law, the public 
administration procedure and all forums were to 
become two-instance, and it was not allowed to 
contest or initiate the review of a second-instance 
resolution passed based on an appeal. The legisla-
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tors trusted that such reviews would be replaced 
by	complaints	filed	to	lower	administrative	courts.	
But the government did not put the act into force 
(the authorisation for which was granted in sec-
tion 43), partly because the establishment of low-
er courts was postponed; Interior Minister Ferenc 
Keresztes-Fischer attributed the delay to noth-
ing but the lack of funds in the central budget.27 
Specifically,	 payroll	 costs	 could	 not	 be	 financed;	
the act called for the appointment of judges and 
support staff for the new administrative courts. 
However, the change would also have resulted in 
savings: assigning public administration disputes 
to lower courts and abolishing administrative re-
views	would	 have	 caused	 a	 significant	 reduction	
in the administrative headcount, especially in 
ministries, which were the most expensive to op-
erate. And if lower courts had not been organised 
as	first-instance	entities	(i.e.	if	it	had	been	impos-
sible to appeal against their rulings to the higher 
courts), then the cases relegated to them from the 
administrative court would have resulted in some 
headcount reduction at that higher level (the ad-
ministrative court).28 

3.6. However, the purported or actual lack of 
budgetary funds may not have been the only rea-
son. The establishment of lower courts was also 
opposed within the existing administrative court, 
the staff of which thought that changing their en-
tity’s	organisation	and	procedures	would	be	suffi-
cient to improve its performance and speed, thus 
avoiding a transfer of powers to lower courts. 

According to one of these proposals, the cases were 
to be categorised; some of them would be hand-
ed	 by	 five-person	 councils,	 others	 by	 three-per-
son councils, and again others in newly proposed 
single-judge proceedings. As this proposal would 
also have required a certain headcount increase, 
the new judges were to be ranked lower (as “only” 
court of appeal judges). Single-judge jurisdiction 
would not have been an exclusive solution; a sin-
gle judge could have submitted a case requiring 
further discussion to the president of the judicial 
council; in fact, the case could have been trans-
ferred	to	a	three-	or	five-person	council	with	the	
president’s consent. And the president of the judi-

cial council would have been authorised to over-
rule the judgements made by a single judge. This 
proposal was heavily criticised for being rough 
around the edges, but even more for the sin-
gle-judge procedure, which was claimed to lack 
the	 benefits	 of	 case	handling	 by	 a	 council	 (“two	
heads are better than one”). Logically, it would 
also have precluded the intended involvement of 
both administrative and judicial expertise, which 
was deemed important upon the establishment of 
the Administrative Court.29 

A second noteworthy idea made the restructur-
ing	 (or,	 to	 be	 more	 specific,	 the	 completion)	 of	
the Administrative Court conditional on general 
public administration and judicial reforms. The 
argument was that the burdens on the Court had 
to be alleviated internally, primarily through a 
headcount	increase,	until	the	final	structure	of	re-
gional / high courts emerged.30 The establishment 
of	first-instance	courts	was	 supported	by	anoth-
er expert’s opinion that was close to Hieronymi’s 
original plan: a lower administrative court was to 
serve	as	the	first-instance	court	before	an	admin-
istrative court of appeal, i.e. all legal disputes were 
to start at that lower level. This view rejected the 
institutionalisation of parallel powers (i.e. that 
certain legal disputes could be started at the up-
per level).31 

4. THE UNREALISED EXTENSION 

OF THE SOLE ADMINISTRATIVE 

COURT’S POWERS 

4.1. When the legal profession discussed the orig-
inal bill proposing the establishment of the Ad-
ministrative	 Court,	 two	 basic	 deficiencies	 con-
cerning the powers of the upcoming new court 
were already apparent. It was clear even then that 
full legal protection and an unconditional rule of 
law would have required a general, principle-based 
definition	 of	 the	 court’s	 powers.	 The	 exhaustive	
listing of powers was also recognised as very lim-
ited, with many case types omitted which should 
have been subject to judicial legal protection and 
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the judicial review of administrative functions for 
the enforcement of an individual’s important uni-
versal	 rights.	 The	 limited	 and	 very	 fixed	 nature	
of the court’s powers is proven by the fact that 
the author of the original bill, Károly Némethy, 
had already considered it possible at a lawyers’ 
meeting in 1894 that cases related to nationality, 
guardianship, military and industrial administra-
tion could also be handled by the Administrative 
Court.	He	argued	 that	 these	additional	fields	 in-
volved many serious breaches of universal rights, 
more than the violations resulting from the “petty 
police measures” [sic!]32	proposed	by	Győző	Con-
cha. Fifty years later, these case types were in fact 
listed	 elsewhere,	 not	 in	 the	 actual	 definition	 of	
the court’s extended powers, but rather in János 
Martonyi‘s proposal made in 1940. Realising the 
constant but hopeless battle waged by the propo-
nents of the Administrative Court’s general pow-
ers, Professor Martonyi proposed adding all pos-
sible legal disputes to the Court’s jurisdiction. In 
1944, he listed the main case types to be added, 
and	the	first	 four	 items	on	the	 list	 turned	out	to	
be the same as those proposed by Némethy in the 
1890s.33 More than 100 legal amendments to the 
Court’s powers over 50 years had not been enough 
to delegate those important case types to the Ad-
ministrative Court. 

4.2. So what were the “new” case types proposed 
for several decades? First of all, cases involving 
nationality. It is important to note that János Mar-
tonyi did not propose transferring all such ad-
ministrative decisions to the Court. He proposed 
omitting decisions based on wide-ranging delib-
eration, such as those about (re)naturalisation, 
dismissals, etc. He primarily intended to add court 
decisions that were a quasi-automatic method to 
obtain or lose one’s citizenship (based on family 
lineage, legitimation, marriage, etc.). Naturally, 
he was not the only one to propose that extension 
of the court’s powers; at the Lawyers’ Meeting of 
1928, both keynote speakers (the above-quoted 
István Egyed and administrative court judge Vik-
tor Majzik) had proposed the same.34 

Concerning military matters, Martonyi made a very 
careful proposal in the looming shadow of WW2: 

he advocated omitting decisions about compulso-
ry military service (where the previous proposal 
was for them to be handled by the Administrative 
Court), and recommended only including cases 
which were connected to compensation for the use 
of military services in times of peace. He also pro-
posed adding to the Court’s jurisdiction all guard-
ianship and trusteeship cases, as well as all local 
business regulation matters, apart from cases re-
quiring discretionary deliberation or the issuance 
of “closed” business licences. 

Furthermore,	Martonyi	 identified	five	other	 case	
types to be handled by the Administrative Court. 
The	 first	 involved	 the	 compensation	 payable	 for	
expropriation by the state or a public institution, 
which	 were	 defined	 by	 ordinary	 courts	 at	 that	
time. Secondly, Martonyi proposed transferring to 
the Administrative Court disputes about indem-
nification	payable	 for	damage	caused	to	external	
persons	 by	 public	 (state	 or	 municipal)	 officials,	
because such damage was always based on the vi-
olation of substantive administrative law or pro-
cedural rule. Also, in view of the close connection, 
the Administrative Court was to handle cases of 
recourse (arising from vicarious liability) by state 
or local entities to their members at fault. Mar-
tonyi further proposed including claims arising 
from the silence of public administration. Thirdly, 
disputes	 about	 other	 taxes	 (not	 specifically	 list-
ed	in	the	definition	of	the	Administrative	Court’s	
powers) were to be added. Fourthly, village munic-
ipalities were to be allowed to submit “warranty 
claims”	to	 the	Court.	And	fifthly,	disputes	about	
the remunerations of state employees were to be 
handled by the Administrative Court. 

Referring to the different nature of disciplinary 
cases	 involving	public	 officials	 and	 violations	 by	
police	 officers	 compared	 to	 administrative	 law-
suits and administrative review functions, Mar-
tonyi did not propose transferring these case 
types to the Court. Regarding disciplinary cases, 
he	considered	it	sufficient	to	rely	on	the	existing	
disciplinary court within the Interior Ministry, es-
tablished via Act XXX of 1929. As to offences by 
policemen, he differentiated between administra-
tive justice (i.e. reviewing – annulling or changing 



68 IA     2021    No. 1Rifts and deficits – lessons of the historical model of Hungary’s administrative justice

– an administrative entity’s unlawful decisions) 
and procedures aimed at punishing or preventing 
misdemeanours that endangered or violated order 
or the system of public administration.35 In con-
trast to the above, the president of the Court sup-
ported	the	addition	of	public	officials’	disciplinary	
procedures to the Court’s jurisdiction; in fact, he 
proposed adding disputes about debts that could 
be collected like taxes but were not payable to the 
state or autonomous bodies.36

In connection with other organisational reforms, 
further proposals have been made to speed up the 
Administrative Court’s procedures and reduce its 
backlog of unresolved cases. Logically, these ideas 
involved reducing the Court’s powers, while main-
taining judicial legal protection. Obviously, the 
cases involved were to be reassigned to various 
levels of ordinary courts. Such matters included 
road toll issues, cases about care in public hospi-
tals, as well as lawsuits about the wages of house-
hold servants and about communities of house 
owners (as clearly private law issues).37

But the powers of the Administrative Court were 
not reduced based on such principles – with con-
tinued judicial legal protection – until after WW2, 
and neither were the Court’s exhaustively listed 
powers extended. Courts’ jurisdictions changed 
considerably after 1945; analysing these changes 
requires a wider historical context, so below I touch 
upon issues of constitutional jurisdiction only.  

4.3. The issue of protecting the Constitution 
gained traction in the years following World War 
2, along with the question of the Administrative 
Court’s powers from the perspective of constitu-
tional law. János Csorba, the last President of the 
Court, devoted his inauguration speech to this 
question,38 even though the Administrative Court 
had never operated as a Constitutional Court in a 
modern sense; its primary responsibility was not 
the maintenance of legality or the actual enforce-
ment of the norms that the legal system had set for 
itself. The Administrative Court’s authorisation to 
directly evaluate the validity of administrative laws 
was limited to municipal self-government rights, 
and did not extend to Acts of Parliament but only 

to government or ministerial decrees. In terms of 
its objective and results, this authorisation was not 
meant to have been conferred for norm control; it 
was not aimed at assessing the lawfulness of legal 
norms, but protected the self-government rights 
of municipalities from actions by the government 
(and its entities), regardless of the form of those 
actions (resolution, measure, ordinance). This ac-
tivity was not limited to decrees.39 In connection 
with other powers of the Court, it was authorised 
for indirect norm control only. 

The Administrative Court was not authorised for 
norm control, concerning the content of laws, 
procedures or jurisdictions.40 Thus the Adminis-
trative Court was not a Constitutional Court (even 
though	it	aspired	to	fulfil	that	function)	from	the	
perspective of independently adjudicating the va-
lidity of norms. Nevertheless, its role in protecting 
the Constitution and its importance in public law 
(beyond mere public administration) was often 
emphasised.41 

4.4. The Court’s role in public law and the pro-
tection of the Constitution was created by its ad-
ministrative jurisdiction, because judicial legal 
protection against public administration was of 
constitutional	 significance	 in	 itself.	 Despite	 the	
incomplete power of the Court, institutionally 
guaranteed judicial legal protection played a cru-
cial role in subordinating public administration to 
the law, and in establishing the rule of law. Anoth-
er important role of the Court was the possibility, 
albeit limited, of a sort of indirect norm control. 
It was indirect because the lawfulness of a norm 
could not be directly reviewed. And it was limit-
ed due to the partial (incomplete) nature of the 
Court’s powers, as the Court was only authorised 
to preliminarily review cases which were assigned 
to its jurisdiction by law (or another authorised 
source of law). Also, as the Court’s decisions were 
effective between the parties (inter partes) only, 
they had no effect (possibly involving the devel-
opment of law) beyond the case at hand and the 
parties thereto. It is this limited, accidental and in-
direct review opportunity that the Court wished to 
use to obtain a true Constitutional Court’s powers, 
which the Administrative Court’s meeting of 17 
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February 1947 actually laid claim to. According to 
an “assembly agreement” (a declaration from all of 
the judges of the court) accepted at the full session, 
the Court would not apply legal regulations violat-
ing a person’s natural and inalienable rights list-
ed in the preamble to Act I of 1946 on the republic 
as Hungary’s form of government;42 legal regula-
tions listing human rights were to be considered 
normative instead.43 The full session of the Court 
stated that all legal regulations or provisions that 
conflicted	the	above	rights	would lose effect without 
being specifically revoked. The reason is that those 
rights	were	enacted	concurrently	with	defining	the	
system of government; also, the legislators stated 
that enforcing those rights was the objective of 
the overall system of government.44 However, the 
Court had no express competence to pass such a 
decision; maybe that is why it was called an “as-
sembly agreement”. The Court also did not have 
express	competence	to	declare	in	the	justification	
of the above-mentioned position statement that, 
based on its authorisation granted in Section 19 
of Act IV of 1869, it would not apply the legal reg-
ulations that went against the preamble to Act I 
of 1946 in the cases to be adjudicated in future, but 
would instead enforce nothing but man’s natural 
and inalienable rights in its judgements. 

4.5. After that “assembly agreement”, Court Presi-
dent János Csorba perceived the Court to be a Con-
stitutional Court that assumed a position equal to 
the legislative and executive powers.45 Very opti-
mistically, President Csorba opined that the Court 
had already been charged with the task of safe-
guarding human rights, which would lead it to “the 
pinnacle of the pyramid of Hungary’s constitution”, 
to assume a position equal to the other branches of 
power. This indicates clear ambitions of power.46 

But the Administrative Court’s resemblance to a 
Constitutional Court may also have been based on 
legally	 defined	 direct powers besides an implied, 
interpreted jurisdiction. These were primarily 
powers related to the self-government rights of 
municipalities, as well as to election-related au-
thorisations. The authorisation to dispense jus-
tice concerning the election of local municipal 
officers	had	already	been	listed	among	the	Court’s	

original powers; but 20 years had to go by until, 
in 1907, municipalities received judicial protec-
tion against decisions by central state entities that 
limited their rights. The weight of administrative 
justice was further increased when, in 1925, the 
power to adjudicate matters related to the election 
of members of the National Assembly was trans-
ferred from the Curia to the Administrative Court. 
This authorisation was used boldly, with a com-
mitment to the spirit and rule of law. Resisting at-
tempts at limiting democracy, the Court stripped 
many ministers, state secretaries and National 
Assembly representatives of their mandates ob-
tained unlawfully or aggressively.47 

This latter power, i.e. the authorisation to adjudge 
cases related to the election of National Assembly 
members,	was	the	first	 to	be	withdrawn	in	1945,	
when it was transferred to a newly established 
Election Court. One member of that entity was as-
signed by the Justice Minister, but the majority of 
the members (the “election judges”) were delegat-
ed by competing political parties. This marked the 
end of independent election justice in Hungary for 
a long time.48 And a few years later, in 1949, the 
Administrative Court itself was disbanded. 

5. LESSONS TO BE LEARNED  

(IF ANY)

What lesson can be learned from the above histor-
ical overview? Sometimes, the only lesson is that 
there is no lesson, apart from the fact that history 
sometimes repeats itself. It is also clear that the 
organisation and powers of administrative justice 
have posed major challenges to Hungary’s legisla-
tors in all eras, and these challenges have not real-
ly been resolved. What can be concluded, though, 
is that an independent Administrative Court has 
always championed individual and even constitu-
tional rights, and it has always served as an impor-
tant tool for legal protection against public admin-
istration. Its reinstatement would have enhanced 
the rule of law instead of weakening it. It is a pity 
that Hungary’s society and the law-seeking public 
are once again deprived of experiencing that. 
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Abstract: The article deals with the current change in the con-

cept of a cassation complaint filed with the Supreme Adminis-

trative Court of the Czech Republic. The Supreme Administra-

tive Court’s core activity is deciding on cassation complaints. 

They challenge previous final decisions of regional courts in 

the administrative judiciary. An amendment was adopted in 

February 2021. Since April 2021, it has been introducing (or 

rather substantially expanding) a certain “filter” of cassation 

complaints. This “filter” consists of restricting access to the 

Supreme Administrative Court, aimed at reducing the Supreme 

Administrative Court’s workload through cassation complaints. 

The essence of this “filter” is that it will be easier for the Su-

preme Administrative Court to reject a cassation complaint 

without dealing with it on the merits and in detail. The article 

briefly describes the realities of the Czech administrative judi-

ciary and the reasons that led to this relatively controversial 

solution. The key reason was the growing number of cassation 

complaints and the related length of proceedings before the 

Supreme Administrative Court. The paper focuses on the anal-

ysis of the new legislation and an evaluation of the advantages 

and disadvantages it brings.

Keywords: administrative justice; Supreme Administrative 

Court; Code of Administrative Justice; cassation complaint; in-

admissibility of cassation complaint

1. INTRODUCTION 

The general purpose of administrative justice is 
to provide judicial protection for the rights of per-
sons against (negative) consequences of the activ-
ity or inaction of public administration. For this 
protection to be effective, it needs to be timely. 
This	 applies	 both	 to	 courts	 of	 first	 instance	 and	
higher courts, including the highest courts, which 
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usually decide on remedies. The length of pro-
ceedings can be affected by several factors, one of 
which is the number of things a given court has to 
hear and decide.
This paper focuses on access to the Supreme Ad-
ministrative Court of the Czech Republic (herein-
after “SAC”) through cassation complaints. The 
article	first	introduces	the	general	judiciary	in	the	
Czech Republic and especially the institution of 
cassation complaints. The next part of the paper 
notes some statistical data. These prove the burden 
of cassation complaints on the SAC. It follows that 
this is a real problem that needs to be addressed. 
The article goes on to describe in detail the insti-
tution of inadmissibility of a cassation complaint. 
This	 is	 a	 “filter”	 or	 “sieve”	 aimed	 at	 restricting	
access to the SAC in non-essential cases. The in-
admissibility of a cassation complaint can help to 
eliminate the burden of the SAC from a number 
of	recurring	and	insignificant	cases.	The	institu-
tion	 of	 inadmissibility	was	first	 adopted	 in	 2005	
with the aim of reducing the burden of the SAC 
exclusively in the so-called asylum agenda. This 
institution was expanded with an amendment in 
2021 to a wider number of cassation complaints/
agendas of administrative justice. As it is too early 
to evaluate this new legislation, I intend to point 
out the possible advantages and disadvantages of 
the solution currently chosen. Although not com-
pletely unknown, it has not yet been applied to a 
greater extent. The last part of the article includes 
the overall conclusion and possible recommenda-
tions de lege ferenda.

2. ADMINISTRATIVE JUSTICE 

AND CASSATION COMPLAINTS

Administrative justice in the Czech Republic is 
primarily regulated in Act No. 150/2002 Coll., The 
Code of Administrative Justice (hereinafter re-
ferred to as the “CAJ”). This Act entered into force 
on 1 January 2003.
From a functional point of view, according to Sec-
tion 2 CAJ, the administrative judiciary provides 
protection for public rights. Administrative jus-
tice in the Czech Republic is based on the imple-

mentation of an ex post judicial review of public 
administration. It rests on the dispositional prin-
ciple and has an obvious protective character. The 
administrative judiciary (with a few exceptions)1 
does not decide on the merits of cases. On the 
contrary,	 it	 reflects	 the	principle	of	cassation.	 In	
this respect, it is a traditional concept of admin-
istrative justice applied in our territory since the 
second half of the 19th century.2

The organisation of administrative justice con-
sists of 8 regional courts (these are not independ-
ent, but are part of the general judiciary) and 
the SAC (which is completely independent and 
is based in Brno). Regional courts are basically3 
courts	of	first	instance.	In	regional	courts,	either	
the senates (rule) or specialised single judges de-
cide (exception, but relatively common). The SAC 
is primarily responsible for conducting proceed-
ings and deciding on cassation complaints.
A	cassation	complaint	challenges	the	previous	(fi-
nal) decision of the regional court. By its nature, 
a cassation complaint is the only remedy (apart 
from the really limited possibility of reopening 
certain proceedings), yet at the same time an ex-
traordinary remedy in the administrative judici-
ary. Hence, there should be no legal right4	to	file	
a cassation complaint and a substantive hearing, 
submitting one should not be an easy and widely 
accessible opportunity.
Pursuant to Section 102 of the CAJ, any previous 
final	decision	of	 a	 regional	 court	 in	 an	adminis-
trative court may be challenged by a cassation 
complaint, unless this is excluded. The legal reg-
ulation of a cassation complaint is based on a gen-
eral clause, which is accommodating for cassa-
tion complaints. This is quite paradoxical, given 
that it is conceived as an extraordinary remedy. 
This solution was chosen with the aim of build-
ing established case-law, based on which it would 
subsequently be possible to restrict access to the 
SAC in the form of cassation complaints. The sub-
stance of the cassation complaint has remained 
unchanged since 2003, yet partial changes may 
have occurred.
The grounds on which a cassation complaint may 
be lodged are set out relatively broadly in Section 
103 of the CAJ and include both legal and factual is-
sues, which is not usually typical5 of top judicial au-
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thorities. In fact, they constitute no reason to limit 
the possibility of lodging a cassation complaint.
By contrast, Section 104 of the CAJ exhaustively 
stipulates in which cases a cassation complaint 
cannot	be	filed.6

A cassation complaint is usually subject to the 
payment of a court fee of CZK 5,000 (EUR 200) 
and the party who lodged the cassation com-
plaint must be represented by a lawyer if they do 
not have the appropriate legal training. These 
provisions constitute the main conditions of the 
cassation complaint procedure. However, even in 
conjunction with the 2-week time-limit for lodg-
ing a cassation complaint, they do not constitute 
a	 significant	 obstacle	 to	 lodging	 cassation	 com-
plaints or to the SAC being overwhelmed. If the 
aim is to reduce cassation complaints while reduc-
ing SAC congestion, tools other than these should 
be sought. The driving conditions must be set so 
as not to constitute denegatio iustitiae.
As is apparent from the facts indicated above, a 
cassation complaint is conceived as an extraordi-
nary remedy, but in fact it is closer to an ordinary 
appeal, both thanks to a general clause and the 
wide list of grounds for lodging it. The exhaustive 
list of cases in which a cassation complaint is in-
admissible is also relatively narrow.
The original CAJ text of 2002 did not contain any 
provisions aimed at restricting access to the SAC 
and reducing its congestion. This did not happen 
until a few years later in 2005. This method was 
later followed by a change in 2021, which extend-
ed the implementation of the solution and will be 
described later in the text.

3. THE SUPREME 

ADMINISTRATIVE COURT AND 

ITS BURDEN

To focus on the issue of restricting access to the 
SAC in the Czech Republic, it is necessary to elab-
orate on the nature of the SAC and what is expect-
ed of it. Although the SAC is provided for in the 
Constitution,	it	does	not	define	its	tasks.7

The provision of Section 12 par. 1 CAJ establishes 

the core task of the SAC. It is to ensure the uni-
ty and legality of decisions of regional courts via 
decisions on cassation complaints. This follows on 
from the SAC’s position as the supreme judicial 
body in the administrative judiciary.
W.	Piątek8 dealt with the issue in question using 
the Supreme Polish and Austrian Administra-
tive Court as examples, while his general starting 
points and conclusions can also be used in the case 
of the SAC. Thus to a certain extent we can con-
trast the right to appeal and interest in the legal-
ity and unity of decision-making with the speed 
and quality of decision-making as well as respect 
for the meaning and purpose of supreme courts. 
In the case of the supreme judicial authorities 
it is possible to restrict access to them to the ex-
tent that they do not necessarily have to deal with 
every case. After all, that would be a denial of their 
meaning.	Such	a	solution	is	not	in	conflict	with	in-
ternational treaties9 and the constitutional order.10

If the purpose of the SAC is to ensure the unity 
and legality of the decisions of regional courts, 
the SAC does not have to review most of the issued 
decisions of the regional courts. The same result 
can be achieved in other ways without necessarily 
being extremely burdened by the SAC.
The core duty of the SAC is to decide on cassa-
tion complaints. It should be noted, however, 
that cassation complaints have accounted for 
around 90% of SAC’s agenda in the last 3 years. It 
is therefore a dominant agenda, not an exclusive 
or sole one. If we look for possible causes of SAC 
congestion, this might be one of them. The fact 
that the SAC must also address other agendas 
(in fact and in law, but not entirely simple ones), 
such as disciplinary proceedings with judges, 
prosecutors and bailiffs, the agenda of elections, 
political	parties,	conflicts	of	competence,	or	the	
recent review of most of the measures taken in 
the COVID-1911 pandemic since March 2021, in-
evitably means that the SAC’s attention is not 
focused exclusively on cassation complaints. The 
fact this is “only” a 10% share in the overall SAC 
agenda	does	not	 significantly	 change	 this.	As	 I	
have already said, these are often very compli-
cated cases.
W.	 Piątek	 and	 L.	 Potěšil12 address the possible 
causes of the overcrowding of the Czech SAC, in-
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cluding a comparison with a similar situation in 
Poland, and possible solutions. For the purposes 
of	 this	 paper,	 it	 is	 sufficient	 to	 provide	 an	 over-
view of the statistics on the number of cassation 
complaints	filed	and	the	number	of	cassation	com-
plaints resolved / decided for each year of opera-
tion of the SAC.

Table 1 - Number of filed and settled cassation 
complaints (2003 - 2020)

Year 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

filed 1502 4722 4550 3622 3006 2891 2524 2213 2388 2955

settled 565 2859 4233 4121 4128 3147 2931 2300 2313 2547

Year 2013 2014 2015 2016 2017 2018 2019 2020 Q1 2021

filed 2849 2647 2886 3246 3902 4109 4261 4037 912

settled 2864 2704 2915 2954 3442 3489 3880 3785 1002

The table shows that the number of cassation 
complaints has been unbalanced since the SAC 
began to adjudicate. We can record both a period 
of growth (2004-2005) and decline (2009-2011) 
in cassation complaints. In the last few years, the 
number of cassation complaints has been rising 
again. However, it has not yet reached the record 
numbers from 2004 and 2005.
The table shows that since 2016 the SAC has not 
been able to handle the same number of cassation 
complaints it has challenged.13 This leads to an in-
crease	in	so-called	unfinished	work	and	an	exten-
sion of the length of proceedings.14 In 2020, how-
ever,	 there	was	a	decrease	 in	 the	number	of	filed	
cassation complaints compared to the previous two 
years. I think this was due to the COVID-19 pan-
demic, which undoubtedly slowed down not only 
the performance of public administration, but also 
the performance of administrative justice. Only the 
next few years will they prove whether it was a one-
off decline or a permanent trend.
At this juncture, I would like to point out that 
even in the past, the supreme (but then the only) 
judicial bodies operating in the administrative ju-
diciary were overwhelmed. This was the case both 
in the Administrative Court in Vienna, as pointed 
out by A. Zumbini,15 and in the Czechoslovak Su-
preme Administrative Court in Prague.16 To some 
extent, it can be argued that congestion is a ge-

neric characteristic of supreme judicial bodies in 
administrative justice. However, this is not some-
thing that should be worth following and it is un-
fortunate that history is starting to repeat itself in 
this negative respect.
To the detriment of the case, historical experience 
cannot be used when considering the limitation 
of the SAC burden. The SAC is a court of second 

instance, while the Vienna Administrative Court 
and the Supreme Administrative Court in Prague 
were	 administrative	 courts	 of	 first	 instance.	 Be-
fore the consequences of the adopted changes 
to reduce congestion could appear, WWI/WWII 
started, or the administrative judiciary was abol-
ished. For these reasons, more detailed inspiration 
or a historical comparison are not entirely appro-
priate, but can serve as a warning.

4. CASSATION COMPLAINT AND 

ITS INADMISSIBILITY

As can be seen from the table above, the number 
of cassation complaints was relatively high in the 
first	years	of	SAC’s	adjudication.	This	was	due	to	
two	reasons.	The	first	was	certainly	that	the	cas-
sation complaint was a novelty and made it possi-
ble to challenge a previous decision of the regional 
courts, which was not possible before. The second 
reason was that the proportion of cassation com-
plaints in asylum matters was relatively high in 
those years. Through these complaints, stays were 
legalised purely on purpose. The reason for this 
was that the alien and asylum regulations changed 
and the country joined the EU on 1 May 2004, and 
these facts led to a larger number of court proceed-
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ings, including cassation complaints. The high 
number of cassation complaints from 2004 and 
2005 was mainly due to the asylum agenda, which 
accounted for up to half of the total cassation com-
plaints.17 It should be added that the success of 
these cassation complaints was negligible.18

With effect from 12 October 2005, the legislator 
“solved”	 this	 problem	by	 introducing	 a	 “filter”	 or	
restrictions in the form of so-called inadmissibil-
ity in the case of cassation complaints, exclusively 
and only for the area of   asylum.19 According to the 
new Section 104a CAJ, if the cassation complaint 
in	asylum	matters	did	not	significantly	exceed	the	
complainant’s	own	interests	in	terms	of	its	signifi-
cance, the SAC was to reject it with a resolution for 
inadmissibility. At the same time, special 5-mem-
ber chambers were created (instead of the standard 
3-member ones), which were to assess inadmissi-
bility. The number of members of the senate was 
reduced again to three from 1 January 2012, as a 
higher number of senate members does not auto-
matically mean greater fairness and better deci-
sions,20 but a rule was introduced that a decision 
rejecting a cassation complaint for inadmissibility 
must be unanimous. If unanimity on the assess-
ment of the inadmissibility of the cassation com-
plaint was not reached, the cassation complaint had 
to be assessed on the merits. The legislation even 
allowed	for	a	decision	finding	inadmissibility	not	to	
state the reasons. In defence of the SAC, it should 
be said that, except for isolated cases, the decisions 
always	 justified	 the	 inadmissibility	 of	 a	 cassation	
complaint.	However,	these	justifications	were	usu-
ally characterised in a slightly different way.
The essence of the inadmissibility lay in the se-
lection of cases with a certain judicial overlap.21 
It leaves it to the SAC to decide for itself which 
cassation complaints (in the area of   asylum) it 
will deal with on the merits.22 In its decision the 
SAC	 further	 specified	 the	 conditions	 of	 (in)ad-
missibility. Four reasons were formulated, which 
can be considered cases where the cassation com-
plaint	 significantly	 exceeds	 the	 complainant’s	
own interests and therefore passes through the 
“filter”.	These	are	a)	legal	issues	not	yet	resolved	
by case-law, b) inconsistency of case-law in re-
solving legal issues, c) the need to change exist-
ing case-law and d) fundamental legal errors in 

the decision of the regional court. In other cases, 
the	significance	of	the	cassation	complaint	does	
not substantially exceed the complainant’s own 
interests, which is why there is no reason for the 
SAC to explore it in detail.
The literature states that “the institute of inad-
missibility has helped to reduce the idea of   older 
cassation complaints, but since 2010 at the lat-
est, due to a change in the composition of cassa-
tion	 complaints,	 this	 is	 a	 significantly	 minority	
agenda”.23 The famous migration wave/crisis in 
2015 and 2016 did not change anything.
For the SAC, in rejecting the cassation complaint 
it is essential in terms of inadmissibility wheth-
er	 the	 cassation	 complaint,	 by	 its	 significance,	
substantially exceeds the complainant’s own in-
terests. It should have wider implications and 
significance	 than	 for	one’s	own	or	a	single	case.	
The reduction of the SAC burden was also to be 
achieved by changing the way the decision was 
reasoned. If a cassation complaint is rejected for 
inadmissibility, it is crucial whether there is pre-
vious	case-law.	The	aim	of	the	 justification	is	to	
approach the case as a typical case, which has al-
ready been resolved by the SAC in the past and is 
not	a	controversial	legal	issue	or	a	significant	pro-
cedural error of the regional court. In SAC’s prac-
tice, such resolutions were relatively brief and 
did not involve a substantive assessment of the 
opposition, but, in principle, made reference to 
an earlier decision and a statement of how these 
cases had previously been assessed. It should be 
noted that the form of rejection for inadmissibil-
ity required a slightly different style. Quite often, 
the form and content of the grounds for refusal of 
inadmissibility were, in essence, a decision on the 
merits.24 After all, “in many cases, the judgment 
on the inadmissibility of a cassation complaint 
cannot be dispensed with without a preliminary 
judgment on the merits, from which the inadmis-
sibility is inferred on the basis of an analogy with 
previously resolved case types.”25

The institution of inadmissibility of a cassation 
complaint was repeatedly found by the Constitu-
tional Court to be constitutionally compliant.26 Al-
though the institution of the inadmissibility of a 
cassation complaint was already criticised when it 
was received, and later too, it has persisted to the 
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present	day,	and	has	been	significantly	expanded.27 
Z. Kühn states that “inadmissibility is not there 
for judges to make their work easier. It is there for 
all parties to the proceedings to ensure that SAC 
judges spend their energy on matters of genuine 
case-law, on matters of general scope. Only in this 
way	will	the	SAC	really	fulfill	its	role,	i.e.	unify	the	
case-law of the regional courts and provide ad-
dressees of legal norms with answers to complex 
questions about the interpretation of the law.”28

5. EXTENSION OF THE 

INADMISSIBILITY OF THE 

CASSATION COMPLAINT IN 2021

As early as 11 July 2018, an amendment to the 
CAJ was submitted to Parliament for approval. 
Its sole purpose was to extend the inadmissibility 
of a cassation complaint to all cases of cassation. 
The main reason for submitting it was the grow-
ing number of cassation complaints. However, 
this amendment was not submitted as a so-called 
governmental amendment, but as a parliamenta-
ry amendment.29 Thus, there were critical voices 
pointing	to	the	fact	that	the	data	were	not	suffi-
ciently processed in terms of evaluating the caus-
es and impacts of the new legislation.30 It should 
be	 noted	 that	 these	 critical	 voices	 are	 justified.	
Although the aim is to address the SAC load, the 
causes of this load, which are unfortunately un-
known, are ignored. There are therefore several 
reasons for the increase in the number of cassation 
complaints,31 and it is thus questionable wheth-
er extending the inadmissibility of the cassation 
complaint would be an appropriate solution.
During the legislative process in 2020, the sub-
mitted proposal was amended. The change meant 
the inadmissibility of a cassation complaint would 
not be spread across the board, but limited to an 
agenda entrusted to specialised single judges, not 
to senates in the regional court.
Only after 3 years of negotiations was Act No. 
77/2021 Coll. issued on 19 February 2021. It amends 
the CAJ by extending the institution of inadmissi-
bility of a cassation complaint to all cases in which 

a specialised single judge acted and decided be-
fore a regional court.32 This so-called single-judge 
agenda is subject to a “sieve” in the form of the in-
admissibility of a cassation complaint. By contrast, 
if it is a decision of the regional court senate, the 
rule of inadmissibility is not applicable. The legal 
regulation is based on the thesis that single-judge 
decision-making is reserved for matters that are 
simpler in fact and in law. Personally, I consider this 
conclusion to be controversial and problematic, but 
I cannot deny a certain degree of truth.
From a technical point of view, changing the leg-
islation is relatively simple. Since it is expanding 
an institution that has applied for more than 15 
years, and case-law has developed, there is no 
need to expect major complications. On the other 
hand, the question is – in all the possible cases to 
which the inadmissibility of the cassation com-
plaint will relate – whether previous case-law has 
already been established, the existence of which is 
based on the inadmissibility of the cassation com-
plaint. After all, the asylum agenda generated a 
different set of objections than it will now.

6. SUMMARY

In conclusion I would like to comment on the pros 
and	cons	of	the	new	legislation,	dealing	first	with	
the problematic aspects.
The	first	set	of	problems	with	the	new	legislation	is	
that it is not clear what is causing the SAC conges-
tion. Therefore, extending the inadmissibility of a 
cassation complaint may or may not serve the pur-
pose. If the increase is mainly due to senate deci-
sions of the regional courts, then the new legislation 
will hardly bring the desired relief. The problem is 
that the split between the senate and single-judge 
agenda is not elaborated, in the regional courts but 
especially in the case of cassation complaints with 
the SAC. It is not clear whether the new legislation 
will cover 40% of cassation complaints or only 10% 
of cassation complaints.
The method for submitting and adopting this CAJ 
amendment can also be deemed problematic. It is 
no secret that the SAC was directly involved in its 
creation. At the same time, I believe that if the aim 
were indeed to address the reduction of SAC con-
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gestion, other tools could have been used, such as 
extending the exhaustive list of cases for which a 
cassation complaint cannot be lodged at all.
I believe the SAC would not have to examine cassa-
tion complaints in cases of non-appointment or ex-
emption from court fees. It could be argued whether 
it should be possible to lodge cassation complaints 
against a decision of a regional court to discontin-
ue proceedings, which is typically triggered by pro-
cedural reasons (non-payment of a court fee) or, in 
some cases, the rejection of the application.
It is debatable whether the inadmissibility of the 
cassation complaint will make it possible to reduce 
the burden on the SAC. Previous experience is in-
sufficient	in	this	respect.
The advantage of the adopted solution is that it 
leaves the concept of a cassation complaint, as it 
was	originally	created,	without	significant	 inter-
ference. It will be the existence of previous SAC 
case-law that will justify the rejection of the 
cassation complaint as inadmissible. SAC thus 
retains a choice as to whether, and to which cas-
sation complaints, it will pay more attention. An-
other advantage is that an institution has been 

chosen that was previously introduced to the CAJ 
and is now being expanded. It is not starting from 
scratch: what to build on and a number of problem 
areas have already been resolved.
Personally, I understand the currently accepted 
solution	as	the	second	test	sample,	where	the	first	
was the inadmissibility of the cassation complaint 
for the asylum agenda. Now it is a so-called sin-
gle-judge agenda. I believe that if the legislation 
proves successful there will probably be a general 
extension of the cassation complaint to all cases.
However, for the new legislation on cassation 
complaints	and	inadmissibility	to	fulfil	its	intend-
ed purpose of reducing the SAC burden, the SAC 
itself needs to reconsider its cautious approach to 
justifying negative decisions and focus on reason-
ing in order to respect the concept of inadmissi-
bility. At the same time, I believe it is necessary to 
examine the cause of the overcrowding not only 
of the SAC, but of the entire administrative judi-
ciary, and to start debates over its completely new 
form in terms of organisation and functionality.
The current legislation does not solve the problem 
of SAC congestion.
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Abstract: This article studies the impact of the Anti-Crisis 

Shield on the running of the limitation period for tax liabil-

ities in Poland. The main purpose of the article is to analyse 

whether regulations enacted in relation to introducing the 

state of epidemic in Poland resulted in the suspension of the 

running of the limitation period for tax liabilities. The Act 

of 2 March 2020 on special solutions related to preventing, 

counteracting and combating COVID-19, other infectious dis-

eases and emergencies caused by them directly stipulates 

that the running of time limits set forth in provisions of ad-

ministrative law shall be suspended. First of all, arguments 

for the autonomy of tax law are presented. This allows for 

the hypothesis that tax law is an autonomous branch of law 

– separate from administrative law, leading to the conclu-

sion that there are no grounds to assume that the Anti-Crisis 

Shield suspended the running of the limitation period for tax 

liabilities. Secondly, the retroactive effect of regulations of 

the Anti-Crisis Shield is analysed.

Keywords: Anti-Crisis Shield, limitation, suspension of the run-

ning of the limitation period, autonomy of tax law

1. INTRODUCTION

The	coronavirus	has	influenced	not	only	the	every-
day lives of citizens around the world, but also the 
shape of the law. Individual countries took up the 
challenge	to	find	a	legal	solution	to	fight	this	un-
expected enemy. In Poland, the coronavirus had 

an	 influence	 in	 material	 and	 procedural	 terms,	
among others.

In	accordance	with	Article 15zzr	section 1	of	the	
Act	of	2 March	2020	on	special	 solutions	 related	
to preventing, counteracting and combating COV-
ID-19, other infectious diseases and emergencies 
caused by them1 during the period of a risk of ep-
idemics and a state of epidemic, time limits “pro-
vided for by administrative law” shall not start, 
and if started, shall be suspended. The afore-
mentioned provision only remained binding until 
16 May	2020,	but	despite	applying	for	a	limited	pe-
riod only, it caused some confusion, the effects of 
which will be felt long into the future. This is be-
cause the literal text of the provision could imply 
that the Shield does not refer directly to the limi-
tation period in tax law, while a systemic and tel-
eological interpretation may lead to a completely 
different conclusion. This is due to the question 
of the legislator allowing for the extension of the 
time limit, e.g. for handling a matter or issuing a 
decision imposing a liability, but at the same time 
failing to modify the limitation period of liability.

This article pertains to the impact of the Anti-Cri-
sis Shield on the time limits provided for by ad-
ministrative law. The main purpose of the article 
is to resolve doubts as to whether the Anti-Crisis 
Shield	 actually	 influenced	 the	 suspension	 of	 the	
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limitation	period	for	tax	liabilities.	The	scientific	
methods used are analysis, induction, deduction 
and description.

2. THE ANTI-CRISIS SHIELD

Due to the risk of SARS CoV-2 spreading it was nec-
essary to introduce special solutions that would al-
low actions complementing basic regulations to be 
taken to minimise the risk to public health. The 
Anti-Crisis	Shield	defines,	in	particular,	the	princi-
ples and procedures for preventing and combating 
infection and the spread of an infectious disease 
caused by SARS-CoV-2, including the principles 
and procedures for taking anti-epidemic and pre-
ventive measures to neutralise the sources of in-
fection and cut the paths of disease spread, both 
tasks	of	public	administration	bodies	in	the	field	of	
preventing and combating this disease. 

Under the so-called the Anti-Crisis Shield and oth-
er legal acts, including regulations of the Council 
of Ministers, numerous changes were introduced 
to the tax regulations currently in force. These 
changes were made on the basis of both individual 
taxes and general tax law. For example, the entry 
into	 force	of	 significant	 changes	was	postponed,	
for	 instance	in	the	field	of	VAT	reporting	as	well	
as tax rates. As part of the solutions directly sup-
porting activities aimed at reducing the risks as-
sociated with the SARS-CoV-2 virus, preferences 
for taxpayers were also provided. The anti-crisis 
solutions for income taxpayers affected by SARS-
CoV-2 include, among others, the possibility to de-
lay paying tax and submitting tax declarations as 
well	as	preparing	and	submitting	financial	state-
ments for 2019, preferences in settling tax losses 
related to the pandemic, and facilities for small 
entrepreneurs regarding the settling of advances 
for corporate income tax.

The solutions introduced should be favourable for 
taxpayers in most cases. However, the exception-
al circumstances, including the pace of the intro-
duced changes, means that some changes should 
be critically assessed. One of them is undoubtedly 
the suspension of the limitation periods. The indi-

cated regulation does not refer directly to tax law, 
as it directly points to the terms of administrative 
law. However, such an interpretation may turn out 
to be contrary to the aims of the legislator.

3. THE SUSPENSION AND 

INTERRUPTION OF THE 

LIMITATION PERIOD

The limitation of tax liabilities means that after a 
specified	period,	the	tax	liability,	although	unpaid,	
expires together with the interest for late pay-
ment.2 After the expiry of the limitation period by 
law, the liability relationship between the taxpay-
er and the tax creditor ceases to exist without the 
need	to	issue	any	decisions.	Although	unsatisfied,	
the creditor – State Treasury or municipality – no 
longer has grounds to enforce the tax liability. The 
voluntary	fulfilment	of	this	obligation	by	the	tax-
payer leads to an overpayment, which is refunda-
ble. The limitation of tax liabilities simultaneously 
serves the implementation of two important con-
stitutional values: the need to maintain a budget 
balance, and the need to stabilise social relations 
by extinguishing long-standing tax liabilities. The 
limitation of tax liabilities, although not regulat-
ed expressis verbis in the Constitution, is therefore 
based on constitutionally protected values. Both 
the introduction of a statute of limitations in tax 
law and the determination of the date on which it 
will occur is left to the discretion of the legislator. 
The legislator may choose between different limi-
tation structures, establishing separate time lim-
its for carrying out activities verifying the com-
pliance of taxpayers with their obligations and 
setting separate time limits for the debt collection 
procedure. However, these deadlines cannot be 
too short, as they would exclude the implementa-
tion of the principle of universality and tax fair-
ness, nor may they remain too long, making the 
statute of limitations an illusory institution. The 
limitation mechanism established in tax law may 
not induce taxpayers to evade tax and treat the 
statute of limitations instrumentally, in terms of 
a tool allowing them to avoid paying the tax after 



84 IA     2021    No. 1Impact of Anti-Crisis Shield on the running of the limitation period for tax liabilities in Poland

some time. The rule is to pay taxes, and not expect 
that the tax liability will be time-barred.

According to the Tax Ordinance,3 the tax liabili-
ty limitation period is 5 years beginning from the 
end of the calendar year in which the tax payment 
deadline expired. Polish tax law exhaustively enu-
merates the exceptional situations when the pe-
riod of limitation for liabilities is longer than 5 
years. Pursuant to the Tax Ordinance:

A new limitation period does not commence or an 
existing limitation period is suspended:

1) from the issue date of a decision granting tax 
relief until the due date to pay deferred tax or 
tax arrears, the last tax instalment or the last 
instalment of tax arrears;

2) from the date a regulation enters into force on 
extending the time limit to pay tax, issued by 
the	minister	 in	 charge	of	public	finance,	until	
the end of the extended time limit;

3) by declaration of bankruptcy (a suspended limi-
tation period resumes on the day after the deci-
sion to end or discontinue bankruptcy proceed-
ings	becomes	final);

4) as a result of applying an enforcement meas-
ure	which	a	taxpayer	was	notified	about.	A	sus-
pended limitation period resumes on the day 
after the enforcement measure is applied;

5) if a tax liability can be determined or estab-
lished on the basis of a double taxation agree-
ment or another international agreement to 
which the Republic of Poland is party, and the 
establishment or determination of that liability 
amount by a tax authority depends on whether 
the	 authorities	 of	 another	 state	 provide	 suffi-
cient information;

6) on the day when proceedings commence in a 
case	involving	a	fiscal	crime	or	fiscal	offence	the	
taxpayer	has	been	notified	of,	if	the	crime	or	of-
fence is related to a failure to settle the liability;

7) on the day when a complaint against a decision 
concerning	that	liability	is	filed	with	an	admin-
istrative court;

8) on	the	day	when	a	request	is	filed	with	a	general	
court to determine whether a legal relationship 
or law exists or not;

on the day when a decision to accept security is 
delivered, or an order to establish security in ac-
cordance with the provisions on administrative 
enforcement proceedings is delivered;
on	 the	day	when	 confirmation	about	 joining	 the	
security	in	the	cases	defined	in	the	Act	of	17	June	
1966 on Enforcement Proceedings in Admin-
istration (Journal of Laws of 2019, item 1438, as 
amended) is served;
on the day when the Head of the National Tax 
Administration requests an opinion from the An-
ti-Avoidance Board.

In each case, the circumstances indicated above 
should be considered exceptional situations. 

Apart from the limitation period, the Ordinance 
introduces the so-called interruption of the limi-
tation period. Following each interruption of lim-
itation, it shall commence anew.

In accordance with the provisions of the Ordi-
nance, the limitation period is interrupted by a 
declaration of bankruptcy. After the limitation 
period is interrupted, it runs again from the day 
after the decision on the end or discontinuation 
of	 bankruptcy	 proceedings	 becomes	 final.	 The	
limitation period is also interrupted as a result of 
an	enforcement	measure	notified	to	the	taxpayer.	
After the limitation period is interrupted, it runs 
again from the day after the enforcement measure 
is applied.

4. AUTONOMY OF TAX LAW

In the context of identifying consequences of Ar-
ticle  15zzr	 of	 the	Anti-Crisis	 Shield	 coming	 into	
force, it is crucially important to try answering 
the question whether, when using the notion of 
“administrative law,” the legislator really only 
meant administrative law, or extended “adminis-
trative law” to include tax law as well.

Before examining the issue of mutual relation-
ships between tax law and other branches of law, 
especially at the linguistic level, it is necessary 
to examine the position of tax law in the legal 
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system, especially whether it is an autonomous 
branch thereof. Both theoretical and practical is-
sues are of decisive importance in this case.4 This 
is because autonomy consists in the fact that it is 
possible to identify common features of a group 
of tax norms that allow them to be distinguished 
from other norms and have an impact on the crea-
tion, application and interpretation of law.5

Tax law belongs to public law,6 i.e. to the branch-
es of law where the public interest prevails. It is 
worthwhile recalling that tax law, being part of 
financial	 law,	 has	 been	 undergoing	 significant	
transformation in Poland for some time, aimed 
at separating tax law, making a separate branch 
of law, having its own legal norms, principles and 
the subject and method of regulation, as well as 
specific	 legal	 relationships.	 The	 criteria	 for	 the	
subject and method of legal regulation will be 
vitally important in the separation of tax law.7 
In this law, the method of regulating social rela-
tionships is the administrative and legal method 
based on power and subordination.8 For a very 
long	time,	tax	law	was	an	integral	part	of	finan-
cial	 law.	 There	was	 the	 concept	 of	 financial	 law	
as generally understood, meaning budget law in 
a narrow sense, the law of budget spending and 
the law of budget revenues. The last one includ-
ed, inter alia, tax law.9 The autonomy of tax law 
in the legal system – as the whole set of norms 
regulating	financial	relationships	–	was	approved	
earlier. It is worthwhile recalling that treating tax 
law	as	part	of	financial	law	seems	archaic.	This	is	
because it does not take into account the impor-
tance	of	particular	areas	of	financial	law	in	prac-
tice. Consequently, this author assumes that the 
classification	 recognising	 tax	 law	 as	 a	 separate	
branch of law, equal to budget law, is more ade-
quate.10 Financial law structures also emerged11 
including the broadly understood budget law as a 
separate section, with tax law being its only com-
ponent.12

The	following	criteria	had	a	decisive	influence	on	
the	separation	of	tax	law	from	the	norms	of	finan-
cial law: the subject of the norms, the structure 
of norms, features of social relationships regulat-
ed by these norms, the manner of implementing 

these relations, the purpose of their establish-
ment.13 Moreover, it is also possible to identify leg-
islative autonomy – this is because tax law norms 
are included in separate legal acts.14 The degree of 
development	of	 tax	 law	 is	 also	 confirmed	by	 the	
existence of an extensive general part, having its 
own tradition, the separation of a system of au-
thorities and procedures, and a professional group 
– tax advisers.15 Additionally, the function of tax 
law norms, their legal character, as well as the so-
cial and economic role affect the interpretation to 
such an extent that it is possible to refer to tax law 
interpretation principles.16

Summing up the aforementioned deliberations, 
it should be concluded that tax law, which con-
stitutes a separate branch of law, shows autono-
my involving the development of solutions and 
institutions in a relatively independent way. The 
limits of the autonomy of tax law are determined 
by the basic principles of the legal system, which 
are included in the Constitution of the Republic 
of Poland and which pertain to freedoms, rights 
and obligations of persons and citizens, sources 
of law, including statute as an exclusive basis of 
tax matters, and the legislative procedure.17 They 
are obligatory rules in the process of the admin-
istration of law. Moreover, it is necessary to take 
into account the need to maintain the necessary 
consistency and internal integration of the legal 
system. This is because tax law is an element of 
this system and should be harmonised with oth-
er branches thereof. From a substantive point of 
view, this means that tax law cannot be inconsist-
ent with other branches of law or interfere with 
their functioning, whereas formally it means the 
need to adjust the legal language.

Against the background of deliberations pertain-
ing to the autonomy of tax law, it is worthwhile 
emphasising its relationships with other areas 
of law. Each of them shows separate features ap-
propriate to the functions performed. Norms can 
usually	be	classified	into	one	of	the	areas	of	law	–	
private (e.g. civil) or public (e.g. administrative). In 
the context of the matter under consideration, it is 
worthwhile noting relationships between tax law 
and administrative law in particular.
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Tax law is related to administrative law at the sys-
temic level.18	This	is	because	norms	defining	the	or-
ganisation and operating principles of tax admin-
istration authorities constitute a system following 
the example of solutions used in other departments 
of public administration. Additionally, tax law ap-
plies notions typical for administrative law (e.g. 
public administration authority, supervision, sub-
ordination). Mutual relationships between the two 
indicated	branches	of	law	are	confirmed	by	the	fact	
that in the years 1981-1997, provisions of the Code 
of Administrative Procedure, i.e. general adminis-
trative procedure, applied to tax proceedings.

Despite its administrative origin, tax law is a 
branch of law separate from administrative law. 
This	 is	 confirmed	 by	 the	 fact	 that	 the	 legislator	
knows the “tax law” notion and uses it in other 
legal acts, e.g. provisions of the Tax Ordinance. 
Moreover, in provisions of the Tax Ordinance, the 
legislator	included	a	legal	definition	of	the	notion	
of “tax law provisions”. Consequently, the legisla-
tor is undoubtedly aware of this notion.

5. APPLICATION OF THE ANTI-

CRISIS SHIELD DIRECTLY FOR 

THE INSTITUTION OF TAX LAW 

It is worthwhile noting that the authors of the An-
ti-Crisis Shield, in other provisions of the Act, re-
fer separately to the institutions of administrative 
law	and	tax	law,	which	confirms	that	the	legislator	
distinguishes between these branches of law. In 
Article 15zzs	section 1	of	the	Shield,	the	legislator	
makes a distinction between “administrative pro-
ceedings”	(point 6)	and	“proceedings	and	inspec-
tions carried out based on the Tax Ordinance” 
(point 7),	which	supports	the	hypothesis	that	the	
legislator distinguishes between tax law and ad-
ministrative law in provisions of the Shield.19

Consequently, taking into account the structure 
of provisions of the Shield, it seems that the leg-
islator is aware of the autonomy of tax law from 
other	branches	of	law.	Consequently,	it	is	justified	

to assume that if the legislator had intended to 
suspend the running of periods under substantive 
law in tax matters, this issue would have been ex-
plicitly regulated in the provisions of the Shield. 
Article 15zzr	section 1	refers	only	to	the	running	
of periods under substantive law in administrative 
matters, therefore it cannot be presumed that this 
provision also covers periods under tax law.

The correctness of the aforementioned hypothesis 
seems	to	be	confirmed	by	the	introduction	of	Arti-
cle 15zzj	to	the	Shield	as	well,	according	to	which	
the submission of the annual PIT tax return for 
2019 and payment of the tax due after the expiry 
of	the	statutory	time	limit,	but	before	1 June	2020,	
will	not	result	in	penal	fiscal	sanctions.

It is worthwhile noting that if the running of sub-
stantive law periods in tax matters had been sus-
pended	 based	 on	 Article  15zzr	 section  1	 of	 the	
Shield, no sanctions could have been imposed on 
the taxpayer for failure to pay tax by the end of 
April this year. It seems that in the case of a broad 
interpretation	 of	 Article  15zzr	 section  1	 of	 the	
Shield, also covering the suspension of the running 
of periods under tax law, the time limits for paying 
taxes would also be suspended. Thus, the introduc-
tion	of	Article 15zzj	to	the	Shield	would	have	been	
pointless and contrary to the principle requiring 
the creation of regulations by a rational legislator.

Taking into account the text of the Anti-Crisis 
Shield,	it	is	therefore	justified	to	assume	that	the	
running of substantive law periods in tax matters 
was not suspended by provisions of the Shield. 
Firstly, tax law is a branch of law separate from 
administrative law with its own autonomy. Sec-
ondly, the legislator introduced provisions in the 
Shield suggesting that at least some periods under 
tax law (tax payment periods) were not suspend-
ed. Consequently, taking into account the fact 
that the legislator acts reasonably, it is impossi-
ble	 to	 agree	 with	 the	 opinion	 that	 Article  15zzr	
of the Shield would also regulate the issue of the 
running of substantive law periods in tax matters 
– if it was the legislator’s intention, the legislator 
would, without any doubt, explicitly present its 
intentions in this respect.
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Article 15zzr	was	annulled	with	“Shield 3.0”	com-
ing into force, while the running of periods under 
substantive law in administrative matters was re-
started.	Pursuant	to	Article 68	of	the	Act	of	14 May	
2020 amending some acts in the area of protective 
activities in connection with the spread of the 
SARS-CoV-2,20 these periods will start running 
again 7 days after the effective date of the act. 
Consequently, deliberations regarding the scope 
of	application	of	Article 15zzr	remain	valid	despite	
the provision itself being annulled. Annulling Ar-
ticle 15zzr	does	not	nullify	the	legal	effects	of	the	
suspension. This is because periods covered by 
that provision remained suspended for a certain 
time, which will ultimately have an impact on the 
expiration of the particular period.

This is especially important in the context of the 
running of limitation periods of tax liabilities – 
assuming	 that	Article  15zzr	 also	 applies	 to	 time	
limits under tax law, the limitation periods of tax 
liabilities would have been suspended based on 
the provisions of the Shield, which means that the 
limitation period of tax liabilities should be ex-
tended by the period of suspension.

One of the functions of the limitation period for 
tax liabilities is related to its guarantee nature. 
After the expiry of the limitation period, the 
taxpayer can be sure that they will not face any 
consequences in the form of paying the tax. In 
particular, provisions pertaining to the length of 
the limitation period, including suspending the 
running of the limitation period for tax liabilities, 
have the nature of a guarantee. This shows that, 
bearing in mind the principle that doubts should 
be resolved in favour of the taxpayer, it cannot be 
concluded that the circumstances justifying the 
suspension of running the limitation period may 
not be expressed directly.

6. RETROSPECTIVE EFFECT OF 

LIMITATION PROVISIONS

Against the background of the issues discussed, 
it is important to determine how long the An-

ti-Crisis Shield applies for. It clearly refers to “a 
state of risk of epidemics and a state of epidem-
ic announced due to COVID-19.” The state of risk 
of	 epidemics	was	 announced	 on	 14 March	 2020,	
and the Anti-Crisis Shield 1.0 came into force on 
31 March	2020;	 just	 from	the	provisions	of	Arti-
cle 15zzr,	and	considering	the	explicit	reference	to	
the period of a risk of epidemics, it follows that it 
should apply retrospectively.21 At this point, it is 
worthwhile analysing how the retroactive effect 
of the act could affect suspending the running of 
the limitation period if the legislator had conclud-
ed that the reference to the statute of limitations 
in administrative law should also be understood 
to include tax law.

The retroactive effect of an act in such a way is 
expressly	provided	for	in	Section 51 (2)	of	the	Reg-
ulation	of	20 June	2002	of	the	Council	of	Ministers	
on the principles of legislative techniques: “Provi-
sions	of	the	act	other	than	those	to	which	the	fi-
nal provisions gave retroactive effect, and having 
retroactive effect resulting from their content and 
relating to events or states of affairs, which arose 
before the effective date of the act, shall be formu-
lated in a way that clearly indicates these events or 
states of affairs.” Also, in accordance with the Act 
of	 10  July	 2000	 on	 the	 publication	 of	 normative	
acts and some other legal acts (Journal of Laws 
of	2019,	 item 1461),	 it	 is	possible	to	give	retroac-
tive effect to a normative act if the principles of 
a democratic state ruled by law do not prevent it 
(Article 5).

Consequently,	assuming	that	Article 15zzr	of	the	
Anti-Crisis Shield could also apply to the limita-
tion of tax liabilities, it is only necessary to ana-
lyse whether it can be assumed that it suspends 
the running of the period of limitation before the 
Shield came into force. This question cannot be 
answered	in	the	affirmative.	Although	it	is	theo-
retically and legally possible, as shown above, the 
additional condition related to the compliance of 
such a solution with the Constitution raises seri-
ous doubts. First of all, it should be noted that the 
limitation of tax liabilities is an institution that 
results in positive consequences for the taxpayer. 
This is because the expiry of the limitation peri-
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od results in the extinguishing of the tax liability. 
Consequently, the statute of limitations is a de-
sirable institution in terms of the taxpayer’s legal 
situation – it causes the liability to expire. The ap-
plication	for	confirming	or	refunding	an	overpay-
ment,	as	described	 in	Article 78	 section 2	of	 the	
Tax Ordinance, is an exceptional situation where 
the statute of limitations may have negative con-
sequences for the taxpayer.

7. CONCLUSION

The pace of legislative works on the Anti-Crisis 
Shield was very fast, and at the same time in-
volved large-scale changes. Due to a combination 
of these two elements, the quality of the resulting 
regulations is questionable. Despite the short time 
since their introduction, widely different opinions 
have emerged as to their normative content. The 
status of the issue as to whether the Anti-Crisis 
Shield suspended the running of the limitation of 
period for tax liabilities is similar. The very fact 
that	based	on	Article 15zzr	section 1	of	the	Shield	
it is impossible to answer this question unequivo-
cally	reflects	the	legislative	level	of	the	provision	
in question. Without any doubt, the situation that 
developed in March 2020 made it necessary to 
look	 for	 specific	 legal	 solutions	aimed	at	provid-

ing a quick reaction to the crisis, given that the 
state stopped functioning. For example, in the 
Anti-Crisis Shield, the legislator decided on the 
possibility of delaying the payment of personal 
income tax without any negative consequences, 
and decided to extend the time limit for issuing an 
individual ruling. Actions taken by the legislator, 
their main intention and the coronavirus context 
may indicate the intent to suspend the running of 
tax liability limitation periods, but the wording of 
the provisions in the Anti-Crisis Shield does not 
allow us to conclude that the running of the limi-
tation period was actually suspended. Suspending 
the running of the limitation period for tax liabil-
ities is disadvantageous for taxpayers (with some 
exceptions), as it extends the period during which 
the taxpayer is obliged to pay tax. Consequently, 
particular caution should be exercised when try-
ing to extend such a period. Taking into account 
the basic principles of interpretation of legal acts 
and the legislator’s rationality principle, we can-
not	presume	that	in	Article 15zzr	of	the	Shield	the	
legislator also meant tax law when referring to the 
notion of administrative law. The accuracy of this 
hypothesis	 is	also	confirmed	by	the	fact	that	the	
Anti-Crisis Shield contains provisions directly re-
ferring	to	tax	law,	and	thus	it	is	justified	to	assume	
that where there is no direct reference to tax law, 
the legislator does not allow such a reference.
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Abstract: One of the outcomes of the 2015–2016 migration cri-

sis in the EU is the urgent need perceived to enhance the effec-

tiveness of forced return procedures, including administrative 

expulsion. However, given the core human rights obligation of 

non-refoulement, the push for effectiveness needs to be bal-

anced against procedural safeguards preventing “overly effec-

tive” proceedings. The example of the Czech Republic shows 

that an institutional arrangement could significantly undermine 

the effectiveness of the proceedings when paired with undue 

conduct of the administration, such as the improper risk of a 

refoulement assessment. The article argues that the key to ef-

fectiveness does not necessarily lie with speedy procedures, 

but rather with a pragmatic design of the procedures, as can 

be concluded from a comparison of the Czech and German ap-

proaches.

Keywords: expulsion, non-refoulement, administrative discre-

tion, forced return, migration

The so-called “migration crisis” of 2015/2016 con-
stitutes	a	significant	series	of	events	that	changed	
the discourse on migration in Europe and trans-
formed the political landscape in many countries.2 
Populist voices on the right, centre and left of the 
spectrum claimed they would take back control 
of migration issues.3 The post-crisis discourse is 
dominated by safety issues (see e.g. Nagy, 2016) 

and clearly shows a reduced willingness to retain 
legal possibilities for immigration of any kind, 
clearly emphasising the effectiveness of return 
procedures.4 With this emphasis, since 2016 EU 
bodies have been trying to strike a common com-
promise on a new package of migration legisla-
tion that will replace the “failed” current system 
centred on the Dublin III Regulation (Regulation 
604/2013). Due to the lack of common ground, the 
Common European Asylum System reform has 
stalled for months, and now, in the midst of yet 
another crisis caused by a pandemic, it seems to 
be forgotten. While they are not making headlines 
any longer, the problems of the migration policies 
persist.

Faced with staggeringly low numbers of successful 
return operations, one of the key demands to be 
incorporated into the reform is the effectiveness 
of return operations. This requirement should 
not be understood as an easy equation: the more 
returnees, the bigger success. The growing de-
mand for (forced) returns of irregular migrants, 
or migrants who, for some reason, have lost their 
permit to stay, must be squared with respect for 
human rights and international refugee law. Both 
do not cease to apply just because of public senti-
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ment.5 The core of the human rights’ obligation, 
when it comes to forced returns, is the prohibition 
of non-refoulement as a principle stemming from 
right to life and freedom from torture, inhuman 
and degrading treatment, thereby governing who 
can be and who must not be expelled from a state’s 
territory. Therefore, we could alter the equation: 
the more returns performed with due respect of 
human rights, the better the effectiveness of the 
return procedure. Arguably, such a view was in-
corporated into the EU secondary legislation 
(cf. recitals 8, 11 and 24 of the Return Directive 
2008/115/EC) and should be further strengthened 
by the reform. 

From a different point of view, the principle of 
non-refoulement forms a formidable barrier for a 
state’s free discretion in migration matters that 
is claimed by states in international fora. (This is, 
in itself, a kind of paradox. States claim to have 
absolute discretion. Yet many would like to take 
back control of immigration matters from the EU. 
By doing so they do not realise states are consid-
erably limited by another set of obligations – re-
spect for human rights.) The fact states are bound 
by this principle with little leeway for discretion 
makes it a suitable object for analysing the ef-
fectiveness of the return procedure, focusing on 
how a state can ensure the smooth conduct of ad-
ministrative expulsion proceedings in a way that 
would	at	the	same	time	fulfil	the	non-refoulement 
guarantee. In part 1 of the article, we outline the 
normative content of the said principle (1.1) and 
follow its “absolute” character and its implication 
for expulsion proceedings (1.2). We argue that 
fully executing the principle of non-refoulement 
in administrative practice depends not only on 
its implementation in the legal system (part 2), 
but it might also be circumvented by the insti-
tutional arrangement of authorities that should 
guarantee its application in individual cases and 
by the regulatory design of administrative pro-
ceedings (part 3). We conduct a case study of the 
Czech Republic, relying on its national law and 
national courts’ case-law. Due to EU-wide legal 
bases, some of the legal issues bear cross-border 
relevance. However, we include a comparative 
standpoint and try to assess whether German law 

suffers from the same shortcomings, or if it might 
offer some inspiration (part 4).

1. NON-REFOULEMENT IN 

EXPULSION CASES: CORE 

BACKSTOP

1.1. NON-REFOULEMENT AS 

AN INTERNATIONAL HUMAN 

RIGHTS CONCEPT

In this part of the paper, we attempt to outline 
the relevance and content of the non-refoulement 
principle, as developed in the case-law of the Eu-
ropean Court of Human Rights (ECtHR) by in-
terpreting the European Convention on Human 
Rights (ECHR). The concept of non-refoulement is 
linked to case-law dealing with expulsion of al-
iens. This term needs further explanation. When 
using the term expulsion in this part of the paper, 
we	follow	a	definition	of	the	ECtHR	embedded	in	
its case-law and adopted on the basis of the Ex-
planatory Report to Protocol no. 7 to the ECHR: 
expulsion is “any measure compelling the depar-
ture of an alien from the territory but does not 
include extradition” (European Treaty Series no 
117). However, it is important to bear in mind that 
the	ECtHR’s	definition	is	far	reaching	and	auton-
omous,	 independent	 of	 national	 definitions;	 its	
aim is to cover return procedures of many kinds, 
following a range of proceedings (See e.g. M.A. 
and others v. Lithuania, no. 59793/17, 11 Decem-
ber 2018). Yet, apart from this general discussion, 
we limit ourselves to expulsion in the narrower 
meaning anchored in Czech national law: by ex-
pulsion we mean an act of voluntary departure 
or, more often, forced removal of an alien and an 
entry	ban	for	a	specified	period	that	is	based	on	
an administrative decision on return issued in 
administrative proceedings. In other words, the 
narrower meaning of expulsion refers to the Re-
turn Directive (2008/115/EC).
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The ECtHR adopted an attitude of deference to 
states’ migration policies in expulsion cases. “A 
state is entitled, as a matter of international law 
and subject to its treaty obligations, to control 
the entry of aliens into its territory and their res-
idence there” (Üner v. Netherlands, no. 46410/99, 
18 October 2006, § 54). This approach is mirrored 
in other case-law of international courts, case-law 
of national courts and doctrine (see ICJ‘s Liechten-
stein v. Guatemala, Read, J., dissenting, pp. 46-47; 
Czech Constitutional Court [CCC] Ruling no. Pl. 
ÚS 10/08, 12 May 2005).6 Despite the fact that the 
entry, stay and departure (termination of stay) of 
aliens remains a matter of a state’s jurisdiction, or 
the exercise of its free, sovereign powers, it seems 
impossible to overestimate the impact of the “sub-
ject to its treaty obligation” condition. States are 
still obliged to secure the full range of ECHR rights 
and freedoms to everyone under their jurisdiction. 
As the body of the ECtHR case-law has shown, the 
expulsion of an individual might be blocked if it 
breaches a right or freedom protected under the 
ECHR. That could occur both in the country that 
expels, as well as in the country of return. How-
ever, not all ECHR rights and freedoms have the 
intrinsic, fundamental value for democratic soci-
ety that leads to the prohibition of refoulement. In 
fact, the ECtHR takes a pragmatic approach de-
claring that states do not have a duty to provide 
the ECHR rights to everyone, making use of other 
provisions in relation to refoulement very scarce.7

A prominent ECHR provision to be considered 
when assessing compliance of expulsion with the 
human rights obligation is found in Article 3, or 
respectively Articles 2 and 3 considered together. 
Starting with the ruling Soering v. UK, the ECtHR 
takes the stance that extradition “may give rise to 
an issue under Article 3, and hence engage the re-
sponsibility of that State under the Convention, 
where substantial grounds have been shown for 
believing that the person concerned, if extradit-
ed, faces a real risk of being subjected to torture 
or to inhuman or degrading treatment or pun-
ishment in the requesting country” (Soering v. 
UK, no. 14038/88, 7 July 1989, § 91). Therefore, 
in order to prevent liability for breach of Art. 3 in 
the receiving state, states must assess the con-

ditions in the receiving country against Art. 3 of 
the ECHR, and allow for extradition only when 
no real risk of a breach exists. The applicability 
of the same approach for cases concerning expul-
sion	was	 confirmed	 in	Cruz Varas v. Sweden (no. 
15576/89, 20 March 1991) and Vilvarajah v. UK 
(13163/87, 30 October 1991). Hence, the ECHR, to 
a large extent, echoes Art. 3 of the Convention 
against Torture and other Cruel, Inhuman or De-
grading Treatment (UNCAT; refers only to torture 
as a reason against refoulement), as well as Art. 6 
and 7 of the International Covenant on Civil and 
Political Rights (ICCPR), as interpreted by the 
Human Rights Committee (e. g. A. B. v. Canada, 
no. 2387/2014, 16 March 2017). The scope of the 
“expanded non-refoulement” principle8 based on 
these instruments of international human rights 
law does differ in scope and applicability from the 
principle of non-refoulement based on internation-
al refugee law, in particular Art. 33 of the Conven-
tion Relating to the Status of Refugees.9

A state has an obligation not to expel when there 
are substantial grounds to believe that an individ-
ual, if deported, would face a real risk of treatment 
contrary	to	Art.	3	of	the	ECHR.	To	qualify	specific	
treatment as ill-treatment contrary to Art. 3 of the 
ECHR, it must attain a minimum level of severity 
as described by ECtHR case-law (F.G. v. Sweden, no. 
43611/11, 23 March 2016, §§ 111–127). Such assess-
ment is relative and takes into consideration all the 
individual circumstances of the case (see Tarakhel 
v. Switzerland, no. 29217/12, or cf. R.H. v. Sweden, 
no. 4601/14, and K.A.B. v. Sweden, no. 886/11). The 
real risk of breach could emanate both from the 
individual situation of the respective person, from 
the fact that they belong to a particular vulnera-
ble group, or from the general situation of violence 
in the receiving country. However, only cases of 
“extreme general violence” would give rise to an 
Art. 3 of the ECHR issue (see Sufi and Elmi v. UK, 
no. 8319/07 and 11449/07, 28 June 2011). A wide 
body	of	 case-law	has	developed	what	qualifies	as	
ill-treatment (X v.  Switzerland, no. 16744/14, J.K. 
and others v. Sweden, no. 59166/12, S.K. v. Russia, 
no. 52722/15, A.L. (X.W.) v. Russia, no. 44095/14, 
Paposhvili v. Belgium, no. 41738/10, and A.S. v. Swit-
zerland, no. 39350/13). Despite referring to Art. 3 of 
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the ECHR as a whole, the ECtHR has not given an 
answer to whether all three “stages” of ill-treat-
ment, i.e. torture, inhuman treatment and degrad-
ing treatment, have the equal effect of creating an 
obstacle to expulsion; it is presumed that mere de-
grading treatment would not prevent expulsion.10 
The question of substantial grounds requires rigor-
ous, ex nunc assessment, and the state authorities 
have the obligation to assess information known to 
them of their own volition (ex officio). 

1.2. ABSOLUTE OBLIGATION 

V. DISCRETION OF STATE 

AUTHORITIES

The principle that no one should be extradited, re-
moved or made to leave for a country in which they 
would face risk of treatment contrary to Art. 3 of 
the ECHR does not allow for any exceptions or der-
ogation in the time of national emergency. It “en-
shrines one of the fundamental values of the dem-
ocratic societies” (Soering v. UK, § 88). The Court 
insists that “it is not possible to make the activi-
ties of the individual in question, however unde-
sirable or dangerous, a material consideration, or 
to weigh the risk of ill-treatment against the rea-
sons put forward for the expulsion in order to de-
termine whether the responsibility of the State is 
engaged under Article 3” (Trabelsi v. Belgium, no. 
140/10, 4 September 2014, § 118). That means the 
so-called absolute character of Art. 3 of the ECHR 
fully applies to the principle of non-refoulement 
as a derived Art. 3 right. The ECtHR emphasised 
this fact in the Soering judgment, and since then, 
despite	being	“acutely	conscious	of	the	difficulties	
faced by States in protecting their populations 
against terrorist violence”, it repeats the same po-
sition (see X v.  Netherlands, no. 14319/17, 10 July 
2018, § 71). In the Court’s view, the ECHR does not 
allow states to somehow “measure” competing 
rights and interests when Art. 3 of the ECHR is on 
the scale – there is no margin of appreciation. The 
ECtHR	has	confirmed	such	conclusion	 in	a	num-
ber of its judgments: we can trace it back to the 
landmark decision Chahal v. UK (no. 22414/93, 15 

November 1996), Saadi v. Italy (37201/06, 28 Feb-
ruary 2008), and up to relatively recent decisions 
X v. Sweden (no. 36417/16), X v. Netherlands (no. 
14319/17) and M. A. v. France (no. 9373/15). Nat-
urally, such an uncompromising approach of the 
Court is not applauded by the State parties to the 
ECHR in times when the national security narra-
tive dominates political discussion. 

Thus, the practical effect of the absolute character 
of the non-refoulement principle should be that an 
individual is completely immune from expulsion 
that would put him or her at risk of a breach of Art. 
3 of the ECHR. States, on the other hand, have a 
positive obligation to ensure they respect that 
freedom by exercising their powers concerning the 
entry, stay and termination of stay of aliens with 
due regard to the material limit of non-refoulement. 
Therefore, states have to ensure procedures en-
tailing the adequate scrutiny of permissibility of 
expulsion under Art. 3 of the ECHR in light of the 
respective alien’s individual circumstances. Fail-
ing to ensure a proper procedural arrangement en-
suring rigorous scrutiny would amount to a breach 
of Art. 3 of the ECHR (X v. Sweden, no. 36417/16, 
9 January 2018, or Amerkhanov v.  Turkey, no. 
16026/12, 5 June 2018). Moreover, Art. 1 of Proto-
col 7 to the ECHR enshrines procedural guarantees 
for the expulsion of regular migrants, and Art. 3 in 
connection with Art. 13 secures the right to effec-
tive remedy in all expulsion cases. Thereby, states’ 
sovereign powers are substantially limited by their 
obligation to respect human rights.

What consequences does the absolute character of 
Art. 3 of the ECHR on non-refoulement have for the 
regulation concerning expulsions and the use of 
discretion within it? Human rights obligations pre-
scribe the issue (risk of breach of Art. 3 of the ECHR 
upon return), a course of action (to establish if there 
is such a risk) and outcome (not to expel if there are 
substantial grounds to believe serious risk exists) 
of any expulsion proceedings in an unequivocal 
manner. That rules out the possibility of entrusting 
the relevant state authority with discretion.11 Even 
if it can make its own consideration and judgment 
about many questions related to the expulsion pro-
ceedings or its outcome (e.g. whether to initiate the 
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proceedings, whether the expulsion would be pro-
portionate to interference with the right to private 
and family life, how long the entry ban should be, 
if there are compelling reasons to lift the entry ban 
because of its unduly harsh impact), the question 
of the risk of refoulement lies beyond any margin of 
discretion. The law has to be written in a way that 
makes the principle of non-refoulement a clear obli-
gation	to	be	fulfilled,	without	exception.	

Having said that, the practical effects of “absolute 
prohibition of refoulement” could fall short of the 
promise of always securing protection. Firstly, “ab-
soluteness” relates to a concept that is, essentially, 
a court interpretation of what the terms “torture, 
inhuman and degrading treatment” refer to. These 
terms	 are	 open	 definitions;	 from	 a	 public	 admin-
istration	 perspective	 –	 “indefinite	 terms”	with	 all	
their	 features,	 implications,	 but	 also	 specific	 lim-
its, as mentioned below; without the binding inter-
pretation of the ECtHR, they remain unclear and 
open to be construed in different ways, ascribed to 
treatment of different severity. In fact, the ECtHR’s 
margin for discretion of what falls within and out-
side the scope of Art. 3 of the ECHR makes non-re-
foulement a relative concept over time. This follows 
from the evolutive interpretation of the ECHR (“a 
living instrument”), a concept that was adopted by 
the EctHR and used especially in connection with 
the	qualification	of	treatment	as	contrary	to	Art.	3	
of the ECHR (Selmouni v. France, no. 25803/94, 28 
July 1999, § 101). The ECtHR admitted there is an 
evolving standard of what is seen as torture, inhu-
man or degrading treatment in society, which has to 
be	reflected	in	the	legal	interpretation	of	the	terms.	
Therefore, what is now regarded as a breach of Art. 3 
of the ECHR might have been acceptable treatment 
a few decades ago. A prime example of these changes 
is the willingness to take into account the situation 
of general violence, such as civil wars, as relevant for 
the risk of refoulement assessment. The court moved 
from a position that mere general violence would not 
suffice	unless	the	applicants	are	able	to	show	some	
distinguishing features making them more vulner-
able to violence (Vilvarajah v. UK, § 111), to a more 
“humanitarian” approach that accepts that in most 
extreme cases, no “higher vulnerability” needs to 
be shown (N.A. v. UK, no. 25904/07, 17 July 2008, 

§§	114–117,	as	confirmed	in	Sufi and Elmi v. UK, §§ 
217–219). Additionally, the ECtHR is not the only in-
ternational body interpreting these terms, so states 
could be under another international obligation to 
follow a possibly different interpretation. In the Eu-
ropean context, the case-law of the Court of Justice 
of the EU is naturally of prime importance.

The previous argument implies that the concept 
is relative over time, but we might still argue that 
at	a	specific	point	in	time	it	provides	absolute	pro-
tection in relation to its current interpretation. 
However, there is another issue that could weaken 
it. ECtHR case-law provided for an interpretation 
of treatment contrary to Art. 3 of the ECHR on a 
case-by-case basis. It is up to the national author-
ities who conduct the administrative proceedings, 
or later judicial proceedings, to establish the facts 
of the case and qualify them against Art. 3 as inter-
preted by the ECtHR. They themselves qualify what 
counts as ill-treatment. Therefore, despite having 
the common reference standard in ECtHR case-law, 
practices could diverge. Such a possibility (or poten-
tial risk?), in fact, lies in the very nature and sub-
stance	of	indefinite	terms.	Even	practice	concerning	
“smaller” issues, like the extent to which proven 
personal experience of ill-treatment suggests future 
ill-treatment or a standard of proof could thus play 
a key role in the overall risk assessment. In summa-
ry,	it	is	possible	to	reflect	on	the	ECHR	standard	of	
what is understood as ill-treatment, and yet come to 
an opposite outcome during the risk examination.

2. NATIONAL IMPLEMENTATION 

OF THE PRINCIPLE OF NON-

REFOULEMENT: PROGRESSIVE 

ALIGNMENT OF NATIONAL 

REGULATION TO HUMAN 

RIGHTS STANDARDS

Each of the statements above hides a number of 
problematic legal issues that would deserve thorough 
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analysis. For the purposes of this paper, however, let 
us now outline how the requirement of the non-re-
foulement	principle	is	implemented	in	a	specific	na-
tional legal system (Czech law) that is to be consid-
ered further in the procedural effectiveness analysis.

An EU Member State’s national migration law is, 
in fact, the implementation of EU secondary law 
from	the	field	of	the	common	EU	asylum	and	mi-
gration policy (Art. 77–80 Treaty on the Function-
ing of the EU). EU law adopts the non-refoulement 
principle in its primary law via Art. 19 (2) of the 
Charter of Fundamental Rights of the EU. Besides 
this	constitutional	guarantee,	 it	finds	its	expres-
sion	 in	 secondary	 law,	 more	 specifically,	 in	 the	
Returns Directive (see i.a. Recital 24 and Art. 5). 
Its national implementation in Czech law could be 
found in Act No. 326/1999 on the residence of for-
eigners (hereinafter “Act No. 326/1999”).

The Czech stipulation of non-refoulement under-
went	 significant	 changes	 over	 time,	 reasoned	 by	
the progressive harmonisation of the pre-1989 reg-
ulatory framework to international human rights’ 
obligations and EC/EU legislation. Comparing 
three statutes regulating expulsions effectively in 
the last three decades, it is obvious that migration 
issues have become much more complex. Starting 
with Act No. 68/1965, effective until 1992, we see 
the regulation falling short of fundamental hu-
man rights standards (the whole statute contains 
only nine provisions in total, whereas the current 
law spans well over 200 provisions), while Act No. 
123/1992, effective until 1999, did include the “ob-
stacles to expulsion” provision. That was a signif-
icant	 yet	 insufficient	 development.	 It	 precluded	
expulsion in cases where an individual’s life or per-
sonal	liberty	would	be	at	risk	for	specified	reasons	
(race, religion, ethnicity, belonging to a particular 
social group or political opinion). Nevertheless, it 
allowed exceptions when “an alien is a threat to na-
tional security or committed an egregious crime”, 
therefore clearly failing the ECtHR standards: the 
court	does	not	make	room	for	any	“specific	reasons	
for risk”, whereas other sources of risk would be ir-
relevant. The provision is also too restrictive when 
referring only to risks to right to life (Art. 2 ECHR) 
and personal liberty (Art. 5 ECHR).

The non-refoulement provisions in the current 
statute – Act No. 326/1999 – were amended three 
times;	the	new	act	itself	and	its	first	amendment	
widened the scope of non-refoulement. Most im-
portantly, its language from the beginning in-
cluded a reference to treatment contrary to Art. 3 
of	the	ECHR,	and	even	a	reference	to	a	war	conflict	
(as a situation of general violence), exceeding the 
ECtHR requirements at the time (cf. the ECtHR’s 
ruling in Sufi and Elmi v. UK). It kept the exception 
clause,	but	modified	it	 in	a	way	that	made	it	rel-
ative, so in effect, not undermining the absolute 
character of the provision.12	The	first	amendment	
(2006) aligned the applied terminology to the 
(second generation of) EU secondary migration 
law (using the language of “serious harm” with an 
exhaustive	list	of	what	qualifies	as	this)	and	also	
ECtHR case-law (“substantial grounds to believe 
there is serious risk” instead of the previous lan-
guage “would be endangered”) (§ 179 of Act No. 
326/1999, as amended by Act No. 136/2006). The 
second amendment, on the other hand, elaborat-
ed solely on the grounds for use of the exception 
clause. Finally, from August 2019, the provision 
refers directly to “real danger” which leads to “re-
turn contrary to Art. 3 of the ECHR” (§ 179 of Act 
No. 326/1999, as amended by Act No. 176/2019).13

Overall, we see that the principle of non-re-
foulement has a regulatory basis in Czech law that 
eventually came into compliance with ECtHR case 
law. Now, it positively is in compliance with Art. 3 
of the ECHR, since the law only refers to that pro-
vision as such. A closer look, however, reveals that 
the grounds for qualifying as “serious harm” that 
prevented authorities from removing a person 
were	defined	as	open	definition	terms.	The	terms	
needed	to	be	interpreted,	and	the	specific	facts	of	
the case needed to be assessed against this inter-
pretation in order to decide if they are to be qual-
ified	as	falling	within	the	scope	of	“serious	harm”.	
The situation is very similar even under the cur-
rent	wording,	which	eventually	leads	to	open	defi-
nition terms of “torture, inhuman and degrading 
treatment”. Therefore, the state authorities have 
to deal with the terms in line with ECtHR and 
CJEU case law, which means the individual of-
ficers	and	 judges	have	 to	bear	 in	mind	 that	 they	
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are dealing with essentially European (ECHR and 
EU), and not national concepts. Moreover, even if 
they	properly	 reflect	 the	European	nature	of	 the	
national law provisions, there is always room for 
misinterpretation. That could result not only from 
a “different legal opinion”, but also a mistake.

Let	 us	 briefly	mention	 one	 example	 of	 such	 errors	
from the case-law of the Czech Supreme Adminis-
trative Court (SAC). The case (no. 7 Azs 85/2016, 17 
August 2016) concerned an applicant who claimed his 
expulsion to Libya could not be enforced because of 
his medical condition. After kidney failure, he attend-
ed dialysis a few times a week and was on a kidney 
transplant waiting list. The Supreme Administrative 
Court	overruled	the	court	of	the	first	instance	deci-
sion that a medical condition could not be taken into 
account at that stage of the proceedings; for context, 
the	 court	 of	 first	 instance	merely	 stated	 it	was	 too	
late to raise the issue. The Supreme Administrative 
Court, however, did not consider that a serious de-
cline in health due to lack of medical care could fall 
within the scope of “serious harm” caused by “in-
human treatment”, thereby creating an obstacle to 
expulsion. Instead, it ruled that the claim should be 
considered during the examination of proportionality 
of interference with the right to private life (Art. 8 of 
the ECHR). In summary, the court provided protec-
tion for the fundamental rights of the applicant (the 
expulsion would be enforceable only if necessary in a 
democratic society, according to Art. 8 of the ECHR), 
but it stripped the applicant of the “absolute protec-
tion” of Art. 3 of the ECHR and it did not explain why 
the suffering the applicant could face would not reach 
the threshold of Art. 3 of the ECHR (see Paposhvili v. 
Belgium, no. 41738/10, 13 December 2016).

3. NON-REFOULEMENT 

ENFORCEMENT: PROCEDURAL 

AND INSTITUTIONAL 

ARRANGEMENT MATTERS

In	 this	 part,	 we	 argue	 that	 despite	 having	 flaw-
less legislation on the material aspects, non-re-

foulement	fulfilment	depends	heavily	on	adequate	
procedural and institutional arrangements of the 
expulsion	proceedings.	We	identified	two	relative-
ly separate, but closely inter-connected issues in 
the Czech regulation of expulsion that we consid-
er potentially threatening to the proper conduct 
and outcome of expulsion proceedings. Firstly, 
the more general question of who conducts the 
examination	 and	how	 its	 results	 are	 reflected	 in	
the	final	decision	on	expulsion.	Secondly,	a	more	
specific	question	of	waiving	the	right	to	effective	
remedy and its impact on proper examination.

3.1. WHO MAKES THE CALL – 

AND HOW? 

When we look at the legislative history of answers 
to the questions in the headline, we see the matter 
was repeatedly at the centre of attention for the 
government, the Parliament and the Constitu-
tional Court. It was constantly transformed from 
very weak, almost absent procedural safeguards 
in search of the most cost-effective arrangement. 
The key is what we consider to be effective.

In the current state of affairs, decisions on expul-
sion are issued in administrative procedures con-
ducted by the Alien Police inspectorate (an inte-
gral part of the state police forces). The fact that 
proceedings are conducted by the police might 
have some rationale – it is the police who work in 
the	field,	make	the	initial	examination	on	the	reg-
ularity of the immigration status of an alien, have 
the power to detain an alien pending a decision 
on expulsion and actual removal, and if an en-
forceable decision is issued, the police perform the 
forced removals. But in order to conduct expulsion 
proceedings as a whole, the Alien Police Inspec-
torate also has to examine the risk of refoulement.

That would require creating a trained workforce 
with	specific	expertise	as	well	as	ensuring	the	flow	
of recent information about foreign countries rele-
vant for risk assessment. However, as the adminis-
trative courts repeatedly concluded, the Alien Po-
lice Inspectorate “is not in the position to conduct 
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a thorough assessment of the risk of breach of Art. 
3 of the ECHR were the person to be removed” (see 
SAC no. 4 Azs 66/2018, 23 January 2019). Act No. 
326/1999 outsources the assessment of the risk of 
refoulement by transferring the duty of performing 
an adequate examination to a different body, the 
Ministry of the Interior, which has a number of ex-
perts working on other migration-related issues, 
especially international protection. Put simply, 
the police are obliged to ask the Ministry, in every 
individual case, whether there is any relevant risk. 
If	the	answer	is	affirmative,	the	expulsion	cannot	
go forward. The Ministry’s answer to the request 
takes the form of a so-called binding opinion: an 
act that is not an administrative decision per se 
but is decisive for the actual administrative deci-
sion (on the rights and duties of an individual), be-
cause its result cannot be questioned by the body 
which	issues	the	final	decision.

Scrutiny of the Ministry is of key importance, 
since	no	other	body	performs	a	 sufficiently	deep	
examination of the same issue. The depth of the 
scrutiny is essentially the same as when assessing 
an international protection request, even though 
the law makes a clear distinction between grant-
ing	international	protection	and	finding	that	there	
are obstacles to expulsion when it comes to legal 
consequences (see Ruling of the CCC no. IV.ÚS 
553/06, 30 January 2007, upholding the decision 
not to grant asylum despite the fact the applicant 
showed there were barriers to his expulsion due to 
non-refoulement). The obligation to perform a risk 
assessment could not be waived by arguing that 
the alien should have applied for international 
protection (SAC no. 9 Azs 28/2016, 14 April 2016).

A closer look from the procedural perspective, pro-
vided by research of the Public Defender of Rights 
(Czech ombudsperson; report no. 6610/2015/VOP/
HL, 30 August 2016) conducted in 2015/2016, re-
vealed several interesting features of the procedur-
al and institutional arrangements that raised some 
issues concerning proper examination. We includ-
ed	her	findings	in	order	to	provide	a	vivid	picture	of	
the possible disparities between rules and their im-
plementation, even though we have to stress they 
do not necessarily depict the current situation.

It is up to the Ministry to conduct a rigorous exam-
ination of its own volition; the alien does not bear 
any burden of proof or burden of claim (SAC no. 5 
Azs 3/2017, 29 November 2017). Nevertheless, ob-
taining information about personal circumstanc-
es is vital. The Defender’s research showed that 
during expulsion proceedings, individuals whose 
own risks were being evaluated were never inter-
viewed	directly	by	officials	of	the	Ministry	of	the	
Interior.	The	Ministry	confirmed	the	only	material	
they usually relied on was an interrogation report 
from the Alien Police Inspectorate (report of the 
Public Defender of Rights, p. 33). All relevant in-
formation on personal circumstances is obtained 
by	officers	of	the	Alien	Police	Inspectorate,	who,	
on the other hand, might miss some parts of the 
story. Then, information is shared with the Minis-
try	(the	file	stays	at	the	Alien	Police	Inspectorate).	
Therefore, if a piece of information does not look 
important	 enough	 to	 the	 police	 officer,	 it	might	
not	reach	the	ministry	official	performing	the	as-
sessment.14

Surprisingly, the expulsion order could even be is-
sued in cases where the binding opinion declared 
that there are obstacles to the expulsion. In such a 
case, the expulsion decision does not include any 
deadline for return. So there are decisions on the 
expulsion of aliens who were found to be in real 
danger of persecution or torture. Such a decision 
is not enforceable in practice, but still binding. If 
the situation changes and a return is no longer 
impossible, the Ministry can issue a new binding 
opinion and the Alien Police Inspectorate issues 
a new decision laying down a deadline for return. 
Courts recognised that such unenforceable deci-
sions	on	expulsion	could	cause	significant	uncer-
tainty and stress, possibly resulting in dispropor-
tionate interference with private and family life 
(in breach of Art. 8 ECHR) of the foreigner. 

The fact that the assessment takes place without 
the direct involvement of the persons in question 
must not affect their right to effective remedy 
against	a	flawed	outcome.	However,	the	transpar-
ency of the whole process is diminished to some 
extent. The binding opinion is not an adminis-
trative decision, so there is no appeal. Its content 
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could	be	challenged	with	the	final	decision	on	ex-
pulsion; after an unsuccessful appeal, the decision 
could be challenged by action brought before the 
court, invoking arguments against the binding 
opinion (its content, relevance, reliability) (SAC 
no. 6 Azs 114/2015, 27 January 2016). Therefore, 
the courts require the binding opinions to be rea-
soned in the way an administrative decision would 
be, so that one can learn which facts were taken 
into account and why the Ministry reached its 
conclusion (ibid.). The opinion should be support-
ed by evidentiary materials accessible to the alien 
and to the court (ibid.).

Interestingly, the current regulation of access 
to effective remedy is a great improvement from 
the situation under earlier legislation. Previously, 
the law did not contain any explicit provision on 
what the procedural outcome of the assessment 
was; there was no requirement to issue a separate 
decision. Later, the law required the decision on 
expulsion to state explicitly whether the obsta-
cles to removal exist or not, so that such declara-
tion could be directly challenged on appeal (Act 
no. 326/1999, as amended by Act no. 428/2005). 
The most restrictive was the situation under Act 
No. 123/1992. which provided for no remedy if the 
state completely neglected to make any examina-
tion (CCC no. Pl. ÚS 27/97, 26 May 1998). Such a 
situation amounted to a clear breach of Art. 3 in 
conjunction with Art. 13 of the ECHR.

Access to effective remedy seems to be crucial 
because of repeated complaints about the quality 
of the Ministry’s assessment. Courts repeatedly 
reminded the Ministry about the importance of 
making the assessment on the basis of materials 
that are relevant to the issue of the proceedings, 
come from multiple and reliable sources, and re-
flect	complete	individual	circumstances	as	well	as	
recent developments (e.g. rulings of the SAC no. 
1 Azs 105/2008, 4 February 2009, and no. 6 Azs 
114/2015, 27 January 2016). The SAC expressly 
criticised situations when an alien was not even 
questioned properly by the Alien Police Inspec-
torate, so the assessment missed important facts 
and led to an incorrect outcome.15 Courts also 
stressed the assessment must not be outdated. But 

the most damning critique of the Ministry’s per-
formance was expressed by the Public Defender 
of Rights, based on her research of a sample of 35 
administrative expulsion decisions in 2015/2016.

Concerning	material	 reflecting	 the	 individual	 cir-
cumstances of the person concerned, the Defender 
criticised in her report that the alien is sometimes 
asked just a simple question “Are you aware of any 
obstacles preventing you from leaving the Czech 
Republic?”, which has a fundamentally different 
meaning than asking about obstacles of return to 
a	specific	country,	usually	a	country	the	foreigner	
had	fled.	Other	 times,	 the	Alien	Police	 Inspector-
ate did not provide a full transcript of information 
provided by an interrogated foreigner. In a number 
of the Ministry’s opinions concerning foreigners 
from Somalia, Afghanistan, Iraq and Syria (coun-
tries that would require extra rigorous scrutiny at 
the time), the Defender found that the Ministry had 
not	 made	 its	 conclusion	 on	 a	 sufficiently	 factual	
basis. The Defender even expressed her suspicion 
that two foreigners had been expelled after “sum-
mary	proceedings”	not	distinguishing	sufficiently	
between their individual cases, raising the issue of 
possible collective expulsion (the Report, p. 63).

Most importantly, the Research showed that the 
Ministry	fulfilled	its	duty	to	issue	binding	opinions	
“without any delay” very well, as required by law. 
Perhaps too well; in 33 out of 34 cases, the Minis-
try issued the binding opinion the very same day 
(the Report, p. 60). The Defender notes the sam-
ple included foreigners from prima facie problem-
atic	countries,	who	provided	specific	information	
on the danger they would likely have faced upon 
return (ibid.). She logically suggested that it was 
impossible to comprehensively study all relevant 
material (up to dozens of pages of reports), exam-
ine the reliability of claims made by the foreigner, 
and elaborate a reasoned opinion on the very same 
day, sometimes within less than 30 minutes. The 
Defender’s conclusions were acknowledged by the 
Constitutional Court in ruling no. I.ÚS 630/16 of 
29 November 2016, where the court obiter dictum 
stated the binding opinion in that case prima facie 
failed the required rigorous scrutiny, contrary to 
Art. 2 and 3 of the ECHR, reminding that “the re-
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quirement to issue a binding opinion without de-
lay does not relieve the Ministry of the obligation 
to respect fundamental rights and freedoms”.

3.2. RIGHT TO EFFECTIVE 

REMEDY: A PROCEDURAL 

SAFEGUARD TOO EASY TO 

WAIVE

Despite reasons to treat risk of refoulement evalua-
tions carefully, one might claim that provided there 
is	an	effective	remedy,	flawed	administrative	deci-
sions could be reversed either on appeal or based 
on a motion to an administrative court. However, 
there is another controversy that showed, in some 
cases, the right to effective remedy might be illu-
sory. It concerns cases of foreigners who waived 
their	right	to	file	an	administrative	appeal	against	
a decision on expulsion (an appeal is a precondition 
for a court action to quash an administrative deci-
sion). The possibility to waive one’s right to effec-
tive remedy does not have to be problematic per se; 
but given its serious consequences, it is to be used 
only when one positively knows what he or she is 
doing and with what consequences, acting out of 
one’s free, serious and error-free will.

Most	significantly,	the	issue	was	raised	in	a	series	of	
proceedings, in which dozens of foreigners (illegal 
workers) were expelled in proceedings lasting only 
one or few days. Relying on SAC judgments in those 
cases (i.a. no. 2 Azs 340/2017, 14 August 2018), we 
might conclude that despite formally meeting min-
imum requirements for a waiver of the right to ap-
peal, the court grew suspicious of what was the true 
course of events. It started to distinguish between 
cases on the basis of individual circumstances. 
We	do	not	have	to	assume	the	police	officers	used	
threats or duress, even though the possibility of 
such failings could never be ruled out. Let us assume 
a less serious conclusion: the proceedings as a whole 
are not always conducted in a way that would allow 
foreigners to fully enjoy their rights, including the 
right to effective remedy. Such conclusion becomes 

worrisome when we connect it with the previous 
problem, freedom from treatment contrary to Art. 
3 of the ECHR, which arises from an unsatisfactory 
quality of risk assessment concerning refoulement.

Imagine a case that seems to be clear-cut. It was 
established that there is no permit of stay, the facts 
concerning personal circumstances are gathered 
and transferred to the Ministry for assessment. 
The reply comes within a few hours. The deci-
sion on expulsion could be completed within the 
next few hours. The foreigner could be detained 
(up to 48 hours just on the basis of probable ir-
regular status without any formal proceedings or 
decision, according to Act no. 273/2008). Access 
to legal aid is poor, especially for detained for-
eigners (CCC no. I. ÚS 630/16, 29 November 2016). 
The pressure upon the foreigner must be severe, 
and as they are informed about the decision on 
expulsion, some forms are signed. Only once it is 
over does the individual look for legal advice and 
means to challenge the decision. Now, let us im-
agine the worst-case scenario. The foreigner is in 
real danger of torture or inhuman treatment but 
made statements that were too general and were 
not properly examined. They end up facing expul-
sion, having no remedy to prevent it, apart from 
trying to institute another set of proceedings, 
such as by applying for international protection.

3.3. PARALLEL EXPULSION 

AND ASYLUM PROCEEDINGS: 

DOUBLE THE WORK

Implementation reports concerning the current 
EU legislation suggested that one of the major 
obstacles	 EU-wide	 is	 insufficient	 co-ordination	
or the diminished functional link between the 
asylum system and the management of forced re-
turns [cf. Explanatory memorandum to Proposal 
for a Directive of the European Parliament and of 
the Council on common standards and procedures 
in Member States for returning illegally staying 
third-country nationals (recast), 12 September 
2018]. The Czech legal situation is one such case. 
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The risk of refoulement is evaluated separately in 
both sets of separate proceedings, conducted by 
different administrative bodies (Police and Min-
istry of Interior). Their actual coordination (not 
really cooperation) depends on the exact moment 
when a foreigner subject to expulsion proceedings 
applies for international protection. When the ap-
plication is made during or after the proceedings, 
it is usually seen as dilatory tactics, but the en-
forcement of the expulsion decision depends on 
the outcome of the latter proceedings, which in-
cludes a separate refoulement risk assessment.

Additionally, the fact the expulsion decision is un-
enforceable due to the conclusion of the binding 
opinion on the existing risk of refoulement does 
not automatically translate into international pro-
tection recognition. A separate set of proceedings 
could be started by the applicant, but only within 
a strict time limit of seven days. Failing to keep 
to this deadline or being denied status of inter-
national protection, the foreigner is left with the 
lowest permit to stay (“toleration of stay”).

4. A LOOK ABROAD: SAME 

ISSUES, DIFFERENT SOLUTIONS?

Section 50 of the German Law on the Residence of 
Aliens imposes on all foreigners who do not have a 
residence permit, or have lost it, the duty to leave 
the territory of the Federal Republic of Germany 
(die Ausreisepflicht).16 This obligation may be an 
immediate or a duty obligation, or a deadline may 
be	set	for	its	fulfilment.	To	impose	or	enforce	an	
administrative expulsion,  the obligation for the 
foreigner to leave the Federal Republic of Germa-
ny must be enforceable. This obligation is enforce-
able for example if the foreigner enters the territo-
ry of Germany illegally, if they do not apply for the 
relevant residence permit, or if the application for 
a residence permit is rejected. Thus, German leg-
islature primarily assumes that foreigners who are 
in Germany illegally can leave the territory vol-
untarily, without the need for an administrative 
decision ordering them to do so, or perhaps even 
without its enforcement.17

The German regulation is based on the premise of 
the general obligation of a foreigner to leave Ger-
many and allows foreigners to remain there only 
if	 they	 fulfil	 the	 prerequisites	 for	 staying	 in	Ger-
many.18 Administrative expulsion thus takes the 
form of an individual administrative act in terms 
of the forms of public administration activity, and 
in some cases, it can be described as an “execution 
act” through which a statutory duty is performed. 
In our opinion, the German legislation points more 
clearly to the consequences of illegal residence. For 
example, it is positive as regards the German leg-
islation that issuing an administrative expulsion 
(and the related negative consequences of the ban 
on entry into the territory) is not necessary in the 
case of an alien whose residence permit has ex-
pired and who, at the same time, voluntarily leaves 
Germany. In other words, not all foreigners found 
to be staying illegally are necessarily expelled (as 
in the Czech Republic), but there is leeway for the 
foreigners	to	fulfil	their	obligation	voluntarily,	and	
thus avoid the negative consequences associated 
with administrative expulsion (ibid.). Such legal 
provision enables a more appropriate response to 
“negligent” and minor infractions (breaches of law) 
of foreigners. In the Czech Republic, such an alien 
cannot avoid an administrative expulsion relating 
to the prohibition of residence, which, as we have 
indicated above, might not always be appropriate 
and proportionate to the misconduct.

In	terms	of	the	topic	of	this	paper,	the	key	finding	
is that the German law on the residence of foreign-
ers directly draws attention to the impossibility of 
expelling a foreigner when it would violate their 
rights guaranteed by the ECHR, or the Conven-
tion Relating to the Status of Refugees.19 Thus, the 
German authorities cannot expel a person who, in 
the country to which he is to be expelled, can suf-
fer serious harm or degrading conduct. Interest-
ing, and at the same time different, is the way to 
ensure that such expulsion does not occur.
In order to ensure compliance with the principle 
of non-refoulement, the Act on the Residence of Al-
iens provides for two ways. Firstly, if the alien re-
quests not to be expelled on the grounds that the 
principle of non-refoulement may be violated be-
cause they qualify as a refugee, the matter should 
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be	examined	by	 the	Federal	Office	 for	Migration	
and Refugees in a separate asylum procedure.20 
The assessment of the “refugee story” will thus 
be taken over by the specialised asylum authority. 
From the Czech point of view, this regulation is 
interesting in that the threat of granting admin-
istrative expulsion may lead to international pro-
tection proceedings, which in the Czech Republic 
is often seen merely as an obstructive means of 
preventing administrative expulsion. In Germany, 
on the contrary, the law expressly foresees such 
a procedure (§ 60 par. 1 Law on the Residence of 
Aliens).	 A	 significant	 positive	 aspect	 of	 such	 an	
arrangement is that in handling “refugee objec-
tions” the matter is taken over by a specialised 
body, which can consistently assess relevant facts 
in personal contact with a foreigner in a separate 
procedure and not restrict its activity to issuing 
(more	or	less	a	regular	file)	of	the	binding	opinion.

Furthermore, the German Act on the Residence of 
Aliens excludes the expulsion of foreigners if this 
would interfere with their rights guaranteed by 
the ECHR. This covers situations where a foreigner 
does not necessarily claim to be a refugee, but on 
the other hand there are other reasons to prevent 
their expulsion.21 Compared to the Czech Republic, 
the assessment of whether the principle of non-re-
foulement guaranteed by the ECHR is not violated 
is assessed directly by the administrative body that 
decides on the matter. Such an approach seems both 
pragmatic and effective. The decision is taken by 
the authority that has the most information on the 
matter,	has	a	file	available,	and	is	 in	contact	with	
the foreigner. By contrast, in the Czech legislation 
the Ministry of the Interior expresses its opinion on 
the issue by means of a binding opinion, which, al-
though in possession of deeper professional knowl-
edge, it nevertheless decides without proven doc-
umentation and regularly in a more formal way. 
We believe that the German legislation could be 
an inspiration for the Czech Republic, as the Czech 
Police could undoubtedly have the necessary in-
formation (access to the necessary databases, etc.), 
and thus assess the question separately and in more 
detail, taking into account the circumstances of the 
case. However, it is evident that in view of previous 
criticism from the courts, fundamental organisa-

tional changes would have to take place, including 
personnel and professional reinforcement of the 
Police of the Czech Republic itself.

5. CONCLUSION: IN 

BETWEEN (BUREAUCRATIC) 

EFFECTIVENESS AND DUE 

PROTECTION

In this paper, we wanted to highlight how central 
the principle of non-refoulement is to expulsion pro-
ceedings. It determines its outcome when substan-
tial reasons are found to believe an individual would 
face serious risk of torture or inhuman treatment 
contrary to Art. 3 of the ECHR, or in extreme cas-
es would face possible death (in breach of Art. 2 of 
the ECHR). It also shapes the procedural design of 
the proceedings, since states have to ensure a pro-
cedure that ensures the principle is observed. It has 
to be observed in all circumstances, as prescribed by 
the absolute character of Art. 3 of the ECHR.

However,	we	find	issues	that	make	the	absolute	char-
acter a more relative one. One of them is that terms 
such as “torture, inhuman or degrading treatment” 
are open to the interpretation of the ECtHR, and then 
to interpretation and application by national authori-
ties. The latter could be less sensitive to the meaning 
or importance of non-refoulement, or could simply err 
in their judgment. We used the example of the Czech 
Republic to show that despite having a regulation 
that fully complies with the ECHR and EU law when 
it comes to the obligation to respect non-refoulement, 
the procedural setting is of prime importance for its 
real enforcement. The Czech procedural and insti-
tutional arrangements themselves, while maybe not 
optimal,	are	not	inherently	flawed	either.	We	tried	to	
depict that what matters is how the law is turned into 
practice. The experience stemming from national 
courts’ case-law and The Public Defender of Rights’ 
research	suggest	the	true	fulfilment	of	the	obligation	
in many cases relies heavily on the conduct of individ-
ual	officers	who	handle	the	case,	and	their	commit-
ment. It again supports the vision that training and 
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professional ethics must work hand-in-hand, even 
where those implementing policy/law have little mar-
gin of discretion to guide their conduct.

When speaking of effectiveness, often we only 
consider one criterion: time. Of course, time is of 
the essence; unreasonably lengthy proceedings 
conducted without due care leading to delays 
would not meet the standards of good administra-
tion. Still, acting speedily must not equate to act-
ing hastily. And both opinions on risk of serious 
harm formed within a few hours as well as a focus 
on “shortening” the procedural pathway by avoid-
ing appellate review suggest taking a shortcut at 

the expense of rights of the individuals concerned.
This brings us back to the recent emphasis on 
control and safety in immigration issues. A fo-
cus on effective return procedures is commonly 
understood to be one of the challenging issues 
the current system is facing. Nevertheless, it 
would be a mistake to welcome every develop-
ment that leads to shorter procedures on forced 
returns. Common sense dictates there must be a 
link between time spent with examining the risk 
of refoulement and the achievable quality of the 
assessment. Effectiveness should not be meas-
ured without regard to fundamental rights and 
freedoms.
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Abstract: This paper analyses and points out the preventive and 

protective measures undertaken by Hungarian local authori-

ties to halt the spread of the COVID-19 crisis and ensure the 

safety of citizens. It is conducted in an empirical, qualitative 

manner. In doing so it covers Hungarian legislation and official 

documents from central and local authorities. Firstly, the paper 

gives a comprehensive overview of the Hungarian local gov-

ernment system by highlighting the types and powers of local 

authorities. Secondly, it discusses the specific preventive and 

protective measures introduced by the different local author-

ities within their competencies and then explores some chal-

lenges and opportunities faced by Hungarian local authorities. 

This paper determines the importance of local governance for 

an efficient response to COVID-19 in Hungary despite limited 

resources and powers. Accordingly, the state’s long-term invest-

ment in local government and improvement is primordial.

Keywords: Hungary, local governance, COVID-19 crisis, meas-

ures, response

1. INTRODUCTION 

There is no doubt that the COVID-19 crisis has 
created many challenges for countries all around 
the world in implementing urgent strategies and 
measures to halt the spread of this virus and en-
sure the social, sanitary and economic security for 
their people. While public attention has focused 
on international and national policy responses, 
these efforts will ultimately need to be applied by 
local-level institutions, which played a key role in 

determining not only the trajectory of the pan-
demic but also the outcomes of its different in-
terventions. This research provides a preliminary 
analysis of the administrative and social role of 
local institutions in Hungary, which are always 
placed in the front line to serve people. 

The increased spread of the virus forced the state 
to implement strict restrictions that created sev-
eral problems for citizens, and made the local 
authorities’	 task	more	difficult.	This	paper	high-
lights the efforts taken by local government with 
the state government to create and manage vari-
ous initiatives to control this pandemic and pro-
tect the safety of citizens. The main objectives of 
the study are to analyse and highlight the preven-
tive and protective measures undertaken by the 
Hungarian local authorities to reduce the spread 
of the COVID-19 crisis.

2. RESEARCH METHODOLOGY 

This study is based on a mix of quantitative and 
qualitative methods to gather data and address 
the analysis questions and objectives based on 
problems and main goals. The data required have 
been collected from various sources such as the of-
ficial	Hungarian	government	COVID-19	database,	
the Hungarian Fundamental Law, local govern-
ment databases in Budapest, Pécs and Debrecen, 
various	articles	and	scientific	publications.	It	is	a	
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has the right to adopt regulations concerning dif-
ferent local areas of a given municipality accord-
ing to Section (2) of Art. 32 of the Fundamental 
Law.

This local governance offers the autonomy to each 
territory to carry out its activity according to its 
own responsibility. The local government repre-
sentatives are elected directly by the citizens to 
achieve their needs and develop their regions. The 
number of local council members depends on the 
number of inhabitants. In municipalities with a 
population of less than 10,000, the representatives 
are elected using an individual list, but in munic-
ipalities with more than 10,000, the representa-
tives are elected in a mixed electoral system.3

To	 implement	 an	 efficient	 strategy	 during	 crisis	
periods, the decisions made by the local author-
ities must ensure the proper functioning of the 
regional administrations and their management 
with the collaboration of the central government.4 
As a result, the local governments in Hungary 
played a key role in managing the COVID crisis 
during the pandemic.  

4. COVID-19 PANDEMIC IN 

HUNGARY

Figure 1. Timeline of the most prominent events 
related to COVID-19 in Hungary

Source: author’s own research and editing, based 
on data gathered from coronavirus website (Hun-
garian government website for COVID-19 pan-
demic) 
From the beginning of January 2020, Hungary an-
nounced a prevention plan to combat the spread 
of the virus in the country with an Operational 
Group, which was formed especially for this pur-
pose.	According	to	the	government’s	official	web-
site,	 authorities	 announced	 the	 first	 confirmed	

data series collected for a period of four months 
from March 2020 to June 2020. The data analysis 
is mainly conducted based on simple tools, reports 
and	 figures	 to	 analyse	 the	 trend	 of	 COVID-19	
growth and the measures taken over this period.

3. HUNGARIAN LOCAL 

GOVERNMENT SYSTEM

The Fundamental Law of Hungary explains the 
political system in the country, which describes 
Hungary as an independent, democratic, and 
constitutional state. It is a unitary republic with 
a decentralised state model. However, politics in 
Hungary functions within a framework of parlia-
mentary representatives. The Prime Minister is 
the head of government of a pluriform multi-party 
system. Thus, the leading body of the entire Hun-
garian public administration is the government. 
This constitutional document is based on four 
fundamental principles: human dignity, separa-
tion of powers, state structure and rule of law.1 
The Fundamental Law is not limited to political 
aspects, it also contains the pillars of public ad-
ministration in the country.

The decentralisation model and the principle of 
local government are enshrined in the Funda-
mental Law via the local self-government rules 
created in 1990 and updated on 2011.2 According 
to Art. 31-35, the state respects three territorial 
hierarchies: central, regional (county) and local. 
Hungary consists of 20 territorial sections, more 
precisely, 19 counties and one capital, Budapest 
(administered as an independent entity) and 3,175 
municipalities.

These different public institutions have different 
powers, different roles and separate responsibili-
ties. The principal tasks of the counties are based 
on the administrative tasks and the preparation of 
the strategic development of the territory, while 
the role of the municipalities is to manage the nec-
essary facilities such as pre-schools, public water 
utilities, rubbish disposal, elderly care and rescue 
services. Additionally, this local administration 

04/03/2020
First case 

15/03/2020
First death

11/03/2020
State of  
emergency 
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cases	in	Hungary	on	4	March	2020. Moreover,	the	
first	coronavirus-related	death	was	declared	on	15	
March 2020. By the end of the month, the virus 
had spread into all counties of Hungary. Due to 
the dangers of this pandemic and the inability to 
manage the crisis in the normal way, the govern-
ment took several decisive decisions like declaring 
a state of emergency on 11 March 2020, which was 
taken	quickly	and	efficiently	according	to	the	first	
case	and	the	first	death	date.

a) State of emergency 

The need to speed up the legislative process in 
times of crisis pushed the Hungarian government 
to declare a state of emergency in the country 
on 11 March by introducing some initial security 
measures (this period lasts for 15 days, after which 
the	state	of	emergency can	be renewed	by	parlia-
ment	according	to	the	Fundamental	Law). 	Firstly,	
all	events	including	cultural and	sporting	events	
were cancelled. Secondly, all indoor gatherings 
with more than 100 people were banned. Later, 
other restrictions were implemented by closing 
universities, primary and high schools, and order-
ing cafes and restaurants to stop serving beyond 3 
pm. From 30 March the parliament approved the 
extension of the state of emergency for an inde-
terminate period under the coronavirus law that 
enabled the central government to rule the coun-
try by decrees for as long as COVID-19 lasts.5

b) Impact of COVID-19 on local governments 
in Hungary 

Despite the impact of the COVID-19 pandemic in 
the different levels of governance in the world, the 
local level was the most impacted due to the direct 
responsibilities with citizens. The local govern-
ments were always at the forefront of combating 
the pandemic’s spread and impact.6 Many critics 
focused on their response and recovery efforts, 
especially in the beginning of the crisis. Hungary 
was no exception as COVID-19 affected most cities 
and regions. 
Hungarian local governments are responsible for 
delivering a good service for citizens by ensuring 
good coordination between different departments, 

including health workers, police, public workers, 
drivers and volunteers delivering food, medicines 
and	 sanitisers	 to	fight	 against	 the	 pandemic.	 To	
protect them, the authorities gave more care and 
attention to these citizens due to the sensitivi-
ty of their work by ensuring personal protection 
measures like the compulsory wearing of masks 
and gloves and the sanitisation of communal and 
frequently used materials. In addition, immediate 
quarantine was enforced for workers who showed 
any	 signs	 of	 a	 fever,	 cough	 or	 difficulty	 breath-
ing. Moreover, several campaigns were planned to 
raise citizens’ awareness of the dangers of COVID 
contagion and the need to respect isolation rules, 
avoiding close contact with others and any type 
of eye, nose or mouth touching. Cleaning and dis-
infecting public places became necessary to guar-
antee safe areas, a process repeated at certain in-
tervals.

c) Statistics of COVID-19 in Hungary

The graphics above show the evolution of the ac-
tive case numbers affected by COVID-19 in Buda-
pest, Pécs and Debrecen from the beginning of the 
pandemic until 30 June. The choice of these cities 
was based on their political and economic impor-
tance in the country.   

*Budapest

Graph 1. Number of active cases per day in  
Budapest from 30 March to 30 June

Source: coronavirus website data (Hungarian gov-
ernment website for COVID-19)
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During	the	first	three	months	of	the	pandemic,	the	
number of cases in the capital grew rapidly com-
pared to other cities. On 10 April it peaked, record-
ing	152	cases	in	24	hours. This	rate	increased	the	
total number of citizens affected to 580. However, 
the following months looked more favourable for 
the inhabitants of Budapest. The statistics showed 
21 positive cases on 30 April and only 9 cases de-
clared on 30 May. Compared to the spring period 
(March, April and May), which was disturbing for 
citizens and the government, the number of in-
fected people in Budapest fell to a low level in June. 
Only one case was added on the last day of June to 
the total number of people affected, accounting for 
1978 cases from the 4155 in all counties, making 
Budapest one of the most affected Hungarian cities. 

This result is due to the strong intervention of the 
different levels of governance (local and central) 
to control the crisis. During this period, the num-
ber of cases did not exceed 100 per day, which con-
stitutes a success for the Hungarian authorities 
that took several measures to protect the safety 
of citizens. These new decisions were based on ad-
herence to the state of emergency rules.
 
* Pécs

Graph 2. Number of active cases per day in 
Pécs from 30 March to 30 June 

Source: coronavirus website data (Hungarian gov-
ernment website for COVID-19)

The situation in Pécs was more favourable than 
in Budapest at the beginning of the pandemic. 
By 31 March the total number of infected citizens 

reached 89. This number multiplied four times in 
one	month	to	reach	375	cases	by	the	end	of	April. 	
The number of active cases per day decreased 
from eleven on 30 March to only three at the end 
of May. Despite the slow increase in June, Pécs 
maintained the same downwards trend in infec-
tions as all other major cities in the country, and 
recorded a unique result at the national level by 
reaching zero cases of infected persons on 30 July. 
The statistics show that Pécs registered a low rate 
of	infections	per	day.	These	results are primarily	
due to the conscience and responsible behaviour 
of its citizens, and secondly to the efforts of the 
local authorities in managing the crisis by adopt-
ing some rules and restrictions to protect citizens.

* Debrecen

Graph 3. Number of active cases per day in  
Debrecen from 30 March to 30 June 

Source: coronavirus website data (Hungarian gov-
ernment website for COVID-19)

Debrecen, the capital city of Hajdú-Bihar County, 
did not register a high number of cases during the 
first	wave	of	the	pandemic.	The	infection	curve	was	
stable because of the practically inexistent day-to-
day	fluctuations.	The	total	number	of	infected	peo-
ple was only 23 until 30 April, with an average of one 
case per day. This situation repeated itself in a sim-
ilar vein in the following months. In May and June, 
the	number	was	almost	stable. Despite	the	spread	of	
the virus throughout the whole country, the num-
ber of cases was negligible compared to the capital, 
demonstrating an exemplary prevention strategy 
against COVID-19 by local authorities in Debrecen, 
and a great sense of awareness by citizens.
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5. PREVENTIVE AND 

PROTECTIVE MEASURES 

DURING THE COVID CRISIS

The appearance of COVID-19 in Hungary prompt-
ed mayors and local governments to get involved 
in	crisis	management	and	take	efficient	and	quick	
decisions  to	prevent	 the	spread	of	 this	new	pan-
demic. The contribution of the Hungarian local 
government has been demonstrated in the shar-
ing of good practices and lessons of how local au-
thorities have managed the response and recovery 
phases. According to the results of this research, 
the role of local leaders has been extremely vital 
in determining how well cities have responded 
since the start of the outbreak. Budapest’s may-
or, Gergely Karácsony was one of these leaders who 
personally took to communicating with the public 
through social media from the start of the pan-
demic to provide updates about the local situation 
and explain the preventive and protective meas-
ures during the COVID crisis. The mayor of Pécs, 
Attila Péterffy,	was	also	an	influencer	and	decisive	
during this crisis. He called on the private sector 
early on to allow employees to work from home 
to	avoid	crowding	inside	offices,	and	to	make	em-
ployees feel safer and less stressed in their work-
places. 

The role of the local governments was not limited 
only to efforts by leaders, it was also remarkable 
at	the	institutional	level,	with	several	efficient	ac-
tions including mobilising their resources to pro-
vide the necessary support for health services and 
facilities, and extending assistance to the most 
vulnerable to stay safe and healthy. This paper 
will provide evidence of some measures taken by 
the local governments of the three selected cities 
(Budapest, Pécs and Debrecen).

a) Budapest

The Budapest City Council implemented several 
measures to counteract the spread of the COV-
ID-19 virus in several services. Firstly, to avoid 

crowding in public transportation, the authorities 
took the decision to increase the number of active 
vehicles, permitting passengers to board buses us-
ing all doors instead of only the front door, and 
sanitising all the facilities frequently. In terms of 
communications, the local authorities shared up-
dates about new rules and regulations not only 
in the national language but also in English, and 
provided the necessary support for international 
residents	and	tourists	living	in	the	city. Addition-
ally,  Budapest’s	mayor	 took	 the	 decision	 to	 sus-
pend all cultural activities scheduled in the city’s 
public institutions such as theatres, cinemas and 
museums. In cooperation with the central gov-
ernment,	 a	final	 decision	was	 taken	by	 the	 local	
government to postpone all planned international 
events, such as the Hungarian stretch of the Giro 
d’Italia cycling competition, which was resched-
uled for a later date.7

For homeless people, new rules were urgently 
adopted by the Budapest City Council to regulate 
care facilities and protect the health of homeless 
people by providing them with separate residenc-
es to avoid the crowded homeless institutions.

This housing process allowed homeless people to 
move into 71 rental apartments in the capital.
Several	criteria	had to	be	met	by	the	applicants	to	
become eligible for this program.
Firstly,	 they	 had	 to  reside	 in	 a	 night	 shelter	 or	
temporary accommodation for homeless persons 
in the administrative territory of Budapest. Sec-
ondly, they had to be in at least one of these cat-
egories: 
 - work in a healthcare institution, a nursing home 

or a care home for seniors,
 - have	a	regular	income	or	be	self-sufficient,
 - aged at least 65 years for men, or 55 years for 

women, and have a chronic illness that poses a 
high health risk in the case of a coronavirus in-
fection.8

Moreover, given the extra burdens and expend-
iture on the city during the pandemic (need for 
protective gear such as masks and disinfectant), 
it was necessary to review the budgets of the cap-
ital and its districts with the central government 
authorities.
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According to the Budapest mayor, it is essential 
to ensure cooperation not only with the govern-
ment-run Operational Group in charge of mitigat-
ing the new coronavirus epidemic but also with 
district	mayors,	to	create	efficient	common	corona-
virus-related measures and avoid unilateral rules 
taken by those responsible. Besides, the local au-
thorities needed to improve their efforts to check 
the health of the elderly and increase the testing of 
teachers and administrative school staff.9

b) Pécs

“In order to slow down the spread of the new corona-
virus, I have taken the following measures as mayor 
of Pécs on Monday, 23 March”, Attila Péterffy

*Digital city 

In connection with the pandemic situation, the 
municipality of Pécs has taken numerous meas-
ures to slow down the spread of the new coronavi-
rus. These measures require hard work, prepara-
tions and carefully considered decisions. In light 
of these new rules, which were introduced at the 
social, sanitary and economic level, many ques-
tions still arise every day in the minds of citizens 
regarding the circumstances and decisions.10

Applying an innovative and open culture of city 
leadership, the mayor of Pécs chose to communi-
cate directly with citizens and answer their ques-
tions via online channels to reduce personal con-
tact in the current situation. All municipal releases 
regarding the coronavirus were published in both 
Hungarian and English to provide all the neces-
sary information and assistance to the foreigners 
and international students in Pécs. To guarantee 
the safety of citizens and maintain productivity at 
the same time, the mayor asked public and private 
companies	to	introduce	“home	office”	technology	
for their employees.11

*Coronavirus Charity Fund

Believing that patriotism and volunteering are 
important pillars of the recovery plan, the City of 
Pécs announced the launch of social initiatives to 
protect the most vulnerable groups and seniors 

from the consequences of this pandemic. The in-
troduction of the social program (PAPI) was es-
sential in ensuring the delivery of food, medicines 
and postal packages to the homes of the elderly 
living	alone.	Despite	these	economically	difficult	
times, many citizens and companies showed an 
interest in supporting our efforts by participating 
in the aid given to PAPI or providing the necessary 
sanitary facilities: protective gear and disinfect-
ants for local institutions.12

With due consideration of the principle of trans-
parency, which is deemed a fundamental princi-
ple of good governance, the local authorities cre-
ated the Coronavirus Charity Fund, designed to 
organise the distribution of these donations in a 
positive way. These social tasks are crucial at the 
local level during the crisis. However, municipal 
institutions	must ensure	the	continuity	of	provid-
ing the basic services by preparing an action plan 
for these extraordinary circumstances to manage 
all public services without any interruption, even 
during the epidemic.13

*New Mayor Coordinating Group

The main goal of the new Mayor Coordinating 
Group implemented during the crisis is to gather 
all the information about the current situation 
and evaluate it. In addition to its role boosting 
communication with all parties, this coordinat-
ing group helped prepare a prevention plan in 
cooperation with municipal companies and in-
stitutions to follow all the instructions intro-
duced by the National Coronavirus Operational 
Group.14

*New measures for administrative services 

In	light	of	the	current	epidemic,	the	Mayor’s	Office	
decided to change the opening hours for custom-
er service. The capacity for receiving customers in 
the	main	office	of	the	Department of Authorities was 
limited to only 100 persons per day in the build-
ing because of the new restrictions. In addition, 
direct	contact	with	officials	and	civil	servants	was	
suspended. In-person administration consulta-
tions were only possible via the published contact 
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options (phone, email). Besides this, only urgent 
submissions and requests were accepted, and had 
to be handed to receptionists. Queue management 
also changed, only clients with numbers were able 
to wait outside in line (in front of the building) to 
avoid crowding.15

Using the same strategy as Budapest’s mayor, 
public institutions provided services online, in-
cluding all administrative tasks for citizens. They 
asked them to prioritise digital methods and limit 
their physical presence to necessary actions only 
for which there is no other solution, such as the 
registration of new births and marriages, intent 
requests and some real estate affairs. Civil mar-
riages were possible, but only with some strict 
conditions: 
 - Ceremonies were only possible at the Kossuth 

Square building and in the House of Happiness.
 - The number of allowed persons was limited: 

only the registrar, the couple and two witnesses.
 - No celebration of any kind was permitted.16 

*The market hall of Pécs 

Due to the practical, symbolic and traditional im-
portance of the market hall in the everyday life 
of citizens, as a basic source of food, the local au-
thorities decided to keep the market hall open and 
ready to welcome customers, with due consider-
ation of various restrictive measures and condi-
tions: 
 - Entry and exit: only one entry into the market 

hall from the main street, while exiting was al-
lowed on the opposite side of the building only.

 - Limit on number of people who can be present 
inside the market hall to 100 persons at any 
time. Queues were organised both inside and 
outside the market hall by ensuring a safety dis-
tance of two metres between people in the line. 	

 - Frequent sanitisation of often-used materials 
(door handles, railings, etc.) and ventilation of 
the market hall’s entire area after closing.

 - Customers had to leave the market hall as soon 
as	they	were	finished	with	their	purchases.

Despite the risk to the health of seniors, as the 
most vulnerable to the dangers posed by the new 

coronavirus, the local authorities tried extend-
ing the activity of this market to provide a high 
quality of goods to consumers. In this case, it is 
important for citizens to be aware, to maintain a 
collective responsibility and to guard the safety of 
all citizens.17

*Reorganisation in the public medical sector 

To protect healthcare workers from this pan-
demic, the City of Pécs decided to reorganise 
primary care with coordination from the Min-
istry of Human Resources. The main objective 
of this decision was to keep elderly GPs (over 
65 years) away from risky areas for their own 
safety, and replace them with GPs under the age 
of 65. The senior doctors could continue their 
activities by participating in medical consulta-
tions or communicating with their patients via 
phone.18

*Cultural and sports activities

Implementing the Operational Group’s vision to 
prevent the spread of the pandemic by minimis-
ing personal contact between people and respect-
ing sanitary rules, the mayor of Pécs decided to 
suspend all events, including cultural and sports 
activities, and close sports halls, swimming pools, 
theatres, cinemas, the zoo and libraries until fur-
ther notice.19

*Public transport 

In terms of local public transportation, the may-
or of Pécs took several measures to preserve the 
health of bus drivers at the local bus company – 
Tüke Busz Zrt.
This included restrictions regarding use of the 
front doors and the suspension of buying tickets 
from drivers, to guarantee the physical separation 
between the driver and passengers. Furthermore, 
the mayor ordered the buses to be cleaned and dis-
infected more frequently each day. To provide an 
uninterrupted public transportation service with 
respect to the safety measures, the local bus com-
pany – Tüke Busz Zrt. – decided to allocate extra 
buses during busy times.20
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*Schools, day-care, nurseries 

Due to the pandemic, the Hungarian central 
government issued an ordinance which empow-
ered the local authorities in Pécs again to decide 
whether to close day-care and nursery facilities. 
After long discussions between the Pécs city 
council members, the immediate closure of these 
facilities was the easier and desirable solution for 
the	authorities,	but	it	was	not	efficient	for	working	
parents, especially since grandparents were una-
ble to take on the childcare responsibility, which 
could be dangerous to their health. Thus the may-
or of Pécs decided to take a step-by-step approach 
to close day-care and nursery facilities as well as 
schools.21

c) Debrecen

In response to the coronavirus emergency, the 
mayor of Debrecen, Mr. László Papp, insisted on 
the importance of citizen participation and their 
strong sense of responsibility to give the neces-
sary assistance to the local authorities. He also 
implemented some local municipal measures to 
stop the spread of the pandemic. Firstly, cultur-
al events, concerts and festivals were stopped, 
while theatres, sports halls and thermal baths 
were closed. Secondly, cash transactions for buy-
ing tickets on local buses, trolleybuses and trams 
were stopped.22

In addition, the local authorities limited the num-
ber of people allowed to gather together to just 100 
indoors, and 500 outdoors. Moreover, the mayor of 
Debrecen decided to introduce extraordinary sus-
pensions of all nursery care, and implement a new 
form of education by providing the possibility of 
online teaching for primary, secondary school and 
universities to guarantee the safety of students 
and teachers and ensure the continuity of studies 
at the same time.23

Social institutions in Debrecen worked on creat-
ing a new charity initiative in collaboration with 
citizens,	companies	and	non-profit	organisations	
to provide the necessary sanitary facilities for 
homeless people by supplying them with disin-

fectants, masks and plastic gloves. Just like in 
Budapest and Pécs, the local authorities in De-
brecen encouraged the digitalisation of admin-
istrative operations, including the operation of 
urban public services, health care, security and 
commercial services. Additionally, the Debrecen 
City Council extended rental terms during the 
pandemic period for the social protection of cit-
izens. Furthermore, the mayor asked citizens to 
respect sanitary rules and collaborate with the 
different administrations in a conscious and or-
derly manner to protect and preserve their own 
health and their families.24

6. CHALLENGES AND 

OPPORTUNITIES

This crisis period tested the capacity of the local 
authorities and their leadership to respond to dif-
ficulties	by	facing	challenges	and	creating	oppor-
tunities.

a) Challenges

Lack of resources: Applying the same strategy of 
some other Hungarian mayors, Budapest leader 
Gergely Karácsony announced some economic 
reforms to reduce the city council’s expendi-
tures, which had increased due to the pandemic. 
After long discussions with central government, 
the two parties were not in agreement about the 
city’s budget, the funds destined for the city’s 
leadership decreasing by one-third and the 
number of city council committees falling from 
eight to five.

Thus, the Budapest city council decided to take 
some austerity measures: Firstly, five compa-
nies run by the city council were merged into a 
single public works company, according to the 
Stadtwerke model in Vienna and big cities in 
Germany. Secondly, the number of city coun-
cil committees was reduced, and the number of 
deputy mayors was lowered to just four. Based 
on good governance, the mayor of Budapest 
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adopted this restructuring to save the necessary 
funds for other urgent expenditures related to 
crisis management. These new measures will 
not affect the normal citizens and workers of 
the capital as it only eliminated some executive 
positions, oversight committees and disburse-
ment offices.

Reduction of powers during the state of emergen-
cy:	 During	 the	 pandemic	 crisis	 and	 specifically	
on 30 March, the Hungarian parliament passed 
a bill proposed by the FIDESZ-led government, 
allowing rule-by-decree for as long as COVID-19 
lasts. Despite some critics, this decision was taken 
to facilitate the government’s efforts to respond 
to the crisis because of the need to speed up the 
legislative process in times of emergency. This 
procedure affected the power of Hungarian lo-
cal governments, which wanted to participate in 
taking important decisions and be the key player 
in managing this crisis from the front line of the 
fight	against	COVID-19.25

b) Opportunities

The pandemic was also a source of inspiration for 
many institutions, including local authorities in 
Hungary, which consider COVID-19 an excellent 
opportunity to improve their online services and 
implement new platforms to facilitate e-govern-
ment. This process presents a new vision in the 
administrative approaches to improve the quality 
of delivered services and facilitate communication 
between administrators and citizens. Many local 
authorities plan to continue this digital method 
even after the end of the crisis.

In addition, the central administration is work-
ing in full coordination with local administration 
during this pandemic. Combating the virus is the 
responsibility of all levels of governance.
Thus, many Hungarian mayors focused on col-

laboration with others to publish common meas-
ures in coordination with central authorities. The 
participation of citizens in Hungary is key to the 
fight	against	the	coronavirus.	This	factor	was	con-
sidered crucial by the social institutions of local 
authorities who collaborated with civil society to 
share the responsibility for all citizens by creating 
charity initiatives, protecting seniors, and giving 
the	necessary	protection	to	workers	who	sacrificed	
their health and lives to ensure the continuity of 
normal life for citizens.26

7. CONCLUSION

According to the Fundamental Law, the Hun-
garian political system is based on a decentral-
isation model and the principle of local govern-
ment, which offers autonomy to each territory 
to conduct its activity according to its own re-
sponsibility. Since the start of the COVID-19 
crisis, the local authorities in Hungary have 
moved directly to a practical mode. This paper 
analysed the statistics of three cities in Hungary 
(Budapest, Pécs and Debrecen) during the crisis 
period, and evaluated their preventive actions 
and measures taken during the fight against the 
pandemic. 

Despite the different challenges faced, such as 
the limited resources and powers, Hungarian lo-
cal governments did remarkable work to halt the 
spread of COVID-19, ensure the safety of citizens 
by responding to new problems, and to implement 
innovative solutions. As result, the response of 
Hungarian local government to the pandemic has 
been a success in Europe, and this is due to the 
efficient	initiatives	of	local	authorities	and	to	the	
swift and disciplined behaviour of citizens. There 
have been virtually no mass incidents of infec-
tion, constituting an excellent achievement for 
the Hungarian state.
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Abstract: This article deals with the European Union’s reaction 

to the COVID-19 pandemic. The current crisis is having a neg-

ative impact on national economies. Based on legitimate con-

cerns about the fiscal stability of the euro area and the EU as a 

whole, the Union has adopted a number of measures to support 

the Member States. As part of the solution to the coronavirus 

crisis, we cannot ignore the role of the European Stability Mech-

anism, in which financial assistance has been earmarked for 

euro area members. The article focuses on three instruments 

providing financial assistance in the form of loans: Pandemic 

Crisis Support, Support to mitigate Unemployment Risks in an 

Emergency (SURE) and the Pan-European Guarantee Fund. This 

EUR 540 billion rescue package was agreed by the Eurogroup 

on 9 April 2020. The article aims to identify the differences 

between these instruments and their target groups by analys-

ing and comparing their legal bases, conditions and economic 

impact. As part of the contribution, we also mention countries 

that are not members of the euro area but have drawn assis-

tance in the form of loans from the mentioned funds.

Keywords: coronavirus, crisis, European Stability Mechanism, 

European Union, financial assistance, loans 

1. INTRODUCTION

The European Union and the whole world are fac-
ing a new crisis caused by the COVID-19 pandem-
ic, which has suddenly and drastically affected 
not only the EU Member States but also the en-
tire globalised world. The current crisis is having 
a negative impact on national economies. Member 
States that already had budgetary targets for 2020 
certainly did not expect a stagnant economy, and 
so individual governments are facing a new situa-
tion. Member States will thus have to cope with an 
economic downturn. 

To prevent the spread of the virus, some states 
adopted such drastic measures that the econom-
ic life of the country almost stopped. There has 
been a decline in the economic activity of house-
holds and entrepreneurs. By adopting strict 
measures, countries literally isolated themselves 
from neighbouring states. One of the isolation 
measures was the decision to close the borders 
between the Member States1 or the declaration of 
a state of emergency2. In response to these meas-
ures taken by governments of the Member States, 
the European Union also decided to close its ex-
ternal borders.3
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One of the options offered to mitigate the effects 
of the crisis is to increase public spending. How-
ever,	 individual	 Member	 States	 are	 in	 financial	
difficulties	 and	 are	 facing	 the	 question	 of	where	
to obtain the necessary funds.4 It is already cer-
tain that we will be dealing with the effects of the 
crisis long after the spread of the pandemic has 
come under control. The EU is also working with 
this scenario, assessing the March 2020 situation 
as unusual and out of government control.5

Based on legitimate concerns about the stability 
of the euro area and the EU as a whole, the Union 
has adopted a number of measures, for example, 
the extension of the EU Solidarity Fund to health 
crises. In order to provide the Member States with 
immediate liquidity to address the impact of the 
coronavirus crisis, the EU also redeployed EUR 
37 billion of available cohesion policy funding as 
part of the Corona Response Investment Initiative 
(CRII). The Coronavirus Response Investment In-
itiative Plus (CRII+) extends these measures by 
introducing	 exceptional	 flexibility	 for	 the	 use	 of	
European Structural and Investment Funds.6 

The European Union’s coronavirus response con-
tains a diverse set of initiatives and measures, 
not only in the form of grants. Among others, we 
can name the relaxation of EU rules on state aid 
or public procurement. Morais suggests7 that the 
solution may lie in a mixed approach combining 
different	 fiscal	 instruments	 (loan	 programmes,	
the use of the European Stability Mechanism, the 
involvement of the European Investment Bank on 
a large scale, and the establishment of a long-term 
recovery fund towards restarting the economy). 

In this article, we focus on three safety nets pro-
tecting the sovereigns, workers and business-
es.	 They	 all	 offer	 financial	 support	 in	 the	 form	
of loans. This rescue package was agreed by the 
Eurogroup on 9 April 2020.8 Financial assistance 
is currently available under the following instru-
ments: i) Pandemic Crisis Support, ii) SURE, and 
iii) Pan-European Guarantee Fund. Table 1 shows 
the division of instruments according to their pro-
viders. 

Table 1. Financial support (loans) mitigating 
the negative impact of the pandemic.

Provided by Instrument Supports

European 

Stability 

Mechanism

Pandemic Crisis 

Support

Sovereigns

European 

Commission

SURE Workers

European 

Investment Bank

Pan-European 

Guarantee Fund

Businesses

Source: authors’ own table.

This article aims to identify the differences be-
tween these instruments and their target groups 
by analysing and comparing their legal bases, 
conditions, and economic impact.

2. EUROPEAN STABILITY 

MECHANISM

The European Stability Mechanism (ESM) is a per-
manent	financial	assistance	fund,	set	up	under	the	
Intergovernmental Treaty framework establishing 
the ESM. Its primary objective is to safeguard the 
stability of the euro area for which it uses vari-
ous	financial	instruments.	An	intergovernmental	
agreement established this mechanism and as an 
intergovernmental organisation it should be ac-
tivated in the event of situations or “shocks” and 
events that could potentially jeopardise the sta-
bility of the euro area or the EU as a whole. The 
ESM serves as a tool to prevent the spread of that 
negative situation to other states. The ESM was 
activated as a rescue system as part of the so-
called euro crisis, which eventually manifested it-
self in more than one euro area country. Following 
its predecessors, the EFSM and EFSF, the Europe-
an	Stability	Mechanism	provided	financial	 assis-
tance	to	Spain,	Cyprus	and	Greece	using	financial	
instruments.9

We are of the opinion that the current “Covid situ-
ation”	can	be	viewed	similarly.	Therefore	it	fulfils	
the characteristics based on which euro area Mem-
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ber States could request the activation of ESM as-
sistance. In this context, we list the common fea-
tures that led the EU to activate the ESM in times 
of a euro crisis,	i.e.	the	current	situation	fulfils	the	
features of i) unexpected events, ii) that have an 
impact, iii) on more than one Member State, iv) 
adversely affecting the national economy of the 
EU as a whole. If the situation is not resolved, the 
economic situation of individual countries may 
worsen, and the recession will deepen.10

Assistance from ESM can be provided on the basis of 
Article 13 of the ESM Treaty framework which reg-
ulates how the Member State of the euro area can 
request	financial	assistance	from	the	Fund11, under 
what circumstances and under what conditions.

3. PANDEMIC CRISIS SUPPORT 

Given that the ESM was established with the pri-
mary objective of maintaining and safeguarding 
the stability of the euro area, which is affected by 
this	 crisis,	 it	 seems	 logical	 that	 financial	 assis-
tance will be allocated from this fund. Thus, dur-
ing the negotiations on 8 May 2020 it was agreed 
that the ESM would be allocated about EUR 240 
billion, which will be used to support the econo-
mies of euro area members (for all 19 members) 
with the maximum average maturity of the in-
dividual loans of 10 years and an interest rate of 
0.1%. This interest rate would be calculated from 
the borrowed amount, which must not be higher 
than 2% of its GDP at the end of 2019.12

The ESM has established the Pandemic Crisis Sup-
port where it uses the option of activating the cred-
it line, the so-called Enhanced conditions credit 
line13, when it can operate on the primary market or 
provide	loans.	This	credit	line	supports	domestic	fi-
nancing of direct and indirect healthcare, cure and 
prevention related costs due to the COVID-19 crisis 
and	on	the	basis	of	conditions	to	be	specified.14 

In addition to the creation of this credit line, there 
were also options involving the issuance of Eu-
robonds. We recall that this crisis has hit the whole 
world, and governments are struggling with large 
budget	deficits.	The	question	arose	as	 to	whether	

activating the ESM or issuing the so-called “Corona 
bonds” (a one-off mutual European bond issuance 
by euro area countries) would help to solve this 
crisis. The question is whether this joint respon-
sibility could mean that the costs associated with 
funding will cause further problems.15 There was 
also an opinion supporting the implementation of a 
European-wide progressive wealth tax (assessed on 
the net worth of the top 1%); the revenues would be 
used to repay Eurobonds as common bonds.16 The 
introduction of such a tax is obviously a controver-
sial topic, some authors believe this tax could have 
a positive impact on the migration of taxpayers 
within the EU, and at the same time support real 
solidarity	in	the	fight	against	the	consequences	of	
the pandemic. However, creating and negotiating 
conditions for these instruments, like corona bonds 
or European-wide tax, seem more complicated than 
negotiating the ESM assistance.

The ESM credit line accounts for about half of the 
total allocation of EUR 540 billion17, the other half 
consists of individual loans provided by the Euro-
pean Investment Bank and funds used from the 
SURE employment scheme,18 which are elaborated 
further below.

4. SUPPORT TO MITIGATE 

UNEMPLOYMENT RISKS IN AN 

EMERGENCY

In April 2020, there were already more than 42 
million applications for support for workers on 
short-time work or similar schemes in the EU.19 
The temporary Support to mitigate Unemploy-
ment Risks in an Emergency (SURE) supports na-
tional short-time work schemes and similar meas-
ures as a response to the current crisis caused by 
the COVID-19 pandemic. From a legal perspective, 
SURE is based on Article 122 TFEU. Established 
on	19	May	2020,	it	provides	financial	assistance	to	
the Member States (up to EUR 100 billion in total), 
which has to address sudden increases in public 
expenditure to preserve jobs. Affected Member 
States can borrow money on favourable terms.20 
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The instrument supports all Member States, not 
just those in the euro area. However, not all Mem-
ber	States	would	find	SURE	attractive	as	they	have	
cheap	access	to	financial	markets	themselves,	for	
instance Germany. On the contrary, for countries 
like Italy or Spain, these loans are likely to be 
cheaper than their own borrowing costs.21

The procedure is as follows. First, the Member 
States	 request	 financial	 support	 after	 activating	
their short-time work schemes or similar measures 
to support the self-employed. The European Com-
mission consults the Member States before sub-
mitting a proposal for a decision to the Council. 
For each Member State, the Council implementing 
decision contains all the necessary details, such 
as the amount of the loan, its maximum average 
maturity, number of instalments, description of 
national measures, etc.22 

The	Commission	has	proposed	to	grant	financial	
support of EUR 87.8 billion to seventeen countries. 
The Czech Republic is one of the sixteen Member 
States	to	benefit	from	SURE	so	far.23 Table 2 shows 
the	financial	support	granted	to	the	Czech	Repub-
lic, Greece, Italy, Poland and Spain.

TABLE 2. FINANCIAL ASSISTANCE 

GRANTED TO SELECTED 

COUNTRIES UNDER SURE.

Country Date of 

request

Commission 

proposal

Council 

decision

Maximum 

loan (EUR)

Availability Loan 

maturity

Instalments 

(max.)

Czechia 07/08/2020

24/08/2020 25/09/2020

2 billion

18 months 15 years

8

Greece 06/08/2020 2.7 billion 8

Italy 07/08/2020 27.4 billion 10

Poland 06/08/2020 11.2 billion 10

Spain 03/08/2020 21.3 billion 10

Source: authors (based on Council Implementing 
Decisions (EU) 2020/1345, 2020/1346, 2020/1349, 
2020/1353, and 2020/1347). 
Loans are underpinned by Member States’ 
guarantees. On 7 October 2020, the Commis-

sion announced that it would issue EU SURE 
bonds of up to EUR 100 billion as social bonds. 
The Commission plans to use the cash inflows 
stemming from the EU SURE debt issuance to 
disburse the loans to the Member States in in-
stalments.24

5. PAN-EUROPEAN GUARANTEE 

FUND

Small and medium-sized enterprises (SMEs) are 
extremely sensitive to economic downturns, es-
pecially in southern European countries. Even 
in crisis, bank loans and credit lines remain the 
main sources of SMEs’ financing.25 Endorsed 
by the European Council as part of the over-
all COVID-19 response package, the EIB Group 
has created the Pan-European Guarantee Fund 
(EGF). The Board of Directors agreed on the 
EGF structure and business model on 26 May 
2020. With EUR 25 billion, this guarantee fund 
primarily scales up the support for SMEs by mo-
bilising up to EUR 200 billion. All 27 EU Mem-
ber States contribute proportionally according 
to their shares in the EIB. Most of the financing 
is available through intermediaries, e.g. com-
mercial banks or national institutions.26 How is 
the EGF support allocated to beneficiaries? 
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 - Small and medium-sized enterprises: at least 65%;
 - Companies with 250 or more employees: up to 

28% (with restrictions above 3,000 employees, 
and up to 5% can be used for companies active 
in the area of health);

 - Venture and growth capital and venture debt: 
up to 7%.

The Pan-European Guarantee Fund is also tem-
porary; its initial investment period lasts until 31 
December 2021. Any extension would have to be 
approved by contributors, i.e. the Member States.27 

6. CONCLUSIONS

This	 article	 focused	 on	 the	 financial	 assistance	
provided by the European Union to mitigate the 
negative effects of the COVID-19 pandemic. Loans 
are currently available under the Pandemic Crisis 
Support, the temporary Support to mitigate the 
Unemployment Risks in an Emergency (SURE) and 
the Pan-European Guarantee Fund. 

Governments should not rely solely on EU assis-
tance but should also focus on developing a strat-
egy based on investment promotion. However, in 
order to “restart” their economies, they can par-
ticipate	 in	financial	assistance	mechanisms.	One	
of	the	permanent	mechanisms	of	financial	support	
is the European stability mechanism. The ESM is 
a fund established only for euro area members. 
The Eurogroup decided to allocate about EUR 240 
billion	to	fight	the	effects	of	the	coronavirus	cri-
sis. Euro area members should be able to borrow 
an amount which must not be higher than 2% of 
their GDP with a maximum average maturity of 10 
years and with an interest rate 0.1%. 

The Czech Republic and Poland are not euro area 
members, but it seemed appropriate to mention 
their participation in the individual mechanisms 

of SURE and Pan-European Guarantee Fund. We 
want to show that even non-members of the ESM 
(and therefore non-members of the euro area) are 
facing the consequences of this crisis too. If we 
take a closer look at the estimated impact of the 
current	crisis	on	public	finances	(see	Table	3),	the	
governments	 will	 suffer	 from	 a	 significant	 de-
crease in GDP. For example, the Czech Republic 
was	expected	to	have	a	general	government	deficit	
and debt of 6.7% and 38.7% of gross domestic prod-
uct respectively by the end of the year. According 
to the European Commission’s interim forecast, 
the Czech Republic’s GDP is projected to decrease 
by 7.8% in 2020. We see that euro area members 
(Greece,	Italy	and	Spain)	have	figures	around	10%,	
but they also have much higher debt in terms of a 
percentage of GDP.

Table 3. Estimated impact of COVID-19 out-
break on public finances in 2020.

Country General government 

deficit and debt

GDP decreased by

Czechia 6.7%, and 38.7% of GDP 7.8%

Greece 6.4%, and 196.4% of GDP 9%

Italy 11.1% and 158.9% of GDP 11.2%

Poland 9.5% and 58.5% of GDP 4.6%

Spain 10.1% and 115.6% of GDP 10.9%

Source: authors (based on the Commission’s 2020 
Spring and Summer forecasts). 

Loans can help economic recovery. High sover-
eign debt, however, is likely to adversely affect 
economic growth.28 As already mentioned, some 
loan recipients are also countries that have pre-
viously participated in the ESM (or its predeces-
sors) and are therefore still repaying their debt. 
We must ask whether the recipients of this aid 
will be able to meet their obligations and repay 
these loans. 
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Abstract: Value added tax (VAT), as a general indirect excise 

tax on consumption, today represents one of the basic pillars 

of the tax system in the Slovak Republic. In this article, the au-

thors deal with the development, position and significance of 

VAT in Slovakia, with an emphasis on its historical development 

since 1918. The aim of the paper is to assess (pros/cons) of the 

institution of VAT in the SR, from the point of view of historical 

development, the current situation, de lege ferenda, and its im-

portance within the tax system, using qualitative methods, as 

well as analyses and comparisons.

Keywords: Taxation, Value added tax, Tax policy

1. INTRODUCTION

Today, value added tax (VAT) in the Slovak Re-
public already has the nature of a harmonised tax. 
From	 the	 point	 of	 view	 of	 tax	 revenues	 flowing	
into the state budget of the SR, VAT represents 
an	 important	 source	 for	 financing	 state	 budget	
expenditures.	Tax	revenues	are	a	significant	com-
ponent of the total revenues of the state budget 
of the Slovak Republic, accounting for 79.58% in 
2017, 77.8% in 2018 and 77.95% in 2019, whereas 
the revenue from VAT in total tax revenues ac-
counted for 53.02% in 2017, 53.59% in 2018 and 
54.54% in 2019.2 The possibility of state budget 
expenditures depends directly on the amount of 
revenue	flowing	into	the	state	budget,	where	taxes	
are traditionally considered to be the main source 
of revenue. Securing an improvement to the ex-
isting legislation – which can also contribute to 

achieving optimal taxation3 – we believe should 
start with a detailed examination of the institu-
tion of VAT, from the point of view of its histori-
cal development as well as the current operation 
within the economic system. 

2. CREATION OF VAT AFTER 1918 

(BRIEF EXCURSUS)

After the establishment of the Czechoslovak Re-
public	 (1918),	 in	 the	field	 of	 tax	 law	 the	Austrian	
tax system that had been valid for the Czech lands 
was applied concurrently with the Hungarian tax 
system, which had been valid in Slovakia. In our 
opinion, the resulting legal dualism was of no real 
significance	 because	 these	 two	 tax	 systems	 did	
not differ markedly from each other at that time. 
The tax on turnover4 implemented in 1919 repre-
sented a fundamental stage in the development of 
VAT, and was considered the most important indi-
rect tax in Slovakia. The turnover tax taxed turno-
ver at all stages of productive manufacturing and 
business activities; it was also levied on the sale of 
goods between private persons as well as on per-
formances and services of all kinds (such as repairs, 
transport services, performances of freelance pro-
fessions), while consumption itself was also subject 
to this tax, as were goods imported from abroad. 
The	turnover	tax	in	its	economic	sense	fulfilled	the	
functions of accumulation, control function and 
regulation; it could only be imposed on manufac-
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turing organisations for the direct sales of goods, 
on sales and supply organisations within manufac-
turing industries, on organisations purchasing ag-
ricultural products, and on trade and other organ-
isations, except for foreign trade enterprises. The 
Ministry of Finance could stipulate that budgetary 
and contributory organisations may also be subject 
to the turnover tax in exceptional cases. 

In	the	period	from	1945	to	1952,	in	the	field	of	in-
direct	 taxation,	we	have	 identified	 the	 following	
as	the	most	significant	changes:	

 - the introduction of a general purchase tax, 
which was part of the consumer prices of goods 
and	services,	 simplified	 the	 system	of	 indirect	
taxation	significantly,	

 - the general purchase tax became the main tool 
for	releasing	financial	capital	generated	in	state-
owned, cooperative and private enterprises, 

 - any goods on the list of tax rates were subject 
to the tax, 

 - the	 final	 product	was	 taxed	 at	 only	 one	 stage	
(tax collection was concentrated on the trade), 

 - goods imported from abroad were subject to the 
same tax regime as goods of domestic produc-
tion, but the export of goods was not subject to 
tax,

 - some indirect taxes were abolished, such as the 
water power tax, the mineral and soda water 
tax, food products tax (so-called access tax),

 - other types of indirect tax were adjusted; there 
was a new amendment to the legislation. 

One	 fundamental	 change	 in	 the	field	 of	 indirect	
taxes took place after February 1948, where Act 
No. 283/1948 Coll. introduced a general tax from 
1 January 1949, and subsequent amendments to 
this law changed the original name of this tax to 
general purchase tax,5 which was a new type of 
indirect tax – it included, and thus replaced, all 
existing indirect taxes, including turnover tax and 
price compensatory amounts.6 

With effect from 1 January 1953 (based on Act 
No. 73/1952 Coll. on turnover tax as amended by 
Act No. 107/1990 Coll. and Implementing Decree 
No. 560/1990 Coll. and the turnover tax rate list)7 

the general purchase tax was again replaced by a 
turnover tax, which, however, was built on princi-
ples differing from8 the general purchase tax. 

One important milestone in the development of 
the Slovak political-economic system came in 
1989,	which	brought	significant	(albeit	only	grad-
ual) changes to all areas of economic life in Slo-
vakia.	In	the	area	of	indirect	taxes,	the	first	step	
was the adoption of Act No. 107/1990 Coll., which 
amended Act No. 73/1952 Coll. on turnover tax, 
starting a new trend of the gradual and ultimate-
ly complete abolition of turnover tax. Act No. 
530/1991 Coll. on import tax was adopted, which 
supplemented the turnover tax. The aim of its in-
troduction was to eliminate tax evasion,9 particu-
larly in relation to natural persons engaged in the 
foreign trade activity of importing goods. At the 
same time, during this period legislative activities 
were underway to create a new tax system.

3. VAT HARMONISATION WITHIN 

THE EU

The creation of VAT in its current form in the re-
cent	history	of	the	Slovak	Republic	was	influenced	
by harmonisation processes at the EU level, as 
the	area	of	indirect	taxes	is	currently	significant-
ly harmonised in EU Member States, meaning in 
practice that there is a common VAT system as 
well as a general system of excise duties, which 
Member States are obliged to implement in their 
legal systems.10 However, the harmonisation is not 
absolute and Member States still have a degree of 
discretion in the legal regulation of these taxes, 
for example in the area of tax rates or exemptions. 
Initially, there were two different tax systems 
in	Europe	in	the	field	of	 indirect	taxation:	a)	the	
system	applied	in	France,	which	was	the	first	and	
only country to apply VAT; b) in other European 
countries, where a cumulative cascading system 
of turnover tax was applied: multiple taxation oc-
curred in this system because not “only” added 
value was taxed, as in the case of value added tax, 
which meant this system was unable to guarantee 
tax neutrality. 
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When deciding whether to apply a uniform system 
for	Member	States	in	the	field	of	indirect	taxation,	
the conclusions of the special working group es-
tablished by the European Commission and the 
conclusions of the Fiscal and Financial Committee 
of	 1960	 also	 clearly	 contributed;	 they	 confirmed	
that cumulative tax systems for indirect taxation 
must be abolished and Member States should in-
troduce	value	added	tax.	In	1967,	the	first	Council	
Directive No. 67/227/EEC on the harmonisation 
of the laws of Member States relating to turno-
ver taxes was adopted, which required individu-
al Member States to replace their existing system 
of turnover taxes with a common system of value 
added tax. The common system of value added tax 
should have been based on the principle that the 
general excise duty is applied to goods and servic-
es in direct proportion to the price of goods and 
services, regardless of the number of transactions 
carried out in the production and distribution 
processes before the stage at which it is subject to 
the tax. For each transaction, a value added tax 
was levied calculated from the price of the goods 
or services at the rates applicable to those goods 
or services after deducting the value added tax 
which the individual cost elements were charged 
directly. The Council also undertook to issue a 
second directive on the structure of the common 
system of value added tax and the procedure for 
its application. The second Council Directive No. 
67/228/EEC on the harmonisation of the laws of 
the Member States relating to the turnover tax as 
well as the structure and procedures for applying 
the common system of value added tax precisely 
defined	the	subject-matter	of	the	tax	(the	subject	
of the tax was the sale of goods and the supply of 
services within the territory of a Member State 
carried out by a taxable person for remuneration 
and the import of goods). This directive also de-
fined	other	terms	such	as:	place	of	taxable	trans-
action, territory of the State, sale of goods, provi-
sion of services, taxable person. Pursuant to this 
Directive, the individual Member States retained 
the right to impose different tax rates and adopt 
measures in national legislation to prevent tax 
evasion. This Directive also introduced special 
tax regimes for small businesses and for entities 
engaged	 in	 agricultural	 production.	 Significant	

changes in the system of indirect taxes also gen-
erated problems and fears on the part of individ-
ual member states that the revenue side of their 
state budgets would not be met. For this reason, 
three more directives were adopted extending the 
deadlines for introducing value added tax. These 
were the Third Council Directive No. 69/463/EEC, 
which extended the implementation period of val-
ue added tax for Belgium until the end of 1972, 
the Fourth Council Directive No. 72/250/EEC, and 
the Fifth Council Directive 72/250/EEC, which 
gradually extended the date for Italy to introduce 
value added tax until the end of 1973. Despite the 
adoption of these harmonisation directives, the 
legislation on value added tax varied considerably 
from one Member State to another. However, the 
most important directive related to harmonising 
indirect taxes was the Sixth Council Directive No. 
77/388/EEC on the harmonisation of the laws of 
the Member States relating to turnover taxes - 
Common system of value added tax: uniform basis 
for its assessment, the aim of which was to elimi-
nate inconsistencies in the harmonisation process 
of value added tax between the Member States, 
and	to	define	the	smallest	scope	for	possible	dero-
gations from this tax within the framework of na-
tional legislative arrangements. 

4. VAT AFTER THE 

ESTABLISHMENT OF THE 

SLOVAK REPUBLIC (AFTER 1993)

The basic element of the Slovak tax system in the 
newly established independent Slovak Republic 
(established on 1 January 1993), as a result of the 
first	phase	of	the	tax	reform,	was	to	be	the	intro-
duction of value added tax as a universal or gener-
al indirect tax. The adoption of Act No. 222/1992 
Coll. on value added tax, together with the adop-
tion of the Act on Excise Duties signalled a funda-
mental turnaround in the overall concept of the 
fiscal	policy	of	the	Slovak	state.	These	steps	were	
used to move part of the tax burden into the sphere 
of indirect taxes, in line with the global trend of 
easing the tax burden for business entities to stim-
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ulate business development.11 On 1 January 1996, 
Act No. 289/1995 Coll. on value added tax entered 
into force. Looking at the legal provisions we see 
the effort to gradually harmonise Slovak tax leg-
islation with EU legislation. Pursuant to Act No. 
289/1995 Coll., the subject of the regulation was 
value added tax, covering taxable transactions 
within the country and imported goods.12 Any im-
ported goods were also subject to value added tax, 
regardless of whether those imports were made in 
the course of business activities by business enti-
ties or whether they were carried out by entities 
that were not entrepreneurs.13 Services, transfers 
and the use of rights from abroad were not subject 
to tax. The key term in the law was the term Taxa-
ble	Transaction,	as	the	definition	of	this	term	con-
ditioned the overall mechanism of taxation. Value 
Added Tax Act No. 289/1995 Coll. distinguished 
between persons liable for tax (within the country, 
in principle, they were the subjects for whose ben-
efit	 the	 taxable	 transaction	 took	place	and,	with	
goods imports, subjects to whom the goods were 
to be released with the proposed customs regime, 
unless otherwise provided) and persons subject to 
tax (these were the natural and legal persons who 
carried out the taxable transactions). The taxable 
entity	became	a	taxpayer,	as	a	specific	natural	or	
legal person by registration, either by meeting the 
conditions stipulated by law, or voluntarily. The 
possibility to revoke the registration was subject 
to the condition that taxpayers could only ask for 
the revocation at the earliest after 1 year from 
the day they became taxpayers. However, it was 
also contingent on their turnover not reaching 
SKK 750,000 in three consecutive months, and 
SKK 3 million for twelve consecutive months. The 
subjects of value added tax in accordance with 
Act No. 289/1995 Coll. were: (a) payable taxable 
transactions, including consideration in kind; (b) 
taxable transactions effected free of charge; and 
(c) taxable transactions effected for the personal 
consumption of the taxpayer. The tax base was 
usually a price or other consideration for a taxable 
transaction that did not include tax. However, Val-
ue Added Tax Act No. 289/1995 Coll. provided for 
a	number	of	specific	exceptions	to	that	principle.	
In general, the tax base was the price including 
tax if the taxable transaction, which the taxpayer 

registered according to a special regulation, was 
paid	 in	cash	 for	 the	benefit	of	a	person	who	was	
not a taxpayer. Firstly, that legislation introduced 
a basic tax rate of 23%, which applied to all tax-
able transactions, except for transactions where 
the law expressly provided for the application of 
a reduced tax rate. The reduced tax rate was 10% 
and was applied to the goods and services listed in 
Annex No. 1, which was part of the Value Added 
Tax Act, in the transactions of a transfer, succes-
sion or lease of real estate or part thereof, in the 
rental or hire of passenger cars, for which it was 
not possible to claim a tax deduction, and in the 
purchase of a car on the basis of a leasing contract. 
The linear tax rate (19%) was introduced by Act 
No. 255/2003 Coll., amending Act of the National 
Council of the Slovak Republic No. 289/1995 Coll. 
on value added tax as amended, by which a linear 
tax rate of 19% was introduced with effect from 1 
August 2003. An important part of the value add-
ed tax application was also the taxpayer’s eligibil-
ity for tax deduction.

5. VAT AS PART OF THE SLOVAK 

TAX SYSTEM

We do not consider the principle of taxation in 
the Member State of consumption to be perfect, 
given the existing tax evasion,14 but we consider it 
to be stable, its application is predictable both for 
tax subjects and tax administrators. In terms of 
the subject of the tax, both European and Slovak 
legislation equally distinguish between four types 
of taxable transaction that are subject to VAT: (i) 
the supply of goods for consideration within the 
territory of the country by a taxable person acting 
in the capacity of a taxable person; (ii) the pro-
vision of a service for consideration within the 
territory of the country by a taxable person acting 
in the capacity of a taxable person; (iii) the acqui-
sition of goods for consideration in the country 
from another Member State of the European Un-
ion and (iv) the import of goods from third coun-
tries (outside the EU) into the country.15 ‘Supply 
of goods’ shall mean the transfer of the right to 
dispose of tangible property16 as the owner. The 
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distinction between tangible and intangible as-
sets	has	a	direct	 link	 to	 the	 identification	of	 the	
taxable business type – the provision of a service 
is	defined	in	the	VAT	Act	as	a	taxable	business	pri-
marily in a negative way, as any transaction which 
is not a supply of goods is considered a provision 
of services, but at the same time, the legislation 
demonstratively states that some businesses have 
the character of a service provider: (i) the trans-
fer of an intangible property right, including the 
granting of an industrial property right or other 
intellectual property right; (ii) granting the right 
to use tangible property, for example under a lease 
for a movable or immovable item; (iii) accepting 
an obligation to refrain from any act or to toler-
ate acts or status (e.g. on the basis of restrictions 
arising from easements); or (iv) a service provid-
ed on the basis of a mandate or decision issued by 
a state authority or on the basis of a law, such as 
the services of notaries or bailiffs. The primarily 
negative	 definition	 of	 the	 supply	 of	 a	 service	 as	
a taxable transaction has the undeniable advan-
tage of being able to cover, in principle, the entire 
business sector of services, without the need for 
their positive enumeration. Based on the applied 
principle of the country of destination, the export 
of goods is exempt from VAT under the conditions 
laid down by the law and, conversely, the acqui-
sition of goods17 in the country of destination is 
considered a taxable trade (i.e. subject to tax). In 
accordance with the declared VAT neutrality, it is 
natural that goods are subject to this tax regard-
less of their origin (inland, EU Member State, third 
country outside the EU). Therefore, goods import-
ed	from	outside	the	EU	cannot	benefit	from	a	tax	
advantage by making their imports exempt from 
VAT. When goods are imported into the country, 
VAT is primarily subject to the provisions of cus-
toms legislation, in particular legally binding EU 
acts, as there is a customs union within the EU 
(see Cakoci, 2008).

The VAT application system is based on the pay-
ment of this tax by all actors in the supply chain 
(from	 the	 manufacturer	 to	 the	 final	 seller)	 who	
supply goods and/or services within the course 
of their economic activity. If legal conditions are 
met, these persons (usually, but not exclusively, 

entrepreneurs) have the status of obligated sub-
jects, which in connection with the payment and 
collection of value added tax have a number of 
monetary but also non-monetary obligations in 
relation to the tax administrator. The legal regu-
lation stipulates precisely when a taxable person 
is obliged to register as a VAT taxpayer, or when 
that person becomes a taxpayer ex lege.18 Accord-
ing to the current legislation, a taxable person 
is any person who independently carries out any 
economic activity, regardless of the purpose or re-
sults of that activity. However, in exceptional cas-
es, public entities, bodies or institutions may also 
be considered taxable persons. Not every taxable 
person is part of the value added tax system. The 
mere fact that a particular person has the status 
of a taxable person does not mean that this per-
son	is	obliged	to	apply	the	tax	at	the	rate	specified	
by law in their prices, or in prices of the supplied 
goods or services, and that this person has rights 
that	the	law	grants	only	to	a	specific	group	of	per-
sons who are referred to as taxpayers.19 A taxable 
person becomes a taxpayer based on one of the 
two presumed possibilities, i.e. registration and 
subsequent actions of the tax administrator, or on 
the basis of other facts prescribed by law (ex lege). 
The registration of domestic taxable persons takes 
place on a mandatory as well as on a voluntary ba-
sis. The mandatory or voluntary registration re-
sults in obtaining the legal status of a taxpayer. 
If	the	relevant	tax	administrator	finds	that	a	legal	
entity or a natural person who has submitted an 
application for tax registration is a taxable person, 
it shall register the taxable person, issue their tax 
registration	 certificate	 and	 assign	 a	 tax	 identifi-
cation number to the taxpayer. On the day speci-
fied	in	the	tax	registration	certificate,	the	taxable	
person becomes a taxpayer, both with the obliga-
tions and with the rights that the law associates 
only with the person of the taxpayer. In addition 
to the mandatory and voluntary registrations of 
domestic taxable persons, the legal regulation 
also stipulates other cases of registration leading 
to the creation of taxpayer status. This is the reg-
istration of groups (taxable persons connected or-
ganisationally,	 economically,	 financially)	 as	 well	
as the registration of foreign persons who carry 
out their activities in the territory of the Slovak 
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Republic, or supply goods by mail order.20 Even in 
these cases, the registration ends with obtaining 
taxpayer status. The value added tax base quan-
tifies	its	subject.21 For the purposes of calculating 
tax liabilities, such taxable transactions for VAT 
purposes	 are	 quantified	 by	 a	monetary	 amount,	
which, however, is determined depending on the 
type of taxable transaction. The tax base is de-
termined in a common and uniform manner for 
three types of taxable transaction – (i) the supply 
of goods; (ii) the supply of services; and (iii) the 
acquisition of goods inland from another Mem-
ber State. In these cases, the taxable amount is 
everything that constitutes the consideration that 
the supplier has received or is to receive from the 
recipient of the transaction or other person for the 
supply of goods or services, tax excluded. 

Council Directive 2006/112/EC on the common 
system of value added tax (hereinafter “the Direc-
tive”) sets minimum tax rates, thus creating scope 
for them to vary. The taxable transactions are 
taxed under the conditions valid in the EU country 
in which the transactions take place, with the basic 
VAT rate not being lower than 15%. In addition to 
the basic rate, Member States may apply one or two 
reduced rates, which may not be less than 5%. The 
reduced tax rates may be applied only to the supply 
of goods and services in the categories set out in 
Annex III to the Directive, examples of which may 
include food, books, pharmaceuticals, admission 
to cultural or sporting events, passenger trans-
port, accommodation, etc. In the legislation of the 
Slovak Republic, the basic tax rate of 20% and one 
reduced tax rate of 10% are currently applied. 

One of the characteristic features of the value 
added tax is its transparency – despite the fact 
that the tax is levied at every stage of trade or 
manufacturing, it does not snowball, as the cur-
rent legislation excludes the application of tax on 
tax. Thus, each taxpayer pays the tax to the tax 
authority only on what, in simple terms, has in-
creased the price of the goods or services they 
supply compared to the previous stage. The num-
ber of stages by which the supply passes from the 
initial	processing	up	to	its	final	realisation	is	not	
important at all.22 Said mechanism is the result of 

the parallel effect of partial adjustments related 
to the occurrence of the tax liability and the el-
igibility for a tax deduction. The eligibility for a 
tax deduction on goods or services arises for the 
taxpayer on the day when the tax liability arose in 
respect of those goods or services. Therefore, the 
taxable person will become eligible for a tax de-
duction on the same day as the tax liability arises 
for the supplier of goods or services or for the pur-
chaser of goods from another Member State. This 
fact expresses the basic principle in the applica-
tion of the value added tax system that eligibility 
for a tax deduction (the right of the taxpayer in 
relation to the state budget) cannot arise before 
the tax liability of the supplier arises in relation 
to the state budget. One problematic point in the 
practical application of this principle is the deci-
sion-making on the taxpayer’s registration made 
by tax administrators associated with the issu-
ance	of	 a	 registration	 certificate	 and	 the	assign-
ment	of	a	tax	identification	number,	in	situations	
when there are doubts whether the applicant is 
a taxable person. In accordance with the forego-
ing, the status of a taxable person is a necessary 
precondition for both compulsory and voluntary 
registration, as well as in the case of the ex lege 
taxpayer status establishment.23 Although Article 
214	of	the	Directive	exhaustively	defines	the	cat-
egories	 of	 persons	 that	 should	 be	 identifiable	 by	
the individual numbers, this provision does not 
lay down the conditions which the assignment of 
a	VAT	identification	number	may	be	subject	to.	It	
follows from the wording of Articles 213 and 214 
of the Directive that Member States have a degree 
of discretion in adopting measures to ensure the 
identification	of	taxable	persons	for	VAT	purpos-
es, even though anyone with the intention, sup-
ported by objective circumstances, to pursue an 
independent economic activity and incurring the 
first	investment	costs	for	these	purposes	must	be	
considered a taxable person.24

6. CONCLUSION

During the targeted historical research of the 
creation of value added tax and its current signif-
icance and position (state of de lege ferenda) in 
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the tax system of the Slovak Republic, the authors 
came	to	the	following	findings:

From the point of view of historical development 
(since 1918), the predominant tax among indirect 
taxes in Slovakia was turnover tax, which was 
gradually transformed into value added tax (VAT).
In Slovakia’s recent history, value added tax is 
considered a reliable and productive tool ensuring 
income for the state budget (see data in the intro-
duction).  
The legal regulation for the institution of VAT in 
the process of its creation took into account the 
degree of transformation of the Slovak economy 
(change of economic system to a market-oriented 
economy after 1989).25 
The current form of VAT in Slovak legislation was 
subject to a process of harmonisation within the EU. 
One drawback of value added tax in the Slovak 
Republic would be the costs (direct and indirect) 

related to tax collection and administration (both 
in a personnel and material sense). VAT represents 
a surcharge on the price of the supply (state-initi-
ated price surcharge). 
A uniform tax policy and its application within the 
EU Member States may lead to a disproportionate 
burden on some26 taxpayers (taxpayers will no 
longer be able to take advantage of the tax policy 
of other states). 
Since the principle of the destination country cur-
rently applied means that value added tax is levied 
in the country where the goods or services are con-
sumed, harmonising the legislation related to turn-
over taxes is possible through the VAT system. 
The advantage of tax base harmonisation and the 
implementation of harmonised VAT rates lies in 
better transparency and simpler administration in 
our view, although we still consider setting up op-
timal taxation to support long-term and balanced 
economic growth a permanent problem.
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Abstract: The COVID-19 pandemic has undoubtedly had a great 

impact on tax policies in different states across the world and 

that naturally results in slight changes in their tax administra-

tions. These changes in tax administration can be perceived as 

a government’s response to the pandemic which aims to help 

taxpayers adjust to this new situation, especially by easing tax 

duties. Every state has its own measures to cope with the prob-

lems that have emerged. This article aims to map and evaluate 

certain steps that the government in the Czech Republic has 

taken with the purpose of reducing the negative effects of this 

pandemic. In the Czech Republic, these measures have taken 

the form of a mass remission of tax sanctions for non-compli-

ance with selected tax duties among selected taxpayers. This 

text will analyse the mass remission of taxes as a legal instru-

ment, and will also discuss whether such an unusual measure 

fulfils its purpose, i.e. to mitigate tax duties during the pan-

demic, as well as striving to present an overview of the various 

consequences in relation to tax administration.

Keywords: tax law, tax return, tax procedure, tax sanctions, 

income tax, value added tax, COVID-19, pandemic, tax admin-

istration

1. INTRODUCTION

Before considering the various measures that have 
been taken in the Czech Republic, it is important 

to note that for many taxpayers the pandemic 
could	have	made	the	fulfilment	of	tax	duties	more	
difficult	than	it	would	have	been	under	usual	cir-
cumstances. Therefore, one of the areas of tax law, 
where new regulations have been adopted, is tax 
administration	itself.	In	specific	terms,	significant	
changes in tax administration were related to the 
evaluation and collection of taxes as well as to 
sanctions following possible non-compliance with 
these tax obligations. Accordingly, in the Czech 
Republic the government aimed to ease the situ-
ation for taxpayers during the pandemic with one 
measure which took the form of a mass remission 
of selected tax sanctions; this remission resulted 
overall	 in	 extending	deadlines	 for	filling	out	 tax	
returns and paying assessed taxes, and will be ex-
plained later on.

Despite these measures being relatively rare to 
take under normal circumstances, during the 
pandemic it may be considered an adequate reac-
tion to such a global issue, when in almost every 
country similar measures have been taken to less-
en tax duties for taxpayers during the pandemic.1 
Evidently, it is not only the remission of sanctions 
that is a key topic of this article, there are also 
other measures occurring in various forms help-
ing taxpayers to cope with tax duties, e.g. post-
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ponement of payments, application of deductible 
items,	 introduction	 of	 one-off	 financial	 support	
for those affected by COVID-19, etc. The situation 
around the virus has affected various areas of tax 
duties, and therefore, in the authors’ opinion, it is 
not surprising such measures are being taken. It 
is primarily the easing of legal obligations which 
is able to mitigate the negative impacts of a pan-
demic,	especially	in	the	field	of	economics,	as	this	
is where the destructive effects appear the most, 
due to business, conference or product exhibition 
closures, the reduction of purchases and lower de-
mand. Having considered this, it is the legal eas-
ing (for the purpose of this article, the easing of 
tax duties, e.g. extension of deadlines for tax pay-
ment) that can indeed help the economic situation 
of taxpayers. This opinion is also sustained by re-
cent publications, e.g. the work published as “Ten 
keys to beating back COVID-19 and the associated 
economic pandemic”.2

Whereas some of these measures might require 
the adoption of a new law, some need only excep-
tional circumstances to develop in order to acti-
vate the hypothesis of a legal provision that al-
ready exists in law and gives certain jurisdiction 
to state organs to respond to a pandemic, and only 
exceptional circumstances need to be triggered.3 
The former case will include situations when the 
legal statute does not bank on such a crisis nor 
does it provide an instrument for solutions to 
alleviate the impact of a crisis, hence legislative 
changes are necessary. In the Czech Republic both 
scenarios have occurred, as legal instruments 
already established in law were used (e.g. legal 
instruments of tax law provide relief for taxpay-
ers such as the remission of sanctions for special 
reasons, the mass remission of sanctions in the 
form of a Ministry of Finance directive), but also 
legislative changes were made in various tax stat-
utes, these amendments were consolidated into 
one particular statute so it ensures greater clari-
ty for subjects of law, and they are therefore are 
not spread over different legal acts. It was the so 
called “Lex Covid“, which referred in particular to 
issues in insolvency, execution and criminal pro-
ceedings.4 In tax law it was the new statute Act 
No. 159/2020 Coll., on compensation bonus (in 

connection with the crisis measures in respect of 
the new coronavirus SARS CoV-2), which sets rules 
for	receiving	the	compensation	bonus	as	financial	
support, especially for self-employed persons. In 
addition, another enacted statute, which was Act 
No. 299/2020 Coll., on amendments to some tax 
statutes in connection with SARS CoV-2, changed 
the rules, for instance, regarding real estate tax 
administration (introducing the remission of tax 
for	specific	reasons,	which	is	the	pandemic,	as	an	
exceptional circumstance), rules regarding es-
timated tax losses from this year as a deductible 
item from the corporate tax base, which can now 
be applied in advance ensuring minimum cash-
flow	 issues.	Moreover,	with	 this	act	 the	 rate	of	a	
road tax for selected types of vehicle and the re-
duced rate for VAT were decreased (for the supply 
of accommodation, cultural services, i.e. services 
most affected by the crisis).

In the same manner, it can be differentiated 
whether the remission of sanctions as a measure 
by the government applies to all taxpayers or only 
to selected groups. That means only groups of 
taxpayers	affected	by	 the	 crisis	 the	most	benefit	
from alleviated tax sanctions (e.g. taxpayers who 
have entrepreneurial income, taxpayers general-
ly affected by COVID-19).5 The reason behind this 
could be that only some groups of taxpayers might 
face	 cash-flow	 issues	 and	 hence	 have	 problems	
with the timely compliance of tax duties.

From another point of view, measures take the 
form of an individual remission of a tax sanction 
based on an application submitted with individual 
claims and reasons for avoiding the sanction (e.g. 
ordered quarantine of employees, income decrease 
– such reasons need to be proven) or a general re-
mission for every taxpayer within certain groups, 
without	the	need	for	proving	the	direct	influence	
of COVID-19.

Measures which aim to ease the burden of tax du-
ties for taxpayers can take on many forms, and 
some of these types of measure have already been 
mentioned.	Noting	the	vast	field	of	 tax	adminis-
tration, the most common measures in various 
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countries, for example, are the remission of tax 
sanctions (already imposed in the taxable period 
during the time of the crisis or previous taxable 
periods),	extending	deadlines	for	filling	out	a	tax	
return and paying tax, supporting digital commu-
nication with the tax administrator, and others.6

2. SITUATION IN THE CZECH 

REPUBLIC

To illustrate the context, the authors have decided 
to	briefly	 introduce	 the	development	of	 the	gen-
eral situation in the Czech Republic. During the 
pandemic there was a government decision, which 
declared a state of emergency, lasting from 12 
March 2020,7 and subsequently on 17 April 2020 
the Ministry of Health Affairs issued an emergen-
cy measure, which ordered the closure of retailers 
for example, with some exceptions, the prohibi-
tion of accommodation services, taxi services, etc.8 
With these measures by the Ministry of Health, 
the government aimed to prevent the spread of a 
pandemic in the Czech Republic by limiting peo-
ple’s contact to the minimum necessary. It was as-
sumed that the pandemic would have an impact 
on taxpayers, and for many of them it was indeed 
a challenge to deal with the new situation. A num-
ber of restrictions had a negative impact on the 
economy, both due to the closure of some estab-
lishments and changes in customer behaviour.9 As 
a consequence, the government resorted to meas-
ures aimed at alleviating the COVID pandemic in 
various areas of law, including taxation. One of 
the	benefits	that	taxpayers	could	use	after	meet-
ing certain conditions was, for example, a com-
pensation	bonus	 in	 the	 form	of	one-off	financial	
support from the government as compensation for 
difficulties	with	business	activities,	etc.	That	be-
ing	said,	this	article	focuses	on	a	specific	govern-
ment measure, which alleviated tax obligations 
related to the assessment of tax, the payment of 
taxes and the remission of related sanctions. This 

measure is a waiver aimed primarily at sanctions, 
which	in	the	Czech	Republic	include	a	fine	for	the	
late	declaration	of	tax	(especially	for	the	late	filing	
of tax returns), which amounts to 0.05% of the set 
tax for each subsequent day of delay and interest 
on the late payment of tax, which amounts to the 
repo rate increased by fourteen percentage points 
(i.e. around 14% per annum) and interest on the 
deferred tax payment, which is simply applied 
when allowing the deferral of the tax payment in 
full or allowing the instalment payment (around 
7% per annum).10 It was decided that sanctions 
following the non-compliance with tax duties, 
such as the assessment and payment of the tax, 
would be waived under certain conditions. These 
decisions were implemented in the form of an 
administrative act, which can be translated as a 
mass decision of the Minister of Finance.

3. DECISION OF THE MINISTER 

OF FINANCE

The	 remission	of	 the	above-mentioned	fines	and	
interest was implemented by means of a legal in-
strument introduced in the Tax Code in 2010, the 
so-called mass decision of the Minister of Finance 
pursuant to Section 260 of the Tax Code, which 
reads as follows:

“The Minister of Finance might exempt, ex officio, 
in respect of taxes administered by administrative 
authorities under his control, any tax or related 
charges.1

(a) because of irregularities resulting from the appli-
cation of tax laws; or
(b) in the event of emergencies, in particular natural 
disasters.” 

There was a total of six decisions during the 
pandemic.11 These forgave sanctions already im-
posed or expected, without the need to submit 
individual applications.12 The Minister of Finance 

1 Related charges for tax in the Czech legal system are called “tax accessories”, which include interest, penalties, fines and costs of pro-

ceedings, if they are imposed or incurred in accordance with the Tax Act.
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has the power to use this tool in cases of irregu-
larities in the law and in times of extraordinary 
events. This form of administrative act [Resolu-
tion of the Supreme Administrative Court of 17 
December 2013, no. 1 Afs 76 / 2013-57, paragraph 
51]	alleviates	tax	duties	for	all	taxpayers	defined	
by rather general features (e.g. certain group of 
taxpayers). Due to the foresight of the possible 
exceptional events by law, the legislator did not 
have to modify the wording of the law, but rath-
er	chose	to	use	and	interpret	an	indefinite	 legal	
concept already in effect, which is “in the event of 
emergencies”. The administrative body must in-
terpret and take adequate decisions to meet the 
purpose of such a legal norm. Such decision shall 
mitigate the negative effects of the extraordi-
nary event on selected groups of taxpayers, but a 
non-discriminatory approach is necessary. It can 
certainly	 be	 confirmed	 that	 the	COVID-19	pan-
demic is an unprecedented situation that can be 
subsumed under the legal concept of “in the event 
of emergency”, as it has affected social and eco-
nomic relations around the world. The mass tax 
and related charges exemption previously men-
tioned is an option similar to the established le-
gal instruments, such as individual applications 
for the remission of sanctions and requests for 
deferral of payment. In these cases, the taxpayer 
must state the reason which allows for the waiver 
of the sanction, whereas in the case of a general 
decision of the Minister of Finance, only the con-
ditions	specified	(if	any)	must	be	fulfilled.	In	our	
opinion, however, these individual applications 
also alleviate the so-called “harshness” of the law 
for excusable reasons, while a mass waiver only 
responds to an inconsistency in the law or the 
negative impact of an emergency and is used only 
exceptionally, as evidenced by the low frequency 
of use. In general, it can be argued, as concluded 
by the case-law of the Supreme Administrative 
Court of the Czech Republic13, that the purpose of 
the mass tax alleviation is not to remedy an illegal 
decision of the tax administrator on the assessment 
of the tax, but to respond to inconsistencies in tax 
laws14 or the impact of extraordinary events. Such 
a decision of the Minister of Finance is published 
in the Financial Bulletin, as the range of entities 
it	targets	is	not	specifically	stated.15

In the author’s opinion, the Ministry of Finance 
proceeded correctly in interpreting the COV-
ID-19 pandemic as an emergency situation with 
a possible negative impact on taxpayers in the 
first	 place.	 Secondly,	 it	 is	 necessary	 to	 adopt	
these solutions as a part of administrative ef-
forts in order to – and this is important – mit-
igate these negative effects.16 The remission of 
sanctions certainly offers great relief for tax-
payers, but to assess in detail the impact of the 
decisions taken by the Ministry of Finance on 
taxpayers for the purpose of easing tax duties, 
it is necessary to analyse the content of these 
individual decisions, which will be done in the 
following chapters.

3.1. INCOME TAX

Due	to	the	pandemic,	the	consequence	of	the	first	
decision of the Ministry of Finance of 16 March 
2020	was	 extending	 the	 deadline	 for	 filling	 out	
tax returns and paying the tax to 1 July for all 
income taxpayers.17 The so-called Tax Liberation 
Package III provided some exemptions for tax, 
related charges and administrative fees.18 This 
means that taxpayers who do not meet the dead-
line	 for	 filing	 an	 income	 tax	 return	 by	 1	 April,	
which	 is	 the	usual	deadline,	and	manage	 to	file	
it and pay the tax by 1 July, will be forgiven the 
fine	for	tax	returns	filed	late	and	the	interest	on	
late tax payments for the tax period of the year 
2019.19 Furthermore, with this decision of the 
Ministry of Finance the interest on arrears was 
waived pursuant to Section 252 of the Tax Code, 
and the interest on the deferral of tax payments 
under Section 157 of the Tax Code. This was 
justified	 by	 the	 targeted	 reduction	 in	 taxpayers	
visiting	 tax	 offices	 and	 by	 staffing	 shortages	 in	
smaller companies due to the spread of the pan-
demic. The second decision waived the income 
tax advance payments, which fell on 15 June. 
Thus, the obligation to pay income tax advances, 
which taxpayers must pay in two or four stages 
depending on the amount of income, was elimi-
nated. This aimed to solve the problem of insuf-
ficient	 liquidity	 at	 taxpayers.	The  fifth and most 
significant decision stated that the fine for the late 
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filing of tax returns, the interest on arrears and the 
interest on deferrals would be waived if the tax sub-
ject assessed and paid the tax by 18 August 2020.20

3.2. REAL ESTATE TAX, VALUE 

ADDED TAX AND OTHER 

WAIVERS

With the second decision of the Ministry of Fi-
nance, in the case of tax on acquiring immovable 
property,	the	deadline	for	filing	a	tax	return	was	
extended to 31 August if the original deadline fell 
between 31 March and 30 November.21	 The	fifth	
decision changed the extended deadline from 31 
August to 31 December.

In	the	case	of	VAT,	the	fine	of	CZK	1,000	for	a	con-
trol statement22	was	firstly	waived	if	it	arose	from	
1	March	to	31	July.	The	fine	for	the	 late	claim	of	
value added tax was then forgiven for those who 
were forgiven for not submitting a control state-
ment. The value added tax was then waived on se-
lected transactions related to medical equipment, 
etc., and later, in the last decision, the deadline for 
filling	out	a	tax	return	and	paying	the	tax	for	some	
tax periods was “extended” until 31 December.23

Furthermore, taxpayers who received at least a 
partial waiver of interest on arrears for reasons 
related to the spread of the virus on the basis of an 
individual application pursuant to Section 259b of 
the Tax Code, and taxpayers who, on the basis of 
an individual application pursuant to Section 156 
of the Tax Code, were allowed to defer payment 
of the tax or divide the payment into instalments 
for reasons related to the spread of the virus, are 
exempt	from	a	fine	for	the	late	claim	of	related	tax	
pursuant to Section 250 of the Tax Code.

Lastly, interest on arrears and interest on deferred 
payments related to tax advances on road tax in 
the 2020 tax period was remitted only if these ad-
vances are paid no later than 15 October 2020.24 
And in the last decision, they were completely 
eliminated.25

4. ISSUES RELATED TO THE 

REMISSION OF SELECTED 

SANCTIONS

The OECD report “Tax Administration Responses 
to COVID-19: Measures Taken to Support Taxpay-
ers”, which compares the individual steps of se-
lected countries and provides information about 
the individual measures taken by selected coun-
tries, states that the Czech Republic has extended 
the	deadline	for	filing	tax	returns	by	three	months.	
The truth is that this is only a consequence of a 
government decision, which in fact decided only 
to waive sanctions arising from the three months 
which	 are	 imposed	 for	 filing	 and	 paying	 the	 tax	
after the usual deadline, within the extended pe-
riod. This means that a taxpayer may assess and 
pay tax three months later than the normal dead-
line set by the Tax Code without sanctions. That 
is, however, because sanctions calculated from the 
original deadline until the end of the extended 
deadline will be remitted, not because the dead-
line itself is extended.

Undoubtedly,	the	remission	of	fines	and	interest	re-
lated	to	late	filing	and	payments	is	very	helpful	for	
taxpayers. During the pandemic they could then 
focus on other issues arising from this situation, 
and at the same time they could use the money 
they would pay in taxes to overcome the unfriendly 
economic environment during a pandemic. Howev-
er, it should be pointed out that theoretically, the 
deadline	 for	 filing	 a	 return	 is	 not	 extended,	 only	
the	sanctions	for	filing	and	paying	later	are	remit-
ted (i.e. from the time after 1 April 2020).26 Howev-
er, the waiver is subject to the taxpayer assessing 
and paying the tax by the newly set deadline, i.e. 
18 August 2020 for income tax. Ultimately though, 
if they fail to do so, the sanction cannot be waived. 
This	means	that	if	a	taxpayer	is	late	and	files	a	tax	
return and pays the tax only a day later for exam-
ple,	 i.e.	on	19	August	2020,	 they	will	be	fined	 for	
late	filing	and	be	charged	interest	on	the	late	pay-
ment. These sanctions would then be calculated 
not from 18 August 2020 (new extended deadline) 
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but	from	the	original	deadline	for	filing	the	tax	re-
turn, i.e. 1 April 2020 (in some cases 1 July 2020). 
Some	 taxpayers	 will	 certainly	 find	 themselves	 in	
such a situation and will thus face sanctions that 
will accumulate from as early as April. To avoid 
this, the above-mentioned decisions would have to 
specifically	extend	the	deadline	for	submitting	tax	
returns until 18 August for example.27

This is also related to the increased administra-
tion of the tax administrator, who proceeds from 
now on according to the decision of the Ministry 
of Finance. The point is that the sanctions will in 
fact be imposed in the end and assigned to the per-
sonal tax account of the taxpayer who managed to 
assess and pay the tax within the new extended 
period, and such sanctions will then be debited 
and written off. Theoretically, this would not be 
the case with a simple extension of the deadline, 
as sanctions would not be imposed at all.

5. REMISSION OF SELECTED 

SANCTIONS AND ITS IMPACT ON 

TAXPAYERS

It is also worth mentioning that the above-men-
tioned relief to taxpayers by extending the dead-
line for the payment of taxes meant sanctions 
were waived only for selected taxes and selected 
tax periods, not for all tax arrears. Therefore, the 
remission	 of	 sanctions	 (fines	 for	 late-filling	 and	
interest on arrears) relates in particular to income 
tax for the 2019 tax period, income tax advances 
due, and to cases where deferral of payment or in-
stalments were allowed for reasons related to the 
spread of the SARS-CoV-2 virus. In this manner, 
taxpayers	could	fulfil	their	obligations	in	relation	
to the public budget after the legal deadline with-
out a penalty. On the other hand, it cannot be dis-
regarded that this selective remission of sanctions 
could ultimately have led to inequalities between 
taxpayers.

This possible inequality could have arisen in a situ-
ation	where	a	taxpayer	duly	fulfilled	their	obligation	

to declare and pay the tax, but before a tax waiver 
decision was issued in the Financial Bulletin,28 and 
then	subsequently	got	into	financial	difficulties	due	
to the spread of the SARS-CoV-2 virus. Such tax-
payer would not have any possibility to request a 
refund (albeit only temporary, during the protected 
period) of the tax already paid, which could possi-
bly be used to fund its activities like the taxpayers 
who did not pay the tax and which were subject to 
a later remission of sanctions. This is because the 
deadline	for	filing	and	paying	tax	is	still	 the	usu-
al one – 1 April 2020, and after this date the tax 
already paid stops being an overpayment (which 
could be requested back) and a taxpayer cannot 
make a request after the original deadline. By con-
trast,	those	who	did	not	fill	out	a	tax	return	and	did	
not pay by 1 April 2020 have an advantage in terms 
of	cash-flow.	If	there	were	no	waivers	of	tax-related	
charges,	but	 instead	 there	was	 specifically	 an	ex-
tension	of	the	deadline	for	filing	a	tax	return	and	
paying the tax, this would result in the possibility 
for returning tax to a taxpayer which was already 
paid, as it would still be considered an overpayment 
of tax until the deadline expires. Taxpayers could 
then use these returned funds to support activities 
during the crisis. 

At the same time, it is necessary to point out oth-
er contexts of the chosen solution of support for 
taxpayers. Without extending the statutory dead-
line	 for	 paying	 the	 tax,  the	 individuals	 formally	
became	tax	debtors	after	filing	a	proper	tax	return	
and	 without	 fulfilling	 the	 obligation	 to	 pay	 the	
tax.	In	a	situation	where	individuals	did	not file	a	
proper	tax	return, they	did	not	fulfil	the	obligation	
to	file	a	proper	tax	return	on	time.	Despite	the	re-
mission of sanctions, the very fact they violated 
tax law could have a major impact on taxpayers, 
both	in	terms	of	fulfilling	private	law	obligations	
(e.g. loan conditions with banks) and meeting 
other conditions (typically subsidy conditions). 
Although such individuals may have been ex-
posed to completely identical effects related to the 
spread of SARS-CoV-2 as others, in these cases the 
aid was possible, but in fact inapplicable. 

Furthermore, it can be pointed out that only sanc-
tions for the above-mentioned situations were 
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waived, but not for tax arrears as such. Therefore, 
if the taxpayer was in arrears with the payment 
of another tax (e.g. from previous tax periods) not 
subjected to the remission, the arrears would bear 
interest in full compliance with the applicable leg-
islation, regardless of whether it was affected by 
the spread of the virus or not. This contributed 
to the fact that the measures taken were not only 
aimed at certain groups of taxpayers, but also at 
selected taxes and selected tax periods.

It cannot be argued that the chosen solution was 
legislatively simple and fast, the legislation did 
not	 have	 to	 change,	 and	 significant	 support	 for	
taxpayers was provided as a result. On the other 
hand, it is necessary to point out that a change in 
the	 law	 (extending	 the	deadline	 for	filing	proper	
tax returns and paying tax, or enacting a non-in-
terest period for all taxpayers and all tax arrears) 
would be a more systematic solution.29 It cannot 
be overlooked that even tax exemptions must have 
constitutionally compliant limits of application, 
so among other things, there must be no unjusti-
fied	inequality	between	taxpayers.

6. CONCLUSION

Tax law in the Czech Republic offers many legal 
instruments that can relieve taxpayers of their tax 
obligations, one of which, for example, is an indi-
vidual application for the remission of sanctions 
or a mass remission of sanctions, which were the 
topics of this article.

The decision of the Ministry of Finance to waive 
sanctions for selected taxpayers is a decision that 
uses legal instruments to mitigate the negative 
effects of the pandemic, which include, among 
other things, the waiver of sanctions. This applies 
to income tax, VAT, road tax, tax on the acquisi-
tion of real estate, and more. The characteristics 
of the approach to remit sanctions in the Czech 
Republic via a decision of the Ministry of Finance 
can be summarised as a remission for selected 
groups of taxpayers without the need to prove the 
reason	or	influence	by	COVID-19.	The	“waiver	of	
sanctions”, tying the condition of compliance to 

a later deadline, does appear to be an extension of 
the deadline, but it is not. It can only be character-
ised as a mass remission of sanctions. Even so, it 
is a helpful step for taxpayers and the purpose of 
mass immunity from sanctions was achieved.

It is therefore undoubtedly necessary to conclude 
that the administrative authority proceeded to use 
the legal instrument of a mass remission of sanc-
tions to alleviate the situation correctly, and a posi-
tive	impact	was	achieved.	This	fulfils	the	purpose	of	
this extraordinary legal instrument in the tax code, 
and in the context of dealing with the negative eco-
nomic consequences, it must be taken into consid-
eration that not only waiving sanctions but also 
other tax policy measures such as compensatory 
bonuses, easing excise duty and social and health 
insurance	 obligations	 also	 alleviate	 the	 difficult	
situation of taxpayers. However, it should be noted 
that while the correct process of the tax adminis-
trator to impose sanctions was calculated from the 
original deadlines for assessing and paying taxes, 
taxpayers who expect the deadline to be extended 
may	be	surprised	to	find	out	that	sanctions	are	cal-
culated from the end of the original deadline. And 
this can be counterproductive at a time when it is 
better to aim for alleviation. Sanctions can cause 
cash-flow	problems	or	stress	on	taxpayers.

Ultimately though, in an individual request for the 
remission of a sanction, the taxpayer has the op-
portunity to prove that the extraordinary circum-
stances related to the pandemic caused them to 
file	late,	even	after	the	extended	deadline,	and	so	
even	after	missing	the	extended	deadline	for	filing	
tax returns and paying tax they still have the pos-
sibility to submit a request to a tax administrator 
for the remission of sanctions due to crisis-related 
reasons, which have to be stated in the applica-
tion. These individual applications should cover 
situations which the mass remission did not.

With regard to the onset of the next wave of the 
epidemic, it will be interesting to observe whether 
the administrative body’s approach to tax subjects 
will change, or whether waiving sanctions will be 
a	 typical	 example	 of	 assistance	 without	 specific	
amendments to the law.
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Abstract: Literature suggests that government instruments, 

rooted in the traditional modernist representative democracy, 

do not effectively protect the common good due to the moral 

hazard problem, and as a solution, it proposes citizen participa-

tion. However, just like over the last century public administra-

tion experienced a smooth and almost invisible passage from 

modernist instruments – informed by Aristotle – to postmod-

ernist ones with a Marxist background, participative govern-

ance serves to replace the universal values of Latin (Western) 

civilisation by the ideas of neo-Marxist new ethics. This is the 

case of participatory budgeting that cannot effectively enhance 

financial accountability for the protection of the common good 

because it infringes on the value of truth. What is worse, by “the 

liberation from freedom” that it proposes is detrimental to the 

common good. The solution seems to lie in philosophy, that is 

the love of wisdom, and in true love.

Keywords: participatory budgeting, axiology, Poland, public 

values, local government

1. INTRODUCTION

Whereas objective truth is the highest value of 
methodology, the serious threat to discovering 
the truth about public administration lies in ig-
noring its philosophical grounds.2 This is because 
the philosophy is inseparable from the ethics, 
rooted in antiquity,3 and from the axiology.4 Even 
if	 values	 and	 ideas	 are	 invisible	 at	 first	 glance,	

they penetrate public administration. “There is 
no more important topic in public administration 
and policy than public values”5 because “what 
is essential is invisible to the eye”.6 As history 
demonstrates, “a democracy without values easily 
turns into open or thinly disguised totalitarian-
ism”.7 Democracy retains its substantive mean-
ing as long as it ensures citizens’ participation in 
making political choices and it guarantees them 
the possibility to hold those who govern account-
able. Thus a true democracy cannot encourage 
the formation of narrow ruling groups usurping 
the power for their interests or ideological ends, 
it needs to respect the correct notion of a human 
being instead. Bypassing natural law and legiti-
mised decision-making bodies, the democratically 
elected German parliament gave Adolf Hitler the 
plenary power enabling him to invade Europe and 
exterminate millions of human beings.8 

Public values determine the true aim of all in-
struments of public administration, whereas le-
gal norms are only a technical tool of its imple-
mentation. Ignoring the philosophical grounds 
of governance instruments covers the postmod-
ernist dangers of the participative reinvention 
movement that “have overwhelmed the ration-
al-consistent-enlightenment or modern aspect”9 
because the ethical grounds “are not mainstream 
public administration, nor even political science. 
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But neither of those traditions can explain the de-
mise of the demos”, where demos means “the fear 
or expectation of political philosophers from Aris-
totle to John Adams, and Madison to Marx, that the 
underprivileged in a democracy would use their 
political	 power	 to	 balance,	 if	 not	 confiscate	 and	
redistribute, the wealth of the few”.10 The smooth 
passage from the modernist values of government 
informed by Aristotle to the postmodernist ide-
as of governance with a Marxist background has 
profoundly	modified	public	 administration,	 even	
if apparently nothing has changed. 

On the one hand, as Aristotle (384-322 BC) was 
in search of absolutely fair public administration 
protecting the common good almost 2,500 years 
ago,11 scholars and practitioners are also current-
ly in search of common decency, requiring a revisit 
of public values.12 In Aristotle’s concept, humans 
are happy when they protect common interests 
because they follow their nature and they respect 
the natural law that is independent of, and exist-
ed before, the positive law adopted by authorised 
state bodies.13	 Democracy	 has	 its	 justification	 in	
the vision of a man capable of taking independ-
ent decisions on ethical issues, being responsible 
for the community’s common good, and therefore 
having the right to participate in the exercise of 
power.14 These Greek philosophical grounds are 
consistent with the Christian ethics coming from 
God, the Creator of the world, love, and thus ab-
solutely respecting humans’ free will. Humans’ 
freedom stems from their supernatural and in-
alienable dignity, enabling them to search the 
truth and to turn towards the good. It serves their 
self-development, as humans are responsible for 
their fate and the world. To protect the common 
good, Christian ethics invariably have four pos-
tulates: life-long monogamous marriage, pres-
sure for the abolition of slavery, the abolition of 
revenge which is entrusted to a public judicatory, 
and the Church’s independence of the State.15 As 
natural law requires legal protection, the ancient 
Romans, from 449 BC to AD 529, developed Ro-
man	 law,	being	 the	first	extensive,	written	order	
of positive law. Roman lawyers believed that only 
law consistent with a universal sense of justice 
can be socially accepted and thus effective. These 

three pillars, i.e. Greek philosophy, Christian eth-
ics	and	Roman	law,	opened	the	floodgates	of	Latin	
(Western) civilisation, originating in Europe then 
transferred to the Americas and Australia.16 Latin 
civilisation distinguished itself with an unusual 
intensity of activities, innovations as well as eco-
nomic and demographic growth. It resulted in an 
extension of civil liberties and the development 
of political systems based on rule of law and pro-
tection of the common good.17 The values of Lat-
in civilisation have become the cradle of modern 
democracy and modern public administration, 
leading Europe and the United States to the top 
of power.

On the other hand, philosophical currents seek to 
annihilate Latin civilisation, to replace universal 
values with new ideas, to reinvent the notion of 
the common good. This movement started with 
German philosophers and communists, Karl Marx 
(1818-1883) and Friedrich Engels (1820-1895), and 
their critical theories about society, economics 
and politics holding that human societies develop 
through	class	conflict.	They	negated	the	existence	
of the omnipresent, the unchangeable, thus an 
absolute God having a spiritual nature who, after 
the original sin, seeks reconciliation with human 
beings, having a spiritual nature as well. Instead, 
they introduced the notion of matter, having a di-
alectical nature, thus changeable in the process 
of evolution, seeking reconciliation with itself, to 
achieve self-awareness and spirituality. The prob-
lem	is	that	they	were	not	able	to	define	the	mat-
ter, the crucial term for the theoretical cohesion. 
As for the Marxists, the Absolute does not exist 
so His universal values cannot exist.18 Not recog-
nising the need for a connection between law and 
morality, they deny the concept of natural law, 
adopting legal positivism as a pillar of the legal 
doctrine regulating public administration.19

In Central and Eastern Europe, the classic Marx-
ists, starting from a Russian politician, Vladimir 
Lenin (1870-1924), tried to destroy the econom-
ic system believing it would trigger the desired 
changes in culture20 and the annihilation of the 
values of Latin civilisation.21 Using the pretext of 
protesting against the exploitation of capitalism, 
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they strove for a total criticism of law, morality 
and religion.22 One of the consequences is that 
“the totalitarian regime instilled an understand-
ing in people that public property is nobody’s and 
‘to take your share’ is not immoral”.23 Hence, in 
Poland,	 under	 Soviet	 influence	 from	 World	 War	
II to 1989, Marxism was built mainly by methods 
of	 economic	 upheaval	 and	 open	 fights	 with	 the	
Catholic Church. These attempts proved ineffec-
tive as Poles were attached to traditional Christian 
values.24 The persecution of the Church behind the 
Iron Curtain only increased Catholic anti-com-
munism, supported by the Vatican and the United 
States.25 Also, the culture, children’s upbringing, 
and education encouraging self-development and 
rational thinking contributed to the failure of the 
Marxist revolution.26

In Western Europe, the communists’ attempts to 
take the political power by military force failed, 
initially as a result of World War I (1914-1918), and 
ultimately the Polish-Soviet War in 1920. Then 
the Western Marxists, in particular A. Gramsi and 
G. Lukas, understood that the only effective op-
tion for the Marxist revolution is to start it direct-
ly from the annihilation of Christian values, the 
reconstruction of culture, the changes in human 
consciousness.27 Hence, in 1924 within the Univer-
sity in Frankfurt am Main they established the So-
cial Research Institute. Its leading representatives 
emigrated to the United States when Hitler came 
to power. Here they created the critical theory – 
being the philosophical grounds of postmodern-
ism28 – of cultural Marxism, called also neo-Marx-
ism or the new-left, and its new, global ethics.29 
Paradoxically, for a century, the Iron Curtain of 
the Berlin Wall protected Poland from cultural 
Marxism, being much more effective in destroy-
ing the values of Latin civilisation than classical 
Marxism. Thus, even if the fall of the Berlin Wall 
in 1989 marked the end of the division between 
East and West, it was not “the end of the ideolo-
gy”30 but rather “the liberation from freedom”,31 or 
even “the end of history”, brought about by liberal 
democracy and the market economy.32 The effec-
tiveness of neo-Marxism in modifying the way 
people think is based on a method developed by a 
Chinese general and philosopher S. Tzu (544-496 

B.C.),	who	found	that	“fighting	on	a	battlefield	is	
the most primitive way of making war. There is no 
art higher than to destroy your enemy without a 
fight	–	by	subverting	anything	of	value	in	the	en-
emy’s country”.33 A political victory requires the 
consistent destruction of the values of a country 
until the attacked society no longer considers the 
enemy as the enemy any more, and fully accepts 
the new axiological system, civilisation and aspi-
rations. In this way, the neo-Marxist ideology has 
been implemented all over the world in four stages 
of subversion, i.e. demoralisation, destabilisation, 
crisis, and normalisation,34 as the former agent of 
the Soviet secret police force described it in his 
Love Letter to America. Since 1989, public adminis-
tration	in	Poland	has	been	under	the	influence	of	
postmodernism, the same as other countries once 
forming the Latin civilisation. As a consequence, 
Europe is post-Christian, except for Poland that 
still appears as a country having the social and 
cultural	 foundations	 sufficient	 to	 prevent	 the	fi-
nal collapse of Western civilisation,35 similarly to 
the United States, where there is still place for re-
ligion.36

Starting from the philosophical passage within 
public administration from Aristotle to Marx, the 
article discusses the postmodernist new ethics of 
participation in the theory of governance and the 
practice of participatory budgeting (PB) in Poland. 

2. THEORETICAL FRAMEWORK: 

NEW ETHICS OF FINANCIAL 

ACCOUNTABILITY IN 

PARTICIPATION

In	the	Polish	context,	the	first	article	of	the	Con-
stitution of 2 April 1997 states that the Repub-
lic of Poland is the common good of all citizens. 
Protecting this constitutional value requires the 
financial	policy,	understood	as	the	conscious	and	
intentional activity of persons and institutions in-
volved	in	setting	and	implementing	specific	goals	
through	 financial	 means	 and	 specific	 actions.37 
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Thus,	public	financial	funds	and	their	appropriate	
spending serve to protect the common good (Pol-
ish Constitutional Court, SK 36/07, III.4), requir-
ing coordinated, reasonable politics.38 

The people’s rules, in the classical form, consist of 
electing citizens’ representatives to make public 
decisions. However, a problem arises as citizens’ 
participation is mainly limited to voting. Using de 
Tocqueville’s (2010) words, “each individual en-
dures being bound, because he sees that it is not 
a man or a class, but the people itself that holds 
the end of the chain. In this system, the citizens 
emerge for a moment from dependency in order 
to indicate their master, and return to it”. The il-
lusory contacts between citizens and politicians, 
the separation of ownership and control, result 
in the principal-agent problem.39 The politicians 
chosen by the citizens do not always protect the 
common good because they realise their private 
interests,	e.g.	keeping	power	or	obtaining	finan-
cial	 benefits,	 thus	 the	 principal’s	 moral	 hazard	
problem appears.40 As a consequence, infringe-
ments on the universal values of honesty and 
decency result in an ineffective result of vertical 
accountability of politicians for the protection 
of	the	common	good.	To	resolve	these	deficits	of	
axiological democracy, S. Arnstein (1969) pro-
poses the participation of “the governed in their 
government”, arguing that citizens climbing the 
eight ladder rungs of participation can gain con-
trol over public decisions. B. Damgaard and J. M. 
Lewis (2014) proposed using Arnstein’s steps to 
build	five	levels	of	participation	in	accountabili-
ty that increase citizens’ awareness and control. 
Leading to joint ownership would overcome the 
moral hazard problem. The participation is the 
core of multi-stakeholder governance.41 Howev-
er, shaping accountability for the protection of 
the common good via instruments of governance 
requires respect for the universal value of truth, 
since if the latter is infringed, the participants 
stay	on	the	first	rung	of	participation	in	account-
ability ladders, i.e. manipulation.42 

The analysis of the philosophical and axiological 
grounds of governance, having a postmodernist 
nature,43 entitles us to assume that its instru-

ments infringe on the value of truth. This is be-
cause the governance is rooted in critical theo-
ry,44 the theory of permanent negation of existing 
culture and fundamental values, total destruc-
tion being its main goal.45 It is a “practical phi-
losophy” incorporating accidental sub-theories, 
without	 any	program,	not	 subject	 to	 any	 verifi-
cation.46 Interestingly, the authors of the “Dia-
lectic of Enlightenment”,47 an ideological pillar 
of critical theory, have rewritten – actually faked 
– its original content because they deleted all the 
fragments and terms that could even suggest a 
relation with Marxist ideology, e.g. they replaced 
the term “revolution” with “democracy”.48 The 
critical theory starts from Marxism, considering 
a human being as an unreasonable, thoughtless 
creature, as having nothing spiritual. Only the 
matter can achieve spirituality, provided that 
the lower level of matter will be destroyed in the 
process of evolutionary advance.49 Hence, the 
individuals themselves should strive for self-de-
struction, and hence T. Adorno tried to convince 
that the source of all evil, especially of fascism 
and racism, is a loving, Christian, patriotic and 
pro-capitalist family.50

The neo-Marxism reasoning of dialectical mate-
rialism uses governance to implement the new 
ethics claiming that nothing has an absolute, un-
changeable nature, “the truth and the reality have 
no stable and objective content – that in fact, they 
do not exist”.51 Negating the existence of the uni-
versal values of objective truth and good, cultur-
al Marxists also negate the existence of humans’ 
free will and their right to choose between good 
or evil. They claim that individuals’ good can be 
realised without reference to their responsibility 
which they exercise in the face of good or evil.52 
They replaced the universal values with appar-
ent freedom, implying the obligation to be toler-
ant of any kind of world view, denying, in reality, 
the right to be intolerant to attitudes that, even 
subjectively, are wrong.53 This is “the dictatorship 
of relativism that does not recognise anything as 
definitive	and	whose	ultimate	goal	consists	sole-
ly of one’s own ego and desires”.54 Plato  already 
noticed that some values should be constant in a 
democracy.55 Otherwise, what would be the con-



144 IA     2021    No. 1Values of Good, Truth, and Love in Participatory Budgeting in Poland

sequences of voting for the correctness of medical 
diagnoses, the interpretation of history, or the le-
galisation of morally negative actions, e.g. theft?56 
The problem becomes more serious when a nar-
row group of people appropriates the right to de-
cide about it, or even about the person who should 
become a mayor or a president. After all, would it 
still be a democracy? 

As the aim of destroying the values of Western 
civilisation is impossible to achieve by the will 
of the well-educated, rationally thinking major-
ity expressed by representative democracy in-
struments, the principle of partnership displaces 
the principle of democratic representation. To 
implement its ideas, the new ethics – bypassing 
legitimate authorities – transfers power to the 
representatives of civil society and the experts of 
international organisations.57 “Participatory de-
mocracy and good governance are not integrated 
into a representative democracy. Treated as its 
complements, they run in parallel, uncontrolled 
by traditional processes”.58 This is the reason why 
“deepening	legitimation	deficits	of	representative	
government create opportunities for legitima-
cy-enhancing forms of citizen participation, but 
so far, the effect of participation on legitimacy 
is unclear”.59 Postmodernist new ethics treat the 
participants of governance as instruments, as 
tools to implement its ideas aimed at global rev-
olution and destruction;60 afterwards, they can be 
physically, psychically and spiritually destroyed. 
This is probably one of the reasons why, using an 
emotional tone but with reasonable concern for 
the future of public administration, Ch. Fox (1996) 
calls for profound and practical philosophical re-
flection.

PB, originating from the Brazilian city of Porto 
Alegre, implemented there by the left-wing Work-
ing Party, is the most widespread instrument of 
governance in the world based on participation in 
deciding	on	financial	matters.	B.	Wampler	(2008)	
defines	 PB	 as	 a	 year-long	 decision-making	 pro-
cess through which residents negotiate among 
themselves and with civil servants in organised 
meetings and then vote over the allocation of lo-
cal spending. The decisions taken in such a way 

are generally incorporated into the city’s budg-
ets. The literature suggests that PB can imply the 
emergence	of	a	new	form	of	financial	accountabil-
ity, cutting across vertical, horizontal and societal 
accountability, each associated with three types 
of budgetary control – administrative, legislative 
and societal.61 In reality, no country seems to have 
all of them in place.62 Moreover, “while PB does 
offer new opportunities for participation and de-
cision-making, it continues to bear the risk that 
authority will be concentrated in the mayor’s of-
fice,	which	has	the	potential	to	undercut	efforts	to	
establish a system of checks and balances”.63 

3. METHODOLOGICAL 

FRAMEWORK: RESEARCH 

QUESTION, METHODS, AND 

HYPOTHESIS

As it follows from the theoretical framework, 
scholars	try	to	find	evidence	that	governance	can	
be	 effective	 in	 shaping	 financial	 accountability.	
What	would	be	 the	 consequences	of	finding	evi-
dence that PB, the most commonly used govern-
ance	 instrument	 of	 financial	 policy,	 is	 a	 sort	 of	
inferior “do-it-yourself” tool, detrimental to the 
common good, being the central value of democ-
racy in its substantive meaning? Thinking posi-
tively, it would a great opportunity for public ad-
ministration scholars and practitioners to think 
together about the mechanisms protecting de-
mocracy against itself.

The research covers PB of three Polish cities. Po-
land is a country where PB has quantitatively de-
veloped on the widest scale among all European 
countries64 and has the least undermined axio-
logical foundations of Latin civilisation of all Eu-
ropean countries,65 thus Poles, attached to these 
values, are supposed to be sensitive to their in-
fringements. In Poland, three different PB models 
have evolved, each case represents one of them 
(cf. table 1) and has the longest experience within 
each model.
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Table 1. Characteristic of PB in three Polish cities
City Sopot Dąbrowa Górnicza Gdańsk

PB model Plebiscite PB model Deliberative PB model Citizens’ panel PB model 

PB edition analysed in the 

research

2020 2020 2017, the last one took place 

then

Population in 2020 36,046 120,259 466,631

Local government position 

according to population in 

2020 

147 30 6

Year of first PB 2011 2015 2016

Foreign PB prototype Does not exist Brazilian Australian/Irish

Essential stages of PB model Residents submit PB 

proposal in writing. Civil 

servants make a preliminary 

verification of the proposal. 

Residents choose the PB 

projects without discussion, 

by voting

Residents and civil servants 

prepare a needs diagnosis of 

35 city districts. Residents 

submit the proposal in 

writing, next they choose PB 

projects at district discussion 

forums

Mayor proposes the panel’s 

topic. A representative group 

of residents listens to the 

speeches of experts invited 

by the organisers, they 

discuss and propose the final 

recommendations

Percentage of city budget 

allocated to PB 

1% 0.7% The amount was not 

determined in advance, 

impossible to calculate a 
posteriori 

Minimum age for 

participation in PB

16 years no age restriction 18 years

PP participants 

 

4,844 residents, willing to 

vote

784 residents, willing to take 

part in discussion meeting 

56 residents, selected in a 

representative manner, took 

part in the citizens’ panels

Number of selected projects/

recommendations

17 projects 107 projects 49 recommendations 

Examples of PB projects/

recommendations

Astronomical observatory, 

playgrounds, medical 

ambulance, plants and 

flowers, city defibrillators, 

devices for recycling 

plastic bottles, ski routes in 

municipal forests

Pavements and road 

renovations, parking, 

playgrounds, lightening, 

planting plants and flowers, 

books for libraries 

Anti-discrimination 

training based on gender 

and sexual orientation in 

schools and offices of public 

administration, municipal 

website for submitting 

citizens’ petitions

Source: author’s own research and editing

In terms of the methods, desk research (i.e. the lit-
erature review, the central and local PB legal reg-
ulations, the municipal websites, the radio broad-
casts on the right and left of the political spectrum) 
preceded the semi-structured interviews. To get as 
near to the full picture of PB reality as possible, 

the research results originate from three principal 
PB groups of actors, i.e. civil servants, municipal 
councillors, and residents participating in PB, from 
each analysed city. Nine interviews in total, last-
ing between 1 and 2 hours, were conducted. Their 
transcript numbers 80,000 words. 
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The research aims to verify the following hypothe-
sis: PB, being the instrument of postmodernist gover-
nance, cannot effectively enhance financial account-
ability for the protection of the common good because 
it infringes on the value of truth. This general hy-
pothesis	 is	 verified	 via	 three	 specific	 hypotheses,	
each of them corresponding to one PB model.

4. RESULTS: LACK OF FINANCIAL 

ACCOUNTABILITY FOR 

PROTECTION OF THE COMMON 

GOOD IN THREE PARTICIPATORY 

BUDGETING MODELS IN 

POLAND 

H1: The plebiscite PB model cannot effectively 
enhance financial accountability for the 
protection of the common good because it 
infringes on the value of truth

The story of PB in Poland starts in Sopot, the 
smallest of three major cities forming the met-
ropolitan area of Tricity, located in a row on the 
coast of the Baltic Sea. The city mayor accepted 
the PB idea, introduced by a scholar in political 
science, but he implemented it in a form unknown 
elsewhere before. Due to the lack of any form of 
discussion (cf. table), it resembles the vote in the 
Eurovision Song Contest… serving to implement 
an accidental set of projects. What is worse, the 
fact of the residents voting on PB projects, cost-
ing	1%	of	the	city	budget,	does	not	influence	the	
remaining 99% of public expenditure. Simulta-
neously, PB has become an instrument helping to 
ignore the needs of residents, as when they come 
to the city hall and ask the civil servants to imple-
ment a public task, e.g. renovate a pavement, they 
hear there is not enough money in this year’s city 
budget, but they can submit a PB project instead.

An analysis of the PB projects proves that resi-
dents often do not have a proper moral attitude 

to co-decide. Submitting their projects and vot-
ing,	 they	 try	 to	 find	 the	 answer	 to	 the	 question	
“How	can	I	benefit	from	the	PB?”.	It	results	in	the	
financing	 of	 playgrounds	 or	 specialised	 sports	
activities. Other PB projects, even if objectively 
beautiful, such as magnolia tree seedlings or rose 
bushes, are far from the top priorities of residents’ 
needs. Some PB projects are even destructive for 
the essence of representative democracy, e.g. the 
mobile application that allows text messages to be 
sent to local councillors on how they should lean 
in every municipal vote.

The voting procedure has a highly informal char-
acter. Apart from the online voting, residents can 
put a downloaded ballot into one of the municipal 
boxes. Unfortunately, this results in a spectrum of 
unfair behaviour. The residents supporting a pro-
ject – e.g. a car park next to the company where 
they work – rewarded those who “sold” their vote 
with a can of juice or a mug with a company logo. 
Moreover, some school principals organised a 
competition gathering as many ballots as possible 
from family members or strangers supporting a 
PB project important for the school, i.e. the play-
ground. In such a “competition”, the best classes 
won cinema tickets, or the best pupils got very 
good civic grades. Considering this, and the fact 
the attendance in Sopot is 16.5%, PB does not lead 
to representative decisions.

Even assuming that the residents had a moral at-
titude that could counterbalance the agents’ mor-
al	hazard	problem,	this	would	not	be	sufficient	to	
protect the common good as PB enables civil serv-
ants to oppose the residents’ will by infringing 
on the value of truth. Firstly, at the preliminary 
verification	stage	of	the	PB	projects,	civil	servants	
have the right to take into account not only the 
criteria of compliance with the law, spatial devel-
opment and long-term plans, but also the princi-
ples of social coexistence. This very fuzzy concept 
enables projects to be eliminated that the mayor 
or a civil servant legally can, but personally do not 
want to, put to the residents’ vote, e.g. installa-
tion of boards informing about air pollution lev-
els. Secondly, doubts arise at the voting stage, as 
residents cannot verify if there has been an error 
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in the counting. Thirdly, at the preparation and 
implementation stages of the city budget, the res-
idents do not have any legal guarantees their de-
cisions are respected. Despite the existence of PB, 
the mayor still has the exclusive right and legal re-
sponsibility to develop the budget bill and to exe-
cute it, and the municipal councillors to vote on it.

H2: The deliberative PB model cannot 
effectively enhance financial accountability 
for the protection of the common good 
because it infringes on the value of truth

Seeing the illusion of the participation of the 
plebiscite	PB	model,	 in	2015	the	city	of	Dąbrowa	
Górnicza implemented the deliberative PB model. 
However, it is also ineffective in determining the 
truth about the common good because it does not 
eliminate the problems of the symbolic amount of 
PB funds and the lack of legal protection given to 
residents’ will. The main difference between the 
two models lies in the way decisions are made (cf. 
table). However, replacing voting by discussion 
still does not guarantee the representativeness of 
the decisions, as the residents participating in the 
PB deliberative model do not constitute the repre-
sentative group for their district. For example, in 
a district inhabited by 10,000 people, 20 residents 
willing to come decide about all the PB funds. 
Within such a group, determining the truth about 
the common good is impossible in practice for two 
reasons.	Firstly,	a	significant	number	of	residents	
– unwilling to take part in the discussion – just 
want	to	finance	the	projects	meeting	their	 inter-
ests, e.g. a shed for the rubbish bins next to the 
block	of	flats	where	they	live.	Even	if	most	district	
forums end with a compromise, this is because the 
moderators insist on this too much. Secondly, the 
deliberative PB model does not offer mechanisms 
that provide protection from the overrepresenta-
tion of a group interested in realising a particu-
lar project. A social activist and a local councillor 
of a leftist party admitted in the interview: “I am 
not afraid to say this publicly. I won every vote be-
cause I found an effective method. At the time of 
the vote I take 5 days leave, and from 9:00 am to 
9:00 pm I go around the district from door to door 
promoting my project, and I win every time. De-

spite my private local interest, I try to be a person 
responsible for the whole community as well...”. 

H3: The citizens’ panels PB model cannot 
effectively enhance financial accountability 
for the protection of the common good 
because it infringes on the value of truth

Using the argument of resolving the problem of 
the unrepresentativeness of the two previous PB 
models,	 the	 city	 of	 Gdańsk	 introduced	 the	 citi-
zens’ panel PB model to discuss narrowly selected 
topics	of	the	city’s	financial	policy.	Formally,	this	
PB	model	comprises	two	stages,	yet	the	first	one,	
collecting the opinions of interested residents via 
email does not exist, since for three PBs only one 
resident sent their opinion. The PB thus consists 
of citizens’ panels comprising a more or less rep-
resentative group of residents in terms of age, sex, 
and education. Even if the recommendations are 
not legally binding, the mayor promised to real-
ise those supported by at least 80% of the partic-
ipants. 

The last PB that took place (2017) concerned sup-
porting civic activity and the equal treatment of 
women, men and LGBT people. This was the arbi-
trary	choice	of	the	mayor	of	Gdańsk	and	his	closest	
collaborators, made without any social consulta-
tions. This topic implies the false assumption that 
the common good in Poland includes the fully le-
gal and equal treatment of LGBT people. It became 
more evident when the panel’s steering commit-
tee – comprising civil servants, scholar-social ac-
tivists and local councillors – arbitrarily prevent-
ed the representative of the “Mummy and Daddy” 
foundation from delivering speeches to the pan-
ellists, arguing that the foundation published a 
report	presenting	the	results	of	scientific	research	
on the situation of children raised in LGBT rela-
tionships. Moreover, as the citizens’ panels give 
PB participants the right to ask for expert opinions 
on any related topic to gain the necessary knowl-
edge to decide, the residents asked for a presenta-
tion on the Church’s point of view. As a result, 
the panel’s steering committee arbitrarily chose 
a priest of the Methodological and Evangelical 
Church to talk about “the Christian perspective 
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on the issue of equal treatment of men and wom-
en and LGBT persons”. The problem is that the 
Church represented by the speaker, according to 
official	statistics,	has	0.1%	of	believers	in	Poland,	
whereas the Roman Catholic Church has 91.9% of 
believers. The expert presented a one-sided per-
spective of the Methodological and Evangelical 
Church, where the women of LGBT orientation are 
ordained priests and bishops, unlike the Catholic 
Church, and avoided answering questions crucial 
for panellists regarding the Christian perspective 
on issues of LGBT persons.

Moreover, the panellists were not informed at all 
about the topic of the citizen’s panel beforehand. 
Hence, some of them resigned just before the pan-
el started, after seeing the topic on the contract 
regulating the remuneration for participating in 
the PB.

5. DISCUSSION: INSTRUMENTAL 

USES AND ETHICAL ABUSES

Although Arnstein’s assumption that citizens’ 
participation can be helpful in solving the moral 
hazard problem of a representative democracy, it 
requires a moral or at least a decent attitude from 
all of the governance participants. Otherwise, 
giving residents the right to co-decide on the al-
location of public funds only implies a change in 
the group of people who try to pursue their pri-
vate interest through public funds. The attempt to 
resolve the problem of representative democracy 
via governance, without solving the real source of 
the problem – with axiological roots – is like at-
tempting to treat the plague with cholera, while 
simply antibiotics are needed. The attempts to 
remedy	 socialism’s	 deficits	 with	 more	 socialism	
turned out to be ineffective – similarly, remedy-
ing	 democracy’s	 deficits	 by	 implementing	 more	
democracy won’t be effective if universal values 
are infringed. Democracy is a method that is nei-
ther good nor bad. Its effects are good if they lead 
to the protection of the common good. While par-
ticipation	 is	glorified	as	“hope”,	almost	a	“pearl”	
of democracy,66 it is similar to something round, 

rather “a bomb with a delayed timer”. There are 
three reasons for this.

Firstly, the postmodernist PB uses residents as in-
struments to create the illusion of participation, 
leading, in fact, to “liberation from freedom”. The 
residents feel obliged to appreciate the narrow 
forms of participation that enslaved them. In the 
case of the plebiscite and deliberative models, this 
is because PB funds, constituting 1% of the city’s 
budget, provided civil servants with a pretext to 
stop	 fulfilling	 the	 true	 needs	 of	 residents.	 Civil	
servants try to convince that, even if the amount 
of PB funds is not impressive, they analyse all the 
residents’ proposals, and this sometimes inspires 
the	local	authorities	to	finance	certain	tasks	from	
the city budget, protecting the common good in 
this way. However, neither the extent of this im-
pact nor the motivation for such expenditure is 
clear. In practice, the moral hazard can be even 
more serious than within the representative de-
mocracy because PB projects provide concrete 
information	 about	 citizens’	 unfulfilled	 financial	
needs. Its simple sociological analysis can be a 
source of precious information about the promis-
es that are effective in gaining electoral support. 
In the case of the citizens’ panel model, the res-
idents – treated as instruments to support the 
claims of ideological minorities – gain the right to 
co-decide	 only	within	 the	narrowly	 defined	 top-
ic, having false axiological assumptions about the 
notion of the common good. The residents want 
to be involved in governance because they believe 
that devoting their time they could do something 
good for their community, but they do not realise 
that they are a cog in a larger machine, and they 
did not receive the manual.

Secondly, the postmodernist PB uses the residents 
as instruments to limit the legitimate powers of 
public local authorities, both mayors and local 
councillors, and in this way to negate the funda-
mental value of the representative democracy, as 
the critical theory of permanent negation claims. 
The new ethics try to convince residents that they 
have the right to participate in the city’s budget 
preparation process without bearing any legal re-
sponsibility or having political or moral accounta-
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bility. This is because, despite the existence of PB, 
the	mayor	is	still	responsible	before	the	financial	
control authorities and the courts for preparing 
and implementing a city budget, and the local 
councillors in turn for voting on it. As a result, 
the residents participating in PB operate within 
the budgetary competences of the representative 
democracy bodies, who are forced by participative 
pressure to take the responsibility and accounta-
bility for the residents’ decisions. Who would be 
legally responsible or morally accountable if the 
local authorities accepted – under participative 
pressure – to allocate 20% of the city budget to PB, 
then the residents decided to spend all this money 
on	flowers,	and	as	a	result	there	was	not	enough	
money	 to	 finance	 education	 or	 social	 care?	 The	
protection	 of	 the	 common	 good	 in	 the	 city’s	 fi-
nancial policy requires not only a decent moral at-
titude but also professional practical skills, based 
on knowledge. Acquiring it is time-consuming 
and requires painstaking intellectual work, while 
own weaknesses and laziness need to be over-
come. The residents do not acquire the profession-
al	knowledge	by	reading	leaflets,	participating	in	
educational or discussion meetings, and looking 
at colourful PowerPoint presentations. Despite 
this, the mayors and local councillors who do not 
support the ideas of new ethics feel moral pressure 
to implement PB, and are unable to successfully 
defend their point of view due to the expectancy 
of being politically correct. Mayors implement PB 
because they feel the citizens’ pressure, enhanced 
by unaccountable social activists and inspired by 
unaccountable international organisations, hav-
ing in their postmodernist “credo” the slogans 
of participation, equality, or even democracy, not 
rooted in the values of good and truth. 

Thirdly, postmodernist PB uses residents as in-
struments	to	exact	financing	from	the	city	budget,	
expenditure contrary to the values shared by soci-
ety’s majority. This is because the citizens’ pan-
els imply the arbitrariness of the topic choice and 
the experts, being the main source of profession-
al knowledge for unprofessionally prepared resi-
dents. The governance does give some protection 
from such thinly disguised totalitarianism. The 
representative method of the panellists’ selection, 

emphasised as the advantage of the citizens’ panel 
PB model, is only a cover for decisional arbitrar-
iness. This is because the value of participation 
rooted in critical theory, assuming that everything 
is changeable, can negate any other value in the 
name of illusory freedom. Who will protect, once 
impenetrable, the boundaries of citizens’ rights 
if the point of reference to natural law does not 
change? Who will protect women or LGBT persons 
when a group of social activists, forgetting that 
every human being has the inalienable dignity and 
the right to live, uses the citizens’ panel to ask, for 
example, about the cheapest ways to kill women 
or	LGBT	persons?	It	sounds	 like	a	science	fiction	
story, but citizens’ panels at the national level in 
Ireland, 78% Catholic believers, astonishingly rec-
ommended the repeal of a constitutional prohibi-
tion on killing unborn children.67 Accepting the 
philosophical grounds contrary to the pillars of 
Latin civilisation, there are no obstacles to asking 
via citizens’ panels: “What are the humanitarian 
ways of killing people who do not belong to the 
Nordic, black or white race, who are over 50 years 
old, or… ill with the coronavirus?” Déjà vu? Un-
fortunately, yes... When those wanting to protect 
the groups destined to be exterminated, and who 
are not involved in the citizens’ panel topic, are 
deprived of the right to talk, all that remains is to 
provide information, using appropriately select-
ed experts, about methods of killing that do not 
cause pain... and via “democratic” governance, we 
will return to the darkest pages of world history, 
as S. Tzu (1963) wanted. 

Polish literature suggests strengthening the moral 
motivation to take care of the common good of the 
entire human species, using the legal norms, as 
described by the psychological theory of law.68 The 
lectures of its founder, the father of the sociology 
of	law,	L.	Petrażycki	(1867-1931),	were	of	interest	
not only to students but also to professors. He pos-
tulated implementing the “politics of law”, lead-
ing to doing good things by practical pan-human 
love.69 No matter how weird it sounds, he treated 
the ideal of love set for legal provisions, regulating 
public administration instruments for example, as 
the	 final	 goal,	 whereas	 its	 achievement	 requires	
constant work on the content of the law.
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Petrażycki’s	 understanding	 of	 love	 is	 coherent	
with God’s love in the Christian sense, described 
by the Latin term “Caritas”. It means participa-
tion in God’s perfect way of being, truly wanting 
the good of others, not expecting anything in re-
turn, absolutely respecting the human freedom to 
choose or reject what is good. In Christianity, love 
is not the sentimental feeling but the attitude of 
heart	that	requires	sacrificing	some	part	of	your-
self to another person, disposing of self-interest-
ed egocentrism. This is a case when a volunteer, 
not expecting anything in return, offers his time 
to take care of a hospice patient, and by so doing 
discourages him from demanding the right to be 
killed via euthanasia. Obviously, this love can-
not result from the codes of ethics – ineffective 
in practice – proposed for politicians, civil serv-
ants, or citizens co-deciding on public things, but 
this morality is the exact opposite of the postmod-
ernist new ethics placing “pleasure above love, 
health, and well-being above the sacredness of 
life (…), immanence above transcendence, a man 
above God, the world above heaven”.70 

Love in a Christian sense requires respecting the 
inherent dignity of every individual life, no matter 
their gender, background or race. This is why the 
Catholic Church has always opposed slavery or the 
killing of malformed children, as accepted by Plato 
or Aristotle, who have not yet known God’s love. 
Knowing, but forgetting, that the decision-making 
bodies in Hitler’s Germany, Soviet Russia, and other 
communist regimes killed tens of millions of human 
lives in the 20th century in the name of building a 
new world of socialism, using the class struggle as 
the pretext, as in the words of Lenin, killing political 
opponents is natural because “you cannot make an 
omelette without breaking eggs”. In the 21st century, 
neo-Marxists continue the same axiological revolu-
tion, this time via “democratic” governance. They 
are currently using the pretext of the struggle of mi-
norities, who are useful as instruments, at this par-
ticular time of evolution. Their ultimate destination 
– having nothing spiritual – is to be forgotten and 

annihilated, in the euthanasia process for example, 
since, according to dialectical materialism, only the 
matter,	whatever	it	is,	selfishly	seeking	to	reconcile	
with itself, has a chance to achieve spirituality.

6. CONCLUSIONS: TOWARDS 

RESTORING THE SUBSTANTIVE 

ESSENCE OF DEMOCRACY – 

CAN WE STILL TAKE “THE TIME 

MACHINE”?

Returning to philosophy, a word originating from 
the Greek “love of wisdom”, the article concludes 
that PB in Poland does not protect the universal 
values of good and truth, giving residents an ap-
parent sense of agency instead, whereas the real 
but unaccountable decision-making centres pro-
gressively replace these universal values with det-
rimental ideas of new ethics. Hopefully, the prac-
tical philosophical analysis is the future of public 
administration, free of ideologies introduced de-
ceptively. Scholars abuse the term “democracy” 
when they use it in the context of instruments 
serving to destroy its true essence, whereas “pub-
lic administration must be a key factor in any ef-
fort to rediscover substantive democracy”.71 

Last but not least, the most viewed Polish TEDx 
(ideas worth spreading) speaker, J. Walkiewicz 
(2009) said that: “Professionalism is not a matter 
of coincidence. Passion leads to professionalism, 
professionalism results in quality, and quality is 
luxury in the contemporary world”. Aligning this 
phrase with the content of the article, we can say 
that “professionalism in public administration is 
not a matter of coincidence. Public values lead to 
professionalism, professionalism results in qual-
ity, and quality is luxury in the contemporary 
world protecting the common good”.
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The main aim of the book entitled “Administra-
tive Law – The Theory and Operation of Special 
Public Administration” is to place practical public 
administration in the spotlight by raising aware-
ness through a presentation of national basic 
functions, economy, infrastructure and human 
public services based on legislature, in a compar-
ative	manner	with	historical	analysis,	and	fulfill-
ing the need of course books as well as profes-
sional books. 

This book is the result of unprecedented cooper-
ation: it presents the joint work of all the depart-
ments of administrative law at Hungarian law 
faculties and the National University of Public Ser-
vice.	The	human	and	professional/scientific	coop-
eration between the authors, under editor András 
Lapsánszky, made it possible to process the almost 
incomprehensible scope of special administrative 
law as fully as possible. The publication is special 
and unique in this regard because it is also the re-
sult of a working group characterised by a high de-
gree of professionalism and true collegiality.

The relationship between general (general ad-
ministration) and special public administration 
(special	administration)	must	be	clarified	because	
of the possibilities of nuance and sharp demarca-
tion in the Hungarian doctrinal system. General 
administration is indispensable in understand-
ing this system, but the distinction between the 
two branches is mostly virtual. The system is a 

theoretical basis and general doctrine of special 
administration. Therefore, the general notional 
order and structure of public administration is 
described by general public administration (sci-
ence of public administration and legal system) 
– ensuring unity in the more particular world of 
special administration. The law of special admin-
istration focuses on individual sectors of public 
administration. However, it cannot be separated 
from the basic notions, apparatus or procedure of 
public administration, nor can it be understood in 
and	of	itself,	since	it	cannot	be	scientifically	ana-
lysed without the general doctrines.

As for the theoretical basis, it is important to note 
that national tasks and functions provide a certain 
framework for special administration: the activity 
of authorities belonging to public administration 
is the route for carrying out state administra-
tion. As a result, modern public administration 
is essentially special administration, as public 
administration bodies carry out their activities 
with regard to one sector, in one given area. The 
rapid improvement of society generates newer and 
newer	 needs,	 and	 fulfilling	 them	 requires	 new-
er and newer national engagements (therefore, a 
restrictive list of tasks is impossible as it is con-
stantly changing). These tasks are mostly realised 
via public administration, within the framework 
of the modern ‘administrative state.’ The general 
aim of nearly all cases is to increase citizens’ qual-
ity of life and to realise social wealth.
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The administrative tasks of the state prevail in 
many areas. The book elaborates on the most sig-
nificant	 branches	 of	 special	 administration,	 and	
endeavours to highlight information that conveys 
the important theoretical basis for students and 
professionals alike, such as: reasons and degree of 
national	intervention;	most	significant	institutions	
of the sector; relevant legislature; historical char-
acteristics of sectorial administration; internation-
al comparative analysis; and regulative models. 
The book intends to facilitate the development 
of the general doctrines of public administration 
science, its elaboration adapted to the modern 
administrative regime, with the theoretical – but 
at the same time practical and educational – pro-
cessing of professional law. 

As a handbook, this work was not intended to be a 
mere description of the relevant legislation, but to 
explain to students in a comprehensible way the rea-
sons, history, international context and institutions 
of administrative intervention in a given sector. The 
book also conveys important and theoretically sig-
nificant	 knowledge	 for	 professionals	 dealing	 with	
the administrative areas included in it, in an under-
standable and concise manner. Therefore, the dual 
objective – taking on the role of course books and 
special books – has been fully realised. 

The theory of organising special administration 
chapters into a book can be understood in the wid-
er	context	of	administration.	Based	on	this,	the	first	
chapter details the basis of special administration and 
state functions. It presents the constitutional basis 
of the administrative tasks of public administration, 
the current form of European public administration 
law, as well as its expected means of improvement; 
the system of national registers; the basis of police 
and national defence administration; administrative 
rules referring to foreigners and refugees; regulations 
of the right of asylum; tax and customs administra-
tion;	judiciary	administration;	public	finance	admin-
istration; administrative bases of state property and 
asset management; the special administration basis 

of e-public administration, and also public manage-
ment in administrations and the strategic basis for 
the implementation of the digital state in Hungary. 
The second chapter covers economic administration, 
such as the fundamentals of economic administra-
tion; the administration of economic competition; 
energy and mining administration; nuclear energy 
and water law and water management; electronic 
communications administration; construction ad-
ministration; trade administration; rules of regional 
development and area management; administration 
of environmental protection; 
the	 special	 administration	basis	of	financial	 ser-
vices; the administration of consumer protection; 
nature and wildlife management; transportation 
administration;
the law of public procurement; the law of state 
support; and the administration of Agriculture 
and Rural Development. 

The third chapter focuses on human administra-
tion, such as health law and administration; the 
administrative basis of public education and high-
er education; 
child protection and social service administra-
tion; cultural administration; 
social administration; sport administration; and 
media regulation.

To summarise, this book is professional, accurate 
and rooted in law. It is not only interesting, but can 
be learned, taught and utilised. It can greatly assist 
those who would like to understand special public 
administration better. With its comparative analy-
sis that takes multiple perspectives, from not only 
international and European viewpoints, it can be of 
great use for students, researchers and professionals.

Discovering and understanding public adminis-
tration beyond administrative procedure is a se-
rious challenge, but this publication, Administra-
tive Law – The Theory and Operation of Special 
Public Administration, is an outstanding guide in 
this endeavour.

Notes

1  https://shop.wolterskluwer.hu/termek-reszletek/kozigazgatas/kozigazgatasi-jog/kozigazgatasi-jog-szakigazgatasaink-elme-

lete-es-mukodese.p1233/YOV1815.v8810
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